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§  176  (174)  THE  LAW  OP  BVIDESrCB  IN  CIVIL  CASES.  2 

§  176  (174).  Burden  of  proof— Deflnition— On  whom 
does  it  lie. — The  words  "burden  of  proof"  are  so  often 
used  by  different  parties  to  convey  such  widely  different 
ideas  that  no  very  satisfactory  statement  of  their  mean- 
ing can  be  made.  A  learned  author  in  a  very  able  discus- 
sion has  well  pointed  out  the  confusion  of  ideas  upon  the 
subject  and  shown  that  the  phrase  "burden  of  proof"  is 
used  in  three  ways:  (1)  To  indicate  the  duty  of  bringing 
forward  argument  or  evidence  in  support  of  a  proposi- 
tion at  the  beginning  or  later;  (2)  to  mark  that  of  estab- 
lishing a  proposition  as  against  all  counter-argument  or 
evidence;  (3)  an  indiscriminate  use  in  which  it  may  mean 
either  or  both  of  the  others.^  The  following  is  a  simple 
illustration  of  what  the  burden  of  proof  is.  The  reader 
will  hear  at  some  time  and  place  the  opening  remarks  of 
one  about  to  narrate,  we  will  suppose,  a  personal  experi- 
ence. His  story  begins  with  the  utterance  of  a  simple 
assertion,  such  as,  "I  was  driving  in  my  automobile  yes- 
terday," when  an  interrupter  puts  in  a  point  blank  chal- 
lenge of  the  assertion  thus:  "You  haven't  got  an  auto- 
mobile." We  want  the  reader  to  assume  the  conversation 
left  just  there.  If  no  more  is  said,  the  first  speaker  is 
clearly  stigmatized  as  romancing,  while  the  interrupting 
assertion  is  accepted  without  proof.  It  is  evident  that 
if  the  first  speaker  is  to  render  his  narrative  so  that  it 
shall  be  believed,  it  behooves  him  to  refute  the  statement  of 
the  interrupter.  That  necessitj''  casts  on  him  the  trouble 
of  asseverating  his  original  statement,  with  the  addition 

1  Thayer,     Prel.     Treat,     on.    Ev.,  Co.  v.  Ayres,  83  Tex.   268,  18  S.  W. 

p.  355etseq. ;  Supreme  Tent  v.  Stens-  684.     The  rule  is  the  same  in  eriin- 

land,  206  111.124,99  Am.  St.  Eep.  137,  inal  cases:    Eeeves  v.   State,   29  Fla. 

68  N.  E.  1098.     Eefusal  to  charge  as  527,   10   South.   901;    Hurd  v.   State, 

to  the  burden  of  proof,  if  not  covered  94  Ala.  100,  10  South.  528 ;   State  v. 

by   the   main   charge,   has   been   held  Graham,  96   Mo.   120,   8   S.   W.   911; 

reversible  error  in  civil  eases:   Schil-  Pierce    v.    State     (Tex.),    22    S.    W. 

linger  v.   Town   of   Verona,   88   Wis.  587;  Ginn  v.  Dolan,  81  Ohio  St.  12], 

317,   321,   60   N.   W.   272;    Cleveland  135    Am.     St.     Eep.     761,    and    note 

C.  C.  &  St.  L.  Ey.  Co.  v.  Eichey,  43  thereto  on  the  subject,  18  Ann.  Cas. 

111.   App.   247;   Gordon  v.   Eichmond,  204,  90  N.  E.  141. 
83  Va.  436,  2  S.  E.  436;  Texas  By. 
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of  such  otliel-  facts  as  will  substantiate  it,  and  thus  is  cast 
upon  him  the  obligation  to  answer  an  assertion,  which  is 
the  simplest  form  in  every-day  life  of  the  burden  of  prov- 
ing a  statement.^     Stephen  thus  states  the  rule  which  pre- 


2  From  the  note  to  Ginn  v.  Dolan, 
suyra,  we  extract  the  following  in- 
teresting description  of  the  legal 
burden  of  proof:  "We  shall  endeavor 
to  define  what  is  meant  by  perhaps 
the  best  known  and  worst  treated 
phrase  in  legal  use.  Like  most  in- 
nocuous looking  phrases,  there  is  a 
great  deal  more  in  it  than  would 
warrant  the  supposition  that  it  means 
just  what  it  says — the  burden  or  task 
of  proving  something,  as  a  rule,  an 
unsupported  assertion.  It  carries 
with  it  in  law  a  penalty  for  shirk- 
ing the  burden.  While,  logically 
considered,  the  mere  fact  that  a  chal- 
lenged statement  is  left  challenged 
draws  after  it  no  other  consequence 
than  the  fact  that  the  original  state- 
ment is  untested,  and  that  it  is  only 
when  the  maker  of  the  statement 
desires  to  establish  its  truth  that  the 
obligation  to  answer  arises,  in  legal 
proceedings  the  party  on  whom  the 
burden  is  saddled  knows  before  he 
enters  the  arena  of  action  or  suit 
that  he  must  carry  his  burden  safely 
through,  or  better  not  have  begun  liti- 
gation. It  is  true,  he  may  so  shift 
the  burden  to  suit  his  back  and  pre- 
vent the  chafe  of  keeping  the  saddle 
in  one  place,  but  it  is  his  burden  all 
the  while,  just  as  his  opponent  may 
have  to  carry  one  for  himself.  We 
must  bear  constantly  in  mind  that  the 
object  of  going  to  law  is  to  have 
ascertained  by  an  officer  specially  ap- 
pointed for  that  purpose  certain  facts 
which  are  in  dispute  between  the 
parties.  But  the  officer — the  judge — 
has  to  do  more  than  ascertain  the 
tacts.  His  main  duty  is  to  apply  to 
the  facts,  when  found,  the  true  prin- 


ciple of  the  law  appropriate  to  the 
case  in  hand.  The  complaining  party, 
the  one  with  the  grievance,  presents 
to  the  court  in  writing  his  cause  for 
seeking  judicial  redress.  It  requires 
only  the  exercise  of  reason  to  recog- 
nize that  as  he  bases  his  complaint 
on  certain  grounds,  which  for  uniform- 
ity and  facility  of  comparison  with 
other  cases  are  framed  in  the  language 
of  the  courts,  he  must  ultimately 
show  or  prove  them  to  be  true,  or  the 
party  complained  against  will  not 
be  called  upon  to  answer  at  all. 
Clearly,  then,  when  he  has  made  an 
affirmative  statement  which  is  in  is- 
sue by  the  denial  of  the  one  called 
upon  to  defend  himself,  the  law  calls 
upon  him  to  prove  his  case,  or,  as 
we  now  term  it,  casts  on  him  the 
burden  of  proof."  The  general  rule 
undoubtedly  is,  that  when  an  issue  is 
properly  joined,  he  who  asserts  the 
affirmative  may  prove  it:  Simonton 
V.  Winter,  5  Pet.  (U.  S.)  141,  8  L. 
Ed.  75.  It  might  seem  to  follow  from 
this  that  the  plaintiff  would  always 
have  to  carry  the  burden,  but  this  is 
not  so;  for  though  the  defendant, 
who  has  denied  the  plaintiff's  aver- 
ment of  his  wrongs,  is,  up  to  the  trial 
of  the  ease,  in  the  same  position  as 
the  plaintiff,  yet  as  the  plaintiff  has 
invoked  the  law,  it  is  for  him  at  the 
day  of  trial  to  substantiate  his  state- 
ment of  wrongs  sought  to  be  righted 
before  the  defendant  shall  be  called 
upon  to  make  proof  of  the  facts 
supporting  his  denial  of  liability. 
Prom  this  simple  form  of  allega- 
tion and  denial,  however,  there  spring 
many  complications,  when  the  party 
defending   finds   it   necessary   for   Ma 
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vails  in  England  for  determining  on  whom  the  general 
burden  of  proof  lies:  "The  burden  of  proof  in  any  pro- 
ceeding lies  at  first  on  that  party  against  whom  the  judg- 
ment of  the  court  would  be  given,  if  no  evidence  at  all 
were  produced  on  either  side,  regard  being  had  to  any 
presumption  which  may  appear  upon  the  pleadings.  As 
the  proceedings  go  on  the  burden  of  proof  may  be  shifted 
from  the  party  on  whom  it  rested  at  first  by  his  proving 
facts  which  raise  a  presumption  in  his  favor."'  This  rule 
has  been  generally  approved  in  this  country.*    By  the  onus 


defense  to  make  in  Ms  turn  affirma- 
tions; and  there  has,  therefore,,  been 
adopted  by  the  courts  a  means  for 
testing  who  shall  bear  the  bnrd«n  of 
proof  in  sueh  oases.  "An  unfailing 
test  adopted  by  the  court  for  as- 
certaining upon  which  side  the  af- 
fii-mative  of  an  issue  really  lies  is 
to  consider  which  party  would  be  suc- 
cessful if  no  evidence  at  all  were 
gi-ven,  or,  which  is  substantially  the 
same  thing,  to  examine  whether,  if  the 
particular  allegation  to  be  proved  were 
struck  out  of  the  answer,  or  the 
pleading,  there  would  or  would  not 
be  a  defense  of  the  action,  or  an  an- 
swer to  the  previous  pleading.  This 
proposition  has  long  passed  from  the 
sphere  of  legitimate  debate  or  serious 
question,  and  is  among  the  indisputa- 
ble assertions  of  evidentiary  law;  it 
is  supported  by  a  series  of  well-con- 
sidered decisions  in  which  the  doctrine 
is  sustained  with  such  vigor  as  to 
leave  it  a  matter  of  serious  doubt  if 
the  position  can  ever  be  successfully 
assailed":  Rice  on  Evidence,  sees.  67, 
68 ;  Brandon  v.  Cabiness,  10  Ala.  155 ; 
Shnlman  v.  Brantley,  50  Ala.  81; 
Luckhart  v.  Ogden,  30  Cal.  547,  2 
Morr.  Miu.  Rep.  601;  Johnson  v. 
Gorman,  30  Ga.  612;  Bennett  v. 
O'Brien,  37  HI.  250;  Hyde  v.  Heath, 
75  111.  381;  Davidson  v.  Nicholson, 
59   Ind.   411;    West   T.   St.   John,    63 


Iowa,  287,  19  K  W.  2.38;  Louisville 
&  N.  R.  Co.  V.  Brown,  13  Bush  (Ky.), 
475;  Friedlander  v.  Brooks,  35  La. 
Ann.  741;  KUingham  v.  Roberts,  77 
Me.  284;  Morgan  v.  Morse,  13  Gray 
(Mass.),  150;  Broaders  v.  Toomey,  9 
Allen  (Mass.),  65;  Seals  v.  Merriam, 
11  Met.  (Mass.)  470;  Wright  v. 
Wright,  139  Mass.  177,  29  N.  E.  380; 
Gilmore  v.  Wilbur,  18  Pick.  (Mass.) 
517;  Smith's  Appeal,  52  Mich.  415, 
18  N.  W.  195;  Karst  v.  St.  Paul,  S. 
&  T.  P.  R.  Co.,  23  Minn.  401;  Pox 
V.  Hilliard,  35  Miss.  160;  Kelsay  v. 
Prazier,  78  Mo.  Ill;  Kendall  v. 
Brownson,  47  N.  H.  186;  Randolph 
V.  Wilson,  38  N.  J.  Eq.  28;  Wood 
V.  Knapp,  100  N.  Y.  109,  2  N.  E. 
632 ;  Briceland  v.  Commonwealth,  74 
Pa.  463 ;  Craig  v.  Pervis,  14  Rich.  Eq. 
(S.  C.)  150;  Cox  V.  Cock,  59  Tex.  521; 
Priest  V.  Whitacre,  78  Va.  151;  The 
Argo,  1  Gall.  150,  Fed.  Cas.  No.  516; 
United  States  v.  Hayward,  2  Gall. 
485,  Fed.  Cas.  No.  15,336. 

3  Steph.  Ev.,  art.  95. 

*  1  Whart.  Ev.,  §  357;  Foster  v. 
Reid,  78  Iowa,  205,  16  Am.  St.  Rep. 
437,  and  note,  42  N.  W.  649;  Weth- 
erell  v.  HolUster,  73  Conn.  622,  48 
Atl.  826;  Molntyre  v.  Ajax  Min.  Co., 
20  Utah,  323,  60  Pae.  552,  20  Morr. 
Min.  Rep.  142;  MoFerrau  v.  McFer- 
ran,  21  Ky.  Law  Rep.  252,  51  S.  W. 
307,     This     is     illustrated     Dy     many 


5  '  BUSDEN    OF   PKOOF.  §  176  (174) 

probandi  is  meant  the  obligation  imposed  upon  a  party  who 
alleges  the  existence  of  a  fact  or  thing  necessary  in  the 
prosecution  or  defense  of  an  action  to  establish  it  by  proof. 
It  may  be  proved  by  the  production  of  evidence  in  the  usual 
way,  or  the  law  under  certain  circumstances,  in  certain 
cases,  may  presume  its  existence  without  proof.  When- 
ever it  may  be  presumed  to  exist  in  the  absence  of  proof, 
the  presumption  may  be  repelled  and  overcome  by  evi- 
dence; and  whenever  the  repelling  proof  leaves  the  fact  to 
be  established  in  doubt  and  uncertainty,  the  party  making 
the  allegation  is  to  suffer,  not  his  adversary.^  As  a  mat- 
ter of  law,  the  burden  of  proof  in  any  case  is  determined 
by  the  issues,  and  it  does  not  shift,  but  at  the  end,  the 
party  upon  whom  the  burden  rests  by  the  pleadings  must 
have  sustained  his  position  by  a  preponderance  of  evidence. 
The  burden  of  proof  is  often  spoken  of  as  equivalent  to 
the  duty  of  introducing  evidence  to  meet  or  overcome  a 
prima  facie  case,  and,  in  asking  the  court  to  instruct  the 
jury  that  by  the  proof  of  certain  facts  the  burden  is  cast 
on  the  defendants,  the  complainant  in  fact  seeks  to  have 
the  court  tell  the  jury  that  such  facts  constitute  a  prima 
facie  cas^  for  complainant.*  We  have  given  enough  of 
the  judicial  interpretation  of  the  phrase  to  show  that  there 
exists  some  confusion  in  its  use.  It  is  sometimes  used  to 
signify  the  burden  of  making  or  meeting  a  prima  facie 
case,  and  sometimes  of  producing  a  preponderance  of  evi- 

cases     cited     in     this     chapter.     See  Div.  710,  121  N.  Y.  Supp.  478 ;  Burns' 

notes  to   Goodwin  v.   Smith,  37   Am.  Lumber   Co.   v.   W.   J.   Reynolds   Co., 

■Rep.   148,  to   Andenreid's  Appeal,,  33  148  111.  App.  356;   Stitzel  v.  Farley, 

Am.    Bep.    736,    and    to    Oldham    v.  148   111.  App.   635;    People  v.   Hulin, 

Kerchner,  28  Am.  Eep.  308,  for  a  dis-  237  111.   122,  86   N.  K   666;   Palmer 

cussion  of  burden  of  proof  in  general.  v.   Huston,   67   Wash.   210,   121    Pac. 

■5  People  V.  MeCann,   16  N.  Y.  58,  452. 
69  Am.  Dee.  642,  15  How.  Pr.  (N.  Y.)  6  Phelps    v.    Jenkins,   4   Seam.    (5 

503;  Simon  v.  Krimko,  139  App.  Div.  111.)   48;  Slingloff  v.  Bruner,  174  111. 

187,  123  N.  Y.  Supp.  697;  In  re  Fal-  561,  51  N.  E.  772;   Michael  v.  Mar- 

abella's  Will,  139  N.  Y.  Supp.  1003;  shall,  201  111.  70,  66  N.  E.  273.     See, 

Holtan  V.  Beck,  20  N.  D.  5,  125  N.  also,  Lobdell   f.  Northville,  151  App. 

W.  1048;  John  Turl's  Sons  v.  Williams  Viv.  384,  136  N.  Y.  Supp.  113. 
Engineering    &   Cont.    Co.,    136    App. 
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dence.  These  burdens  are  often  on  the  same  party,  but  not 
always.  It  is  by  no  means  safe  to  infer  that  because  a 
party  has  the  burden  of  meeting  a  prima  facie  case,  that 
he  must  therefore  have  a  preponderance  of  evidence.  A 
very  good  illustration  is  given  in  a  California  case.  Sup- 
pose that  upon  an  issue  as  to  the  performance  of  a  con- 
tract sued  upon,  the  plaintiff  should  testify  to  facts 
showing  nonperformance.  In  such  case,  if  the  defendant 
produced  no  evidence,  the  plaintiff  must  prevail.  This  is 
often  expressed  by  saying  that  the  burden  has  shifted  to 
the  defendant.  And  so  it  has  in  one  sense.  But  suppose 
that  the  defendant  should  take  the  stand  and  deny  the  truth 
of  the  facts  testified  to  by  the  plaintiff — oath  being  opposed 
against  oath.  Would  it  be  correct  to  say  that  the  defend- 
ant must  have  a  preponderance  of  evidence?  It  most  cer- 
tainly would  not.  And  this,  though  the  "burden  of  proof" 
had  been  transferred  to  him.  Nor  would  it  be  correct  to 
say  that  the  burden  had  "shifted  back"  to  the  plaintiff  if 
the  burden  of  producing  a  preponderance  of  evidence  was 
meant.  For  that  never  was  on  the  defendant.  The  two 
burdens  are  distinct  things.  One  may  shift  back  and  forth 
with  the  ebb  and  flow  of  the  testimony.  The  other  remains 
with  the  party  upon  whom  it  is  cast  by  the  pleadings — that 
is  to  say,  with  the  party  who  has  the  affirmative  of  the 
issue.^  Whenever  litigation  exists,  somebody  must  go  on 
with  it;  the  plaintiff  is  the  first  to  begin;  if  he  does  noth- 
ing he  fails.  If  he  makes  a  prima  facie  case  and  nothing 
is  done  to  answer  it,  the  defendant  fails.  The  test,  there- 
fore, as  to  the  burden  or  onus  of  proof  is  simply  to  con- 
sider which  party  would  he  successful  if  no  evidence  ivere 
given,  or  if  no  more  evidence  were  given  than  has  been 
given  at  a  particular  point  of  the  case;  for  it  is  obvious 
that  during  the  controversy  in  the  litigation  there  are 
points  at  which  the  omis  of  proof  shifts  and  at  which  the 
tribunal  must  say,  if  the  case  stopped  there,  that  it  must 
be  decided  in  a  particular  manner.     Such  being  the  test, 

7  Scott   y.   Wooil,   81    Cal.   398,    22  Pac.   871. 
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the  harden  cannot  rest  forever  upon  the  one  on  whom  it  is 
first  cast;  but  as  soon  as  he  in  his  turn  brings  evidence 
which  prima  facie  rebuts  the  evidence  against  which  he  is 
contending,  the  burden  shifts  again  until  there  is  evidence 
which  once  more  turns  the  scale. ^  That  being  so,  the  ques- 
tion as  to  onus  of  proof  is  only  a  rule  for  deciding  on 
whom  the  obligation  rests  of  going  further,  if  he  wishes 
to  win. 

§  177(175).  Same— Shifting  of  the  burden.— Discrim- 
ination must  be  exercised  in  using  the  terms  "burden  of 
proof"  and  "weight  of  evidence."  While  the  burden  of 
proof  remains  on  the  party  affirming  a  fact  in  support  of 
his  case,  and  is  not  changed  in  any  aspect  of  the  cause, 
except  by  legal  presumption,  the  weight  of  evidence  shifts 
from  side  to  side  in  the  progress  of  the  trial,  according  to 
the  nature  and  strength  of  the  evidence  offered  in  support 
or  denial  of  the  main  fact  to  be  established."  During  the 
progress  of  a  trial  it  often  happens  that  a  party  gives  evi- 
dence tending  to  establish  his  allegation,  sufficient,  it  may 
be,  to  establish  it  prima  facie,  and  it  is  sometimes  said  that 
the  burden  of  proof  is  then  shifted.  All  that  is  meant  by 
this  is,  that  there  is  a  necessity  for  evidence  to  answer  the 
prima  facie  case,  or  it  will  prevail,  but  the  burden  of  main- 
taining the  affirmative  of  the  issue  involved  in  the  action 
is  upon  the  party  alleging  the  fact  which  constitutes  the 
issue,  and  this  burden  remains  throughout  the  trial.^"  In 
Massachusetts  there  is  a  line  of  judicial  decisions  in  which 
the  attempt  has  been  made  to  clearly  distinguish  between 
the  terms  "burden  of  proof"  and  "weight  of  evidence"; 

8  Albrath  v.  Northeastern  Ey.  Co.,       E.  270;  North  v.  Jones   (Ind.  App.), 
L.  E.  11  Q.  B.  Div.  79,  11  App.  Gas.       100  N.  E.  84. 

247.     As  to  extent  of  burden  in  gen-         '  ^^^^""^  "■  ^"tlett,  6  Gush.  (Mass.) 

364;   Burnham     v.     Allen,     1     Gray 

eral,   see   the   recent    eases   of    In    re        ,,,       ,       .„„      „  .         ^. 

'  (Mass.),    496;     Central  Bridge  Corp. 

Lucko's   Estate    (Or.),   123   Pae.   46;       y.  Butler,  2  Gray  (Mass.),  130;  Mor- 
Donovan   v.    Maloney    (Del.    Super.),       risen  v.  Clark,  7  Gush.   (Mass.),  213; 
84  Atl.   1032;   Visoher   v.  Northwest-       Kendall  v.  Brownson,  47  N.  H.  186. 
«rn  etc.  B.  Co.,  256  111.  572,  100  N.  '"  Heinemann  v.  Heard,  62   N.  Y. 

448. 
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it  is  there  insisted  that,  while  the  latter  shifts  from  side 
to  side  in  the  progress  of  a  trial  according  to  the  nature 
and  strength  of  the  proof  offered,  the  burden  of  proof  does 
not  shift  or  change  in  any  aspect  of  the  case.**  While  the 
Massachusetts  cases  are  sometimes  quoted  with  approval 
on  this  point  in  other  states,  this  attempt  to  thus  restrict 
the  meaning  of  the  term  "burden  of  proof  does  not  seem 
to  have  met  with  general  approval ;  *^  and  the  labored  dis- 
tinctions which  in  numerous  cases  have  been  made  between 
the  "weight  of  evidence"  and  the  "burden  of  proof "  have 
been  of  but  little  practical  value.  In  those  cases  where  the 
ansv)er  is  a  mere  general  denial  and  the  defendant  only 
assumes  to  rebut  the  plaintiff's  proof,  it  may  be  properly 
said  that  the  burden  of  proof  is  upon  the  plaintiff  through- 
out and  that  it  never  shifts.*^  Nor  is  the  burden  of  proof 
shifted  by  the  mere  fact  that  evidence  is  offered  against 
the  defendant  of  his  admission  of  the  breach  of  duty 
charged  against  him.  In  an  action  for  negligence  where 
it  was  claimed  that  the  default  was  admitted,  the  court 
said:  "Upon  this  question  the  plaintiffs  held  the  affirmative 

11  Central  Bridge  Co.  v.  Butler,  2  Life  Ins.  Co.,  8  Ga.  App.  303,  68  S. 
Gray  (Mass.),  130;  Powera  v.  Bus-  E.  1082 ;  Mobley  v.  Lyon,  134  Ga.  125, 
sell,  13  Pick.  (Mass.)  69;'  Gay  v.  137  Am.  St.  Rep.  213,  19  Ann.  Gas. 
Bates,  99  Mass.  263 ;  Nichols  v.  Mun-  1004,  67  S.  E.  668 ;  Wilson  v.  Chi- 
sel, 115  Mass.  567;  Eapp  v.  Sarpy  eago  City  R.  Co.,  144  111.  App.  604; 
County,  71  Neb.  382,  98  N.  W.  1042,  Lafayette  v.  Wortman,  107  Ind.  404, 
102  N.  W.  242;  Kliirk  v.  Hoeking  8  N.  W.  277;  Rothrock  v.  Perkinson, 
Valley  Ry.  Co.,  74  Ohio  St.  125,  77  61  Ind.  39;  Jarboe  v.  Seherb,  34  Ind. 
N.  E.  752;  Gibbs  v.  Bank,  323  Iowa,  350;  Lafayette  Ry.  Co.  v.  Ehman,  30 
736,  99  N.  W.  703,  4  Harv.' L.  Rev.  Ind.  83;  Wilder  v.  Cowles,  100  Mass. 
io;  Heinemann  v.  Heard,  62  N.  Y.  487;  Berringer  v.  Lake  Superior  Iron 
448;  Clark  v.  Hills,  67  Tex.  141,  2  S.  Co.,'  41  Mich.  305,  2  N.  W.  18;  In- 
W.  356.  galls  V.  Eaton,  25  Mieh.  32 ;  Alabama 

12  See  discussion,  Thayer,  Prel.  &  V.  R.  Co.  v.  Groome,  97  Miss.  201, 
Treat,  on  Ev.,  p.  355  et  seq.,  and  52  South.  703;  Dorrell  v.  Sparks,  142 
cases  cited.  Mo.  App.  460,  127  S.  W.  103 ;  Steph- 

13  Tennessee  Coal,  Iron  &  Ry.  Co.  ens  v.  Eire  Assn.  of  Philadelphia, 
V.  Hamilton,  100  Ala.  252,  14  South.  139  Mo.  App.  369,  123  S.  W.  63; 
167;  Russell  v.  Banks,  11  Cal,  App.  Southwestern  Tel.  &  T.  Co.  v.  Luck- 
450,  105  Pac.  261;  Sullivan  v.  Cap-  ott  (Tex.  Civ.  App.),  127  S.  W.  856; 
ital  Trac.  Co.,  34  App.  D.  C.  358;  Koppe  v.  Koppe,  57  Tex.  Civ.  App. 
WilUams  v.  Empire  Mut.  Annuity  &  204,  122  S.  W.  68. 
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tlirougliout  the  trial;  and  their  relation  to  the  question 
never  changed.  During  the  progress  of  a  trial  it  often 
happens  that  a  party  gives  evidence  tending  to  establish 
his  allegation,  sufficient  it  may  be  to  establish  it  prima 
facie,  and  it  is  sometimes  said  that  the  burden  of  proof  is 
then  shifted.  All  that  is  meant  by  this  is  that  there  is  a 
necessity  of  evidence  to  answer  the  prima  facie  ease  or  it 
will  prevail,  but  the  burden  of  maintaining  the  affirmative 
of  the  issue  involved  in  the  action  is  upon  the  party  alleg- 
ing the  fact  which  constitutes  the  issue;  and  this  burden 
remains  throughout  the  trial,  "i*  As  we  have  said,  the 
difficulty  owes  its  origin  and  continuance  to  the  failure  of 
lawyers  sufficiently  to  appreciate  the  difference  between  the 
burden  of  proof  attaching  from  the  inception  of  the  case 
and  the  state  of  proof  at  different  periods  in  the  progress 

at  any  particular  time  during  a  trial 
to  create  a  prima  facie  ease  in  his 
own  favor,  or  overthrow  one  when 
created  against  him.  (2)  The  neces- 
sity of  .  establishing  the  existence  of 
a  fact  or  state  of  facts  by  evidence 
which  preponderates  to  a  legally  re- 
quired extent.  16  Cye.  926  .  .  .  If 
in  a  trial  the  question  is  whether  a 
certain  pferson  signed  a  certain  in- 
strument or  not,  the  party  who  as- 
serts that  it  was  so  signed  and  to 
whose  case  this  is  essential  carries 
the  burden  of  proving  it.  If  he  makes 
out  a  prima  facie  case,  that  would 
authorize  the  jury  to  find  in  his  fa- 
vor, if  nothing  further  appeai;ed. 
But,  if  the  defendant  introduces  evi- 
dence tending  to  disprove  the  prima 
facie  case  thus  made,  all  the  evidence 
should  be  considered  by  the  jury  in 
finally  determining  where  the  prepon; 
derance  lies;  the  burden  being  upon 
the  person  who  alleged  the  fact  of 
the  signature,  in  the  sense  that  such 
allegation  must  be  supported  by  the 
preponderance  of  the  evidence  in  order 
for  the  party  making  it  to  have  a 
verdict  in  his  favor." 


1*  In  Gibbs  v.  Farmers  &  Merchants' 
Bank,  123  Iowa,  736,  99  N.  W.  703, 
Chief  Justice  Deemer  said:  "It  is 
clearly  a  misnomer  of  terms  to  say 
that  the  burden  of  proof  swings  like 
a  pendulum  from  one  side  to  the 
other  during  the  progress  of  a  trial. 
All  that  is  meant  is  that  the  duty  of 
introducing  evidence  to  meet  a  prima 
facie  case  shifts  back  and  forth: 
Pease  v.  Cole,  53  Conn.  53,  55  Am. 
Bep.  53,  22  Atl.  681.  The  burden 
of  proof  at  all  times  rests  upon  him 
who  affirms:  1  Taylor  on  Evidence, 
9th  ed.,  276,  Am.  notes,  12;  Willett 
V.  Rich,  142  Mass.  356,  56  Am.  Rep. 
684,  7  N.  E.  776;  Heinemann  v. 
Heard,  62  N.  Y.  448."  A  particularly 
fine  statement  of  this  rule  will  be 
found  in  Powers  v.  Russell,  13  Pick. 
69.  A  late  and  clear  utterance  on 
the  subject  is  in  Mobley  v.  Lyon,  134 
.Ga.  125,  137  Am.  St.  Rep.  213,  19 
Ann.  Cas.  1004,  67  S.  E.  668,  wherein 
the  court  says:  "Much  confusion  has 
arisen  out  of  the  fact  that  the  ex- 
pression 'burden  of  proof  has,  been 
used  in  two  senses,  viz.:  (1)  The 
necessity   which   rests    upon    a   party 
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of  that  case.  The  loose  use  of  the  expression  is  to  be 
found  in  some  of  the  excellent  excerpts  we  have  used  in 
this  chapter.  At  the  risk  of  repeating  ourselves,  while  we 
welcome  freedom  in  the  expression  of  thought,  we  must 
deprecate  any  such  looseness  of  expression  as  may  conduce 
to  confusion.  It  is  inaccurate  to  say  the  burden  shifts 
from  side  to  side,  for  it  does  not.  The  burden  is  carried 
by  the  responsible  party  throughout  the  case,  and  having 
established  his  case  by  prima  facie  or  other  evidence,  he 
rests,  and  if  the  opposite  party  elects  to  contest  the  case 
at  that  stage,  it  is  necessary  for  the  other  to  resume  his 
burden  and  carry  it  to  the  end.  On  the  trial  of  an  action 
against  a  railway  company  brought  by  a  locomotive  fire- 
man for  personal  injuries  received  by  him  in  consequence 
of  a  defect  in  the  water-gauge  glass  attached  to  the  loco- 
motive upon  which  he  was  employed,  an  instruction  that, 
to  overcome  the  effect  of  the  prima  facie  evidence  of  negli- 
gence arising  from  proof  of  such  defect,  "the  defendant 
company  is  required  to  satisfy  the  jury  by  a  preponderance 
of  the  evidence  that  it  was  not  negligent,"  is  erroneous. 
In  such  action  the  burden  of  proving,  by  a  preponderance 
of  the  evidence,  the  particular  negligence  alleged  is  at  all 
times  upon  the  plaintiff,  and  while  proof  of  facts,  sufficient 
under  the  statute  to  create  a  prima  facie  presumption  of 
negligence  against  the  defendant,  casts  upon  it  the  burden 
of  producing  evidence  of  equal  weight  or  countervailing 
force,  in  order  to  control  or  destroy  sucli  presumption,  yet 
proof  of  such  facts  does  not  impose  upon  the  defendant 
the  burden  of  establishing  affirmatively,  by  a  preponder- 
ance of  the  evidence,  that  it  was  not  negligent.  The  rule 
is  that  he  who  affirms  must  prove,  and  when  the  whole  of 
the  evidence  upon  the  issue  involved  leaves  the  case  in 
equipoise,  the  party  affirming  must  fail.'^  It  is  to  this  un- 
disciplined use  of  the  phrase  that  the  student  searching 

16  Ginn  v.  Dolan,  81  Ohio  St.  121,  E.     752;    Best    v.    Rocky    Momitain 

135  Am.  St.  Eep.   761,  18  Aun.   Cas.  Xiit.  Bank,  S7  Colo.  149,  7  L.  E.  A., 

204,  90  N.  E.  141;  Klunk  v.  Hocking  N.  S.,  1035,  85  Pac.  1124. 
VuUey  By.,   74  Ohio  St.  125,   77   N. 
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for  authoritative  citations  in  support  of  his  proposition  will 
often  discover  a  group  of  cases  at  foot  of  the  proposition 
that  in  actions  on  hills  and  notes  the  burden  of  proving  con- 
sideration is  on  the  plaintiff,  and  another  group  affirming 
that  the  burden  of  proof  is  on  the  defendant.  The  group- 
ing is  right  though  the  title  is  wrong.  For  the  rule  that 
the  defendant  must  meet  the  prima  facie  case  made  out  by 
the  plaintiff  there  is  ample  authority.^®  It  is  held  that  the 
burden  of  proof  does  not  shift  after  the  formal  proof  of 
a  will  is  made  where  the  issue  is  the  sanity  of  the  testator, 
but  throughout  the  case  the  issue  is  the  same  and  the  bur- 
dent  of  proof  is  upon  the  proponent.  And  in  criminal  cases 
it  is  the  prevailing  rule  that  the  burden  of  proving  the  de- 
fendant's guilt  upon  the  whole  testimony  remains  on  the 
prosecution  throughout  the  case.  The  application  of  this 
general  rule  in  cases  where  insanity  is  urged  as  a  defense 
is    discussed    elsewhere.     Where   a    defendant    introduces 


16  Martin  v.  Foster,  83  Ala.  213, 
3  South.  422 ;  Eagsdale  v.  Gresham, 
141  Ala.  308,  37  South.  367;  Richard- 
son V.  Comstock,  21  Ark.  69;  Perot 
V.  Cooper,  11  Colo.  80,  31  Am.  St. 
Eep.  258,  28  Pac.  391;  Murphy  v. 
Gumaer,  12  Colo.  App.  472,  55  Pac. 
951;  Rowland  v.  Harris,  55  Ga.  141; 
Gallagher  v.  Kiley,  115  Ga.  420,  41 
S.  E.  613;  Holmes  v.  Horn,  120  111. 
App.  359;  Ewen  v.  Templeton,  148  111. 
App.  46;  Beeson  v.  Howard,  44  Ind. 
413;  Luke  v.  Koenen,  120  Iowa,  103, 
94  N.  W.  278;  Culbertson  v.  Salinger 
(Iowa),  117  N.  W.  6;  Sollenberger 
V.  Stephens,  46  Kan.  386,  26  Pac.  690; 
Cox  T.  Cox's  Exr.,  25  Ky.  Law  Rep. 
1934,  79  S.  W.  220 ;  Bronston's  Admr. 
V.  Lakes,  135  Ky.  173,  121  S.  W. 
1021;  Berwin  v.  Gauger,  23  La.  Ann. 
647;  Sawyer  v.  Vaughan,  25  Me. 
337;  Parish  V.  Stone,  14  Pick.  (Mass.) 
198,  25  Am.  Dec.  378;  Jennison  v. 
Stafford,  1  Gush.  (Mass.)  168,  48 
Am.  Dec.  594;  Lombard  v.  Bryne, 
194  Mass.  236,  80  N.  E.  489;  Holmes 


V.  Farris,  97  Mo.  App.  305,  71  S.  W. 
116;  Winfrey  v.  Ragan,  136  Mo.  App. 
250,  117  S.  W.  83;  Merchants'  Nat. 
Bank  v.  Briseh,  140  Mo.  App.  246, 
124  S.  W.  76;  Coburn  v.  Odell,  30 
N.  H.  540;  Harris  v.  Buchanan,  100 
App.  Div.  403,  91  N.  Y.  Supp.  484; 
Joveshof  V.  Roekey,  58  Mise.  Rep.  559, 
109  N.  Y.  Supp.  818;  McArthur  v. 
McLeod,  51  N.  C.  475;  Ginn  v.  Dolan, 
81  Ohio  St.  121,  135  Am.  St.  Rep. 
761,  18  Ann.  Cas.  294,  90  N.  E.  141; 
Tinker  v.  Midland  Valley  Mercantile 
Co.,  25  Okl.  160,  105  Pac.  333;  Flint 
V.  Phipps,  16  Or.  437.  19  Pac.  543; 
Sayre  v.  Mohney,  35  Or.  141,  56  Pac. 
526;  Conmey  v.  Macfarlane,  97  Pa. 
361;  Pryor  v.  Coulter,  1  Bail.  (8.  0.) 
517;  South  Dakota  Cent.  Ry.  Co.  v. 
Smith,  22  S.  D.  210,  116  N.  W.  1120; 
McCormick  v.  Kampmajin  (Tex.  Cir. 
App.),  109  S.  W.  492;  First  Nat. 
Bank  v.  Poote,  12  Utah,  157,  42  Pac. 
205;  Preas  v.  Vollintine,  53  Wash. 
137,  101  Pae.  706. 
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proof  that  he  was  not  present  when  the  alleged  offense  was 
committed,  the  burden  of  proof  is  not  changed;  it  is  the 
duty  of  the  jury  to  consider  all  the  evidence  in  the  case^ 
including  that  relating  to  the  alibi,  and  to  determine  from 
the  whole  evidence  whether  it  is  shown  beyond  a  reason- 
able doubt  that  the  defendant  committed  the  crime 
charged."  The  same  reasoning  applies  when  the  defend- 
ant offers  evidence  of  self-defense}^  A  very  interesting 
case  upon  the  point  was  decided  in  California.^*  Although 
section  1108  of  the  California  Penal  Code  provides  that 
upon  a  trial  for  murder,  the  homicide  by  the  defendant 
being  proved,  the  burden  of  proving  circumstances  of  mit- 
igation, or  that  justify  or  excuse  it,  devolves  upon  him,  it 
does  not  mean  that  he  must  prove  such  circumstances  by 
a  preponderance  of  the  evidence;  and  he  is  only  bound  to 
produce  such  evidence  as  will  create  in  the  minds  of 
the  jury  a  reasonable  doubt  of  his  guilt  of  the  offense 


charged.^" 

17  See  §§  188, 192,  post.  As  to  aliU: 
Sehultz  V.  Territory,  5  Ariz.  239,  52 
Pac.  352 ;  People  v.  Eoberts,  122  Cal. 
377,  55  Pac.  137;  McNamara  v.  Peo- 
ple, 24  Colo.  61,  48  Pac.  541;  Peyton 
Y.  State,,  54  Neb.  188,  74  N.  W.  597-. 
See  note  on  "Burden  of  Proof  and 
Sufficiency  of  Evidence  of  Alibi  in 
Criminal  Cases,"  to  Glover  v.  United 
State,  8  Ann.  Gas.  1189. 

18  Henson  v.  State,  112  Ala.  41,  21 
South.  79;  State  v.  Shea,  104  Iowa, 
724,  74  N.  W.  687;  Gravely  v.  State, 
38  Neb.  871,  57  N.  W.  751. 

19  People  V.  Bushton,  80  Cal.  160, 
22  Pac.  127,  549. 

20  Earlier  California  cases.  People 
V.  Hong  Ah  Duck,  61  Cal.  387,  and 
People  V.  Eaten,  63  Cal.  421,  were 
overruled  on  this  point.  See,  also, 
State  V.  Schweitzer,  57  Conn.  532,  6 
L.  B.  A.  125,  18  Atl,  787;  Murphy 
V.  State,  31  Fla.  166,  12  South.  453; 
Sikos  V.  State,  120  Ga.  494,  48  S.  B. 
153;   Blanilou   v.   State,   6  Ga.   App. 


782,  65  S.  E.  842;  Howard  v.  State. 
50  Ind.  190;  State  v.  Matheson,  130 
Iowa,  440,  114  Am.  St.  Eep.  427,  S 
Ann.  Cas.  430,  103  N.  W.  137;  State 
V.  Beasley,  84  Iowa,  83,  50  N.  W.  570 ; 
State  V.  Ardoin,  49  La.  Ann.  1145, 
62  Am.  St.  Eep.  678,  22  South.  620; 
Commonwealth  v.  Choate,  105  Mass. 
451 ;  State  v.  Howell,  100  Mo.  628,  14 
S.  W.  4;  Trujillo  v.  Territory,  7  N. 
M.  43,  32  Pac.  154;  People  v.  Cantor, 
71  App.  Div.  185,  75  N.  T.  Supp. 
68;  People  v.  Eiordan,  117  N.  T.  71, 
22  N.  E.  455 ;  State  v.  Eeitz,  83  N.  C. 
634;  Commonwealth  v.  Gentry,  5  Pa. 
Dist.  703;  State  v.  Ward,  61  Vt.  153, 
17  Atl.  483;  State  v.  Lowry,  42  W. 
Va.  205,  24  S.  E.  561.  The  weight 
of  authority  overwhelms  the  few  de- 
cisions to  the  contrary.  In  North  Car. 
olina  the  burden  of  proof  of  an  alibi 
does  not  rest  on  the  prisoner  (State 
V.  Eeitz,  supra),  but  that  of  self-de- 
fense does:  State  v.  Barringer,  114 
N.  C.  840,  19  S.  E.  275.     This  case 
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§  178  (176).  Same— Form  of  pleadings.— The  wliolo 
scheme  of  the  production  of  evidence  in  a  trial  is  built  upon 
the  assumption  of  the  burden  of  proof  by  the  party  hold- 
ing the  affirmative  in  presenting  an  issue.  In  actions  for 
tort  the  burden  is  clearly  upon  the  plaintiff  to  prove  the 
charge,  including  the  extent  of  the  injury  and  the  malice 
or  other  acts  of  aggravation,  if  exemplary  damages  are 
claimed;  and  throughout  the  trial  the  onus  remains  upon 
him  to  prove  the  acts  complained  of.^^  In  an  action  of 
deceit,  scienter  must  not  only  be  alleged,  but  proved;  and 
the  jury  must  be  satisfied  that  the  defendant  made  the 
statement  knowing  it  to  be  false,  or  with  such  conscious 
ignorance  of  its  truth  as  to  be  equivalent  to  a  falsehood. 
But  the  plaintiff  in  such  action  has  made  out  a  prima  facie' 
ease,  without  direct  proof  of  deceitful  intent,  when  he  has 
proved  that  the  defendant  made  a  positive  statement  of  a 
material  fact,  its  falsity,  and  the  circumstances  under  which 
it  was  made,  tending  to  show  a  reckless  assertion  in  con- 
scious ignorance  of  the  fact.^^     When  a  plaintiff  alleges 

in  turn  is  qualified  by  State  v.  Castle,  the  minds   of   the  jury   that   the  de- 

133  N.  C.  769,  46  S.  E.  1,  in  which  ex-  fendants    were    required  to  introduce 

oeption  was  taken  to  the  charge  that  independent    evidence  to  mitigate    or 

the    burden    was    upon  the  prisoner.  excuse    the    homicide.     As    we    have 

The  court  in  the  last-named  case  said:  seen,    if   there    was    any   evidence   in 

Undoubtedly     the     general     rule     as  the  state's  testimony  which  tended  to 

stated  by  his  honor  is  correct,  but  we  establish  the  defense,  it  was  the  duty 

think  that  he  should  have  gone  fur-  of  the  jury  to  consider  it,  as  tending 

ther,  and  said  to  the  jury  that,  if  the  to  sustain  the  plea  of  self-defense. 

facts  and  circumstances  accompanying  21  Morrissey  v.  Chicago,  B.  &  Q.  By. 

the  homicide  were  given  in  evidence  Co.,  38  Neb.  406,  56  N.  W.  946;  Eea- 

by  the  state's  witnesses,  the  defend-  gan  v.   El  Paso  &  N.  E.   K.  Co.,  15 

ants  were  not  called  upon  to  introduce  N.  M.   270,   106  Pae.   376;   Mayer  v. 

other  testimony,  but  could  rely  upon  Lesh  Paper   Co.,   45    Ind.    App.    250, 

the  state's  evidence  for  mitigation  of  89  N.  E.  894,  90  N.  E.  651;   Coates 

the  grade  of  the  homicide  or  for  an  v.  Marsden,  142  Wis.  106,  124  N.  W. 

acquittal:    See  State  v.  Wilis,  63  N.  1057;   Booth  v.   State,   134  Ga.   163, 

C.   26.     His   honor   said   to   the   jury  67  S.  E.  803 ;  Sullivan  v.  Capital  Trac. 

in  conclusion:    "But  it  is  incumbent  Co.,  34  App.   D.   G.  358;   New  York 

upon   the   defendants   to    satisfy   you  Continental    Jewell    Filtration  Co.  v. 

that  these  circumstances  and  state  of  District  of  Columbia,  33  App.  D.  C. 

facts  have  been  shown  to  your  satis-  377. 

faction."     We  think  that  this  was  cal-  22  Griswold  v.  Gebbie,  126  Pa.  .353, 

culated  to  leave  the  impression  upon  12  Am.  St.  Eep.  878,  17  Atl.  673. 
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that  an  agreement,  the  subject  matter  of  the  action,  was 
signed  through  fraud  or  mistake,  the  burden  of  proving 
such  fraud  or  mistake  lies  on  him.^^  The  general  rule  is 
that  when  the  defendant  by  his  pleading  merely  denies  the 
material  averments  of  the  complaint,  the  plaintiff  must 
carry  the  burden  of  proof.-^  But  if  the  defendant  pleads 
a  release,  in  abatement,  a  discharge  in  bankruptcy  or  other 
substantive  defense,^^  the  burden  is  shifted  upon  him  to 
prove  such  affirmative  defense,  because  it  is  his  affirmative 
defense  and  forms  no  part  of  the  plaintiff's  averments.^® 
By  the  law  of  Georgia  a  contract  of  insurance  must  be  in 
writing,  though  the  writing  need  not  be  delivered,  if  in 
other  respects  the  contract  is  consummated.  Where  it  is 
not  delivered,  an  agent,  whose  duty  it  is  to  keep  the  prop- 
erty of  his  principal  insured,  is  under  obligation  to  see 
that  in  other  respects  the  contract  is  consummated;  and, 
on  being  sued  for  a  breach  of  duty,  the  burden  of  proving 
that  it  was  in  fact  consummated  is  on  him.  If  he  seeks  to 
show  this  by  evidence  of  a  local  custom,  whereby  it  was 
the  practice  of  insurance  companies  to  renew  any  policy 
about  to  expire  by  sending  out  a  new  policy  shortly  before 

23  Sheley  v.  Brooks,  114  Mich.  11,  land  etc.  E.  Co.,  149  111.  App.  642; 
72  N.  W.  37.  Leslie  v.  Joliet  Bridge  &  Iron  Co.,  149 

24  Western  B.  Co.  i.  Williamson,  111.  App.  210;  Chapman  v.  Meiling, 
114  Ala.  131,  21  South.  827;  Hudson  147  111.  App.  411;  Modern  Woodmen 
V.  Miller,  97  111.  App.  74;  Grimmell  of  America  v.  Craiger,  175  Ind.  30, 
V.  Warner,  21  Iowa,  11;  Louisville  92  N.  E.  113,  93  N.  E.  209;  Jamison 
etc.  B.  Co.  V.  McClain,  23  Ky.  Law  v.  Auxier,  145  Iowa,  654,  12-t  N. 
Eep.  1878,  66  S.  W.  391;  Taylor  v.  W.  606;  Endieott  v.  Stump  (Ky.), 
Guest,  58  N.  Y.  262;  Dwyer  \.  Bas-  128  S.  W.  76;  Herndon  v.  Louisville 
sett,  1  Tex.  Civ.  App.  513,  21  S.  W.  Nat.  Banking  Co.  (Ky.),  124  S.  W, 
621;  Mosher  v.  Post,  89  Wis.  602.  835;  Chamberlain  v.  O'Leary,  161 
62  N.  W.  516.  Mich.  670,   17  Det.  Leg.  N,   405,   126 

25  Robinson  >.  Hitchcock,  S  Met.  N.  W.  831;  Murphy  v.  Cooper,  41 
(Mass.)  64;  Blanchard  v.  Young,  11  Mout.  272,  108  Pac.  576;  Guzick  v. 
Cush.  ,341;  Moore  v.  Barber  Asphalt  Ressler,  67  Misc.  Eep.  417,  123  N.  Y. 
Co.,  118  Ala.  563,  23  South.  798;  Supp.  78;  City  of  Cleburne  v.  Cutta 
Johnson  \.  Berdo,  131  Iowa,  524,  106  Percha  &  Rubber  Mfg.  Co.  (Tex.  Civ. 
N.  W.  609;  Molaske  v.  Ohio  Coal  Co.,  App.),  127  S.  W.  1072;  Gurley  >.  Sau 
86  Wis.  220,  56  N.  W.  475.  Antonio   &   A.   P.   E.   Co.    (Tex.    Civ. 

26  Sullivan   v.  Capital  Trae.  Co.,  34  App.),  124  S.  W.  502. 
App.  D,  C.  358;  Sinsabaugh  v.  Cleve- 
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t|ie  expiration  of  the  former  one,  and  presenting  a  bill  for 
the  premium  within  a  month  or  two  after  such  expiration, 
the  burden  is  on  him  to  establish  that  this  custom  was  com- 
plied with  in  the  particular  instance.^''^  When  in  an  action 
'for  taking  away  a  yacht  the  defendant  admitted  the  taking 
and  the  plaintiff's  title,  his  defense  was  dependent  upon 
some  right  by  way  of  justification  to  take  and  remove  the 
yacht,  and  that  was  essentially  matter  to  be  pleaded  by  him 
to  render  evidence  of  the  fact  admissible  as  a  defense. 
And  the  burden  of  proof  by  the  issue  so  made,  having  been 
taken  by  the  defendant,  was  not  shifted  to  the  plaintiff  at 
the  trial.  As  a  rule,  it  remains  where  the  issue  made  by 
the  pleadings  places  it,  although  the  weight  of  the  evidence 
on  one  side  may  have  a  controlling  effect  unless  met  by 
proof  of  the  other  party.^*  Inasmuch  as  the  plaintiff  took 
issue  upon  those  allegations  justifying  the  taking,  there- 
fore the  affirmative  of  such  issue  was  with  the  defendant. 
The  burden  was  with  the  defendant  to  establish  this  affirm- 
ative defease  of  justification  of  the  taking  so  alleged  by 
him ;  and  it  was  error  for  the  court  to  charge  the  jury  that 
the  burden  to  prove  the  contrary  was  with  the  plaintiff.^" 
In  an  action  for  injuries  caused  by  being  ejected  from  a 
train,  the  defense  was  that  the  plaintiff  had  no  right  to  be 
on  the  train;  that  he  refused  to  get  otf;  that  defendant's 
agent  undertook  to  and  did  remove  him ;  and  that  the  force 
used  was  necessary  to  that  end.  McClellan,  C.  J.,  said: 
"The  gist  of  this  plea  is  its  affirmative  averment  that  the 
force  was  necessary  to  the  performance  of  a  lawful  act. 
It  involved  no  traverse  of  any  fact  alleged  or  necessary  to 
be  alleged  by  the  plaintiff.  It  was  not  for  him  to  allege  or 
prove  that  the  violence  done  to  his  person  was  not  neces- 
sary to  his  removal  from  the  train.  Notwithstanding  the 
plea,  recovery  could  have  been  had  by  plaintiff  without  any 
negation  of  that  necessity.     It  was  a  fact  outside  of  his 

2T  Thomas   v.   Eunkhouser,    91    Ga.  N.   Y.   117,   26   N.   E.   318;   Heilman 

478,  18  S.  E.  312.  v.  Lazarus,  90  N.  Y.  672. 

28  Demick    ?.    Chapman,    11   Johns.  29  Heinemann  v.   Heard,  62  N.  Y. 

(N.  Y.)    132;   Blunt  v.  Barrett,   12i  4i8;  Blunt  v.  Barrett,  suyra. 
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case,  and  only  injected  into  the  controversy  by  the  defend- 
ant, who  was  not  entitled  to  a  verdict  on  account  of  it  with- 
out proof  of  its  existence.  "^^  On  the  other  hand,  if  the  for- 
mal execution  of  a  release  is  admitted  by  the  plaintiff,  and 
if  he  claims  that  the  release  was  obtained  by  fraud,  the" 
burden  is  again  shifted  upon  him  to  prove  the  fraud  which 
he  alleges.^^  So  where  the  plaintiff  replies  to  the  plea  of 
former  recovery  that  the  same  was  a  voluntary  nonsuit, 
the  burden  of  proving  this  allegation  is  shifted  back  to 
the  plaintiff.*^    In  actions  against  a  common  carrier,  the 


30  Alabama,  G.  S.  &  E.  Co.  v.  Pra- 
zier,  93  Ala.  45,  30  Am.  St.  Eep.  28, 
9  South.  303.  To  the  same  effect 
are  Land  Mtg;  etc.  Co.  v.  Preston, 
119  Ala.  290,  24  South.  707;  De 
Laval  Dairy  Supply  Co.  v.  Stead- 
man,  6  Cal.  App.  651,  92  Pae.  877; 
Bliley  V.  Wheeler,  5  Colo.  App.  287, 
38  Pae.  603;  Ceffarelli  v.  Landino, 
82  Conn.  126,  72  Atl.  564;  Bacon  v. 
Green,  36  Pla.  325,  18  South.  870; 
Pyron  v.  Kuohs,  120  Ga.  1060,  48  S. 
E.  434;  Michels  v.  West,  109  HI.  App. 
418;  Swift  V.  Eatliff,  74  Ind.  426; 
Moffet  V.  Moffet,  90  Iowa,  442,  57 
N.  W.  954  (payment  to  agent) ; 
Kentucky  L.  etc.  Ins.  Co.  v.  Thomp- 
son, 18  Ky.  Law  Eep.  79,  35  S.  W. 
550;  Teddie  v.  Eiser,  121  La.  666, 
46  South.  688 ;  Gile  v.  Sawtelle,  94 
Me.  46,  46  Atl.  786;  Wylie  v.  Marin- 
ofsky,  201  Mass.  583,  88  N.  E.  148; 
Eosenthal  v.  Eosenthal,  151  Mich.  493, 
115  N.  W.  729  (decided  upon  the 
construction  of  Pub.  Acts,  1901,  p. 
354,  No.  225);  Baumier  v.  Antiau, 
79  Mich.  509  44  N.  W.  939;  Day 
v.  Eaguet,  14  Minn.  (14  Gil.  203) 
273;  Cain  v.  Moyse,  71  Miss.  653,  15 
South.  115;  Knoche  v.  Whiteman,  86 
Mo.  App.  568;  Home  P.  Ins.  Co.  v. 
.Tohansen,  59  Neb.  349,  80  N.  W. 
1047;  Benton  v.  Burbank,  54  N.  H. 
583;  Jewett  v.  Davis,  6  N.  H.  518; 
Coffin  V.  Grand  Eapids  Hydraulic  Co., 


136  N.  Y.  655,  32  N.  E.  1076;  Mc- 
Queen V.  People's  Nat.  Bank,  111 
N.  C.  509,  16  S.  E.  270;  Boyce  v. 
Modern  Woodmen  etc.,  14  Okl.  642,  78 
Pae.  322;  Shmit  v.  Day,  27  Or.  IIQ, 
39  Pae.  870  (assignment  of  contract 
for  work  under  which  an  injury  oc- 
curred) ;  Erb  V.  Erb,  50  Pa.  388; 
Gaugh  V.  Henderson,  2  Head  (Tenn.), 
628;  Skipwith  v.  Hurt  (Tex.  Civ. 
App.  1900),  58  S.  W.  192;  Hopson 
V.  Caswell,  13  Tex.  Civ.  App.  492,  36 
S.  W.  312;  Eobertson  v.  Ephraim,  18 
Tex.  118;  Fuller  v.  Worth,  91  Wis. 
406,  64  N.  W.  995;  Burton  v.  Blin, 
23  Vt.  151;  Bobinson  v.  Tuscaloosa 
Mills,  183  Eed.  966,  106  C.  C.  A.  306; 
Gilmer  v.  Grand  Eapids  16  Fed.  708; 
De  Sobry  v.'  Nicholson,  3  Wall.  (U. 
S.)  420,  18  L.  Ed.  263;  The  Agra 
and  Elizabeth  Jenkins,  L.  E.  1  P.  C. 
501,  36  L.  J.  P.  &  Adm.  16,  16  L. 
T.,  N.  S.,  755,  4  Moore  P.  C,  N.  S., 
435,  16  Wkly.  Eep.  735,  16  Eng.  Ee- 
print,  382;  Hart  v.  Jones  (K.  B. 
1834,  Canada),  1  S.  E.  589. 

31  Eobinson  v.  Hitchcock,  8  Met. 
(Mass.)  64;  Dalrymple  v.  Hillen- 
brand, 62  N.  Y.  5,  20  Am.  Eep.  438 ; 
Eeeve  v.  Liverpool  Ins.  Co.,  39  Wis. 
520;  Peldman  t.  Gamble,  26  N.  J. 
Eq.  494. 

32  Barnard  v.  Babbitt,  54  111.  App, 
62;  Meeh  v.  Missouri  Pao.  Ey.  Co., 
61  Kan.  630,  60  Pae.  319. 
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burden  is  first  upon  the  passenger  or  shipper  to  prove  in- 
jury or  loss,  but  the  onus  then  shifts  to  the  other, side  to 
show  that  the  loss  or  injury  happened  under  such  circum- 
stances that  no  liability  arose.^*  So  in  an  action  upon  a  con- 
tract, the  burden  is  in  the  first  instance  upon  the  plaintiff  to 
prove  its  execution  unless  it  is  admitted,  but  the  burden 
then  shifts  upon  the  defendant  to  prove  any  substantive 
defense  he  may  have.**  For  example,  the  admissions  of  the 
defendants,  in  a  contract  of  indemnity  given  to  a  street 
railway  company  of  the  execution  of  a  note  by  it,  are 
sufficient  evidence,  prima  facie,  to  sustain  a  finding  that 
the  note  of  the  corporation  was  duly  executed,  and  to  throw 
the  burden  upon  the  defendants  to  show  want  of  Authority 
on  the  part  of  the  officers  of  the  corporation  to  execute  it.*^ 
In  the  codes  of  most  of  the  states  it  is  provided  that  when 
the  defendant  interposes  a  counterclaim,  and  thereupon 
demands  an  affirmative  judgment  against  the  plaintiff,  the 
mode  of  trial  of  an  issue  of  fact  arising  thereupon  is  the 
same  as  if  it  arose  in  an  actiou  brought  by  the  defendant 
against  the  plaintiflF  for  the  cause  of  action  stated  in  the 
counterclaim,  and  demanding  the  same  judgment.*^    Where 


33  See    §    183,   post. 

3*  Such  as  usury:  Cutler  v.  WrigM, 
32  N.  Y.  472;  HOugh  v.  Hamlin,  57 
Iowa,  359,  10  N.  W.  680;  payment: 
Crowninshield  t.  Crowninsliield,  2 
Gray  (Mass.),  524;  Powers  v.  Rus- 
sell, 13  Pick.  (Mass.)  69;  De  Land 
V.  Dixon  Nat.  Bank,  111  111.  323; 
Harris  v.  Merz  Iron  Works,  82  Ky. 
200;  Smith's  Appeal,  52  Mich.  415,  18 
N.  W.  195;  North  Pennsylvania  By. 
Co.  V.  Adams,  54  Pa.  94,  93  Am.  Dec. 
677;  McCormick  v.  Sadler,  11  Utah, 
444,  40  Pac.  711.  See  note  on  "Pay- 
ment in  Action  on  Bill  or  Note,"  to 
Olson  v.:  Day,  20  Ann.  Gas.  518;  set- 
tlement: Baumier  v.  Autiau,  79  Mich. 
509,  44  N.  W.  939;  record  of  instru- 
ment: Warner  v.  Warner,  30  Ind. 
App.  578,  66  N.  B.  760;  warranty: 
Evidence  II — 2 


Johnson  v.  Bowman  (Johnston  v. 
Johnston),  26  Neb.  745,  42  N.  W. 
754;  release:  Blanehard  v.  Tdoung,  11 
Gush.  (Mass.)  341;  resoission .•  Webber 
V.  Dunn,  71  Me.  331;  Gibson  v.  Vet- 
ter,  162  Pa.  26,  29  Atl.  292;  Sparks 
V.  Sparks,  51  Kan.  195,  32  Pac.  892; 
Coffin  V.  President  Grand  Rapids  Hy- 
draulic Co.,  136  N.  Y.  655,  32  N.  B. 
1076;  false  imprisonment:  Ward  v. 
Tucker,  7  Wash.  399,  35  Pac.  126, 
1086;  mistake  in  written  contract: 
Christ  Church  v.  Beach,  7  Wash.  65, 
33  Pac.  1053;  trespass — plea  of  title 
in  defendant ;  Ballard  v.  Carmichael,  , 
83  Tex.  355,  18  S.  W.  734. 

35  Temple   St.    Cable   Ry.   v.   Hell- 
man,  103  Gal.  634,  37  Pac.  530. 

36  Liberty  Wall  Paper  Co.  v.  Stoner 
Wall  Paper  Mfg.  Co.,  178  N.  Y.  219, 
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in  an  action  for  breach  of  contract  the  defense  was  that 
the  plaintiff  had  failed  and  refused  to  keep  or  perform  the 
terms  and  conditions  of  the  agreement  upon  his  part,,  and 
abandoned  and  forfeited  the  same,  the  abandonment  and 
forfeiture,  as  pleaded  in  the  case,  must,  according  to  all 
rules  of  practice,  have  been  established  by  the  defendants 
affirmatively;  otherwise  the  rights  of  the  plaintiff  stood 
confessed.  To  require  the  plaintiff  to  prove  a  negative^ 
and  show  that  he  had  not  forfeited  or  abandoned,  or  be 
subject  to  a  nonsuit,  was  error.*'' 

§  179  (177).  Same— Plaintiff  generally  has  the  burden 
— Exceptions. — ^It  is  axiomatic  to  say  that  in  the  majority 
of  cases  the  plaintiff  has  the  burden  of  the  proof..  Of 
course  the  pleadings  are  the  guide  in  the  first  instance ;  and 
pleadings  are  so  framed  that  in  most  cases  the  plaintiff  is 
the  actor  who  must  take  the  initiative  and  the  one  on  whom 
the  burden  of  proof  rests.  Ordinarily,  in  the  absence  of 
anj^  evidence  on  either  side,  the  plaintiff's  action  would 
fail,  but  this  is  not  necessarily  true.  For  example,  in  an 
action  on  contract,  the  defendant  may  admit  the  due  exe- 
cution of  the  contract  but  set  up  an  independent  defense. 
In  such  cases  he  becomes  the  actor;  and  it  is  incumbent 
upon  him  to  establish  the  affirmative  defense  which  he  al- 
leges.*^    This  is  well  illustrated  in  actions  on  insurance 

70  N.  E.  501  (setoff  or  counterclaim).  Eep.    890,    and    note,    27    Pac.    4oi; 

See,   also,   McQueen  v.   People's   Nat.  fraud:  Dalrymple  v.  Hillenbrand,  62 

Bank,  111  N.  C.  509,  16  S.  B.  270;  N.  Y.  5,  20  Am.  Eep.  438;   Reeve  v. 

Davis-Colby  Ore  Boaster  Go.  v.  Eog-  Liverpool  Ins.  Co.,  39  Wis.  520 ;  Peld- 

ers,  191  Pa.  229,  43  Atl.  567.  man  v.   Gamble,   26  N.  J.   Eq.   494; 

3T  Bliley  v.  Wheeler,  5  Colo.  App.  Continental  Life  Ins.   Co.  v.  Eogers, 

287,  38  Pac.  603;  Henderson  v.  City  119    111.    474,   59    Am.    Eep.    810,    10 

of  Louisville,  8    Ky.    Law   Eep.  957,  N.    E.    242;    illegality:    Bennett    v. 

4  S.  W.  187.  Covington,   22    Fed.     816;     Jones   v. 

38  SXiah  as  accord  a7id  satisf action :  Ames,  135  Mass.  431;   uswy:  Cutler 

American    v.    Eimpert,    75    111.    228;  v.  Wright,  22  N.  Y.  472;   Hough  v. 

warranty;       Johnson       v.       Bovpman  Hamlin,  57  lovpa,  359,  10  N.  W.  680; 

(Johnston  y.  Johnston),  26  Neb.  745,  release,  hy  discharge  in  insolvency  or 

42   N.  W.   754;   Gile  v.   Sawtelle,   94  bankruptcy:   Blanchard  v.  Young,  11 

Me.  46,  46  Atl.  786;.  Tacoma  Coal  Co.  Cush.  (Mass.)  341;  Cooper  v.  Cooper, 

r.  Bradle;',  2  Wash.  600,  26  Am.  St.  9  N.  J.  Eq.  56;  payment:   Tootle  v. 
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policies  where  tlie  answer  admits  the  issuing  of  the  policy 
and  the  loss  and  damages  claimed,  but  alleges  a  breach  of 
conditions;  in  such  cases  the  plaintiff  is  entitled  to  a  ver- 
dict unless  the  defendant  satisfies  the  jury  that  the  condi- 
tions have  been  broken.  Nor  is  the  rule  changed  in  cases 
where  the  complaint  alleges  that  none  of  the  conditions  of 
the  policy  have  been  broken  and  where  the  answer  denies 
such  allegation,  since  that  is  an  allegation  which  it  is  not 
necessary  for  the  plaintiff  to  make  or  prove.^®  So  in  the 
proof  of  want  of  consideration  in  commercial  paper.  If, 
on  a  trial,  when  a  note  is  sued  for  by  the  promisee  against 
the  promisor,  the  plaintiff  produces  and  reads  his  note  for 
value  received,  and  the  signature  is  admitted  or  proved, 
he  has  ordinarily  no  occasion  to  go  further.  He  has  the 
burden  of  proof  to  show  a  consideration;  but  he  sustains 
that  burden  by  his  prima  facie  evidence,  which,  if  not  re- 
butted, stands  as  conclusive  evidence.  Shaw,  C.  J.,  said 
in  regard  to  a  note  of  the  class  referred  to:*"  "Whilst  the 
note  remains  as  a  contract  between  the  original  parties, 
that  is,  not  transferred  to  another  by  indorsement,  the  con- 
sideration may  be  inquired  into ;  and  therefore,  if  upon  all 

Maben,  21  Neb.  617,  33  N.  W.  264,  E.  233;   Jones  v.  U.  S.  Mutual  Ace. 

and  cases  cited  in  note  16  to  the  last  Assn.,   92  Iowa,  652,  61  N.  W.  485. 

section ;  settlement  of  the  matters  in  On  the  same  ground,  as  well  as  on  the 

controversy:    Baumier   v.   Antiau,    79  ground  of  the  .presumption  in  favor 

Mich.  509,  44  N.  W.  939;  alteration:  of  innocence,  if  the    company  claims 

Wing  V.  Stewart,  68  Iowa,  13,  25  N.  that  the  plaintiff  has  burned  his  prop- 

W.    905;    or    rescission    of    contract:  erty,  it  must   assume  the  burden   of 

Webber  v.   Dunn,   71   Me.   331.     See,  proof  on  that  subject:  Murray  v.  New 

also,  the  recent  cases  of  Henderson  v.  York   Ins.    Co.,   85   N.   Y.    236.     See 

Emerson  Co.   (Ark.),  151  S.  W.  251;  note   on  "Burden   of  Proof   of   Aeci- 

Hill  V.  Harris,  11   Ga.  App.  358,  75  dental  Death  Under  Accident   Insur- 

S.    E.    518;     Sharp    v.    State     (Ind.  ance   Policy,"   to   Preferred   Accident 

App.),   99   N.   E.    1072.  Ins.  Co.  v.  Fielding,  9  Ann.  Cas.  919;, 

39  Murray    v.    N.    Y.    Ins.    Co.,   85  note   on   "Burden  of  Proof   of   Gooct 

N.   Y.    236 ;    Jones   v.   Brooklyn   Ins.  Health  of  Insured  at  Time  of  Delivery 

Co.,  61  N.  Y.  79;  Van  Valkenburg  v.  of  Lifp  Insurance  Policy,"  to  Lee  v. 

American  Ins.  Co.,  70  N.  Y.  605 ;  Su-  Prudential  Life  Ins.  Co.,  17  Ann.  Cas. 

preme    Tent    Knights    etc.    v.    Stens-  238. 

land,'  206  111.   124,   99  Am.   St.   Bep.  40  Burnham     v.     Allen,     1     Gray 

137,  68  N.  E.  1098;  National  Benev.  (Mass.),  496. 
Assn.  V.  Grauman,  107  Ind.  288,  7  N. 


§  179  (177)         THE  LAW  OF  EVIDENGE  IN  CIVIL  CASES.  20 

the  evidence  in  the  case,  whether  offered  by  the  plaintiff 
or  the  defendant,  it  appears  that  there  was  no  considera- 
tion, or  that  the  consideration  has  failed,  by  evidence  suf- 
ficient to  rebut  the  prima  facie  evidence  arising  from  the 
signature  and  production  of  the  note,  it  will  constitute  a 
good  defense ;  and  as  the  burden  is  on  the  plaintiff  to  prove 
a  good  consideration,  if  the  whole  evidence,  offered  on  both 
sides,  leaves  it  in  doubt  whether  there  was  good  considera- 
tion or  not,  the  plaintiff  fails  of  making  out  his  case,  and 
the  defendant  will  be  entitled  to  a  verdict."  In  general, 
the  proof  of  want  of  consideration  should  come  first  from 
the  defendant  after  the  plaintiff  has  proved  the  note,  not 
because  the  burden  of  proof  has  shifted  from  plaintiff  to 
defendant,  but  for  the  more  simply  expressed  reason  that 
the  plaintiff  has  offered  prima  facie  proof,  sufiicient  to  sus- 
tain his  case  unless  rebutted  and  controlled  by  counter- 
proof.*^  In  the  instances  above  cited,  it  appeared  from  the 
state  of  the  pleadings  that  the  burden  of  proof  rested,  not 
with  the  plaintiff,  but  with  the  defendant.  When  the  form 
of  the  pleadings  is  such  that  at  the  beginning  the  burden 
is  cast  upon  the  plaintiff  and  he  establishes  his  prima  facie 
case,  the  burden  of  answering  such  case  must  then  be  met 
by  the  defendant  or  the  plaintiff  prevails.  In  many  states 
there  are  express  provisions  making  facts  prima  facie  evi- 
dence and  regulating  the  burden  of  evidence  and  proof  with 
regard  thereto.  It  must  be  borne  in  mind,  however,  that 
where  such  facts  are  so  declared  to  be  prima  facie  evidence 
the  burden  of  proof  is  not  changed.  It  determines  the  ver- 
dict or  finding  if  no  other  evidence  is  introduced.  But  the 
moment  that  opposing  evidence  is  received  the  case  is  to  be 
determined  upon  all  the  evidence — the  prima  facie  evidence 
and  all  the  other  evidence — and  the  question  is  whether 
the  weight  preponderates  in  favor  of  the  party  having  the 
burden  of  proof.*^    If  the  party  in  whose  favor  prima 

41  Delano     v.     Bartlett,     6     Gush.  155;   Craig  v.  Proetor,  6  B.  I.  547, 

(Mass.)    364;   Pratt  v.  Langdon,   97  See  note  to   Ginn  v.  Dolan,  135   Am, 

Mass.   97,  93  Am.  I>eo.   61;   Cook  t.  St.  Eep.  764,  18  Ann.  Gas.  205. 

Noble.  4  Ind.  221;   Topper  v.  Snow,  42  Commonwealth    v.    Williams,    6 

20  111.  434;  Emery  v.  Estes,  31  Me.  Gray  (Mass.),  1;  Wyman  v.  Whicher, 
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facie  evidence  is  introduced  has  tlie  burden  of  proof,  the 
other  party  is  not  bound  to  introduce  evidence  which  out- 
weighs the  prima  fade  evidence ;  but  if  he  introduces  any- 
thing in  opposition,  the  question  is  whether  the  evidence 
in  favor  of  the  party  having  the  burden  of  proof,  includ- 
ing that  which  was  at  first  prima  facie  evidence,  outweighs 
that  upon  the  other  side.*^ 

§  180  (178).  How  affected  by  form  of  issue— Whether 
affirmative  or  negative. — Very  many  of  the  maxims  in- 
voked in  the  early  days  of  the  laws  of  evidence  have  to  be 
treated  now  with  care  in  their  adoption.  A  statement  of 
a  guiding  principle  a  thousand  years  ago  may  not  be  used 
to-day  simply  because  it  is  a  maxim,  and  in  a  foreign 
tongue,  without  inquiry  as  to  what  exceptions  have  been 
made  to  the  principle  which  it  may  illustrate.  The  early 
text-writers  declared  the  burden  of  proof  to  be  on  the  party 
who  asserts  ^q  affirmative  of  the  issue  or  question  in  dis- 
pute. "Ei  incumbit  prohaiio  qui  dicit,  non  qui  negat."** 
But  it  will  be  seen  that  the  exceptions  to  this  proposi- 
tion are  numerous;  and  later  writers  have  questioned  the 
accuracy  of  the  rule.  They  have  urged  that  the  burden  of 
proof  does  not  depend  upon  the  form  of  the  proposition, 
but  that  the  burden  of  proving  any  given  claim  or  defense 
rests  upon  the  one  who  asserts  it.'*^  "Whoever  desires 
any  court  to  give  judgment  as  to  any  legal  right  or  liabil- 
ity dependent  on  the  existence  or  nonexistence  of  facts 
which  he  asserts  or  denies  to  exist,  must  prove  that  those 
facts  do  or  do  not  exist."*®  But  perhaps  the  controversy 
•is  of  little  importance,  since  it  is  conceded  by  those  who 
assert  the  ancient  rule  that  it  has  exceptions,  and  that  the 
burden  is  upon  him  who  asserts  the  affirmative  in  sub- 

179   Mass.  276,  60  N.  E.  612;    Mor-  45  Steph.  Ev.,  art.  93;  Whart.  Ev., 

riaon  V.   Eiohardson,   194  Mass.   370,  §§353-357;  Prince  v.  Kennedy,  3  Gal. 

80  N.  E.  468.  App.   404,   85   Pac.   859;   Burford  v. 

«  Inhabitants      of      Cohasset      ▼.  Fergus,    165   Pa.    310,    30    A.tl.    844; 

Moors,  204  Mass.  173,  90  N.  E.  978.  Shattuek  v.  Rogers,  64  Kan.  266,  38 

*4  Best,  Ev.,  10th  ed.,  §  269 ;  Piper  Pae.  280. 

V.  Matkins,  8  Kan.  App.  215,  55  Pae.  *6  Steph.  Ev.,  art.  93. 
487. 
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stance,  rather  tlian  in  mere  form.*'^  It  is  reasonable  that 
the  one  who  asserts  a  fact  necessary  to  the  claim  or  de- 
fense should  prove  such  fact;  and  in  the  great  majority 
of  cases  it  will  be  found  that  the  fact  to  be  proved  is  a 
proposition  affirmative  in  form.  But  it  is  well  settled  that 
whoever  asserts  a  claim  or  a  defense  which  depends  upon 
a  negative  must,  as  in  other  cases,  establish  the  truth  of 
the  allegation  by  a  preponderance  of  evidence.  Thus  the 
burden  is  upon  the  one  asserting  the  negative  where  the 
allegation  is  that  another  did  not  build  according  to  cer- 
tain specifications,**  that  proper  care  had  not  been  used,*® 
that  certain  work  had  not  been  done  in  a  workmanlike  man- 
ner,^'' that  there  were  no  liens  outstanding  against  a  build- 
ing,^^  that  a  note  was  ivithout  consideration,^"^  that  a  note 
had  not  been  taken  in  payment  for  an  antecedent  debt,^^ 
that  a  pretended  deed  was  never  executed,''*  that  defend- 
ants were  not  legally  elected  directors,^^  that  an  insured 
person  was  not  in  good  health  as  represented  in  his  applica- 
tion,''^ that  a  tenant  had  not  made  repairs  according  to  the 
covenants  of  the  lease,^''^  that  a  person  was  not  a  legal 
voter,^^  that  goods  were  not  according  to  warranty ,^^  that 
property  was  taken  without  the  owner's  consent,^"  that  a 

«  Phil.   Ev.,   p.   493;    Greenl.   Bv.,  Am.  Rep.   256;    Gibson  v.  Tobey,  46 

§  74.     As  to  matters  in  defense  and  N.  Y.  637,  7  Am.  Rep.  397. 

rebuttal,     see    the     following     recent  B4  Kerr  v.  Freeman,  33  Miss.  2&2. 

cases :  Weigel  v.  Brown,  194  Fed.  652 ;  B5  Carmel  National  Gas  &  Imp.  Co. 

Carrier  Low  Co.  v.  Keys,  162  111.  App.  r.  Small,  150  Ind.  427,  47  N.  E.  11. 

311;  Baldwin  v.  Davidson  (Tex.  Civ.  50  N.  E.  476. 

App.),    143    S.    W.    716;    Hawthorne  bb  Geach  v.  Ingall,  14  Mees.  &  W. 

v.   Murray    (Del.  Super.),  84  Atl.  5.  95,    9    Jur.    691,    15    L.    J.    Ex.    37; 

48  Smith   T.   Davies,   7   Car.   &   P.  Ashby  v.  Bates,  15  Mees.  &  W.  589, 
307.  4  D.  &  L.  33,  15  L.  J.  Ex.  349. 

49  Heineman   v.   Heard,    62    N.   Y.  57  Doe   v.   Rowlands,   9   Car.   &   P. 
448.  734,  5  Jur.  177. 

50  Amos  V.  Hvighes,  1  Moody  &  Bob.  os  Beardstown  v.  Virginia,  76  111. 
464.  34. 

51  Turner  v.  Wiells,  64  N.  J.  L.  269,  B9  Dorr  v.  Fisher,  1  Gush.  (Mass.) 
45  Atl.  641.  27L 

B2  Towsey     v.     Shook,     3     Blackf.  eo  Little   v.   Thompson,   2   Me.    (2 

(Ind.)  267,  25  Am.  Dec.  108.  Greenl.)    228;   Bex  v.  Hazy,   2   Car. 

53  Smith  V.  Bettger,  68  Ind.  254,  34       &  P.  458. 
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solicitor  had  not  used  due  diligence,^^  that  an  insured  per- 
son had  not  used  due  care  to  avoid  aecident,^^  that  goods 
intrusted  to  a  common  carrier  had  not  been  delivered,'^^ 
and  that,  in  an  action  for  malicious  prosecution,  there  was 
not  probable  cause  in  the  former  suit.®*  In  actions  for 
penalties  given  by  statutes,  where  the  statutes  contain 
negative  matter,  there  must  be  prima  facie  proof  to  sup- 
port the  negative  allegations  of  the  complaint.®^  Cases 
illustrating  the  same  principle  might  be  multiplied  almost 
indefinitely.  In  some  of  the  cases  cited  the  allegation,  neg- 
ative in  form,  was  made  by  the  plaintiff,  in  others  by  way 
of  defense ;  they  all  illustrate  the  rule  that  where .  a  claim 
or  defense  rests  upon  a  negative  allegation,  the  one  assert- 
ing such  claim  or  defense  is  not  relieved  of  the  omis  pro- 
bandi  by  reason  of  the  form  of  the  allegation  or  the  incon- 
venience of  proving  a  negative.®*     But  in  such  cases  a 


61  Shileock  v.  Passman,  7  Car.  & 
P.  289. 

62  Freeman  v.  Travelers'  Ins.  Co., 
144  Mass.  572,  12  N.  E.  372.  See, 
also,  Bedman  v.  Aetna  Ins.  Co.,  49 
Wis.  431,  4  N.  W.  591;  Grangers' 
Life  Ins.  Co.  v.  Brown,  57  Miss.  308, 
34  Am.  Rep.  446;  Germain  v.  Brook- 
lyn Life  Ins.  Co.,  30  Hun  (N.  Y.), 
535. 

63  Roberts  v.  Chittenden,  88  N.  Y. 
33. 

S4  Good  V.  French,  115  Mass.  201. 

65  Commonwealth  v.  Maxwell,  2 
Pick.    (Mass.)    139. 

66  Bufford  V.  Raney,  122  Ala.  565, 
26  South.  120;  Weil  v.  Fineran,  78 
Ark.  87,  93  S.  W.  568;  St.  Louis 
etc.  R.  Co.  V.  Berger,  64  Ark.  613, 
39  L.  R.  A.  784,  44  S.  W.  809;  Holmes 
V.  Warren,  145  Cal.  457,  78  Pac.  954; 
Douglass  V.  Willard,  129  Cal.  38,  61 
Pac.  572;  Jordan  v.  Patterson,  67 
Conn.  473,  35  Atl.  521;  Davis  v.  Cen- 
tral R.  Co.,  60  Ga.  329;  Kiesel  v. 
Bybee,  14  Idaho,  670,  95  Pac.  20; 
Ames  V.  Snider,  69  111.  376;  Cleve- 


land etc.  R.  Co.  V.  Moore,  170  Ind. 
328,  82  N.  E.  52,  84  N.  E.  540;  Mans- 
field V.  Mallory,  140  Iowa,  206,  118 
N.  W.  290;  Lucas  v.  Hunt,  91  Ky. 
279,  15  S.  W.  781,  12  Ky.  Law  Rep. 
871;  Delachaise  v.  Maginnis,  44  La. 
Ann.  1043,  11  South.  715;  Morgan 
vr.  Mitchell,  3  Mart.,  N.  S.  (La.), 
576;  Baird  v.  Brown,  28  La.  Ann 
842;  Pennell  v.  Cummings,  75  Me 
163;  Phipps  v.  Mahon,  141  Mass. 
471,  5  N.  E.  835;  Swinhart  v.  R, 
Co.,  207  Mo.  423,  105  S.  W.  1043 
Wolf  V.  United  Ry.  Co.,  155  Mo.  App. 
125,  133  S.  W.  1172;  Dowell  v 
Guthrie,  116  Mo.  646,  22  S.  W.  893; 
Swain  v.  McMillan,  30  Mont.  433,  76 
Pac.  943;  Eastman  v.  Gould,,  63  N. 
H.  89;  Atlantic  Trust  Co.  v.  Crystal 
Water  Co.,  72  N.  Y.  App.  Div.  539, 
76  N.  Y.  Supp.  647;  Schlesinger  v. 
Hexter,  34  N.  Y.  Super.  Ct.  (2  Jones 
&  S.)  499;  Pusey  v.  Wright,  31  Pa, 
387;  King  v.  Colvin,  11  R.  I.  582 
Western  Union  Tel.  Co.  v.  Sloss 
45  Tex.  Civ.  App."  153,  100  S.  W 
354;  Western  Union  Tel.  Co.  v.  Jack 
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smaller  amount  of  proof  than  is  usually  required  may  avail. 
Such  evidence  as  renders  the  existence  of  the  negative 
probable  may  change  the  burden  to  the  other  party.®^    It 


son,  19  Tex.  Civ.  App.  273,  46  S.  W. 
279;  Thayer  v.  Viles,  23  Vt.  494; 
Barter  v.  Smith,  2  Can.  Exeh.  455. 
The  case  of  Pollak  v.  Winter,  166 
Ala.  255,  139  Am.  St.  Bep.  38,  51 
South.  998,  52  South.  829,  53  South. 
339,  calls  for  the  attention  its  triple 
citation  suggests.  The  court  in  that 
case  decided  that  as  a  general  rule  the 
burden  of  proving  a  negative  averment 
is  not  upon  the  plaintiff,  but  this  rule 
does  .not  spem  to  prevail  in  actions 
upon  an  open  account,  as  distin- 
guished from  a  stated  or  uncontro- 
verted  one ;  and  -when  suit  is  brought 
upon  an  open  account,  the  plaintiff 
does  not  overcome  the  burden  by 
merely  showing  the  rendition  of  ser- 
vice and  the  value  of  same,  but 
iuust  offer  some  proof  that  it  was 
not  paid  for  when  rendered  or  when 
due.  It  subsequ&tly  came  up  for 
rehearing  and  was  affirmed,  one  jus- 
tice dissenting,  and  in  53  South. 
339,  that  justice  (Evans),  discloses 
himself  in  the  valuable  dissenting 
opinion  with  which  we  are  con- 
strained to  agree.  The  opinion  is,  a. 
valuable  one,  and  we  make  the  fol- 
lowing excerpts  from  it:  "To  say 
that  in  the  case  of  the  open  account 
the  burden  of  proof  was  upon  the 
plaintiff  to  show  that  the  debt  was  not 
paid  at  or  before  maturity,  but  that 
in  the  case  of  the  note  and  the  stated 
account  the  rule  is  otherwise,  is  to 
make  a  distinction  where  there  is 
no  difference I  shall  now  un- 
dertake to  show  and  make  clear  what 
is  necessary  to  be  proved  in  order 
to  make  out  a;  prima  facie  ease  of 
the  breach  of  the  contract  sued 
upon,  in  a  suit  in  assumpsit,  whether 
the  suit  is'  upon  an  open  account,  a 


stated  account,  or  a  promissory  note. 
When  a  debt  is  once  shown  to  have 
existed,,  there  is  no  presumption  of 
law  or  fact  that  it  was  paid  at  or 
before  maturity.  Hence,  when  the 
plaintiff  makes  proof  that  the  debt 
sued  upon  once  existed,  and  of  the 
fact  that  the  day  of  payment  has 
passed,  the  breach  is  presumed  from 
the  facts  proven.  Possibly  it  would 
be  more  accurate  to  say  that,  when 
the  debt . has  been  proven  to  have 
once  existed,  it  is  presumed  to  con- 
tinue until  its  payment  or  discharge 
in  some  way  is  shown.  The  burden 
of  pleading  and  proving  this  is 
upon  the  defendant."  (Citing  Jones 
on  Ev.,  2d  ed.,  §§  65,  67.)  As  to  the 
burden  of  proof  on  the  issue  of  pay- 
ment, the  law  is  correctly  stated  in  22 
American  and  English  Encyclopedia 
of  Law,  second  edition,  page  587,  as 
follows;  "The  general  rule  is  well 
settled  that  payment  is  an  affirma' 
tive  defense,  and  will  not  in  the  first 
instance  be  presumed;  but,  after  the 
antecedent  existence  of  the  debt  has 
been  proved  by  the  creditors,  the 
burden  of  proving  its  discharge  by 
payment  is  upon  the  debtor  or  per- 
son alleging  the  payment";  citing 
eighteen  eases  from  the  Alabama  Re- 
ports, as  well  as  cases  from  the 
United  States  supreme  court,  and 
numerous  cases  from  the  reports  of 
thirty-two  other  states. 

87  Kelley  v.  Owens  (Cal.),  30  Pac. 
596,  3  Cal.  Unrep.  507;  Dobbs  v. 
Justices  Murray  County  Inferior  Ct., 
17  Ga.  624;  Vigus  v.  O'Bannon,  118 
111.  334,  8  N.  B.  778;  Beardstown 
V.  Virginia,  76  111.  34;  Compton  v. 
Benham,  44  Ind.  App.  51,  85  N.  E. 
365;   Bastrop  Stats  Bank  t.  Levy, 
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will  be  observed  tbat  we  have  referred  to  claims  or  defenses 
which  rest  or  depend  upon  a  negative.  But  it  sometimes 
happens  that  the  negative  is  used  and  is  not  an  indispensa- 
ble part  of  the  proof.  In  actions  of  debt,  if  the  plaintiff 
proves  the  existence  of  the  debt  sued  upon,  the  burden  of 
establishing  its  payment  is  on  the  defendant,  although,  in 
his  complaint,  it  was  necessary  for  the  plaintiff  to  allege 
nonpayment.*^  Each  party  must  allege  every  fact  which 
he  is  required  to  prove,  and  will  be  precluded  from  proving 
any  fact  not  alleged  and  he  must  allege  nothing  affirma- 
tively which  he  is  not  required  to  prove.  Negative  allega- 
tions, however,  are  frequently  necessary,  though  they  are. 
not  to  be  proved.**  It  has  been  held,  as  it  was  always  held 
at  common  law,  that  in  a  complaint  upon  a  promissory 
note,  or  other  obligation  to  pay  money,  there  must  be  an 
averment  that  the  money  had  not  been  paid.  This  is  neces- 
sary to  make  the  complaint  perfect  upon  its  face.  But  it 
is  a  non  sequitur  to  say  that,  because  such  negative  aver- 
ment is  necessary  in  thfe  complaint,  therefore  it  is  neces- 
sary for  the  plaintiff  to  prove  it.  The  question  is  not  one 
of  pleading,  but  of  evidence ;  not  what  must  be  alleged,  but 
where  the  burden  of  proof  lies.  In  an  action  against  a 
railroad  company  for  killing  an  animal  on  its  track, 
brought  under  a  statute  which  required  the  company  to 
fence  its  road  where  it  runs  through  inclosed  lands,  except 
where  the  company  has  a  contract  with  the  proprietor  of 
the  lands  that  he  shall  fence  the  road,  the  burden  of  prov- 
ing the  averment  that  there  was  no  contract  on  the  part  of 
the  plaintiff  to  fence  the  track  is  not  upon  the  plaintiff,  but 
the  defendant  must  disprove  it.     The  burden  of  proof  is 

106   La.   586,   31   South.   164;   Dela-  Coal  etc.  Co.,  18  Fed.  273,  5  MoCrary, 

chaise    v.    Maginnis,    44    La.    Ann.  563;  Greenl.  Ev.,  §  78.    For  other  il- 

1043,   11   South.   715;    Commonwealth  lustrations    as    to    burden    of    proof 

V.  Locke,   114  Mass.   288;    State  v.  where  the  allegations  are  negative  in 

Hirsch,  45  Mo.  429;  Thayer  v.  Viles,  form,  see  1  Greenl.  Ev.,  §§  80,  81. 

23  Vt.  494;   Colorado  Coal  etc.   Co.  68  Melons  v.  Euffino,  129  Gal.  514, 

V.  United  Stetes,  123  U.  S.  307,  317,  ,79  Am.  St.  Eep.  127,  62  Pac.  93. 

31  L.  Ed.  182,  8  Sup.  Ct.  Eep.  131;  69  Green  v.  Palmer,   15  Cal.  411, 

United  States   v.    Southern   Colorado  76  Am.  Dec.  492. 
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upon  the  party  averring  a  negative  when  the  means  of  prov- 
ing the  fact  are  equally  within  the  control  of  each  party; 
but  when  the  opposite  party  must,  from  the  nature  of  the 
case,  be  in  possession  ,of  full  and  plenary  proof  to  disprove 
the  negative  averment,  then  he  must  adduce  it,  or  it  will  be 
presumed  that  the  fact  does  not  exist.^" 

§  181  (179).  Burden  a^  to  particular  facts  lying  pecu- 
liarly within  knowledge  of  a  party. — ^It  is  a  general  rule  of 
evidence  that  vrhere  the  subject  matter  of  a  negative  aver- 
inent  lies  peculiarly  within  the  knowledge  of  the  other 
party,  the  a,verment  is  taken  as  true  unless  disproved  by 
that  party.^^  As  we  have  just  demonstrated,  when  a  neg- 
ative is  averred  in  pleading,  or  a  plaintiff's  case  depends 
upon  the  establishment,  of  a  negative,  and  the  means  of 
proving  the  fact  are  equally  within  the  control  of  each 
party,  then  the  burden  of  proof  is  upon  the  party  averring 
the  negative;  but  when  the  opposite  party  must,  from  the 
nature  of  the  case,  himself  be;  in  possession  of  full  and 
plenary  proof  to  disprove  the  negative  averment,  and  the 
other  party  is  not  in  possession  of  such  proof,  then  it  is 
manifestly  just  and  reasonable  that  the  party  which  is  in 
possession  of  the  proof  should  be  required  to  adduce  it;  or, 
upon  his  failure  to  do  so,  it  must  be  presumed  it  does  not 
exist,  which  of  itself  establishes  a  negative.''^  On  princi- 
ples already  discussed,  the  burden  of  proof  as  to  any  par- 
ticular fact  rests  upon  the  party  asserting  such  fact.'^ 
Many  general  rules  have  been  announced  on  the  subject  of 
the  burden  of  proof,  intending  to  show  on  whom  it  lies.  It 
is  often  announced  that  the  burden  is  on  the  plaintiff,  and, 
again,  that  it  is  on  the  party  having  the  affirmative  allega- 

70  Great  Western  R.  Co.  v.  Bacon,  191  U.  S.  84,  48  L.  Ed.  106,  24  Sup. 

30   111.   347,   83   Am.   Dec.   199.  Ct.  Rep.  33;  The  King  v.  Turner,  5 

fi  Greenl.  Ev.,  §  79.     See  Chicago  Maule  &  S.  206,   105   Eng.  Reprint, 

T.  Dunham  Towing  etc.  Co.,  161  111.  1026. 

App.  307.  73  Smith   ▼.   Roach,  59   Mo.   App. 

72  Great  Western  R.  Co.  v.  Bacon,  115;    Green    v.    Maloney,.  7    Houst. 

.10  111;  347,  83  Am,  Dec.  199 ;  ITnited  (Del.)  22,  30  Atl.  672. 
States   v.  Denver   &   B.   G.  it.   Co., 
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tioh.  But  an  examination  of  the  precedents  will  show  that 
the  burden  is  often  on  the  defendant;  and  sometimes  on 
one  who  has  a  negative  assertion  to  prove.  It  may  be 
truly  said  that  the  burden  is  on  one  to  whose  case  the  fact 
to  be  proved  is  essential,  but  that  serves  no  purpose  as  a 
general  rule,  for  it  merely  presents  another  question.  It 
seems  clear  that  there  can  be  no  general  rule  for  all  cases. 
In  the  courts  it  must  always  remain  a  question  of  policy 
and  fairness  based  on  experience  in  different  situations. 
The  solution  of  the  question  in  each  case  must  depend  on 
its  own  pleadings  and  facts.  Cases  occur  where,  on  the 
pleadings,  no  evidence  being  offered  on  either  side,  the 
plaintiff  is  entitled  to  judgment.  Such  is  the  case  where 
the  plea  admits  the  material  averments  of  the  complaint, 
such  as  are  essential  to  the  cause  of  action,  but  accompa- 
nies the  admission  with  a  statement  of  affirmative  matter 
by  way  of  defense.  In  such  case  the  burden  of  proving 
the  new  matter  set  up  as  a  defense  is,  of  course,  upon  the 
defendant.  Proof  of  it  is  essential  to  his  defense,  and, 
neither  side  offering  evidence,  judgment  on  the  pleadings 
should  be  entered  for  the  plaintiff.''*  The  burden  of  proof 
may  during  the  course  of  the  trial  be  shifted  from  one  side 
to  the  other;  and  where  the  fact  is  one  peculiarly  within 
the  knowledge  of  one  of  the  parties  slight  evidence  may 
suffice  for  that  purpose.  Where  the  facts  lie  solely  within 
the  knowledge  of  one  party,  there  is  an  important  consid- 
eration in  determining  the  amount  of  evidence  necessary 
to  be  produced  by  the  other  party. '^^  "The  burden  of 
proof  as  to  any  particular  fact  lies  on  that  person  who 
wishes  the  court  to  believe  in  its  existence,  unless  it  is  pro- 
vided by  any  law  that  the  burden  of  proving  that  fact  shall 
lie  on  any  particular  person;  but  the  burden  may,  in  the 
course  of  a  case,  be  shifted  from  one  side  to  the  other ;  and 

T4  J.  M.  Robinson,  Norton  &  Co.  App.   317;   Nunez   v.  Eayhi,  52   La. 

V.    Tuscaloosa   Mills,    183   Fed.    966,  Ann.    1719,    28    South.    349;    United 

106  C.  C.  A.  306;  Cook  v.  Guirkin,  States  v.  Denver  &  E.  G.  E.  E.  Co., 

119  N.  C.  13,  25  S.  E.  715.  191  U.  S.  84,  48  L.  Ed.  106,  24  Sup. 

T5  Eobinson    v.    Eobinson,    51   111.  Ct.  Eep.  33. 
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in  considering  the  amount  of  evidence  necessary  to  shift 
the  burden  of  proof,  the  court  has  regard  to  the  opportu- 
nities of  knowledge  with  respect  to  the  fact  to  be  proved 
which  may  be  possessed  by  the  parties  respectively."''® 
This  is  often  illustrated  in  prosecutions  for  selling  liquor 
or  doing  other  acts  without  the  license  required  by  law. 
By  a  few  authorities  the  rule  is  prescribed  that  in  such 
cases  the  prosecution  must  offer  some  slight  proof  of  the 
fact  that  no  license  has  been  granted,  for  example,  by  pro- 
ducing the  book  in  which  licenses  are  recorded ;  and  if  the 
book  fails  to  show  that  a  license  has  been  granted,  the  bur- 
den is  shifted  upon  the  defendant  to  prove  the  fact  claimed 
by  him;''''  but  the  greater  number  of  authorities  hold  that 
where  a  license  would  be  a  complete  defense,  the  burden  is 
upon  the  defendant  to  prove  the  fact  so  clearly  within  his 
own  knowledge.''^    It  has  been  held  that  the  plaintiff  pro- 


T6  Steph.  Ev.,  art.  96;  Freeman  v. 
Blount,  172  Ala.  655,  55  South.  293; 
Flower  v.  State,  39  Ark.  209;  Dirks 
V.  California  Safe  Deposit  etc.  Co., 
136  Cal.  84,  68  Pae.  487;  People 
V.  Boo  Doo  Hong,  122' Cal.  606,  55 
Pae.  402;  Williams  v.  People,  121 
HI.  84,  11  N.  E.  881;  Great  Western 
E.  Co.  V.  Bacon,  30  ni.  347,  83  Am. 
Dec.  199;  Chicago  etc.  R.  Co.  v. 
Vester,  47  Ind.  App.  141,  93  N.  E. 
1039;  Citizens'  Bank  v.  Jeansonne, 
120  La,  393,  399,  45  South.  367; 
Thayer  ▼.  Connor,  5  Allen  (Mass.), 
25;  Israel  v.  Northwestern  Nat.  Life 
Ins.  Co.,  Ill  Minn.  404,  127  N.  W. 
187;  People  v.  Nyce,  34  Hun  (N. 
Y.),  298;  State  v.  Arnold,  35  N.  C. 
184;  Van  Arsdale  v.  Young,  21  Okl. 
151,  95  Pae.  778;  Brooks  v.  Garner, 
20  Okl.  236,  94  Pae.  694,  97  Pae. 
995;  Jollifee  v.  Northern  Pae.  E.  Co., 
52  Wash.  433,  100  Pae.  977;  United 
States  V.  Southern  Colorado  Coal  etc. 
Co.,  18  Fed.  273,  5  McCrary,  568; 
Eex  V.  Smith,  3  Burr.  1475,  97  Eng. 
Eeprint,  934. 

77  State  V.  Nye,  32  Kan.  201,  204, 


4  Pae.  134,  136;  State  v.  Kuhuke,  26 
Kan.  405;  Commonwealth  v.  Thur- 
low,  24  Pick.  (Mass.)  374;  State  v. 
Eicheson,  45  Mo.  575;  Hepler  v. 
State,  58  Wis.  46,  16  N.  W.  42; 
Mehan  v.  State,  7  Wis.  670;  Eeg.  v. 
McNichol,  11  0.  E.  (Can.)  659;  Ex 
parte  Parks,  3  All.   (Can.)   237. 

78  Williams  v.  State,  35  Ark.  530; 
State  V.  Foster,  23  N.  H.  348,  55  Am. 
Deo.  191;  State  v.  Bach,  36  Minn. 
234,  30  N.  W.  764;  State  v.  Crowell, 
25  Me.  171;  State  v.  Emery,  98  N.  C. 
668,  3  S.  E.  636;  Jackson  v.  Cam- 
den, 48  N.  J.  L.  89,  2  Atl.  668 ;  Com- 
monwealth V.  Eafferty,  133  Mass. 
574;  Commonwealth  v.  Tuttle,  12 
Cush.  (Mass.)  502;  Sharp  v.  State, 
17  Ga.  290;  Thomas  v.  State,  37  Miss. 
353;  Noecker  v.  People,  91  111.  468; 
Haskill  V.  Commohwealth,  3  B.  Mon. 
(Ky.)  342;  Smith  v.  Adrian,  1  Mich. 
495;  United  States  v.  Nelson,  29  Fed. 
202.  In  Massachusetts,  by  statute 
the  burden  of  proving  the  license  is 
on  the  defendant:  Commonwealth  v. 
Curran,   119   Mass.   20fi. 
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ponent  of  a  deed  is  not  required  to  show  that  the  defend- 
ant grantor  was  single  or,  if  married,  that  the  deed  was  not 
a  deed  of  the  homestead.'^*  In  an  action  of  trover  brought 
by  the  United  States  against  a  railroad  company  for  the 
value  of  timber  taken  from  the  public  domain,  in  which  the 
defense  was  not  guilty,  and  an  agreed  statement  o'f  facts 
that  the  defendant  was  the  successor  to  a  company  which 
under  certain  acts  of  Congress  had  the  right  to  take  the 
timber  for  certain  purposes  and  no  testimony  was  offered 
by  either  party  tending  to  show  whether  the  timber  cut 
from  the  lands  and  received  by  the  defendant  was  required 
for  the  statutory  purposes,  Mr.  Justice  Brown  said:  "It  is 
insisted  that  there  is  a  presumption  that  the  agent,  having 
authority  to  cut,  acted  within  the  scope  of  his  authority, 
and  that  this  would  of  itself  throw  upon  the  plaintiffs  the 
burden  of  showing  that  it  had  not.  Although  a  presump- 
tion of  this  kind  may  attach  to  the  acts  of  public  officers, 
we  know  of  no  case  holding  that  a  party  sued  for  a  con- 
version by  his  agent  may  shield  himself  under  a  presump- 
tion that  the  agent  acted  within  the  scope  of  his  authority. 
If  the  burden  of  proof  would  rest  upon  the  defendant  to 
show  the  cutting  of  timber  for  a  proper  purpose,  evidently 
it  could  not  shift  that  burden  upon  the  plaintiffs  by  em- 
ploying an  agent  to  do  the  work.  Upon  principle  as  well 
as  upon  authority,  a  party  who  has  been  shown  to  be  prima 
facie  guilty  of  a  trespass,  and  relies  upon  a  license,  must 
exhibit  his  license,  and  prove  that  his  acts  were  justified 
by  it.  The  practical  injustice  of  a  different  rule  is  mani- 
fest. It  would  require  the  plaintiffs  not  only  to  establish 
a  negative,  that  is,  that  the  timber  was  not  cut  for  the  pur- 
pose of  construction  and  repair,  but  to  establish  it  by  tes- 
timony peculiarly  within  the  knowledge  of  the  defendant. 
As  the  cutting  in  this  case  was  done  by  agents  and  servants, 
of  the  defendant,  it  would  impose  upon  the  plaintiffs  a. 
difficult,  if  not  an  impossible,  task,  to  require  them  to  show 
that  the  timber  was  not  cut  for  the  construction  or  repair 
of  the  railway,  though  evidence  that  it  was  so  cut  could 

79  Nicodemus  t.  Toung,  90  Iowa,  423,  57  N.  W.  906. 
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be  readily  produced  by  the  defendant."^"  In  a  very  recent 
case,^i  the  plaintiff  alleged  money  paid  to  the  defendant 
for  goods  which  the  defendant  was  to  manufacture  and 
deliver  to  the  plaintiff,  and  that  the  defendant  failed  to 
deliver  them  and  refused  to  return  the  money.  The  plea 
admitted  these  facts,  coupled  with  the  affirmative  de- 
fense that  the  goods  were  manufactured,  set  aside  for  the 
plaintiff,  notice  of  the  fact  given  plaintiff,  and  that  subse- 
quently, without  defendant's  fault,  the  goods  were  de- 
stroyed by  tire.  The  court  said:  "On  this  issue  the  burden 
of  proof  was  on  the  defendant.  This  is  so  for  three  rea- 
sons: (a)  The  defendant  makes  the  affirmative  defensive 
allegation;  (b)  it  relates  to  a  matter  especially  within  the 
defendant's  knowledge,  the  proof  of  which  was  necessary 
and  essential  to  the  defendant's  defense;  and  (c)  the  plain- 
tiff had  made  proof  of  a  prima  facie  case,  which,  if  not 
admitted  by  the  pleadings,  was  undisputed  by  the  evidence, 
excepting,  of  course,  the  evidence  offered  in  support  of  the 
new  matter  pleaded.  "^^ 


80  United  States  v.  Denver  &  B. 
G.  R.  Co.,  191  TJ.  8.  84,  48  L.  Ed. 
106,  24  Sup.  Ct.  Rep.  33,  cited  in 
Ghost  V.  United  States,  168  Fed.  841, 
94  C.  C.  A.  253,  and  J.  M.  Robin- 
son, Norton  &  Co.  v.  Tuscaloosa 
Mills,  183  Fed.  966,  106  C.  C.  A.  306. 

81  Robinson,  Norton  &  Co.  v.  Tus- 
caloosa Mills,  183 '  Fed.  966,  106  C. 
C.  A.  306. 

82  The  court,  after  citing  United 
States  V.  Denver  &  E.  G.  R.  Co., 
supra,  said  that  the  real  issue  to  be 
tried  was  the  truth  of  the  defensive 
statements  in  the  plea.  The  facts 
pleaded,  if  they  existed,  were  clearly 
within  the  knowledge  of  the  defend- 
ant and  easily  susceptible  of  proof 
Vjy  it;  but  it  would  not  be  practica- 
ble, if  possible,  for  the  plaintiff  to 
prove  the  negative — that  the  goods 
wore  not  set  aside  in  performance  of 
the  colli  lact.     Proof  of  a  fact,  which. 


if  true,  rests  within  the  knowledge  of 
the  defendant,  and  which  it  might  be 
impossible  for  the  plaintiff  to  prove, 
"lay  upon  defendant":  Borthwiek  v. 
Carruthers,  1  Term  Rep.  648,  99  Eng. 
, Reprint,  1300;  Stewart  v.  Ashley,  34 
Mich.  183.  Putting  aside  the  sug- 
gestion that  the  plea  admits  the  nega- 
tive averment  of  the  complaint — that 
the  defendant  had  not  actusQly  deliv- 
ered to  the  plaintiff  the  goods  for 
which  the  cheek  was  given — it  seems 
that  under  the  circumstances  the  bur- 
den would  not  be  on  the  plaintiff  to 
prove  the  negative  averment.  When, 
with  admissions  made  by  the  defend- 
ant, evidence  offered  by  the  plaintiff 
makes  a  prima  facie  case,  the  plain- 
tiff may  rest,  and  the  burden  is  on 
the  defendant  to  prove  an  affirmative 
defense:  Lilienthal's  Tobacco  v. 
United  States,  97  U.  S.  237,  268,  24 
L.  Ed.  901. 
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§  182(180).  Actions  against  common  carriers — Of  goods. 

Perhaps  no  branch  of  the  law  of  bailments  has  received 
more  notice  from  judicial  inquiry  than  that  relating  to  the 
carriage  of  goods,  and  the  burden  of  proving  claim  for  in- 
jury or  loss  to  them  may  be  said  now  to  have  found  itself. 
The  law,  with  those  few  conflicting  opinions  with  which  we 
shall  deal,  may  be  considered  clearly  defined  with  refer- 
ence to  the  varied  questions  which  have  from  time  to  time 
arisen  as  to  the  burden  of  proof  in  actions  against  railroad 
companies,  express  companies  and  other  common  carriers 
for  the  loss  of  goods.  The  plaintiff  in  all  such  cases  has 
by  the  nature  of  his  claim  chargeid  himself  with  the  burden 
of  proving  that  the  defendant  is  a  common  carrier;®*  that 
the  goods  have  been  delivered  to  him,  and  the  terms  which 
called  the  contract  as  alleged  in  the  complaint  into  exist- 
ence.**    The  receipt  of  the  carrier  is  prima  facie  evidence 


83  Einggold  V.  Haven,  1  Cal.  108; 
Citizens'  Bank  v.  Nantucket  Steam 
Boat  Co.,  Fed.  Cas.  No.  2730,  2  Story, 
16. 

8*  Southern  Express  Co.  t.  Saks, 
160  Ala.  621,  49  South.  392;  Cape- 
hart  V.  Granite  Mills,  97  Ala.  353,  12 
South.  44;  Southwestern  K.  Co.  T. 
Webb,  48  Ala.  585;  Southern  Exp. 
Co.  V.  HiU,  81  Ark.  1,  98  S.  W.  371; 
Stout  V.  Coffin,  28  Cal.  65;  Southern 
E.  Co.  V.  Allison,  115  Ga.  635,  42  S. 
E.  15;  Fitzgerald  v.  Adams  Express 
Co.,  24  Ind.  447,  87  Am.  Dec.  341; 
St.  Louis  etc.  E.  Co.  v.  Keys,  6  Ind. 
Ter.  396,  98  S.  W.  138;  Bank  of  Ir- 
win V.  American  Express  Co.,  127 
Iowa,  1,  102  N.  W.  107;  Tarbox  v. 
Eastern  S.  B.  Co.,  50  Me.  339;  Shock- 
ley  V.  Pennsylvania  E.  Co.,  109  Md. 
123,  71  Atl.  437;  Whitake*  v.  Chi- 
cago etc.  E.  Co.,  115  Minn.  140,  131 
N.  W.  1061;  Gamble-Eobinson  Com. 
Co.  V.  Northern  Pac.  R.  Co.,  107  Minn. 
187,  119  N.  W.  1068;  Blackmer  & 
Post  Pipe  Co.  V.  Mobile  etc.  E.  Co.,  137 


Mo.  App.  133,  119  S.  W.  13 ;  Thajcter 
V.  Missouri  Pac.  E.  Co.,  123  Kto.  App. 
636,  100  S.  W.  1102;  Burrowes  v. 
Chicago  etc.  E.  Co.,  85  js^eb.  497,  34 
L.  E.  A.,  N.  S.,  220,  123  N.  W.'l028; 
Peele  v.  Atlantic  etc.  E.  Co.,  149  N. 
C.  390,  63  S.  E.  66;  Puller  v.  Penn- 
sylvania E.  Co.,  61  Misc.  Eep.  ,599, 
113  N.  Y.  Supp.  1001;  Autler  Co.  v. 
Eankin,  112  N.  Y.  Supp.  1085;  Great 
Western  Despatch  Line  v.  Glenny,  41 
Ohio  St,  166;  Parnham  v.  Camden  & 
A.  E.  Co.,  55  Pa.  53;  Hipp  v.  South- 
ern E.  Co.,  50  S.  C.  129,  27  S.  B. 
623;  .Missouri  etc.  By.  Co,  v.  Cumby 
Mercantile  etc.  Co.  (Tex.  Civ.  App.), 
122  S.  W.  568;  Galveston  etc.  E.  Co. 
y.  Piper  Co.,  52  Tex.  Civ.  App.  568, 
115  S.  W.  107;  Galveston  etc.  E.  Co. 
V.  Keesey,  50  Tex.  Civ.  App.  463,  110 
S.,  W.  ]70;  Manning  v.  Hoover,  Fed. 
Cas.  No.  9044,,  Abb.  Adm.  188;  The 
Willie  D.  Sandhoyel, ,  92  Fed.  -JSe; 
United  .States  ?.  Pacific  Express  Co., 
15  Fed.  867. 
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of  the  delivery.  ^^  Having  discharged  himself  of  all  the 
matters  for  prelimirfary  proof,  the  plaintiff  must  show  the 
default  of  the  carrier  by  some  proof  of  damage  or  of  loss 
or  of  nondelivery  of  the  goods,^'^  although  slight  evidence 
suffices."     The  allegation  of  the  nondelivery  of  the  goods 


85  Southern  Exp.  Co.  v.  Hill,  84 
Ark.  368,  105  S.  W.  877;  Smith  v. 
Austro-Ameriean  S.  S.  Co.,  125  La. 
763,  51  South.  841;  Lengsfield  v. 
Jones,  11  La.  Ann.  624;  Finklestein 
V.  Long  Island  E.  Co.,  126  N.  Y. 
Sup.  93;  Harnett  v.  Westcott,  56  N. 
Y.  Super.  Ct.  (24  Jones  &  S.)  213,  3 
N.  Y.  Supp.  7,  18  N.  Y.  St.  962; 
Stadhecker  v.  Combs,  9  Rich.  (S.  0.) 
193;  St.  Louis  I.  M.  &  S.  E.  Co.  v. 
Knight,  122  U.  S.  79,  30  L.  Ed;  1077, 
7  Sup.  Ct.  Rep.  1132 ;  The  California, 
2  Saw.  (U.  S.)  12,-  4  Fed.  Cas.  No. 
2314,  5  Am.  L.  T.  132;  Cunard  S.  S. 
Co.  T.  Kelley,  115  Fed.  678,  53  C.  C. 
A.  310. 

86  St.  LOuis  etc.  R.  Co.  v.  Mus- 
grove,  153  Ala.  274,  45  South.  229; 
Alabama  etc.  Ey.  Go.  v.  Thompson, 
134  Ala.  232,  32  South.  672;  South 
etc.  Alabama  R.  Co.  v.  Wilson,  78  Ala. 
587;  South  &  N.  R.  Ry.  Co.  v.  Wood, 
71  Ala.  215,  46  Am.  Rep.  309;  Savan- 
nah F.  &  W;  R.  Co.  V.  Harris,  26  >la. 
148,  73  Am.  St.  Rep.  551,  7  South. 
544;  Southern  Ey.  Co.  v.  Allison,  115 
Ga.  635,  42  S.  E.  15;  Chicago  Ey. 
Co.  v.  Northern  Line  Packet  Co.,  70 
111.  '217;  Woodbury  v.  Prink,  14  HI. 
279;  aeveland  C.  C.  &  St.  L.  E.  Co. 
V.  Heath,  22  Ind.  App.  47,  53  N.  E. 
198;  St.  Louis  etc.  E.  Co.  v.  Keys, 
6  Ind.  Ter.  396,  98  S.  W.  138;  Sil- 
verman V.  St.  Louis  I.  M.  &  S.  E. 
Co.,  51  La.  Ann.  1785,  26  South.  447 ; 
Sehneideau  v.  Pennington,  21  La. 
Ann.  299;  Baltimore  etc.  E.  Co.  v. 
Schumacher,  29  Md.  168,  96  Am.  Dec. 
510;  Dow  v.  Portland  Steam  P.  Co., 
84  Me.  490,  24  Atl.  945;  Tarbox  v. 
Eastern  Steam  Boat  Co.,  50  Me.  339; 


Morley  v.  Eastern  Express  Co.,  116 
Mass.  97;  Boehl  v.  Chicago  M.  &  St. 
P.  E.  Co.,  44  Minn.  191,  46  N.  W. 
333;  Glazier  v.  Old  Dominion  Steam- 
ship Co.,  53  Misc.  Rep.  290,  103  N.  Y. 
Supp.  112;  Hirseh  v.  Hudson  River 
Line,  26  Misc.  Rep.  (N.  Y.)  823,  57 
N.  Y.  Supp.  272;  Blackmer  &  Post 
Pipe  Co.  V.  Mobile  etc.  E.  Co.,  137 
Mo.  App.  479,  119  S.  W.  1;  Thaxter 
V.  Missouri  Pae.  E.  Co.,  123  Mo.  App. 
636,  100  S.  W.  1102 ;  Collins  v.  Hlinois 
Central  E.  Co.,  94  Mo.  App.  130,  67 
S.  W.  943;  Watson  v.  Atlantic  etc. 
E.  Co.,  145  N.  C.  236,  59  S.  E.  55; 
Walker  Bros.  v.  Southern  E.  Co.,  137 
N.  C.  163,  49  S.  E.  84;  Mitchell  y. 
Carolina  C.  E.  Co.,  124  N.  C.  236, 
44  L.  E.  A.  515,  32  S.  E.  671; 
Barton  v.  Puller's  Exp.  Co.,  109  N.  Y. 
Supp.  727;  Eoberts  v.  Chittenden,  88 
N.  Y.  33;  Bennett  v.  Northern  Pae. 
Express  Co.,  12  Or.  49,  6  Pae.  160; 
Farnham  v.  Camden  &  A.  E.  Co.,  55 
Pa.  53;  Johnstone  v.  Eichmond  &  D. 
R.  Co.,  39  S.  C.  55,  17  S.  E.  512; 
Day  V.  Ridley,  16  Yt.  48,  42  Am.  Dec. 
489;  The  Falcon,  3  Blatchl.  (U.  S.) 
64,  8  Fed.  Cas.  No.  4617,  30  Hunt. 
Mer.  Mag.  201. 

87  Woodbury  v.  Prink,  14  HI.  279 ; 
Chicago  &  N.  W.  Ey.  Co.  v.  Dickin- 
son, 74  111.  249;  Lamb  v.  Western 
Ry.  Corp.,  7  Allen  (Mass.) ,  98 ;  Hinkle 
V.  Railway  Co.,  126  N.  C.  932,  78  Am. 
St.  Rep.  685,  36  S.  E.  348;  Day  v. 
Eidley,  16  Vt.  48,  42  Am.  Dec.  489; 
Hudson  R.  L.  Co.  v.  Wheeler  Cond. 
&  Eng.  Co.,  93  Fed.  374;  Griffiths  v. 
Lee,  1  Car.  &  P.  110,  12  Eng.  Com. 
L.  74. 
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is  material,  and  the  plaintiff  must  sustain  it  by  proof.  If 
the  loss  or  nondelivery  of  the  goods  is  alleged,  the  plaintiff 
must  give  some  evidence  in  support  of  the  allegation  not- 
withstanding its  negative  character.  ^^  This  rule  imposes 
no  hardship  on  a  plaintiff.  If  the  facts  authorize  it,  he 
can  easily  produce  evidence  conducing  to  show  the  nonde- 
livery of  the  goods  and  slight  evidence  is  sufficient,  as  we 
have  said,  to  sustain  such  an  averment.^*  That  he  deliv- 
ered them  in  good  condition  is  for  him  to  prove;  but  the 
presumption  is  that  they  were,  so  far  as  the  conclusion  may 
be  warranted  by  an  inspection  of  them  at  the  time  of  de- 
livery.'" The  bill  of  lading  raises  the  presumption  that  the 
goods  were  delivered  in  good  order  to  the  shipper.^^  And 
lastly,  the  plaintiff  should  give  evidence  of  the  value  of  the 
goods.®^     Thereupon  a  prima  facie  case  is  established ;  and 


88  2  Greenl.  Ev.,  §  213. 

89  Woodbury  v,  Frink,  awpra. 

90  Bond  V.  Frost,  8  La.  Ann.  297; 
The  Zone,  i'ed.  Cas.  No.  18,220,  2 
Spr.  19.  In  Hastings  v.  Pepper,  11 
Pick.  (Mass.)  41,  Shaw,  C.  3.,  ex- 
pressed himself  thus:  Several  posi- 
tions, which  hare  been  the  subject  of 
argument  in  this  ease,  may  be  taken 
to  be  perfectly  well  established:  1. 
That  a  common  carrier  is  responsible 
for  all  losses  and  damages  which  may 
happen  to  goods  received  to  be  car- 
ried, except  such  as  result  from  the 
act  of  God,  or  a  public  enemy,  or 
from  the  act  or  default  of  the  owner 
himself,  unless  such  liability  is  lim- 
ited or  restrained  by  the  terms  of  the 
contract,  under  which  the  goods  were 
received.  2.  That  a  carrier  by  water, 
whether  by  inland  navigation  or 
coastwise  from  port  to  port,  or  to  or 
from  foreign  countries,  is  a  common 
carrier.  3.  That  the  signing  of  a  bill 
of  lading  acknowledging  to  have  re- 
ceived the  goods  in  question,  in  good 
order  and  well '  conditioned,  is  prima 
facie  evidence  that  as  to  all  circum- 
stances which  were  open  to  inspectiiJu 

Evidence  II — 3 


and  visible,  the  goods  were  in  gobd 
order;  but  it  does  not  preclude  the 
carrier  from  showing,  in  case  of  loss 
or  damage,  that  the  loss  proceeded 
froin  some  cause  which  existed,  but 
was '  not  apparent,  when  he  received 
the  goods,  and  which,  if  shown  sat- 
isfactorily, will  discharge  the  carrier 
from  liability.  But  in  case  of  such 
loss  or  damage,  the  presumption  of 
law  is,  that  it  was  occasioned  by  the 
act  or  default  of  the  carrier,  and  of 
course  the  burden  of  proof  is  upon 
him  to  show  that  it  arose  from  a 
cause  existing  before  his  receipt  of 
the  goods  for  carriage,  and  for  which 
he  is  not  responsible. 

91  Gwyn  Harper  Mfg.  Co.  v.  Caro- 
lina Cent.  B.  Co.,  128  N.  C.  280,  83 
Am.  St.  Eep.  675,  38  S.  E.  894; 
Seigfried  v.  Chicago,  B.  &  Q.  R.  Co. 
(Mo.  App.),  126  S.  W.  798;  Sumrell 
V.  Atlantic  Coast  Line  B.  Co.,  152 
N.  C.  269,  67  S.  B.  585;  Castellucci 
V.  Lehigh  Val.  B.  Co.,  40  Pa.  Super. 
Ct.  24. 

92  Seller  v.  The  Pacific,  Fed.  Cas. 
Na  12,644,  1  Or.  409,  Deady,  17. 
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it  becomes  incumbent  on  the  carrier  to  prove  that  the  loss 
arose  from  some  cause  for  which  he  is  not  liable.  In  other 
words,  the  burden  of  evidence  shifts  to  him,  and  if  he  does 
not  carry  it,  that  is,  if  he  does  not  answer  the  prima  facie 
case  thus  set  up,  the  plaintiff  must  prevail.  The  burden 
of  exoneration  is  always  upon  the  carrier;®'  even  to  show- 


93  Southern  B.  Co.  v.  Levy,  144  Ala. 
614,  39  South.  95 ;  Mouton-  v.  Louis- 
ville etc.  E.  Co.,  128  Ala.  537,  29 
South.  602;  Little  Book  By.  Co.  v. 
Talbot,  39  Ark.  523;  Wilson  v.  South- 
ern Pae.  By.  Co.,  62  Cal.  164;  Boies 
V.  Hartford  etc.  By.  Co.,  37  Conn. 
272,  9  Am.  Eep.  347;  Atlantic  etc. 
B.  Co.  V.  Coachman,  59  Fla.  130,  20 
Ann.  Cas.  1047,  52  South.  377 ;  Cooper 
V.  Baleigh  etc.  E.  Co.,  110  Ga.  659, 
36  S.  E.  240;  Southern  Exp.  Co.  v. 
Bailey,  7  Ga.  App.  331,  66  S,  E.  960; 
Central  of  Georgia  E.  Co.  v.  Man- 
chester Mfg.  Co.,  6  Ga.  App.  254,  64 
S,  B.  1128;  Mahaffey  v.  Wisconsin 
Cent.  B.  Co.,  147  111.  App.  43;  Burke 
V.  United  States  Express  Co.,  87  111. 
App.  505 ;  Pennsylvania  Co.  v.  Live- 
right,  14  Ind.  App.  518,  41  N.  E.  350, 
43  N.  E.  162;  Cownie  Glove  Co.  v. 
Merchants'  Dispatch  Transp.  Co.,  130 
Iowa,  327,  114  Am.  St.  Eep.  419,  4 
,L.  E.  A.,  N,  S.,  1060,  106  N.  W. 
749;  Grieve  v.  Illinois  Cent.  E.  Co., 
104, Iowa,  659,  74  N.  W.  ,192;  Mc- 
Coy v.  Keokuk  etc.  B.  Co.,  44  Iowa, 
424;  Adams  Express  Co.  v.  Crawford, 
8  Ky.  Law  Eep.  619;  Silverman  v. 
St.  Louis  etc.  K.  Co.,  51  La.  Ann. 
1785,  26  South,  447;  Hunt  v.  Morris, 
6  Mart.,  O.  S.  (La.),  676,  12  Am. 
Dec.  489;  Roberts  v.  Eiley,  15  La. 
Ann.  103,  77  Am.  Dec.  183;  Dow  v. 
Portland  Steam  Packet  Co.,  84  Me. 
490,  ii  Atl.  .945;  Little  v.  Boston  By. 
Co.,  60  Me.  239;  Cass  y.  Boston  etc.  B. 
Co.,  14  Allen  (Mass.),  448;  Lewis  v. 
Smith,  107  Mass.  334;  Brennison  v. 
Pennsylvania  E.  Co.,  101  Minn.   120, 


111  N.  W.  945;  Fockens  t.  United 
States  Exp.-  Co.,  99  Minn.  404,  109  N. 
W.  834 ;  Lindsley  v.  Chicago  etc.  B.  Co., 
36  Minn.  539,  1  Am.  St.  Eep.  692,  33 
N.  W.  7;  Chicago  By.  Co.  v.  Moss, 
60  Miss.  1003,  45  Am.  Eep.  428; 
Brown  v.  St.  Louis  B.  Co.,  135  Mo. 
App.  624,  117  S.  W.  112;  Wolf  v. 
American  Express  Co.,  43  Mo.  421,  97 
Am.  Dec.  406;  Levering  v.  Union 
Transp.  etc.  Co.,  42  Mo.  88,  97  Am. 
Dec.  320,  and  note;  Whitnack  v.  Chi- 
cago etc.  E.  Co.,  82  Neb.  464,  130 
Am.  St.  Eep.  692,  19  L.  E.  A.,  N.  S., 
1011,  118  N.  W.  67 ;  Peele  v.  Atlantic 
etc.  E.  Co.,  149  N.  C.  390,  63  S.  E.  66; 
Hall  V.  Cheney,  36  N.  H.  26;  Shelden 
T.  Bobinson,  7  N.  H.  157,  26  Am. 
Dec.  726;  Burke  v.  Erie  B.  Co.,  134 
App.  Div.  413,  119  N.  Y.  Supp.  309; 
Berkowitz  y.  Chicago  etc.  B.  Co.,  109 
App.  Div.  878,  86  N.  Y.  Supp.  825; 
Westcott  V.  Fargo,  6  Lans.  (N.  Y.) 
319,  63  Barb.  (N.  Y.)  349;  Claflin  v. 
Meyer,  75  N.  Y.  260,  31  Am.  Bep. 
467 ;  Duncan  v.  Great  Northern  B.  Co., 
17  N.  D.  610,  19  L.  B.  A.,  N.  S., 
952,  118  N.  W.  826;  United  States 
Ex.  Co.  V.  Backman,  28  Ohio  St.  144; 
Armstrong  v.  Illinois  Cent.  E.  Co., 
26  Okl.  352,  29  L.  E.  A.,  N.  S.,  671, 
109  Pac.  216;  Chicago  etc.  E.  Co.  v. 
Logan,  Snow  &  Co.  23  Okl.  707,  105 
Pae.  343;  Hays  v.  Kennedy,  3  Grant 
Cas.  (Pa.)  351;  Phoenix  Pot-Works 
V.  Pittsburgh  etc.  E.  Co.,  139  Pa.  28i, 
20  Atl.  1058;  Swindler  v.  Hilliard, 
2  Eich.  (S.  C.)  286,  45  Am.  Dee. 
732;  Chartrand  v.  Southern  Ey.  Co.,  85 
S.  C.   479,   67   S.   E.   741;    Ewart   v. 
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ing  that  the  shipper  had  knowledge  of  and  assented  to  the 
restrictive  provisions  of  the  contract  signed  by  him.^* 
The  burden  of  evidence  must  not  be  confused  with  the  bur- 
den of  proof;  for  while  the  carrier  is  called  upon  to  excuse 
himself,  the  plaintiff  must  prove  his  case.  Although  the 
burden  of  proof  of  negligence  in  such  cases  unquestionably 
rests  upon  the  plaintiff,  yet  he  is  not  always  required  to 
point  out  the  precise  act  or  omission  in  which  the  negli- 
gence consists.  Negligence  may  be  inferred  from  the  cir- 
cumstances of  the  case.  Where  the  accident  is  one  which 
in  the  ordinary  course  of  events  would  not  have  happened 
but  for  the  want  of  proper  care  on  the  part  of  the  defend- 
ant, it  is  incumbent  upon  him  to  show  that  he  had  taken 
such  precautions  as  prudence  would  dictate,  and  his  failure 
to  furnish  the  proof,  where,  if  it  existed,  it  would  be  within 
his  power,  may  subject  him  to  the  inference  that  sucli 
precautions  were  omitted.^'  "If  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as  in  the  ordinary  course  does  not 
happen  if  those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  accident  arose  from  the 
want  of  proper  care.'"'®     For  example,  in  such  case  the 

street,  2  Bail.    (S.   C.)    157,  23   Am.  Co.,  71  Wis.  372,  5  Am.  St.  Bep.  226, 

Dec.  131;  St.  Louis,  &  S.  F.  R.  Co.  V.  37    N.    W.    432;    Black    v.    Goodrich 

Franklin    (Tex.    Civ.    App.),    123    S.  Transp.  Co.,  55  Wis.  319,  42  Am.  Rep. 

W.  1150;  Missouri  etc.  Ry.  Co.  v.  Me-  713,    13    N.   W.   244;    Northern   Pao. 

Lean,  55  Tex.  Civ.  App.  130,  118  S.  R.  Co.  v.  Kempton,  138  Fed.  992,  71 

W.    161;    St.    Louis    etc.    R.    Co.    v.  C.  C.  A.  246;  The  B.  M.  Norton,  15 

Parmer    (Tex.   Civ.  App.),   30   S.   W.  Fed.  ,686;   The  Mohler,  21  Wall.   (U. 

1109;  Nashville  etc  Ry.  Co.  v.  Stone,  S.)    230,   22   L.   Ed.   485;    Nelson    v. 

112    Tenn.    348,    105    Am.    St.    Bep.  Woodrufe,  1  Black  (U.  S.),  156,  17  L. 

955,  79  S.  W.  1031 ;  Turney  v.  Wil^oii)  ^^-    ^'' '    Henry    v.    Railroad    Co.,    1 

7    Yerg.    (Tenn.)    340,  -27   Am.   Deo.  Manitoba,    210.      See,    also,    note    to 

515;  Day  V.  Ridley,  16  Vt.  48,  42  Am.  Cameron   v.    Eich,    4   Strob.    (S.    C.) 

Dee.  489;   Mann  v.  Birchard,  40  Vt.  168,  53  Am.  Dee.  672. 

326,    94    Am.'  Dee.    398;    Murphy    v.  94  Shoot  v.  Cleveland  etc.  Co.,  145 

Staton,  3  Munf.  (Va.)  239;  Brown  v.  111.  App.  532. 

Adams    Exp.    Co.,    15    W.    Va.    812;  05  Bussell  Mfg.  Co.  v.  New  Haven 

Struebing  Co.  v.  Merchants'  Despatch  Steamboat  Co.,  50  N.  Y.  121. 

Transp.    Co.,    142    Wis.    657,    126    N.  na  Scott   v.  London   etc.   Dock  Co., 

W.  21;  Ayres  v.  Chicago  &  N.  W.  Ry.  3  Hurl.  &  C.  596,  34  L.  J.  Ex.  220, 
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burden  is  upon  the  defendant  to  show,  if  he  so  claims, 
that  a  given  loss  was  caused  by  the  act  of  God  or  of  the 
public  enemy;  or  that  owing  to  some  other  rule  of  law  he 
is  not  liable  therefor.  "When  the  damage  is  shown  to  have 
resulted  from  the  immediate  act  of  God,  such  as  a  sudden 
and  extraordinary  flood,  the  carrier  would  be  exempt 
from  liability,  unless  the  plaintiff  proved  that  the  defend- 
ant was  guilty  of  some  negligence  in  not  providing  for  the 
safety  of  the  goods.  That  he  could  do  so  must  be  proven 
by  the  plaintiff,  or  must  appear  in  the  facts  of  the  case. 
It  is  not  necessary  for  the  carrier  to  prove  that  the  cause 
was  such,  as  releases  him,  and  then  to  prove  affirmatively 
that  he  did  not  contribute  to  it.  If,  after  he  has  excused 
himself  by  showing  the  presence  of  the  overpowering 
cause,  it  is  charged  that  his  negligence  contributed  to  the 
loss,  the  proof  of  this  must  come  from  those  who  assert 
or  rely  on  it.®''  It  is  likewise  incumbent  on  him  to  show, 
if  he  so  claims,  that  by  reason  of  the  contract  as  expressed 
in  the  bill  of  lading  or  other  form  of  contract,  the  liability 
has  been  limited,  and  that  the  loss  arose  from  the  same 
cause  exempted  or  excepted  in  the  contract,®*  or  that  the  re- 

11  Jur.,  N.  S.,  204,  13  L.  T.  148,  13  not  only  be  the  proximate  cause   of 

Week.  Eep.  410.    The  burden  of  proof  the  loss,  but  the  sole  cause.     If  the 

on    the    issue    of    negligence    is    not  loss  is  caused  by  the  act  of  God,  and 

changed  by  this  rule.     The  jury  must  the  negligence  of  the  carrier  mingles 

find  affirmatively  that  the  defendant  with  it  as  an  active  and  co-operative 

was  negligent;  and  if,  after  duly  con-  cause,  he  is  still  responsible:  Wolf  v. 

sidering  alV  the  evidence,  and  all  in-  American   Express   Co.,   43    Mo.   421, 

ferences  proper  to  be  drawn  from  it,  97  Am.  Dec.  406,  and  note, 

they  are  in  doubt,  the   defendant  is  98  Central    of    Georgia    E.    Co.    v. 

entitled  to  the  benefit  of  that  doubt.  Burton,  165  Ala.  425,  51  South.  643; 

He  is  not  required  to  satisfy  the  jury,  Montgomery    etc.    E.    Co.    v.    Moore, 

affirmatively,  that  he  was   free   from  51  Ala.  394;  St.  Louis  etc.  E.  Co.  v. 

negligence.     That  was  all  that  was  de-  Lesser,  46  Ark.  236 ;   Union  Pac.  E. 

cided  in  the  case  of  Lamb  v.  Camden  Co.  v.  Stupeck,  50  Colo.  151,  114  Pac. 

&  A.  E.  &  T.  Co.,  46  N.  Y.  271,  7  646;   Bennett  v.  Filyaw,  1  Fla.  403; 

Am.    Eep.    327.     The   question,   what  Savannah  etc.  E.  Co.  v.  Hoffmayer,  75 

was  sufficient    prima    facie    evidence  Ga.  410 ;  Atlantic  etc.  E.  Co.  v.  Broome, 

of  negligence,  was  not  passed  upoA.  3  Ga.  App.  641,  60  S.  B.  355 ;  Toledo 

87  Memphis  E.  E.  Co.  v.  Beeves,  10  etc.  E.  Co.  v.  Hamilton,  76  HI.  393; 

Wall.    (U.   S.)    176,   19  L.   Ed.   909.  Western  Trans.  Co.  v.  Newhall,  24  lU. 

Act  of  God  which  excuses  carrier  must  466,  76  Am.  Dec.  760 ;   Owens  Bros. 
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ceipt  or  contract  limiting  the  liability  was  made  under  cir- 
cumstances indicating  fairness  and  good  faith.^*  It  is  well 
settled  that  even  when  the  contract  exempts  the  carrier 
from  liability  in  certain  cases,  as,  for  example,  fire  and 
perils  of  the  sea,  he  is  still  liable  on  grounds  of  public 
policy,  if  the  loss  by  reason  of  snch  cause  is  the  result  of  his 
negligence.^""  The  law  of  to-day  stands  substantially  as 
follows:  1.  That  the  exemption  claimed  by  carriers  must 
be  reasonable  and  just,  otherwise  it  will  be  regarded  as 
extorted  from  the  owners  of  the  goods  by  duress  of  cir- 


V.  Chicago  etc.  E.  Co.,  139  Iowa,  538, 
117  N.  W.  762;  Missouri  etc.  R  Co. 
V.  Watkins  Merchandise  Co.,  76, Kan. 
813,  92  Pae.  1102;  Alden  v.  Pearson, 
3  Gray  (Mass.),  342;  American 
Trans.  Co.  v.  Moore,  5  Mich.  368; 
Johnson  v.  Alabama  etc.  R.  Co.,  69 
Miss.  191,  30  Am.  St.  Bep.  534,  11 
South.   104;    Hurst   v.   St.  Louis   etc. 

B.  Co.,  117  Mo.  App.  25,  94  S.  W. 
794;  Bead  t.  St.  Louis  etc.  B.  Co., 
60  Mo.  199 ;  Hall  v.  Cheney,  36  N.  H. 
26;  Arend  v.  Liverpool  etc.  Steamship 
Co.,  6  Lans.  (N.  Y.)  457,  64  Barb. 
(N.  Y.)  118;  Gaines  v.  Union  Trans. 

Co.,  28  Ohio  St.  418 ;  U.  S.  Express  Co. 
V.  Backman,  28  Ohio  St.  144;  Patter- 
son V.  Missouri  etc.  B.  Co.,  24  Okl.  747, 
104  Pae.  31;  Verner  v.  Sweitzer,  32 
Pa.  208;  Bhymer  v.  Delaware  etc.  B. 
Co.,  27  Pa.  Sup.  Ct.  345;  Swindler 
V.  HilUard,  2  Bich.  (S.  C.)  286,  45 
Am.  Dec.  732;  Baker  v.  Brinson,  9 
Bich.  (S.  C.)  201,  67  Am.  Dec.  548; 
Gilliland    v.     Southern     By.,     85     S. 

C.  26,  137  Am.  St.  Bep.  861,  27  L. 
B.  A.,  N.  S.,  1106,  67  8.  E.  20; 
Baltimore  etc.  E.  Co.  v.  Oriental  Oil 
Co.,  51  Tex.  Civ.  App.  336,  111  S. 
W.  979 ;  Texas  etc.  By.  Co.  v.  Crowley 
(Tex.  Civ.  App.),  86  S.  W.  342; 
Browning  v.  Goodrich  Transp.  Co.,  78 
Wis.  391,  23  Am.  St.  Bep.  414,  10 
L.  B.  A.  415,  47  N.  W.  428;  The 
William  Taber,  Fed.  Cas.  No.  17,757; 


King  v.  Shepherd,  Fed.  Cas.  No.  7804, 
3  Story,  349;  The  Keokuk,  Fed.  Cas. 
No.  7721,  1  Biss.  522;  Gleeson  v. 
Virginia  Midland  By.  Co.,  140  U.  S. 
435,  35  L.  Ed.  458,  11  Sup.  Ct.  Bep. 
859;  The  Propeller  Niagara  v.  Cordes, 
21  How.  (U.  S.)  7,  16  L.  Ed.  41; 
Clark  V.  BarnweU,  12  How.  (U.  S.) 
272,  13  L.  Ed.  985;  Vogel  v.  Bail- 
road  Co.,  10  Ont.  App.  162,  11  Can. 
S.  Ct.  612. 

99  Adams  Exp.  Co.  v.  Guthrie,  9 
Bush  (Ky.),  78. 

100  South.  &  N.  By.  Co.  v.  Henlein, 
52  Ala.  606,  23  Am.  Bep.  578;  Michi- 
gan By.  etc.  Co.  v.  Heaton,  37  Ind. 
448,  10  Am.  Bep.  89;  Kallman  v. 
United  States  Exp.  Co.,  3  Kan.  205; 
Louisville  By.  Co.  v.  Brownlee,  14 
Bush  (Ky.),  590;  Newman  v.  Smoker, 
25  La.  Ann.  303 ;  Fillebrown  v.  Grand 
Trunk  By.  Co.,  55  Me.  462,  92  Am. 
Dec.  606;  Shriver  v.  Sioux  City  By. 
Co.,  24  Minn.  506,  31  Am.  Rep.  353; 
Southern  Exp'.  Co.  v.  Moon,  39  Miss. 
822;  School  Dist.  v.  Boston  etc.  B. 
Co.,  102  Mass.  552,  3  Am.  Bep.  502; 
Clark  V.  St.  Louis  etc.  By.  Co.,  64 
Mo.  40 ;  Knowlton  v.  Erie  By.  Co.,  19 
Ohio  St.  260,  2  Am.  Rep.  395;  Penn- 
sylvania E.  Co.  V.  Butler,  57  Pa.  335 ; 
Virginia  By.  Co.  v.  Sayers,  26  Gratt. 
(Va.)  328;  New  York  etc.  E.  E.  Co. 
V.  Lockwood,  17  Wall.  (U.  S.)  357, 
21  L.  Ed.  627. 
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cmnstances  and,  therefore,  not  binding.  2.  That  every 
attempt  of  carriers,  by  general  notices  or  special  contract, 
to  excuse  themselves  from  responsibility  for  losses  or  dam- 
ages resulting  in  any  degree  from  their  own  want  of  care 
and  faithfulness,  is  against  that  good  faith  which  the  law 
requires  as  the  basis  of  all  contracts  or  employments,  and, 
therefore,  based  upon  principles  and  a  policj^  which  the  law 
will  not  uphold.^  A  conflict  has  arisen  over  the  question 
whether  the  burden  is  on  the  carrier,  after  proof  that  the 
loss  resulted  from  an  excepted  risk,  to  also  prove  that  there 
has  been  no  negligence  on  his  part.  Greenleaf  thus 
states  the  view  maintained  by  one  class  of  authorities 
which  in  the  opinion  of  the  author  is  the  better  reasoning : 
"And  if  the  acceptance  of  the  goods  was  special,  the  bur- 
den of  proof  is  still  on  the  carrier  to  show,  not  only  that  the 
cause  of  the  loss  was  within  the  terms  of  the  exception 
but  also  that  there  was  on  his  part  no  negligence  or  want 
of  due  care."^     These  authorities  base  their  opinions  on 


1  Redfield,  C.  J.,  in  his  collection  of 
American  RailTVay  Casfes  cifed  in  New 
York  C.  R.  R.  Co.  v.  Loekwood,  17 
Wall.  (U.  S.)  357,  21  L.  Ed.  627, 
in  whieh  ease  Mr.  Justice  Bradley  has 
crisply  syllabized  the  opinion  delivered 
'by  him  as  follows:  1.  A  common  car- 
rier cannot  lawfully  stipulate  for  ex- 
emption from  responsibility  when  such 
exemption  is  not  just  and  reasonable 
in  the  eye  of  the  law.  2.  It  is  not 
just  and  reasonable,  in  the  eye  of  the 
law,  for  a  common  carrier  to  stipu- 
late for  exemption  from  responsibility 
for  the  negligence  of  himself  or  ser- 
vants. 3.  These  rules  apply  to  both 
the  common  carriers  of  goods  and 
common  carriers  of  passengers,  and 
with  a  special  force  to  the  latter.  4. 
They  apply  to  the  case  of  a  drover 
traveling  on  a  stock  train  to  look 
after  his  cattle,  and  having  a  free  pass 
for  that  purpose.  5.  Query:  Whether 
the  same  rules  would  apply  to  a 
strictly  free  passenger.     6.  Held,  ar- 


guendo, that  a  common  carrier  does 
not  drop  his  character  as  such  by 
merely  entering  into  a  contract,  for 
limiting  his  responsibility.  7.  That 
carefulness  and  fidelity  are  essential 
duties  of  Ma  employment,  which  can- 
not be  abdicated.  8.  That  these 
duties  are  as  essential  to  the  public 
security  in  his  servants  as  in  him- 
self. 9.  That  a  failure  to  fulfill 
these  duties  is  negligence;  the  dis- 
tinction between  "gross"  and  "ordi- 
nary" negligence  being  unnecessary. 
2  2  Greenl.  Ev.,  §219;  Louisville 
etc.  K.  Co.  V.  Touart,  97  Ala.  514, 
11  South.  756;  Alabama  Great  South- 
ern R.  Co.  V.  Little,  71  Ala.  611 ; 
Atlantic  etc.  R.  Co.  v.  Rice,  169  Ala. 
265,  Ann.  Cas.  1912B.  389,  29  L. 
R.  A.,  N.  S.,  1211,  .52  South.  918; 
Central  etc.  Co.  v.  Hasselkus,  91  Ga. 
382,  44  Am.  St.  Rep.  37,  17  S.  E. 
838;  Berry  v.  Cooper,  28  Ga.  543; 
Carter  v.  Southern  R.  Co.,  3  Ga.  A  pp. 
34,  50  S.  E.  209;  Adams  Express  Co. 
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the  ground  that  in  such  cases  the  proof  is  generally  in  the 
hands  of  the  common  carrier;  that  he  or  his  servants  know, 
or  at  least  ought  to  know,  the  circumstances  of  the  loss, 
while  the  plaintiff  has  no  such  knowledge,  and  consequently, 
if  the  plaintiff  were  required  to  furnish  proof  of  negligence, 
it  would  practically  operate  as  a  denial  of  justice.*  Those 
who  maintain  this  view  hold  that  the  common  carrier  can- 
not by  special  contract  relieve  himself  to  any  extent  from 
losses  occasioned, by  his  own  negligence;  that  common  car- 
riers are  such  by  virtue  of  their  occupation  and  not  by 
-virtue  of  the  responsibilities  under  which  they  rest,  and 


T,  Stettaners,  61  HI.  184,  14  Am.  Eep. 
57;  Pittsburg  etc.  Ey;  Co.  v.  Mit- 
chell, 175  Ind.  196,  91  N.  B.  735,  93 
N.  E.  996;'  Moore  v.  Chicago  etc.  E. 
Co.,  151  Iowa,  353,  131  N.  W.  30; 
Merchants'  Despatch  Transp.  Co.  v. 
Hoskins,  14  Ky.  Law  Eep.  927;  Louis- 
ville etc.  E.  Co.  V.  Thompson,  13, Ky. 
Law  Eep.  973;  Mahon  v.  Steamer 
Olive  Branch,  18  La.  Ann.  107;  Bren- 
nisen  v.  Pennsylvania  E.  Co.,  100 
Minn.  102,  10  Ann.  Cas.  169,  110  N. 
W.  362;  Hinton  v.  Eastern  Ey.  Co., 
72  Minn.  339,  75  N.  W.  373;  South- 
ard V.  Minneapolis  etc.  E.  Co.,  60 
Minn.  382,  62  N.  W.  442,  619;  New- 
berger  Cotton  Co.  v.  Illinois  Cent. 
E.  Co.,  75  Miss.  303,  23  South.  186; 
Southern  Express  CO.  v.  Seide,  67 
Miss.  609,  7  South.  547;  Crow  v. 
Chicago  etc.  E.  Co.,  57  Mo.  App.  135 ; 
Hinkle  v.  Southern  E.  Co.,  126  N.  C. 
932,  78  Am.  St.  Eep.  685,  36  S.  E. 
348;  Brewster  v.  New  York  etc.  E. 
Co.,  145  App.  Div.  51,  129  N.  Y. 
Supp.  368 ;  Whitworth  v.  Brie  Ey.  Co., 
45  N.  Y.  Super.  Ct.  (13  Jones  &  S.) 
602;  Heyl  v.  Inman  Steamship  Co.,  14 
Hun  (N.  Y.),  564;  United  States 
Express  Co.  T.  Backman,  28  Ohio  St. 
144;  Union  Express  Co.  v.  Graham,  26 
Ohio  St.  595;  Trace  v.  Eailroad  Co., 
26  Pa.  Sup.  Ct.  466;  Davis  v.  Blue 
Eidge  E.  Co.,  81  S.  C.  466,  62  S.  E. 


856;  Baker  v.  Brinson,  9  Eich.  tS. 
C.)  201,'  67  Am.  Dec.  548;  Turney  v. 
Wilson,  7  Yerg.,(Tenn.)  340,  27  Am. 
Dec.  515;  Texas  etc.  E.  Co.  v.  Eich- 
mond,  94  Tex.  571,  63  S.  W.  619; 
Baltimore  etc.  E.  Co.  v.  Oriental  Oil 
Co.,  51  Tex.  Civ.  App.  336,  111  S. 
W.  979;  Houston, etc.  E.  Co.  v.  Parker 
(Tex.  Civ.  App.),  138  S.  W.  437; 
Houtz  V.  Union  Pae.  E.  Co.,  33  Utah, 
175,  180,  17  L.  E.  A.,  N.  S.,  628,  93 
Pac.  439;,  Brown  v.  Adams  Express 
Co.,  15  W.  Va.  812;  Kirst  v.  Mil- 
waukee etc.  E.  Co.,  46  Wis.  489,  1 
N.  W.  89. 

3  Berry  v.  Cooper,  28  Ga.  543; 
Cumins  v.  Wood,  44  111.  416,  92  Am. 
Dec.  189;  Pittsburgh  etc.  E.  Co.  v. 
Eacer,  5  Ind.  App.  209,  31  N.  E.  853; 
Tardos  v.  Toulon,  14  La.  Ann.  429,  74 
Am,  Dec.  435;  Eussell  Mfg.  Co.  v. 
New  Haven  Steamboat  Co.,  50  N.  Y. 
121;  Collins  v.  Bennett,  46  N.  Y.  490; 
Newstadt  v.  Adams,  5  Duer  (N.  Y.), 
43;  Mitchell  v.  Carolina  Cent.  E.  Co., 
124  N.  C.  236,  44  L.  E.  A.  515,  32 
S.  E.  671;  Pennsylvania  E.  Co.  v. 
Miller,  87  Pa.  395;  American  Express 
Co.  V.  Sands,  55  Pa.  140;  Johnstone 
v.  Eichmond  etc.  R.  Co.,  39  S.  C.  55, 
17  S.  E.  512;  Eiley  v.  Home,  5  Bing. 
217,  130  Eng.  Eeprint,  1044;  and 
cases  just'  citgd  above. 
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that  although  their  responsibilities  may  vary,  the  character 
of  their  employment  is  not  changed.*  It  appeals  to  us 
very  strongly  that  this  is  the  better  law,  and  follows  as  a 
logical  corollary  to  that  already  laid  down,  namely,  that 
when  the  prima  facie  case  is  established,  the  burden  of 
evidence  shifts  to  the  carrier,  who  is  to  prove  that  the  loss 
arose  from  some  cause  for  which  he  is  not  liable.  In  our 
opinion  the  limitation  of  his  proof,  or  rather  of  his  exon- 
eration, to  excepted  cases  only  makes  the  shifting  of  the 
burden  idle,  for  the  excepted  cases  are  really  his  affirmative 
defense.  Suppose  that  A  is  the  shipper  and  B  the  car- 
rier under  an  ordinary  contract.  The  goods  to  be  carried 
are  lost.  A  sues  and  establishes  a  prima  facie  case.  It 
will  be  conceded  the  burden  of  evidence  is  shifted  to  B  to 
prove  that  the  loss  was  caused  by  something  for  which  he 
is  not  liable.  Now,  suppose  that  in  lieu  of  an  ordinary 
contract  there  existed  one  with  an  exemption  from  liability 
if  the  goods  were  destroyed  by  fire.  It  will  not  be  seriously 
contended  that  B  is  thereby  relieved  from  all  or  any  neg- 
ligence. Assume  that  the  goods  are  destroyed  by  fire.  A 
again  establishes  his  prima  facie  case ;  the  burden  of  evidence 
is  on  B  to  prove — ^whatl  Merely  that  the  goods  were  de- 
stroyed by  fire  ?  If  that  is  all  B  would  have  to  prove,  then 
eliminate  the  exemption  clause  and  B's  necessity  to  prove 
the  fire,  and  we  have  left  an  ordinary  contract  of  carriage  in 
which,  after  the  plaintiff  had  made  out  a  prima  facie  case, 
the  defendant,  having  nothing  to  prove,  would  be  entitled 
to  succeed,  or,  in  other  words,  that  a  prima  facie  case  of 
negligence  is  not  sufficient  to  entitle  the  plaintiff  to  rest  in 
ordinary  cases,  whereas  the  law  says  that  it  is.  The  author 
puts  this  view  and  illustration  with  diffidence  by  reason  of 
the  fact  that  in  the  conflict  of  decisions  the  United  States 
supreme  court  is  ranged  upon  the  opposite  side.  It  must 
be  noted,  however,  that  in  the  leading  case,^  Chief  Justice 

■*  Davidson  v.  Graham,    2   Ohio  St.  6  Clark  t.  Barnwell,  12  How.   (U. 

131;  Steele  v.  Townsend,  37  Ala.  247,      S.)  272,  13  L.  Ed.  985. 
79  Am.  Dec.  49;  Brown  v.  Adams  Ex. 
Co.,  15  W.  Va.  812. 
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Taney  and  Mr.  Justice  Wayne  dissented  from  tlie  opinion 
delivered  by  Mr.  Justice  Nelson.  The  true  rule  appears 
to  us  to  be  as  laid  down  in  an  Alabama  case,  that  in  an 
action  against  a  common  carrier  for  nondelivery  of  goods, 
if  lie  would  avail  bimself  of  an  exemption  from  liability 
for  damages  by  "dangers  of  the  river  and  fire,"  he  must 
show  prima  facie  that  the  damage  was  not  caused  by  his 
own  negligence.  According  to  that  case,  the  shipper  makes 
a  prima  fade  case  against  the  carrier  when  he  shows  the 
goods  were  not  delivered.  This  casts  the  onus  on  the  carrier 
to  show  that  the  loss  occurred  from  a  danger  of  the  river, 
or  from  fire,  and  he  must  also  prove  a  prima  facie  case  of 
diligence  on  his  part.  This,  of  course,  implies  a  river- 
worthy  vessel,  properly  furnished  and  appointed,  compe- 
tent and  sufficient  officers  and  crew,  and  care  and  vigilance 
to  prevent  danger,  and  to  avert  it  when  impending.  Any 
deficiency  in  the  skill  or  watchfulness  of  the  officers  or  crew, 
in  the  matter  of  their  special  function;  in  the  apparatus 
to  extinguish  fire,  or  in  its  whereabouts  or  readiness  for 
prompt  present  use,  or  ia  pronipt  and  vigorous  effort  to 
extinguish  a  fire  when  it  originates,  would  fall  short  of 
proving  a  prima  facie  case  of  diligence.  Beyond  these  two 
shifting  stages,  the  Alabama  decisions  have  declared  no 
rule  in  the  matter  of  the  burden  of  proof.®  But  there  are 
numerous  adjudications  holding  that  in  such  cases,  when 
there  is  proof  bringing  the  loss  within  an  excepted  peril, 
the  burden  of  proof  is  shifted  to  the  plaintiff  to  prove  neg- 
ligence.''   When  it  is  shown  that  the  loss  is  the  result,  of 

6  Grey's  Exr.  v.  Mobile  Trade  Co.,  53   N.   E.   382;    Indianapolis  ete.   E. 
55  Ala.  387,  28  Am.  Eep.  729.  Co.  v.  Forsythe,  4  Ind.  App.  326,  29 

7  Santa  Fe  ete.  Ry.  Co.  t.  Grant  N.  E.  1138 ;  MiteheU  v.  V.  S.  Express 
Bros.  Constr.  Co.,  13  Ariz.  186,  108  Co.,  46  Iowa,  214;  The  Steamboat 
Pac.  467;  Little  Eock  ete.  E.  Co.  v.  Emily  v.  Carney,  5  Kan.  645;  Kansas 
Corcoran,  40  Ark.  375;  St.  Louis  ete.  Pae.  E.  Co.  v.  Eeynolds,  8  Kan.  623 
E.  Co.  V.  Bone,  52  Ark.  26,  11  8.  W.  Brauer  v.  The  Almoner,  18  La.  Ann 
958;  East  Tennessee  etc.  E.  Co.  v.  266;  Kelham  v.  Steamship  Kensing- 
Wright,  76  Ga.  532;  Chicago  etc.  Ey.  ton,  24  La.  Ann.  100;  Sager  v.  Ports 
Co.  V.  Eeyman,  166  Ind.  278,  76  N.  E.  mouth  etc.  E.  Co.,  31  Me.  228,  50  Am, 
970;  Insurance  Co.  of  North  America  Dec.  659;  Morse  v.  Canadian  Pac.  E, 
V.  Lake  Erie  etc.  E.  Co.,  152  Ind.  333,  Co.,  97  Me.  77,  53  Atl.  874;  Bankard 
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the  act  of  God  or  of  the  public  enemy,  the  carrier  is  not 
bound  to  give  proof  of  due  care ;  the  burden  of  proving  neg- 
ligence in  such  case  is  upon  the  plaintiff.^ 

§  182a  (180).  Same  —  Telegraph  companies.  —  A  tele- 
graph company  is  chartered  for  public  purposes,  has  the 
power  of  eminent  domain,  is  a  public  agent  and  exercises 
qua.si--p-ahliG  employment,  and  is  required  to  perform  the 
duties  it  was  chartered  to  perform  with  the  same  care, 
skill,  and  diligence  that  a  prudent  man  would,  under  like 
circumstances,  exercise  in  his  own  affairs,  and  it  is  con- 
trary to  public  policy  to  permit  it,  by  rules  and  regulations, 
to  restrict  its  liability  for  damages,  resulting  from  its  own 
negligence  or  carelessness.*    When  a  telegraph  company 


T.  Baltimore  B.  &  0.  Ry.  Co.,  34  Md. 
197,  6  Am.  Eep.  321;  Jones  v.  Minne- 
apolis etc.  R.  Co.,  91  Minn.  229,  103 
Am.  St.  Rep.  507,  97  N.  W.  893; 
Nunnelee  v.  St.  Louis  etc.  R.  Co.,  145 
Mo.  App.  17,  129  S.  W.  762;  Witting 
V.  St.  Louis  &  S.  F.  Ry.  Co,,  101  Mo, 
631,  20  Am.  St.  Eep.  636,  10  L.  E.  A. 
602,  14  S.  W.  743;  Davis  v.  Wabash 
etc'  R.  Co.,  89  Mo.  340,  1  S.  W.  327; 
Rowan  v.  Wells,  80  App.  Div.  31,  80 
N.  Y.  Supp.  226;  Bobson  v.  Central 
E.  Co.,  38  Misc.  Rep.  582,  78  N.  Y. 
Supp.  82;  Whitworth  v.  Erie  Ry.  Co., 
87  N.  Y.  413;  Lamb  v.  Camden  Ey. 
Co.,  46  N.  Y.  271,  ,7  Am.  Rep.  327; 
Sutro  y.  Fargo,  41  N.  Y.  Super.  Ct. 
(9  Jones  &  S.)  231;  Smith  v.  North 
Carolina  E.  Co.,  64  N.  C.  235;  Penn- 
sylvania Co.  V.  Yoder,  25  Ohio  C.  C. 
32;  CMlds  v.  Little  Miami  E.  Co., 
1  Cine.  Super.  Ct.  480;  Armstrong,, 
Byrd  &  Co.  v.  Illinois  Cent.  E.  Co., 
26  Old.  362,  29  L.  E.  A.,  N.  S.,  671, 
109  Pac.  216;  Buck  v.  Pennsylvania 
E.  Co.,  150  Pa.  170,  30  Am.  St,  Eep. 
800,  24  Atl.  678;  Patterson  v.  Clyde, 
67  Pa.  500;  Cplton  v.  Cleveland  fete. 
E.  Co.,  67  Pa.  211,  5  Am.  Eep.  424; 
Nashville  etc.  Ey.  Co.  v.  Stone,  112 


Tenn.  348,  105  Am.  St.  Eep.  955,  79 
S.  W.  1031;  Louisville  etc.  E.  Co.  v. 
Manchester  Mills,  88  Tenn.  653,  14 
S.  W.  314;  Baker  v.  Missouri  etc.  Ry. 
Co.,  57  Tex.  Civ.  App.  25,  121  S.  W. 
907;  Hecht  v.  Grand  Trunk  E.  Co., 
132  Wis.  605,  113  N.  W.  68;  Schaller 
V.  Chicago  etc.  Eep.  Co.,  97  Wis.  31, 
71  N.  W.  1042;  Cau  v.  Texas  etc.  E. 
Co.,  194  U.  S.  427,  24  Sup.  Ct.  Rep. 
663,  48  L.  Ed.  1053;  Memphis  etc.  E. 
Co.  V.  Reeves,  10  Wall.  (U.  S.)  176, 
19  L.  Ed.  909;  Clark  v.  Barnwell,  12 
How.  (TJ.  S.)  272,  13  L.  Ed.  9S5; 
The  Buckeye,  7  Biss.  (U.  S.)  23,  4 
Fed.  Cas.  No.  2084;  Vogel  v.  Rail- 
road Co.,  10  Ont.  App.  162,  11  Can. 
S.  Ct.  612;  Scott  V.  Lumber  Co.,  7 
Ont.  W.  R.  867. 

8  Memphis  etc.  R.  Co.  v.  Reeves, 
10  Wall.  (TJ.  S.)  176,  19  L.  Ed.  909. 
See  note  to  Chicago'  etc.  R.  Co.  v. 
Logan  etc.  Co.,  29  L.  R.  A.,  N.  S., 
663,  on  burden  of  proof  when  the 
defense  in  an  action  to  recover  for 
loss  or  injury  to  goods  during  car- 
riage is  an  act  of  God  or  vis  major. 

9  Strong  V.  Western  Union  Tel. 
Co.,  18  Idaho,  389,  Ann.  Cas.  191iA, 
55,  109  Pac.  910. 
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undertakes  to  transmit  a  message,  it  is  implied  that  the 
message  will  be  sent  correctly;  and  if  error  occurs,  the 
means  of  proof  and  explanation  are  almost  wholly  within 
the  reach  of  the  company,  and  equally  beyond  the  reach  of 
the  other  party.  Owing  to  these  considerations  it  is  the 
rule  that,  where  the  plaintiff  proves  a  failure  to  transmit 
the  message  in  the  form  in  which  it  was  received  and  that 
damage  has  resulted,  there  is  a  case  of  prima  facie  negli- 
gence for  which  the  company  is  liable,  unless  there  is  proof 
offered  rebutting  the  presumption  of  negligence.  If  the 
failure  to  correctly  transmit  a  telegram  was  not  the  re- 
sult of  the  negligence  of  the  company,  the  means  of  show- 
ing that  fact  is  within  the  possession  of  the  company,  and 
it  may  show  it  as  a  defense.^"  Althoiigh,  in  an  action 
against  a  telegraph  company  for  damages  resulting  from 
an  inaccuracy  in  the  transmission  of  a  message,  the 
inaccuracy  having  been  shown,  the  burden  is  upon  the  com- 
pany to  show  that  it  was  not  due  to  its  fault,  no  presump- 
tion can  be  indulged  to  sustain  an  allegation  of  the  com- 
pany's failure  to  make  timely  delivery  of  a  message  when 
it  does  not  appear  that  the  addressee  or  someone  repre- 
senting him  was  at  the  place  designated  for  delivery." 
There  is  abundant  authority  for  the  doctrine  that  proof 
of  an  unreasonable  delay  in  delivery,  or  of  a  failure  to 
deliver,  creates  a  presumption  of  negligence  on  the  part  of 
the  carrier,  and  casts  upon  ij;  the  burden  of  showing  ex- 
culpatory facts  or  circumstances. '^     The  reasonableness 

10  strong    V.    Western    Union    Tel.  Independent  Line  of  Tel.,   44  N.  Y. 

Co.,  18  Idaho,  389,  Ann.  Cas.  1912A,  263,  4  Am.  Rep.  673;  Western  Union 

55,   109   Pac.  910;    Tyler  v.  Western  Tel.  Co.  v.  Griswold,  37  Ohio  St.  301, 

Union  Tel.   Co.,  60  111.  421,   14  Am.  41  Am.  Eep.  500.     See  note  to  West- 

Eep.   38;   Western  Union  Tel.  Co.  v.  ern  Union  Tel.  Co.  v.  Blanchard   (68 

Meek,  49  Ind.  53;  Turner  v.  Hawkeye  Ga.  299),  45  Am.  Eep.  499.     See,  also, 

Tel.  Co.,  41  Iowa,  458,  20  Am.  Eep.  §  210,  post. 

605;  La  Grange  v.  Southwestern  Tel.  n  Western  Union  Tel.  Co.  v.  SuUi- 

Co.,    25    La.    Ann.    383;    Bartlett    v.  van,  82  Ohio  St.  14,  137  Am.  St.  Eep. 

Western  Union  Tel.  Co.,  62  Me.  209,  754,    91    N.  E.    867;    distinguishing 

16  Ain.  Eep.  437 ;  Western  Union  Tel.  Western  Union  Tel.  Co.  v.  Griswold,  37 

Co.  V.  Carew,  15  Mieh.  525;  Baldwin  Ohio  St.  301,  41  Am.  Bep.  500. 

V.   United  States  Tel.   Co.,  45  N.  Y.  12  Lothian   v.    Western   Union  Tel. 

744,  6  Am.  Eep.  165;  Eittenhouse  v.  Co.,   25   S.  D.   319,  126   N.   W.   621; 
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or  unreasonableness  of  rules  and  regulations  raade  by  a 
telegraph  company  must  be  determined  with,  reference  to 
public  policy,  precisely  as  in  the  case  of  common  carriers, 
and  a  stipulation  which  exempts  such  company  from  dam- 
ages for  its  own  negligence  is  void.*^  There  appears  to  be 
considerable  conflict  in  the  various  decisions  upon  the 
question  of  the  validity  of  the  printed  stipulation  upon  a 
telegraph  blank  limiting  the  liability  of  the  company  for 
mistakes  and  delays  in  transmission  of  messages.  In 
some  of  the  decisions  it  is  held  that  such  stipulations  are 
valid,  and  in  others,  that  they  are  not  valid  and  are  con- 
trary to  public  policy.  And  it  has  been  suggested  that  a 
different  rule  as  to  the  burden  of  proof  may  obtain  where 
the  restriction  of  the  liability  is  held  to  be  competent.  We 
see  no  reason  for  this.  In  such  cases  we  have  only  to  urge 
the  adoption  of  the  views  set  forth  in  the  preceding  sec- 
tion that  once  the  plaintiff  has  established  his  prima  facie 
case,  the  burden  of  evidence  should  rest  upon  the  defend- 
ant, to  prove  his  special  contractual  exemption  and  to  meet 
the  plaintiff's  case  up  to  any  point  which  may  recast  the 
burden  onto  him;  and  this  finds  support  from  the  fact 
above  stated,  that  in  most  cases  the  defendant  will  be 
aware  of  facts  in  explanation  or  palliation  of  which  the 
plaintiff  ex  necessitate  rei  is  ignorant.^* 

Seldon   v.    Western    XJnion    Tel.    Co.,  win  v.  United  States  Tel.  Co.,  45  N. 

146  Iowa,  743,  126  N.  W.  969 ;  Cars-  Y.   744,   6   Am.   Eep.   165 ;   Kemp   v. 

well  V.   Western  Union  Tel.  Co.,  154  Western  Union  Tel.  Co.,  28  Neb.  6fil, 

N.  C.  112,  69  S.  E.  782;  Bailey  &  Co.  26  Am.  St.  Eep.  363,  44  N.  W.  1064. 

V.   Western  Union   Tel.  Co.,   227   Pa.  In   Mississippi,  Kentucky,   and  Okla- 

522,   19  Ann.  Cas.  895,  76  Atl.  736;  homa,  telegraph  companies  are  by  law 

Leppard  v.  Western  Union  Tel.  Co.,  88  declared  to  be  common  carriers,  and 

S.  C.  388,  70  S.  E.  1004;   Garner  v.  the  supreme    courts    in    those    states 

Western  Union  Tel.  Co.,  87  S.  C.  316,  held  that  said  stipulation  above  quoted 

69  S.   E.   510;    Heath  v.   Postal  Tel.  is  invalid  and  unavailing  as  a  defense 

Cable  Co.,  87  S.  C.  219,  69,  S.  E.  283;  under    the    constitution    and    statute 

Baker  v.  Western  Union  Tel.  Co.,  87  which  declared  telegraph  companies  to 

S.  C.  174,  69  S.  E.  151.  be  common    carriers    in  their  line  of 

13  Strong   V.    Western    Union    Tel.  business  and  subject    to   liability    as 
Co.,  supra.  such:  Post  Tel.  &  C.  Co.  v.  Wells,  82 

14  Sweatland  v,  Illinois  etc.  Tel.  Co.,  Miss.   733,  35    South.    190 ;   Western 
27  Iowa,  433,  1  Am.  Eep.  285;  Bald-  Union  Tel.  Co.  v.  Eubanks,  100  Ky. 
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§  183  (181).  Actions  against  common  carriers— Of  pas- 
sengers.— Equally  important  in  its  magnitude,  and  more 
important  from  its  results,  is  that  bra.ncli  of  the  law  of 
evidence  relating  to  actions  for  personal  injuries  to  a 
passenger  through  the  act  of  a  common  carrier.  The  ques- 
tion of  what  the  plaintiff  has  to  prove  to  put  upon  the 
defendant  the  burden  of  evidence  is  now  regulated,  after 
a  countless  number  of  decisions  founded  on  the  various 
and  improved  means  of  transportation,  on  the  original 
simple  lines  of  the  contract  to  carry  the  passenger  without 
negligence  on  his,  the  carrier 's,  part.  It  is  well  settled  that, 
while  the  common  carrier  of  passengers  is  not  an  insurer 
of  the  safety  of  its  passengers,  yet  it  is  bound  to  use  the 
utmost  care  to  guard  against  the  possibility  of  accident 
arising  from  the  condition  of  its  road,  machinery  and  ap- 
pliances used  in  transportation,  or  from  the  conduct  and 
control,  or  defect  of  such  conduct  or  control,  of  its  trans- 
portation business. ^^  In  ordinary  actions  for  negligence 
the  general  rule  obtains  that  the  person  asserting  the  neg- 
ligence or  other  wrong  has  the  burden  of  proof ;  but,  as  we 
have  seen  in  such  actions,  slight  proof  sometimes  suffices 
to  raise  a  presumption  of  negligence,  and  the  burden  is 
thus  cast  upon  the  other  party  to  overcome  this  presump- 
tion.^® Thus  in  actions  against  common  carriers  for 
personal  injuries  received  by  a  passenger,  the  burden  is 
upon  him  to  show  that  he  received  the  injury  while  a  pas- 
senger and  by  reason  of  the  negligence  of  the  carrier.  It 
goes  without  saying  that  on  the  plaintiff  rests  the  burden 
of  introducing  his  case  by  proving  the  very  foundation  oh 
which  the  liability  of  the  defendant  is  charged.     The  plain- 

591,  66  Am.  St.  Eep.  ?61,  36  L.  B.  A.  are  obliged  to  serve  all  alike,  and  that 

711,  38  S.  W.  1068;  BlaekweU  M.  &  they  may  protect  themselves  by  stipu- 

E.  Co.  V.  Western  Union  Co.,  17  Okl.  lations  similar  to  those  under  consid- 

376,  10  Ann.  Cas.  855,  89  Pao.  235.  eration   in  this   case.     See,   also,   ex- 

In   Primrose   T.   Western  Union   Tel.  haustive  note  to  Western  Union  Tel. 

Co.,  154  U.  S.  1,  38  L.  Ed.  883,  14  Co.  v.  Blanehard,  supra. 
Sup.  Ct.  Rep.  1098,  the  court  declares  is  Irvine  v.  Delaware  L.  &  W.  B. 

that  telegraph  companies  are  not  com-  Co.,  184  Fed.  664,  106  C.  C.  A.  600. 
mon  carriers  except  in  so  far  as  they  16  See  §  15,  ante,  and  oases  cited. 
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tiff  having  alleged  that  he  was  a  passenger,  a  material 
allegation,  he  must  prove  it  by  a  preponderance  of  the  evi- 
dence before  he  can  recover.^^  He  must  also  prove  that 
the  defendant  is  a  carrier,  except  when  it  is  presumed,  as 
in  the  case  of  a  railway  company  (for  everyone  riding  in 
a  railway  car  is  presumed  to  be  there  lawfully  as  a  pas- 
senger, and  the  onus  is  upon  the  carrier  to  prove  that  he 
was  a  trespasser),  and  further,  that  he  had  a  right  to  be 
in  the  vehicle  of  transportation  when  the  injuries  were 
caused.  In  other  words,  the  burden  is  on  him  to  establish 
the  basis   of  his   claim   on  which  his   injury   depends.^* 


17  Kulpinsky  v.  Sampaell,  145  111. 
App.  242. 

18  Birmingham  Ry.  ete.  Co.  t.  Mc- 
Curdy,  172  Ala.  488,  55  South.  616; 
Georgia  Pae.  E.  Co.  v.  Love,  91  Ala. 
432,  24  Am.  St.  Eep.  927,  8  South. 
714;  Southern  Pac.  Co.  v.  Hogan,  13 
Ariz.  34,  29  L.  E.  A.,  N.  S.,  813,  108 
Pae.  240;  St.  Louis  ete.  By.  Co.  v. 
Watson,  97  Ark^  560,  134  8.  W.  949; 
Kruse  v.  St.  Louis  ete.  K.  Co.,  97 
Ark.  137,  133  S.  W.  841;  Wyatt  v. 
Pacifie  ete.  E.  Co.,  156  Cal.  170,  103 
Pae.  892;  Valente  v.  Sierra  E.  Co.,  151 
Cal.  534,  91  Pac.  481;  Kruok  ¥.  Con- 
Bectieut  Co.,  84  Conn.  401,  80  Atl. 
162;  Bergan  v.  Central  etc.  E.  Co., 
82  Conn.  574,  74  Atl.  937;  File  v. 
Wilmington  City  E.  Co.,  7  Penne. 
(Del.)  463,  80  Atl.  623;  Sullivan  v. 
Capital  Trae.  Co.,  34  App.  D.  C.  358 ; 
Florida  East  Coas^t  Ey.  Co.  v.  Wade, 
53  Fla.  620,  43  South.  775;  Jaekson 
V.  Georgia  E.  ete.  Co.,  7  Ga.  App.  644, 
67  S.  K  898;  Chicago  City  E.  Co.  v. 
Carroll,  206  111.  318,  68  N.  B.  1087; 
Griswold  v.  Chieago  City  By.  Co.,  150 
111.  App.  614;  Barnes  v.  Danville  St. 
Ey.  etc.  Co.,  143  HI.  App.  259; 
Chieago  ete.  R.  Co.  v.  Huston,  95  111. 
App.  350 ;  Kelley  v.  Grand  Trunk  etc. 
B.  Co.,  46  Ind.  App.  697,  93  N.  E. 
616 ;  Louisville  etc.  E.  Co.  v.  Thomp- 
son, 107  Ind.  442,  57  Am.  Eep.  120,  8 


N.  E.  18,  9  N.  E.  357;  Hannestad  v. 
Chicago  etc.  E.  Co.,  132  Iowa,  232,  109 
N.  W.  718;  Brown  t.  Union  Pac.  E. 
Co.,  81  Kan.  701,  106  Pac.  1001; 
Illinois  Cent.  E.  Co.  v.  Proctor,  31 
Ky.  Law  Eep.  494,  102  S.  W.  826; 
Marsalis  V:  Louisiana  ete.  E.  Co.,  129 
La.  146,  55  South.  744;  Lockwood  v. 
Boston  etc.  E.  Co.,  200  Mass.  537,  22 
L.  E.  A.,  N.  S.,  488,  86  N.  E.  934; 
Carroll  v.  Boston  ete.  E.  Co.,  200  Mass. 
527,  86  N.  E.  793;  Konieczny  v. 
Detroit  etc.  E.  Co.,  164  Mich.  66,  128 
N.  W.  1096 ;  Mageau  v.  Great  North- 
ern E.  Co.,  102  Minn.  399,  113  N.  W. 
101.6;  Eichter  v.  United  Eys.  Co.,  145 
Mo.  App.  1,  129  S.  W.  1055;  Norton 
T.  St.  Louis  ete.  R.  Co.,  40  Mo.  App. 
642;  Setzler  v.  Metropolitan  St.  E. 
Co.,  227  Mo.  454,  127  S.  W.  1; 
Gabriel  v.  St.  Louis  etc.  E.  Co.,  135 
Mo.  App.  222,  115  S.  W.  3;  Cooper 
V.  Century  Eealty  Co.,  224  Mo.  709, 
123  S.  W.  848;  Hoskins  v.  Northern 
Pac.  E.  Co.,  39  Mont.  394,  102  Pac. 
988;  Lincoln  Traction  Co.  v.  Brook- 
over,  77  Neb.  217,  109  N.  W.  168; 
Keene  v.  Eastman,  75  N.  H.  191,  72 
Atl.  213;  MoCullom  v.  Atlantic  City 
etc.  E.  Co.,  77  N.  J.  L.  603,  72  Atl. 
87 ;  Mesohneck  v.  Brooklyn  ete.  E.  Co., 
325  App.  Div.  265,  109  N.  Y.  Supp. 
594  J  Dista  v.  Westchester  etc.  E.  Co., 
103  N.  T.  Supp.  788;  Goss  T.  North- 
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Having  established  the  relationship  of  passenger  and  car- 
rier, it  is  on  the  plaintiff  to  prove  that  his  injuries  were 
caused  through  the  carrier's  negligence.  The  question 
immediately  arises,  how  far  the  res  ipsa  loquitur  doctrine 
will  carry  the  plaintiff,  and  there  is  high  authority  for  the 
statement  that  the  mere  fact  of  the  accident  to  the  passen- 
ger, and  attributable  to  the  carrier,  the  passenger  not  be- 
ing a  contributing  party  to  it  is  sufficient  to  make  out  his 
prima  facie  case."  It  has  been  the  settled  law  of  the  United 


em  Pac.  B.  Co.,  48  Or.  439,  87  Pac. 
149 ;  Creed  v.  Pennsylvania  B.  Co.,  86 
Pa.  139,  27  Am.  Bep.  693;  Sutton  t. 
Southern  By.,  82  S.  C.  345,  64  S.  E. 
401;  International  etc.  B.  Co.  v.  Dun- 
can, 55  Tex.  Civ.  App.  440,  121  S.  W. 
362 ;  St.  Louis  etc.  E.  Co.  v.  Sizemore, 

53  Tex.  Civ.  App,  491,  116  S.  W.  403; 
Eambie  v.  San  Antonio  etc.  B.  Co.,  45 
Tex.  Civ.  App.  422,  100  8.  W.  1022; 
Texas  etc.  E.  Co.  v.  Black,  87  Tex. 
160,  27  S.  W.  118 ;  Schuyler  v.  South- 
ern Pac.  Co.,  37  Utah,  581,  109  Pao. 
458;  Norfolk  etc.  E.  Co.  v.  Ehodes, 
109  Va.  176,  63  S.  B.  445;  Norfolk 
etc.  E.  Co.  y.  Birchfield,  105  Va.  809, 

54  S.  E.  879;  Southern  E.  Co.  v.  Daw- 
son, 98  Va.  577,  36  S/ E,  996;  Norvel 
V.  Kanawha  etc.  Co.,  67  W.  Va.-  467, 
68  S.  E.  288;  Lugner  v.  Milwaukee 
etc.  By.  &  Light  Co.,  146  Wis.  175, 
131  N.  W.  342;  Bartholomaus  v.  Mil- 
waukee etc.  Ey.  &  Light  Co.,  129  Wis. 
388,  109  N.  W.  143;  Irvine  v.  Dela- 
ware etc.  E.  Co.,  184  Fed.  664,  106 
C.  C.  A.  600;  Pennsylvania  E.  Co.  v. 
McCaflErey,  149  Fed.  404;  Lydon  v. 
Eobert  Smith  Ale  Brewing  Co.,  133 
Fed.  830. 

19  Birmingham  Ey.  etc,  Co.  v.  Mc- 
Curdy,  172  Ala.  488,  55  South.  616; 
St.  Louis  etc,  Ey,  Co.  v.  Fambro,  88 
Ark.  12,  114  S.  W.  230;  Boberts  v. 
Sierra  E.  Co.,  14  Cal.  App.  180,  111 
Pac.  519,  527;  Houghton  v..  Market 
St.  E.  Co,,  1  Cal.  App.  576,  82  Pac 


972;  Bosqui  v.  Sutro  E.  Co.,  131  Cal. 
390,  63  Pac.  682;  Denver  City  Tram- 
way Co.  V. ,  Hills,  50  Colo.  328,  116 
Pae.  125;  Pensacola  Electric  Co.  v. 
Bissett,  59  Fla.  360,  ,52  South.  367; 
Freeman  v.  Collins  Park  etc.  B.  Co., 
117  Ga.  78,  43  S.  E.  410;  Killian  \. 
Georgia  B.  etc.  Co.,  97  Ga.  727,  23 
S.  E.  384;  Elgin  et(J.  Traction  Co.  v, 
Wilson,  217  111.  47,  75  N.  E.  436; 
New  York  etc.  B.  Co.  v.  Blumenthal, 
160  111.  40,  43  N.  E.  809;  Garner  v. 
Chicago  Con.  Traction  Co.,  150  III. 
App.  149;  Lake  Erie  etc.  E.  Co.  v. 
Cotton,  45  Ind.  App.  580,  91  N.  E. 
253 ;  Louisville  etc.  E.  Co.  v.  Snyder, 
117  Ind.  435,  10  Am.  St.  Bep.  60, 
3  L.  B,  A.  434,  20  N.  E.  284;  Dieck- 
raann  v,  Chicago  etc,  E.  Co.,  145  Iowa, 
250,  139  Am.  St.  Eep,  420,  121  N.  W. 
676;  Metropolitan  St.E.  Co,  v.  War- 
ren, 74  Kan.  244,  86  Pac.  131,  89  Pac. 
65S;  Southern  Ey.  Co.  v.  Brewer,  32 
Ky.  Law  Bep.  1374,  108  S.  W.  936; 
Louisville  etc.  B.  Co.  v.  Bitter's  Admr., 
85  Ky.  .368,  9  Ky.  Law  Eep,  22,  3 
S.  W.  591.;  United  Eys.  etc.  Co.  «. 
Woodbridge,.97  Md.  629,  55  Atl.  444; 
Baltimore  etc.  B.  Co.  v,  Swann,  81 
Md,  400,  31  L,  E.  A,  313,  32  Atl,  175; 
Hebblethwaite  v.  Old  Colony  St,  B- 
Co,,  192  Mass,  295,  78  N,  E.  477; 
Wadsworth  v.  Boston  El.  By.  Co.,  182 
Mass,  572,,  66  N,  E.  421;  Yazoo  B. 
Co.  V,  Humphrey,  83  Miss.  721,  36 
South,   154j   Mitchell  v.  Chicago  etc. 


§  183  (181)         THE  LAW  OF  EVIDENCE  IN  CIVIL,  CASES. 


48 


States  supreme  court-"  that  the  happening  of  an  injurious 
accident  is,  in  passenger  cases,  prim:a  facie  evidence  of  neg- 
ligence on  the  part  of  the  carrier,  and  that  (the  passenger 
being  himself  in  the  exercise  of  due  care)  the  burden  then 
rests  upon  the  carrier  to  show  that  its  whole  duty  was  per- 
formed, and  that  the  injury  was  unavoidable  by  human 
foresight.^^  But  the  plaintiff  cannot  rest  on  the  fact 
merely  that  while  a  passenger  he  was  injured,  because  non 
constat  but  that  he  was  injured  by  someone  or  something 
for  which  the   carrier  would   not   be   responsible. ^^     He 


K.  Co.,  132  Mo.  App.  143,  112  S.  W. 
291;  Erwiu  v.  Kansas  City  etc.  E.  Co., 

94  Mo.  App.  289,  68  S.  W.  88;  Lin- 
coln Traction  Co.  v.  Heller,  72  Neb. 
127,  100  N.  W.  197,  102  N.  W.  262; 
Chicago  etc.  B.  Co.  v.  Wolfe,  61  Neb. 
502,  86  N.  W.  441;  Loudoun  v. 
Eighth  Ave.  E.  Co.,  162  N.  Y.  380, 
56  N.  E.  988;  BrumbergerT.  Joline, 
125  N.  Y.  Sapp.  519;  Greer  t.  Union 
E.  Co.,  50  Misc.  Eep.  580,  99  N.  Y. 
Supp.  428;  Lambeth  v.  North  Caro- 
lina E.  Co.,  66  N.  C.  494,  8  Am.  Eep. 
508;  Traction  Co.  v.  Holzenkamp,  74 
Ohio  St.  379,  113  Am.  St.  Eep.  980,  6 
L.  E.  A.,  N.  S.,  800,  78  N.  E.  529; 
Enos  T.  Ehode  Island  etc.  E.  Co.,  28 
E.  I.  291,  12  L.  E.  A.,  N.  S.,  244, 
67  Atl.  5;  Dampman  v.  Pennsylvania 
E.  Co.,  166  Pa.  520,  31  Atl.  244; 
Grant  v.  Southern  Ey.,  84  S.  C.  114, 
65  S.  E.  1022;  Davis  v.  Atlantic  etc. 
E.  Co.,  83  S.  C.  66,  64  S.  E.  1015; 
Cooper  V.  Georgia  etc.  R.  Co.,  61  'S.  C. 
345,  39  S.  E.  543;  Illinois  Cent.  R. 
Co.  V.  Porter,  117  Tenn.  13,  10  Ann. 
Cas.  789,  94  S.  W.  666;  Freeman  v. 
Davis  (Tex.  Civ.  App.),  117  S.  W. 
186;  Eoanoke  Ey.  etc.  Co.  v.  Sterrett, 
111  Va.  293,  68  S.  B.  998 ;  Cincinnati 
Traction  Co.  v.  Leach,  169  Fed.  549, 

95  C.  C.  A.  47;  New  Jersey  E.  etc. 
Co.  V.  Pollard,  22  Wall.  (IT.  S.)  341, 
22  L.  Ed.  877;  Eailroad  Co.  v.  Chali- 
foux,   22   Can.   S.  Ct.    721;    Thatcher 


T.  Eailroad  Co.  (Can.);  i  TJ.  C.  C.  P. 
543. 

20  Since  the  decisions  in  Stokes  v. 
Salstonstall,  38  U.  S.   (13  Pet.)   181, 

10  L.  Ed.  115,  and  New  Jersey  etc. 
Co.  V.  Pollard,  89  U.  S.  (22  Wall.) 
341,  22  L.  Ed.  877.  The  rule  an- 
nounced in  these  cases  has  received 
general  acceptance,  and  was  followed 
in  Inland  &  Seaboard  Coasting  Co.  v. 
Tolson,  139  U.  S.  551,  35  L.  Ed.  270, 

11  Sup.  Ct.  Eep'.  653. 

21  Gleeson  v.  Virginia  Midland  Ey. 
Co.,  140  U.  S.  435,  35  L.  Ed.  458,  11 
Sup.  Ct.  Eep.  859,  followed  in  Cin- 
cinnati Traction  Co.  v.  Leach,  169 
Fed.  549,  95  C.  C.  A.  47,  where  the 
court  said  the  defendant  in  error  hav- 
ing shown  to  the  jury  that  he  was  a 
passenger  aboard  appellant's  car,  and 
that  whUe  such  passenger  he  was  in- 
jured, the  burden  of  proof  shifted  to 
the  appellant  (defendant  below)  to 
satisfy  the  jury  by  a  preponderance 
of  the  evidence  in  the  case  that  it  was 
guilty  of  no  negligence  that  proxi- 
mately contributed  to  the  accident: 
Missouri  K.  &  T.  Ey.  Co.  v.  Foreman, 
174  Fed.  377,  98  C.  C.  A.  281;  Pat- 
ton  V.  Illinois  Cent.  R.  Co.,  179  Fed. 
530;  Midland  Valley  R.  Co.  v.  Pul- 
gham,  181  Fed.  91,  104  C.  C.  A.  151; 
Irvine  v.  Delaware  etc.  Co.,  184  Fed. 
664,  106  C.  C.  A.  600. 

22  Central  of  Georgia  R.  Co.  v. 
Brown,  165  Ala.  493,  51  South.  565; 
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must  further  prove  tlie  injury  wMch  can  be  attributed  to 
the  defendant's  negligence.  "It  has  been  pointed  out  by 
an  able  judge  that  the  presumption  which  arises  in  this 
case  does  not  arise  from  the  mere  fact  of  injury,  but  from 
a  consideration  of  the  cause  of  the  injury.  Thus  it  was 
said  by  Ruggles,  J.:  'A  passenger's  leg  is  broken  while  on 
his  passage  in  the  railroad  car.  This  mere  fact  is  no  evi- 
dence on  the  part  of  the  carrier  until  something  further 


Wyatt  V.  Pacific  Electric  E.  Co.,  156 
Cal.  170,  103  Pac.  892;  Donovan  t. 
Hartford  St.  E.  Co.,  65  Conn.  201,  29 
L.  E.  A.  297,  32  Atl.  350;  Pile  v 
Wilmington  City  E.  Co.,  7  Penne 
(Bel.)  463,  80  Atl.  62.3;  Harbison  v 
Metropolitan  E.  Co.,  9  App.  Gas 
(D.  C.)  60;  Jacksonville  St.  E.  Co 
V.  Chappell,  21  Ma.  175;  Smith  v. 
Atlantic  Coast  E.  Co.,  5  Ga.  App 
219,  62  S.  E.  1020;  Le  Deau  v 
Northern  Pac.  E.  Co.,  19  Idaho,  711, 
Ann.  Cas.  1912C,  438,  34  L.  E 
A.,  N.  S.,  725,,  115  Pac,  502 
McPadden  v.  Chicago  etc.  E.  Co, 
■149  HI.  App.  298;  Dressier  v. ,  Cit- 
izens' St.  E.  Co.,  19  Ind.  App.  383 
47  N.  E.  651 ;  Hart  v.  St.  Louis  etc, 
E.  Co.,  80  Kan.  699,  102  Pac.  1101 
Pittsburg  etc.  E.  Co.  v.  Grom,  142 
Ky.  51,  133  S.  W.  977;  Western 
Maryland  E.  Co.  T.  State,  95,  Md. 
637,  53  Atl.  969;  Bigwpod  v.  Boston 
etc.  E.  Co.,  209  Mass.  345,  35  L.  E. 
A.,  N.  S.,  112,  95  N.  E.  751; 
Sewell  V.  Detroit  United  Ey.  Co., 
158  Mich.  407,  123  N.  W.  2; 
Thurston  v.  Detroit  United  Ey.  Co., 
137  Mich.  231,  100  N.  W.  395; 
Ehea  v.  Minneapolis  St.  E.  Co.,  Ill 
Minn.  271,  126  N.  W.  823;  Bridges 
V.  Jackson  etc.  E.  Co.,  86  Miss.  584, 
4  Ann.  Cas.  662,  38  South.  788; 
Allison  V.  St.  Louis  etc.  E.  Co.,  157 
Mo.  App.  72,  137  S.  W.  896;  Knuc- 
key  V.  Butte  etc.  E.  Co.,  41  Mont. 
314,  109  Pac.  979;  Lincoln  Traction 
Evidence  II — 4 


Co.  v.  Webb,  73  Neb.  136,  148,  119 
Am.  St.  Eep.  879,  102  N.  W.  258; 
Boucher  v.  Boston  etc.  E.  Co.  (N. 
H.),  79  Atl.  993,  995;  Kingslsy  v. 
Delaware  etc.  E.  Co.,  81  N.  J.  L  536, 
80  Atl.  327;  Losie  v.  Delaware  etc. 
Co.,  142  App.  Div.  ,  214,  126  N.  Y. 
Supp.  871;  Cleveland  City  Ey.  Co. 
V.  Osborn,  66  Ohio  St.  45,  63  N.  E. 
604;  St.  Louis  etc.  E.  Co.,  v.  Gos- 
nell,  23  Okl.  588,  22  L.  E.  A.,  N.  S., 
892,  101  Pac.  112G;  Armstrong  v. 
Portland  E.  Qo.,  52  Or.  437,.  97  Pac, 
715;  Ault  V.  Cowan,  20  Pa.  Sup.  Ct. 
616;     Pagan    v.    Ehode    Island    Co., 

27  E.  I.  51,  69  Atl.  672;  McKittriek  V; 
Greenville  Traction  Co.,  88  S.,C.  91, 
70  S.  E.  4:14;  East  Tennessee  etc.  E. 
Co.  T.  Mitchell,  11  Heisk!  (Tenu!) 
400;  Texas  etc.  E.  Co.  v.  Harrington, 
44  Tex.  Civ.  App.  386,  98  >S.  W. 
653;  Texas  e,tc.  E.  Co.  y.  Overall,  82 
Tex.  247,  18  '  S.  W.  142;  Paul,  v. 
Salt  Lake  City  E.  Co.,  34  Utah,  1, 
95  Pac.  363;  Eoanoke  E.  etc.  Co.  v. 
Sterrett,  108  Va. ,  533,  128  .Arp.,  St. 
Eep.  971,  19  L.  E.  A.,  N,,S.,  316, 
62  S.  E.  385;  De  Yoe  v.  Seattle 
Elec.  Co.,  53  Wash.  588,  102  Pac. 
446,  104  Pae.  647,  1133;  Hawkins  v. 
Pront  St.  Cable  E.  Co.,  3  Wash.  592, 

28  Am.  St.  Eep.  72,  16  L.  E.  A. 
808,  28  Pac.  1021;  Wenzel  v.  City 
&  Elm  Grove  E.  Co.,  64  W.  Va.  310, 
61  S.  E.  1001;  The  Nederland,  14 
Ped.  63;  Giles  v.  Eailroad  Co.,  36 
U.  C.  Q.  B.  360. 
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be  shown.  If  the  witness  who  swears  to  the  injury  tes- 
tifies also  that  it  was  caused  by  a  crush  in  a  collision  with 
another  train  of  cars  belonging  to  the  same  carriers,  the 
presumption  of  negligence  might  arise — not,  however, 
from  the  fact  that  the  leg  was  broken,  but  from  the  cir- 
cumstances attending  the  fact As  shown  by  other 

decisions,  the  meaning  of  the  foregoing  doctrine  is  that 
the  mere  fact  that  a  passenger  has  sustained  some  injury 
of,  an  unknown  or  obscure  character,  proceeding  from  an 
unknown  or  obscure  source,  while  in  transit  in  the  carrier's 
vehicle,  does  not  of  itself  raise  the  presumption  that  the 
injury  proceeded  from  the  negligence  of  the  carrier.  The 
presumption  arises  from  a  consideration,  collectively,  of 
the  fact  of  the  injury,  and  of  the  kind  and  source  of  it. 
The  fact  of  an  injury  alone  is  not  sufficient.  It  must  be 
traced  to  the  carrier.'  "^^  Therefore,  the  prima  facie  case 
is  made,  out  when  it  appears  that  an  accident  occurred  to 
the  plaintiff  without  fault  on  his  part  while  he  was  a  pas- 
senger by  reason  of  the  failure  of  some  portion  of  the 
machinery  or  other  means  provided,  for  transportation. 
"In  such  cases,  the  rule  of  res  ipsa  loquitur  applies,  and 
when  that  which  causes  the  injury  is  shown  to  have  been 
under  the  management  and  control  of  ihe  carrier  or  its 
servants,  and  furnished  and  applied  by  it,  and  the  accident 
is  such  as  in  the  ordinary  course  of  things  does  not  happen, 
if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation, 
that  the  accident  arose  from  want  of  care,  and  there  is 
said  to  be  a  presumption  of  negligence  sufficient  to  entitle 
the  plaintiff  to  go  to  the  jury."^''     For  example,   when 

23  Thompson,  Neg.,  §  2756.  S.    W.    883;     Walker    v.    Beaumont 

24  Moore  on  Carriers,  772;  St.  Land  etc.  Co.,  15  Cal.  App.  726,  115 
Louis  etc.  E.  Co.  v.  SJivage,  163  Ala.  Pac.  766;  Bassett  v.  Los  Angeles 
55,  50  South.  113;  Alabama  By.  Co.  Traction  Co.  (Cal.),  65  Pac.  470; 
V.  Hill,  93  Ala.  514,  30  Am.  St.  Denver  City  Tramway  Co.  v.  Hills, 
Kep.  65,  and  note,  9  South.  722;  50  Colo.  3^8,  116  Pae.  125;  Denver 
St.  Louis  etc.  R.  Co.  v.  Pollock,  93  &  R.  G.  R.  Co.  v.  Potheringham,  17 
Ark.  240,  123  S.  W.  790;  St.  Louis  Colo.  App.  410,  68  Pac.  978;  Bur- 
By.  Co.  T.  Mitchell,  57  Ark.  418,  21  roughs    v.    Housatonic    By.    Co.,    15 
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the  injury  is  shown  to  be  the  result  of  the  breaking  of  an 
axletree  of  a  coach,  or  the  upsetting  of  a  coach,  or  the 
collision  of  cars  on  the  road  of  the  defendant,  or  of  their 
running  ojff  the  track,  or  of  the  falling  of  a  berth  of  a  ves- 
sel or  in  a  railroad  car,  the  breaking  of  a  bridge,  the  fall- 


Conn.  124,  38  Am.  Dee.  64,  and  note; 
Wood  V.  PMladelpMa  etc.  E.  Co.,  1 
Boyce  (Del.),  336,  76  Atl.  613; 
Kohner  v.  Capital  Traction  Co.,  22 
App.  D.  C.  181,  62  L.  E.  A.  875; 
Atlantic  Coast  Line  B.  Co.  v.  Crosby, 
53  Fla.  400,  43  South.  318;  Freeman 
V.  Collins  Park  etc.  E.  Co.,  117  Ga. 
78,  43  S.  E.  410;  Castelano  v.  Chi- 
cago etc.  Ey.  Co.,  149  111.  App.  250; 
Eagle  Packet  Co.  v.  Defries,  94  111. 
598,  34  Am.  Eep.  245;  Toledo  Ey. 
Co.  V.  Beggs,  85  111.  80,  28  Am.  Eep. 
613;  Louisville  etc.  Traction  Co.  v. 
Worrell,  44  Ind.  App.  480,  86  N.  B. 
78;  Terre  Haute  etc.  R.  Co.  v. 
Sheeks,  155  Ind.  74,  56  N.  E.  434; 
Fiteh  V.  Mason  City  etc.  Traction 
Co.,  124  Iowa,  665,  100  N.  W.  618; 
Chicago  etc.  E.  Co.  v.  Brandon,  77 
Kan.  612,  95  Pac.  573;  St.  Louis  & 
S.  F.  E.  Co.  T.  Burrows,  62  Kan.  89, 
61  Pac.  439;  Southern  E.  Co.  v. 
Brewer,  32  Ky.  Law  Kep.  43,  105  S. 
W.  160;  Davis  v.  Paducah  E.  &  L. 
Co.,  24  Ky.  Law  Eep.  135,  68  S.  W. 
140;  McGinn  v.  New  Orleans  E.  etc. 
Co.,  118  La.  811,  13  L.  E.  A.,  N. 
S.,  601,  43  South.  450;  Le  Blanc  v. 
Sweet,  107  La.  355,  90  Am.  St.  Eep. 
303,  31  South.  766;  Jones  v.  United 
Eys.  etc.  Co.,  99  Md.  64,  57  Atl. 
620;  Philadelphia  Ey.  Co.  v.  Ander- 
son, 72  Md.  519,  20  Am.  St.  Eep. 
483,  8  L.  E.  A.  673,  20  Atl.  2; 
Stockton  V.  Frey,  4  Gill  (Md.),  406, 
45  Am.  Dee.  138,  and  note;  Mc- 
Donough  V.  Boston  etc.  E.  Co.,  208 
Mass.  436,  94  N.  B.  809;  Feital  v. 
Middlesex  Ey.  Co.,  109  Mass.  398,  12 
Am.    Eep.    720;    Ingalls    v.    Bills,    9 


Met.  1,  43  Am.  Dec.  346,  and  note; 
Sewell  V.  Detroit  etc.  Ey.  Co.,  158 
Mich.  407,  123  N.  W.  2;  Marquette 
Ey.  Co.  V.  Kirkwood,  45  Mich.  51,  40 
Am.  Eep.  453,  and  note;  7  N.  W. 
209;  Smith  v.  St.  Paul  City  Ey.  Co., 
32  Minn.  1,  50  Am.  Eep.  550,  18  N. 
W.  827;  McLean  v.  Burbank,  11 
Minn.  277;  Easley  v.  Alabama  etc. 
E.  Co.,  96  Miss.  396,  50  South.  491; 
Memphis  etc.  E.  Co.  y.  Whitfield,  44 
Miss.  466,  7  Am.  Eep.  699;  Kinyoun 
v.  Metropolitan  St.  E.  Co.,  153  Mo. 
App.  477,  134  S.  W.  15;  Och  v. 
Missouri  etc.  E.  Co.,  ISO  Mo.  27,  36 
L.  E.  A.  442,  31  S.  W.  962;  Furnish 
V.  Missouri  Pac.  Ey.  Co.,  102  Mo. 
438,  22  Am.  St.  Eep.  781,  and  note, 
13  S.  W.  1044;  Levering  v.  Union 
Transportation  Co.,  42  Mo.  88,  97 
Am.  Dec.  320,  and  note;  Wolf  v. 
American  Express  Co.,  43  Mo.  421, 
97  Am.  Dec.  406,  and  note;  Knuckey 
7.  Butte  etc.  E.  Co.,  41  Mont.  314, 
109  Pac.  979;  Lincoln  Traction  Co. 
V.  Shephard,  74  Neb.  369,  104  N.  W. 
882,  107  N.  W.  764;  Pullman  Palace 
Car  Co.  V.  Lowe,  28  Neb.  239,  26 
Am.  St.  Eep.  325,  and  full  note,  6 
L.  E.  A.  809,  44  N.  W.  226;  Whalen 
V.  Consolidated  Traction  Co.,  61  N. 
J.  L.  606,  68  Am.  St.  Eep.  723,  41 
L.  E.  A.  836,  40  Atl.  645;  Burke  v. 
State,  64  Misc.  Eep.  558,  119  N. 
Y.  Supp.  1089;  Breen  v.  New  York 
Cent.  etc.  E.  Co.,  109  N.  Y.  297, 
4  Am.  St.  Eep.  450,  16  N.  E.  60,  14 
N.  Y.  St.  835;  Bowen  v.  New  York 
Cent.  Ey.  Co.,  18  N.  Y.  408,  72  Am. 
Dec.  529,  and  note;  Cox  v.  High 
Point  etc.  E.  Co.,  147  N.  C.  353,  61 
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ing  of  a  window,  the  "slamming"  of  a  door,^^  in  all  such 
cases  the  contract  of  the  carrier  implies  that  the  means 
of  transportation  are  proper  and  adequate;  that  the 
appliances  of  the  defendant  in  every  respect  are  fit  for 
the  purpose,  and  that  its  servants  are  competent.  If  an 
injury  to  a  passenger  is  caused  by  apparatus  wholly  under 


S.  E.  183;  Budd  v.  United  Carriage 
Co.,  25  Or.  314,  27  L.  E.  A.  279, 
35  Pao.  660;  Clow  v.  Pittsburgli 
Traction  Co.,  158  Pa;  410,  27  Atl. 
1004;  Meier  v.  Pennsylvania  By.  Co., 
64  Pa.  225,  3  Am.  Rep.  581;  Me- 
Kittriok  v.  Greenville  Traction  Co., 
88  S.  C.  91,  70  S.  E.  414;  Cameron 
V.  Rich,  4  Strob.  (S.  C.)  168,  53  Am. 
Dee.  670,  and  note;  Reeves  v.  Chi- 
cago etc.  R.  Co.,  24  S.  D.  84,  123  N. 
W.  498;  Southern  Pac.  Co.  v.  Blake 
(Tex.  Civ.  App.),  128  S.  W.  668; 
Paul  V.  Salt  Lake  City  E.  Co.,  34 
Utah,  1,  95  Pac.  363;  Baltimore  etc. 
E.  Co.  V.  Noell,  32  Gratt.  (Va.)  394; 
Hawkins  v.  Front  St.  Cable  E.  Co.,  3 
Wash.  592,  28  Am.  St.  Eep.  72,  16 
L.  R.  A.  808,  28  Pac.  1021;  Carrico 
T.  West  Virginia  Cent.  etc.  E.  Co., 
35  W.  Va.  389,  14  S.  E.  12;  Feld- 
schneider  v.  Chicago  etc.  E.  Co.,  122 
Wis.  423,  99  N.  W.  1034;  Balti- 
more etc.  E.  Co.  V.  White,  176  Fed. 
900,  10  C.  C.  A.  370;  Boot  v.  Cats- 
kill  Mountain  E.  Co.,  33  Fed.  858; 
Stokes  V.  Saltonstall,  13  Pet.  (U.  S.) 
181,  10  L.  Ed.  115;  New  Jersey  E. 
etc.  Co.  V.  Pollard,  22  Wall.  (U.  8.) 
341,  22  L.  Ed.  877;  Carpue  v.  Lon- 
don etc.  E.  Co.,  5  Q.  B.  747,  D.  & 
M.  608,  8  Jur.  464,  13  L.  J.  Q.  B. 
138,  3  R.  &  Can.  Cas.  692,  48  Eng. 
Com.  L.  747,  114  Eng.  Reprint, 
1431;  Young  v.  Owen  Sound  Dredge 
Co.,  27  A.  R.  (Can.)  649;  Morrow 
V.  Canadian  Pao.  R.  Co.,  21  A.  R. 
(Can.)  149;  Thatcher  v.  Railroad 
Co.,  4  U.  0.  C.  P.  543.  ■  See  notes  to 
Laing  v.  Celder,  8  Pa.  479,  49  Am. 


Dee.  533;  Farish  &  Co.  9.  Eeigle,  11 
Gratt.  (Va.)  697,  62  Am.  Dee.  666; 
Holbrook  v.  Utica  etc.  R.  Co.,  12  N. 
Y.  236,  64  Am.  Dec.  505;  Curtis 
v.  Rochester  etc.  E.  Co.,  18  N.  Y. 
534,  75  Am.  Dec.  258;  Memphis  etc. 
Co.  V.  McCool,  83  Ind.  392,  43  Am. 
Eep.  71;  Smith  v.  St.  Paul  etc.  Ry. 
Co.,  32  Minn,  1,  50  Am.  Rep.  550,  18 
N.  W.  827;  Huey  v.  Gahlenbeck,  121 
Pa.  238,  6  Am.  St.  Eep.  790,  15  Atl. 
520;  Philadelphia  etc.  Co.  v.  Ander- 
son, 72  Md.  519,  20  Am.  St.  Rep. 
483,  8  L.  R.  A.  673,  20  Atl.  2; 
Pennsylvania  R.  Co.  v.  MacKinney, 
124  Pa.  462,  10,  Am.  St.  Eep.  601, 
2  L.  E.  A.  820,  17  Atl.  14. 

25  Arkansas  Midland  E.  Co.  v. 
Griffith,  63  Ark.  491,  39  S.  W.  550; 
Green  v.  Pacific  L.  Co.,  130  Cal. 
435,  62  Pac.  747;  Bush  v.  Barnett, 
98  Cal.  202,  31  Pac.  2;  Colorado  etc. 
E.  Co.  V.  McGarry,  41  Colo.  398,  92 
Pac.  915 ;  Denver  Tramway  Co.  v. 
Eeid,  4  Colo.  App.  53,  35  Pac.  269; 
MacFeat   v.  Philadelphia  etc.  E.  Co., 

5  Penne.  (Del.)  52,  62  Atl.  898; 
Pensacola  Elec.  Co.  v.  Alexander,  58 
Fla.  337,  50  South.  673;  Louisville  & 
N.  E.  Co.  V.  Willis,  58  Fla.  307,  51 
South.  134;  Pensacola  Elec.  Co.  v. 
Bissett,  59  Fla.  360,  52  South.  367; 
McFadden  v.  Chicago  etc.  R.  Co.,  149 
111.    App.   298;    Castelano   v.   Chicago 

6  J.  El.  R.  Co.,  149  HI.  App.  250; 
Hickey  v.  Chicago  City  R.  Co.,  148 
111.  App.  197;  Wabash  Western  R. 
Co.  V.  Friedman,  41  HI.  App.  270; 
Cleveland  etc.  R.  Co.  v.  Hadley,  170 
Ind.  204,  16  Ann.  Cas.   1,  16  L.  R. 
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the  control  of  the  carrier  and  furnished  and  applied  by  it, 
or  by  some  defect  in  machinery,  cars  or  tracks,  and  the 
accident  is  of  such  a  character  as  does  not  ordinarily  occur 
if  due  care  is  used,  the  law  comes  to  the  aid  of  the  plain- 
tiff and  raises  a  presumption  of  negligence.  The  pre- 
sumption arises,  however,  from  the  nature  of  the  accident 
and  the  circumstances,  and  not  from  the  mere  fact  of  the 
accident  itself.  Since  the  defendant  is  in  a  situation  to 
ascertain  and  explain  the  cause  of  the  injury,  while  the 
plaintiff  is  not,  it  is  reasonable  that  the  burden  of  such  ex- 
planation should  rest  upon  the  defendant.''^  It  follows 
that,  when  the  plaintiff  in  such  cases  shows  that  an  acci- 


A.,  N.  S.,  527,  82  N.  E.  1025,  84 
N.  E.  13;  Cleveland  etc.  E.  Co.  v. 
Newell,  75  lud.  542;  Quimby  v.  Bos- 
ton etc.  K.  Co.,  69  Me.  340;  Phila- 
delphia etc.  B.  Co.  V.  Anderson,  72 
Md.  519,  20  Am.  St.  Eep.  483,  8  L. 
R.  A.  673,  20  Atl.  2;  Smith  v.  St.  Paul 
By.  Co.,  32  Minn.  1,  50  Am.  Eep.  550, 
18  N.  W.  827;  Easley  v.  Alabama 
G.  S.  B.  Co.,  96  Miss.  396,  50  South. 
491;  Donovan  v.  Kansas  etc.  E.  Co., 
157  Mo.  App.  649,  138  S.  W.  679; 
Cooper  v.  Century  Realty  Co.,  224 
Mo.  709,  123  S.  W.  848;  Knuckey 
V.  Butte  Elec.  B.  Co.,  41  Mont.  314, 
109  Pao.  979;  Sherman  v.  Southern 
Pac.  Co.,  33  Nev.  385,  111  Pac. 
416,  419,  115  Pao.  909;  Burke  v. 
State,  64  Misc.  Eep.  558,  119  N.  Y. 
Supp.  1089;  Bamberg  v.  Interna- 
tional E.  Co.,  53  Misc.  Eep.  403,  103 
N.  Y.  Supp.  297;  Smith  v.  British 
Packet  Co.,  86  N.  Y.  408;  Curtis  v. 
Rochester  Ey.  Co.,  18  N.  Y.  534,  75 
Am.  Dee.  258;  Murphy  v.  Coney 
Island  Ey.  Co.,  36  Hun  (N.  Y.),  199; 
Eailroad  Co.  v.  Walrath,  38  Ohio  St. 
461,  43  Am.  Eep.  433;  Pennsylvania 
E.  Co.  V.  Books,  57  Pa.  339,  98  Am. 
Dec.  229;  Bundle  v.  Eailroad  Co.,  33 
Pa.  Sup.  Ct.  233;  Williford  v.  South- 
ern B.   Co.,   85   S.   C.  301,  67  S.  E. 


302;  Shelton  v.  Southern  B.  Co.,  86 
S.  C.  98,  67  S.  E.  899;  Lewis  v. 
Texas  &  N.  0.  E.  Co.  (Tex.  Civ. 
App.),  124  S.  W.  1006;  St.  Louis 
etc.  B.  Co.  V.  Parks,  40  Tex.  Civ. 
App.  480,  90  S.  W.  343;  Dearden 
V.  San  Pedro  etc.  E.  Co.,  33  Utah, 
147,  93  Pac.  271;  Firebaugh  v.  Seat- 
tle Electric  Co.,  40  Wash.  658,  111 
Am.  St.  Bep.  990,  2  L.  E.  A.,  N.  S., 
836,  82  Pac.  995;  Winters  v.  Balti- 
more etc.  B.  Co.,  163  Fed.  106,  100 
C.  C.  A.  462;  New  Jersey  etc.  Co. 
v.  Pollard,  22  Wall.  (U.  S.)  341,  22 
L.  Ed.  877;  Stokes  v.  Saltonstall,  13 
Pet.  181,  10  L.  Ed.  115;  Christie  v. 
Griggs,  2  Camp.  79,  11  E.  E.  666; 
Skinner  \.  London  etc.  Ey.  Co.,  5 
Ex.  787,  15  Jur.  299.  For  further 
illustrations,  see  2  Ency.  of  Ev.,  pp. 
912-920.  See,  also,  notes  to  Bar- 
nowski  V.  Helson,  15  L.  E.  A.  38; 
Chicago  Union  Traction  Co.  i . 
Thomas  Mee,  4  Ann.  Cas.  10,  and  to 
Overcash  v.  Charlotte  Electric  etc.  Co., 
12  Ann.  Cas.  1045. 

26  Delaware,  L.  &  W.  Ey.  Co.  v. 
Napheys,  90  Pa.  135;  Gillespie  v.  St. 
Louis,  K.  C.  &  N.  By.  Co.,  6  Mo. 
App.  554;  Ware  v.  Barataria  &  L. 
Canal  Co.,  15  La.  169,  35  Am.  Dec. 
189,  and  note. 
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dent  has  happened  to  him  as  a  passenger  by  reason  of 
some  defect  or  failure  in  the  vehicle  or  by  reason  of  some 
mismanagement,  it  is  not  necessary  for  him  to  prove  the 
specific  defect  or  mismanagement;  an  inference  of  a  want 
of  care  arises  from  the  injury  and  surrounding  circum- 
stances, and  the  burden  of  explanation  is  thrown  upon  the 
cai'rier.^^  The  rule  was  thus  stated  in  an  English  case: 
"There  must  be  reasonable  evidence  of  negligence;  but 
where  the  thing  is  shown  to  be  under  the  management  of 
defendant  or  his  servants  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the  defendants, 
that  the  accident  arose  from  want  of  care."^^  The  rea- 
son assigned  for  the  adoption  of  the  rule,  that  the  hap- 
pening of  the  accident  is  prima  facie  proof  of  the  negli- 
gence of  the  carrier,  is  the  fact  that,  from  the  very  nature 
of  things,  the  means  of  proving  due  care  and  diligence  on 
his  part  are  more  within  his  power  than  are  the  means  of 
proving  negligence  in  the  power  of  the  party  injured. 
"The  law,  looking  both  to  the  convenience  and  justice  of 
the  case — convenience,  because  the  evidence  is  generally 
in  the  possession  of  the  defendant  and  not  in  that  of  the 
plaintiff,  and  justice,  because  the  plaintiff  should  not  be 
required  to  give  evidence  as  to  facts  which  are  known  to 
the  defendant  and  not  to  him,  and  which  the  defendant  is 
interested  in  withholding  from  him — requires  the  defend- 
ant to  prove  affirmatively  that  such  care  and  skill  were 
exercised."^® 

2T  Meier   v.   Pennsylvania  Ey.   Co.,  877;  Skinner  v.  London  etc.  Ey.  Co., 

64  Pa.  225,  3  Am.  Eep.  581;   Feital  5  Ex.  787,  15  Jur.  299.     See  note  to 

r.  Middlesex  By.  Co.,  109  Mass.  398,  Barnowski  y.  Hels-'on,  15  L.  E.  A.  35. 

12  Am.  Eep.  720;   Holbrook  v.  Utica  28  Scott    v.    London    Dock    Co.,    3 

Ey.   Co.,  12  N.  Y.  236,  64  Am.  Deo.  Hurl.   &   C.   595,   34   L.   J.   Ex.    220, 

502;    Smith  v.   St.   Paul  By.   Co.,  32  11   Jur.,   N.   S.,   204,   13   L.   T.   148, 

Minn.  1,  50  Am.  Eep.  550,  18  N.  W.  13  Week.  Bep.  410. 

827;  New  Jersey  etc.  E.  Co.  v.  Pol-  20  Thomp.  Carr.  Pass.  211. 
lard,  22  Wall.  (U.  S.)  341,  22  L.  Ed. 
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§  183a  (181).  Actions  against  common  carriers  —  By 
others  than  passengers. — It  follows  that  if  there  is  no  obli- 
gation on  the  part  of  the  carrier,  then  the  person  injiired 
and  the  carrier  stand  on  the  ordinary  footing  of  the  parties 
to  the  well-known  action  for  negligence.  The  rule  laid  down 
in  the  foregoing  cases  grows  out  of  the  peculiar  relation 
between  the  carrier  and  the  passenger  and  of  the  contract 
to  carry  safely;  and,  unless  such  relation  exists,  the  plain- 
tiff in  an  action  against  a  common  carrier  must  furnish 
other  proof  of  negligence  than  the  fact  of  the  injury.^" 
Where  there  is  no  such  contract  for  the  special  care  and 
safety  of  the  plaintiff  on  the  part  of  the  carrier,  the  plain- 
tiff must  establish  more  than  a  prima  facie  case;  and  the 
burden  of  proof  rests  on  him  to  show  due  care  on  his  part. 
It  devolves  upon  him  to  trace  the  cause  of  his  injury  di- 
rectly to  the  fault  or  neglect  of  the  defendant;  and  to  do 
this  he  must  establish  by  evidence  circumstances  from 
which  it  may  fairly  be  inferred  that  there  is  reasonable 
probability  that  the  accident  resulted  from  the  want  of 
some  precaution  which  the  defendant  might  and  ought  to 
have  resorted  to;  and  further,  the  plaintiff  should  also 
show  with  reasonable  certainty  what  particular  precau- 
tions should  have  been  taken  to  avoid  the  accident.^  ^ 

§  183b  (181).  Actions  against  common  carriers  —  In 
respect  to  livestock. — The  rule  referred  to  in  the  preceding 
section  applies  to  other  accidents  where  cattle  or  horses 
are  killed  or  other  damage  is  done  to  property  when  the 
property   is    not   being   transported   by   the    defendant.^* 

30  Nitro-glycerine  Case,  15  Wall.  ville  etc.  Co.  v.  Corps,  8  L.  E.  A. 
(IT.  S.)  524,  21  L.  Bd.  206.  636,  as  to  injury  to  a  servant. 

31  Louisville  Ey.  Co.  v.  Allen,  78  32  Savannah,  Fla.  &  West  Ey.  Co. 
Ala.  494;  State  v.  Maine  Cent.  Ey.  v.  Geiger,  21  Fla.  669,  58  Am.  Eep. 
Co.,  76  Me.  357,  49  Am.  Eep.  622,  697,  and  note.  See  notes  to  Terre 
and  note;  Philadelphia  Ey.  Co.  v.  Haute  etc.  Co.  v.  Sherwood,  17  L. 
Stebbing,  62  Md.  504 ;  Daniel  v.  E.  A.  339,  as  to  injury  to  livestock ; 
Metropolitan  Ey.  Co.,  3  C.  P.  591,  Bennett  T.  American  Express  Co.,  13 
L.  R.  5  H.  L.  45,  40  L.  J.  C.  P.  121,  L.  E.  A.  33,  as  to  injury  to  other 
24   L.    T.    815.      See    note    to   Louis-  property;    Cleve    v.    Chicago    etc.    B. 
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With  regard,  however,  to  livestock  carried  by  the  carrier 
under  contract,  while  the  burden  of  proof,  as  a  rule,  is  the 
same  as  that  for  goods  generally,  there  are  some  depar- 
tures from  it  which  call  for  notice.  While  the  responsibil- 
ity is  the  same  as  with  regard  to  goods,  the  carrier  is  not 
an  insurer  "against  losses  and  injuries  resulting  from  the 
inherent  nature,  propensities  or  habits  of  the  animals.  "^^ 
The  case  of  animals  dying  in  transitu  is  very  common, 
but  the  carrier  is  not  liable  by  reason  of  the  mere  fact  of 
the  death  of  an  animal  so  carried  any  more  than  he  would 
be  for  the  death  of  a  passenger,  and  the  plaintiff  would 
have  the  burden  of  proving  that  the  defendant's  act  was 
the  cause  of  its  so  dying.^*  On  the  other  hand,  proof  of 
the  animals  being  in  good  condition  when  shipped  affords 
a  presumption  against  the  carrier,  and,  in  the  event  of 
their  death  or  loss  of  condition,  the  burden  is  on  him  to 
explain  his  care  by  general  evidence  of  the  attention  he 
gave  to  them.  "A  common  carrier  is  an  insurer  for  safe 
delivery  of  livestock,  and  as  such  answerable  for  every 
loss  which  cannot  be  attributed  to  the  act  of  God,  the  pub- 
lic enemy,  or  to  the  natural  or  proper  vices  of  the  animals 
themselves,  and,  as  in  case  of  loss  by  the  act  of  G-od  or 
public  enemy,  the  burden  is  upon  the  carrier  to  show  ex- 
emption from  liability,  so  also  it  is  in  the  case  of  loss  or 
death  resulting  from  the  nature  or  vice  of  the  animal. 
In  other  words,  proof  of  delivery  to  the  carrier  of  stock, 

Co.,   15   Ann.   Gas.   35,   as  to  burden  1117;   Pennsylvania  E.   Co.  v.  Raior 

of  proof  of  negligence  on  part  of  car-  don,    119   Pa.    577,    4   Am.    St.    Eep 

rier   of  livestock.  670,   13   Atl.   324;    St.  Louis  etc.   E 

33  Bay  on  Freight  Carriers,  253.  Co.  v.  Franklin  (Tex.  Civ.  App.),  123 

34  Louisville  etc.  E.  Co.  v.  Smitha,  S.  W.  1150;  St.  Louis  etc.  R.  Co 
145  Ala.  686,  40  South.  117;  flen-  v.  Brosins,  47  Tex.  Civ.  App.  647 
drick  V.  Boston  etc.  E.  Co.,  170  105  S.  W.  1131;  Thomas  v.  Wells 
Mass.  44,  48  N.  B.  835;  Illinois  etc.  Fargo  Exp.  Co.  (Tex.  Civ.  App.) 
R.  Co.  V.  Davis  (Miss.),  43  South.  95  S.  W.  723;  Texas  etc.  Ey.  Co, 
674;  Cash  v.  Wabash  R.  Co.,  81  Mo.  v.  Snyder  (Tex.  Civ.  App.),  86  S.  W, 
App.  109;  Hance  v.  Pacific  Express  1041;  United  States  v.  Southern  Pac. 
Co.,  48  Mo.  App.  179,  66  Mo.  App.  Co.,  157  Fed.  459;  Hussey  v.  Sara 
486;  Lewis  v.  Pennsylvania  E.  Co.,  gossa,  3  Woods  (U.  S.),  880,  12  Fed. 
70  N.  J.  L.  132,  1  Ann.  Cas.  156,  56  Cas.  No.   6949. 

Atl.   128,   71  N.  J.  L.  339,   59  Atl. 


57 


BUEDEN   OP   PEOOF. 


§  184  (182) 


in  live  and  good  condition,  and  its  injury  or  death  while 
in  the  custody  of  the  carrier,  makes  a  prima  facie'  case 
against  it,  which  may  be  rebutted  by  evidence  that  it  pro- 
vided all  suitable  means  of  transportation,  and  exercised 
that  degree  of  care  which  the  nature  of  the  property  re- 
quired. "^^  The  foregoing  states  the  correct  rule  as  to  the 
carrier's  responsibility  and  the  burden  of  proof  in  all  the 
cases  wherein  the  liability  is  not  limited  or  changed 
by  special  contract.^" 

§  184  (182).     Other  actions   for  negligence. — ^In   every 
action  for  damages  resulting  from  injuries  to  the  plain- 


S5  Louisville  etc.  B.  Co.  v.  Smitha, 
145  Ala.  686,  40  South.  117;  Eich- 
mond  etc.  E,  Co.  v.  Trousdale,  99 
Ala.  389,  42  Am.  St.  Eep.  69,  13 
South.  23;  Western  R.  Co.  v.  Har- 
well, 91  Ala.  340,  8  South.  649; 
Georgia  etc.  H.  Co.  v.  Greer,  2  Ga. 
App.  516,  58  S.  E.  782;  Tate  v. 
Missouri  etc.  Co.,  157  111.  App.  105; 
Gilchrist  v.  Chicago  etc.  E.  Co.,  156 
111.  App.  117;  Siusbaugh  v.  Cleve- 
land etc.  Ey.  Co.,  149  HI.  App.  642; 
Baltimore  etc.  E.  Co.  v.  Fox,  113 
111.  App.  180;  Moore  v.  Chicago  etc. 
E.  Co.,  151  Iowa,  353,  131  N.  W. 
30;  Owens  v.  Chicago  etc.  E.  Co.,  139 
Iowa,  538,  117  N.  W.  762;  Balti- , 
more  etc.  E.  Co.  v.  Clift,  142  Ky. 
573,  134  S.  W.  917;  Louisville  etc. 
E.  Co.  V.  Warfield,  30  Ky.  Law  Eep. 
352,  98  S.  W.  313;  Cincinnati  etc. 
E.  Co.  v.  Grover,  11  Ky.  Law  Eep. 
236;  Boehl  v.  Chicago  etc.  E.  Co., 
44  Minn.  191,  46  N.  W.  333;  Linds- 
ley  V,  Chicago  etc.  Ey.  Co.,  36  Minn. 
539,  1  Am.  St.  Sep.  692,  33  N.  W. 
7;  Mercantile  Co.  v.  Mobile  etc.  E. 
Co.,  87  Miss.' 675,  40  South.  259;  Ill- 
inois Cent.  E.  Co.  v.  Teams,  75 
Miss.  147,  21  South.  706;  Keyes- 
Marshall  Bros.  Livery  Co.  v.  St. 
Louis  'etc.  E.  Co.,  105  Mo.  App.  556, 
80  S.   W.  53;   Hance  v.  Pacific   Ex- 


press Co.,  66  Mo.  App.  486;  George 
V.  Chicago  etc.  E.  Co.,  57  Mo.  App. 
358;  Wahle  v.  Great  Northern  E.  Co., 
41  Mont.  326,  109  Pae.  713;  Church 
V.  Chicago  etc.  E.  Co.,  81  Neb.  615, 
116  N.  W.  520;  Hayman  v.  Phila- 
delphia etc.  E.  Co.,  8  N.  T.  St.  86,  54 
N.  Y.  Sup.  Ct.  (22  Jones  &  S.)  158; 
Jones-Lane  Co.  y.  Atlantic  Coast  etc. 
E.  Co.,  148  N.  C.  580,  62  8.  E.  701; 
Schaeffer  v.  Philadelphia  etc.  E.  Co., 
168  Fi.  209,  47  Am.  St.  Eep.  884,  31 
Atl.  1088 ;  Mayfield  v.  Southern  Ey.,  84 
S.  C.  393,  66  S.  E.  405;  Peterson  v.  Chi- 
cago etc.  E.  Co.,  19  S.  D.  122, 102  N.  W. 
595 ;  Louisville  etc.  E.  Co.  y.  Wynn,  88 
Tenn.  320,  14  S.  W.  311;  Gulf  etc.  Ey. 
Co.  V.  Peacock  (Tex.  Civ.  App.),  128  S. 
W.  463;  San  Antonio  etc.  Ey.  Co.  v. 
Eheihstrom.  (Tex.  Civ.  App.),  Ill  S. 
W.  168;  International  ete.  E.  Co.  v. 
Nowaski,  48  Tex.  Civ.  App.  ,144,  106 
S.  W.  437;  Texas  ete.  Ey.  Co.  v. 
Slater  (Tex.  Civ.  App.),  102  S.  W. 
156;  Thomas  v.  Wells-Pargo  Exp. 
Co.  (Tex.  Civ.  App.),  95  S.  W.  723; 
Missouri  Pac.  E.'  Co.  v.  Scott,  4  Tex. 
Civ.  App.  76,  26  S.  W.  239;  Rick 
V.  Wells,  Fargo  Co.,  39  Utah,  130, 
115  Pae.  991;  Chicago  etc.  E.  Co. 
V.  Morris,  16  Wyo.  308,  93  Pac.  664. 
36  Tate  V.  Missouri  etc.  Co.,  supra. 
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tiff,  alleged  to  have  been  inflicted  by  the  negligence  of  the 
defendant,  it  is  incumbent  upon  the  plaintiff  to  establish, 
by  a  preponderance  of  the  testimony,  three  propositions: 
(1)  A  duty  which  the  defendant  owes  to  him;  (2)  A  neg- 
ligent breach  of  that  duty;  (3)  Injuries  received  thereby, 
resulting  proximately  from  the  breach  of  that  duty.  If 
he  aver  that  the  duty  which  the  defendant  owes  to  him 
arises  out  of  a  particular  relationship,  or  that  the  neg- 
ligence constituting  its  breach  consists  of  a  particular  act, 
omission,  or  thing,  the  burden  is  upon  him  to  prove  his 
case  substantially  as  averred.  This  may  be  done,  either 
by  direct  testimony  of  witnesses  who  know  the  facts,  or  by 
direct  proof  of  indirect,  but  correlated,  facts  from  which 
the  duty  owing  him,  the  injury  done  him,  the  negligence 
of  defendant,  and  its  proximate  causal  connection  with  the 
injury  may  be  reasonably  inferred.  "^Vhen  such  method 
of  establishing  liability  is  resorted  to,  negligence  is  never 
inferred  from  the  mere  fact  of  the  injury;  but  the  act 
which  produced  it,  and  defendant's  negligence,  and  the 
injury  must  all  be  shown,  and  the  nexus  between  them 
must  appear  in  the  relationship  of  cause  and  effect.  This 
indirect  method  of  arriving  at  the  negligence  of  defendant 
is  generally  expressed  by  the  maxim,  "res  ipsa  loquitur." 
]jiterally  translated,  it  means  "the  thing  speaks  for  it- 
self," and  is  merely  a  short  way  of  saying  that  the  cir- 
cumstances attendant  upon  the  accident  are  themselves  of 
such  a  character  as  to  justify  a  jury  in  inferring  negli- 
gence as  the  cause  of  the  injury.  It  in  no  wise  modifies 
the  general  doctrine  that  negligence  will  not  be  pre- 
sumed.*'' But  the  plaintiff  must  prove  his  case;  he  must 
bear  the  burden  of  proving  the  negligence  right  up  to  the 
point  when  the  defendant  must  explain  or  risk  an  adverse 
verdict.  Negligence  is  a  positive  wrong,  and,  whenever 
the  plaintiff  makes  it  the  gravamen  of  his  pleaded  cause, 
he  must  prove  it  affirmatively.  "The  party  who  founds 
his  cause  of  action  upon  negligence  must  be  prepared  to 

37  De   Glopper   v.   Nashville   Ey.   &  Light   Co.,    123    Tenn.    633,    33  '  L.    E. 
A.,  N.  S.,  913,  134  S.  W.  609. 
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establish  the  assertion  by  proof.  If  the  cause  of  action 
stands  on  negligence  of  the  carrier,  and  not  on  the  com- 
mon-law liability  of  the  carrier  as  an  insurer,  the  burden 
of  proof  is  upon  the  plaintiff  from  the  beginning  to  the 
end  of  the  case."^^  In  the  words  of  another  recent  case, 
no  amount  of  conjecture  or  weight  of  mere  possibility  can 
support  a  verdict  in  a  plaintiff's  favor.  It  must  not  be 
forgotten  that  reasonable  certainty,  at  least,  must  be  es- 
tablished in  plaintiff's  favor,  to  warrant  a  recovery.^* 
The  doctrine  of  res  ipsa  loquitur  was  not  intended  to  ex- 
empt the  plaintiff  from  the  burden  of  proving  affirmatively 
negligence,  or  circumstances  making  negligence  a  legiti- 
mate, if  not  an  irresistible,  inference.*"  This  principle  of 
res  ipsa  loquitur  under  discussion  as  well  in  the  preced- 
ing section  is  not  confined  in  its  application  to  common 
carriers.  When  a  thing  which  has  caused  an  injury  is 
shown  to  be  under  the  management  of  the  party  charged 
with  negligence,  and  the  accident  is  such  as  in  the  ordin- 
ary course  of  things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  the  accident  itself  af- 
fords reasonable  evidence,  in  the  absence  of  an  explana- 
tion by  the  party  charged,  that  it  arose  from  the  want  of 

38  Decker  v.  Missouri  Pac.  Ey.  Co.,  justifies  the  application  of  the 
149   Mo.   App.  534,   131   S.  W.   118 .  maxim.    The  fact  of  the  casualty  and 

39  Houg  V.  Girard  Lumber  Co.,  144  the  attending  circumstances  may 
Wis.  337,  140  Am.  St.  Bep.  1012,  themselves  furnish  all  the  proof  of 
129   N.   W.   633.  negligence  that  it  is  necessary  to  of- 

40  Losie  V.  Delaware  &  H.  Co.,  142  fer;  but  when,  as  in  this  case,  they 
App.  Div.  214,  126  N.  Y.  Supp.  871.  do  not,  a  plaintiff  must  prove  facts 
In  the  language  of  Judge  Cullen,  in  and  circumstances  from  which  the 
Griffen  v.  Maniee,  166  N.  Y.  188,  82  jury  may  fairly  infer  negligence  as 
Am.  St.  Eep.  630,  59  N.  E.  926,  53  the  cause  of  the  accident.  "In  no 
L.  R.  A.  922,  its  "application  pre-  instance  can  the  bare  fact  that  an 
sents  principally  the  question  of  the  injury  has  happened,  of  itself  and 
sufficiency  of  circumstantial  evidence  divorced  from  all  surrounding  cir- 
to  establish,  or  to  justify  the  jury  cumstances,  justify  the  inference  that 
in  inferring,  the  existence  of  the  trav-  the  injury  was  caused  by  negli- 
ersable  or  principal  fact  in  issue,  genee":  Benedick  v.  Potts,  88  Md. 
the  defendant's  negligence."  It  is  52,  41  L.  E.  A.  478,  40  Atl.  1067; 
not  the  accident,  but  the  manner  and  Griffen  v.  Maniee,  supra. 
circumstances    of    the    accident,    that 
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proper  care.**  For  example,  in  an  Englisli  case  already 
cited  the  plaintiff  was  injured  by  bags  of  sugar  falling 
from  a  crane  in  which  they  were  being  lowered  to  the 
ground  from  the  warehouse  of  the  defendant;*^  so  where 
the  wall  of  a  cistern  which  is  being  constructed  by  a  city 
falls  by  its  own  weight  or  by  the  pressure  of  gravel  and 
earth  behind  it,  whereby  a  person  is  injured,  the  burden 
of  explanation  is  cast  upon  the  city.**  On  the  same  prin- 
ciple it  has  been  held  that,  from  the  mere  fact  of  the  ex- 
plosion of  a  steam  boiler  within  the  control  of  the  defend- 
ant, it  is  competent  for  the  jury  to  infer  some  negligence 
in  the  management  of  the  boiler  or  some  defect  in  its  con- 
dition ;**  but  by  the  weight  of  authority  such  evidence  does 
not  shift  the  burden  of  proof  upon  the  defendant.*^     But 


41  Chicago  Union  Trae.  Co.  v. 
Giese,  229  111.  260,  82  N.  E.  232. 

«  Scott  V.  London  Dock  Co.,  3 
Hurl.  &  C.  596,  34  L.  J.  Ex.  220, 
11  Jur.,  N.  S.,  204,  13  L.  T.  148, 
13   Week.   Eep.   410.     See  §  15,   ante. 

*3  Mulcairns  v.  Janesville,  67  Wis. 
24,    29   N.   W.    565. 

**  Rose  V.  Stephens  etc.  Transp. 
Co.,  11  Fed.  438,  20  Blatchf.  411; 
Kahn  v.  Triest-Eosenberg  Cap  Co., 
139  Cal.  340,  73  Pac.  164;  Fay  v. 
Davidson,  13  Minn.  523.  See  note 
on  injury  by  explosion  to  Barnowski 
V.  Helson,  15  L.  K.  A.  35.  Other 
explosives,  see  Lykiardopoulo  v.  New 
Orleans  etc.  Co.,  127  La.  309,  Ann. 
Cas.  1912A,  976,  53  South.  575; 
Kearner  v.  Charles  S.  Tanner  Co.,  31 
E,  I.  203,  76  Atl.  833;  Judson  v. 
Giant  Powder  Co.,  107  Cal.  549,  48 
Am.  St.  Rep.  146,  29  L.  E.  A.  718, 
40  Pac.  1020;  Bradford  Glycerine 
Co.  V.  Kizer,  113  Fed.  894,  51  C.  C. 
A.  524;  falling  of  brick  arch: 
Chenall  v.  Palmer  Brick  Co.,  117 
Ga.  106,  43  S.  E.  443.  See  note  to 
Lebanon  Light  etc.  Power  Co,  v. 
Leap,  29  L.  R.  A.  345,  as  to  burden 


of    proof    as    to    negligence    respect- 
ing escape  and  explosion  of  gas. 

■45  Millsaps  T.  Brogdon,  97  Ark. 
469,  32  L.  R.  A.,  N.  S.,  1177,  134 
S.  W.  632;  Sullivan  v.  Morton  Dray- 
ing  &  Warehouse  Co.,  13  Cal.  App. 
35,  108  Pac.  895 ;  Butler  v.  Wilming- 
ton City  Ey.  Co.  (Del.),  78  Atl. 
871;  McCartney  v.  People's  Ey.  Co. 
(Del.),  78  Atl.  771;  Short  v.  Phila- 
delphia, B.  &  W.  E.  Co.,  7  Penne. 
(Del.)  108,  76  Atl.  363;  Benson  v. 
Wilmington  City  E.  Co.,  1  Boyce 
(Del.),  202,  75  Atl.  793;  Maloney  v. 
Winston  Bros.  Co.,  18  Idaho,  740, 
757,  111  Pac.  1080,  1086;  American 
Ice  Co.  V.  South  Gardiner  Lumber 
Co.,  107  Me.  494,  32  L.  E.  A.,  N.  S., 
1003,  79  Atl.  6;  Ouellette  v.  Grand 
Trunk  E.  Co.,  106  Me.  153,  138  Am. 
St.  Rep.  340,  76  Atl.  280;  Alabama 
&  v.  R.  Co.  V.  Groome,  97  Miss.  201, 
52  South.  703;  Hollenbech  v.  Mc- 
Cord,  1.32  Mo.  App.  248,  132  S.  W. 
1189;  Decker  v.  Missouri  Pac.  R.  Co., 
149  Mo.  App.  534,  131  S.  W.  118; 
Jackson  v.  Old  Dominion  Min.  Co., 
151  Mo.  App.  640,  132  S.  W.  306; 
Veatch  v.  Wabash  R.  Co.,  145  Mo. 
App.  232,  129  S.  W.  404;  Bracey  v. 
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tliougli  res  ipsa  loquitur  does  not  shift  tlie  burden  of  proof, 
it  does  cast  the  burden  of  evidence  on  the  defendant. 
The  doctrine  applies  where  it  appears  the  train  is  under 
the  management  of  the  defendant,  and  the  accident  is  such 
as  in  the  ordinary  course  of  things  does  not  happen  if 
those  managing  the  conveyance  use  proper  care.  In  such 
circumsj;ances,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation  by  defendant,  that  the  accident  arose 
from  a  want  of  care  on  the  part  of  defendant.  In  other 
words,  in  those  circumstances  the  occurrence  itself  affords 
a  presumption  sufficient  as  prima  facie  proof  of  the  fact 
of  some  negligence.** 

§  184a  (182).  Same — Setting  of  fires,  etc. — The  question 
has  often  arisen  as  to  the  burden  of  proof  in  actions 
against  railroad  companies  for  injuries  caused  by  fires 
communicated  from  their  engines.  At  the  common  law,  the 
ground  upon  which  the  owner  of  the  property  consumed 
by  fire,  started  upon  or  suffered  to  escape  from  the  prem- 
ises of  another,  could  recover  for  such  loss,  was  negligence. 
This  rule,  requiring  the  plaintiff  to  affirmatively  show  that 

Northwestern  Imp.  Co.,  41  Mont.  338,  v.  Kirby,  43  Pa.  Super.  Ct.  389;  De 
137  Am.  St.  Eep.  738,  109  Pac.  706 ;  Glopper  v.  Nashville  E.  &  L.  Co.,  123 
Piper  V.  Boston  &  M.  E.  Co.,  75  Tenn.  633,  33  L.  E.  A.,  N.  S.,  913, 
N.  H.  435,  75  Atl.  1041;  Miller  v.  134  S.  W.  609;  Sommers  v.  Mis- 
West  Jersey  &  S.  E.  Co.,  79  N.  J.  L.  sissippi  etc.  E.  Co.,  7  Lea.  (Tenn.), 
499,  76  Atl.  973;  Marshall  v.  Wei-  201;  Norfolk  &  W.  E.  Co.  t.  Wit,t, 
wood,  38  N.  J.  L.  339,  20  Am.  Eep.  110  Va.  117,  65  S.  E.  489;  Anus- 
394;  Losie  v.  Delaware  &  H.  Co.,  142,  tasakas  v.  International  Cont.  Co., 
App.  Div.  214,  126  N.  Y.  Supp.  871;  67  Wash.  453,  107  Pac.  342;  Hong 
Scott  V.  Nauss  Bros.  Co.,  141  App.  v.  Girard  Lumber  Co.,  144  Wis.  337, 
Div.  255,  126  N.  Y.  Supp.  17;  Jordan  140  Am.  St.  Eep.  1012,  129  N.  W. 
V.  Eeedy  Elevator  Co.,  125  N.  Y.  633;  Schumacher  v.  Tuttle  Press  Co., 
Supp.  432;  Hayden  v.  Joline,  137  142  Wis.  631,  126  N.  W.  46. 
App.  Div.  755,  122  N.  Y.  Supp.  629;  «  Mitchell  v.  Chicago  &  Alton  Ey. 
Mullen  v.  St.  John,  57  N.  Y.  567,  Co.,  132  Mo.  App.  143,  112  S.  W. 
15  Am.  Eep.  530;  Eailroad  Co.  v.  291;  Trotter  v.  St.  Louis  &  Subur- 
Walrath,  38  Ohio  St.  461,  43  Am.  ban  Ey.  Co.,  122  Mo.  App.  405,  99 
Eep.  433.  See  note  on  "Injury  in  a  S.  W.  508;  Gibler  v.  Quiney  etc. 
Highway,"  to  Barnowski  v.  Helson,  E.  Co.,  148  Mo.  App.  475,  128  S. 
15  L.  E.  A.  33;  Spencer  v.  Camp-  W.  791. 
bell,  9  Watts  &  S.   (Pa.)   32  j  Brace 
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the  fire  by  wMcli  he  suffered  had  resulted  from  a  negli- 
gent act  of  the  defendant,  applied  also  to  fires  started  by 
escaping  sparks  from  locomotives  of  railway  companies 
lawfully  using  such  locomotives  in  the  operation  of  their 
railways.*''  There  has  always  existed  sharp  conflict  be- 
tween decisions  of  eminent  courts  as  to  whether  evidence 
that  a  fire  was  started  by  escaping  sparks  constituted, 
without  more,  a  prima  facie  case  of  negligence.*®  There 
is  a  substantial  agreement  in  all  the  cases,  however,  in 
holding  that  very  slight  evidence,  such  as  proof  that  the 
sparks  were  of  an  unusual  character  in  size,  or  in  number, 
or  that  an  unusual  number  of  fires  had  been  caused  by 
sparks  immediately  before  the  fire  in  question,  or  that  the 
defendant  had  been  negligent  in  leaving  upon  its  premises, 
in  a  very  dry  season,  inflammable  material,  liable  to  be  set 
on  fire  by  the  small  sparks  which  inevitably  escape  under 
the  most  ordinary  precautions,  is  enough  to  make  a  prima 
facie  case  of  negligence  demanding  evidence  of  due  care 


4T  Garrett  v.  Southern  Railway, 
101  Fed.  102,  49  L.  E.  A.  645,  41 
C.  C.  A.  237;  Cincinnati  etc.  R.  Co. 
V.  South  Pork  Coal  Co.,  139  Fed. 
528,  537,  1  L.  R.  A.,  N.  S.,  533, 
71  C.  C.  A.  316;  Shearman  &  Eed- 
fiold  on  Negligence,  §§  655-666;  St. 
Louis  etc.  Ry.  Co.  v.  Mathews,  165  U. 
S.  1,  5,  15,  41  L.  Ed.  611,  17  Sup. 
Ct.  Eep.  243. 

48  Upon  the  affirmative  of  this 
question  were  such  cases  as  McCullen 
V.  Chicago  &  N.  "W.  Ry.  Co.,  101  Fed. 
66,  49  L.  R.  A.  642,  41  C.  C.  A.  365; 
Spaulding  v.  Chicago  &  N.  W.  Ey. 
Co.,  30  Wis.  110,  11  Am.  Rep.  550. 
See,  also,  Menominee  River  Sash  & 
Door  Co.  V.  Milwaukee  &  Northern 
fi.  Co.,  91  Wis.  439,  460,  65  N.  W. 
176.  Upon  the  other  hand,  there 
are  many  cases  which  seem  to  rest 
upon  a  more  logical  basis  in  holding 
that  the  gravamen  of  an  action  for 
loss  of  property  by  lire  communicated 
by  sparks  is  negligence,  and  that  in- 


asmuch as  a  railway  company  may 
lawfully  use  locomotives,  it  cannot 
be  made  liable  for  a  loss  from  sparks 
emitted,  unless  the  plaintiff  shows 
such  sparks  to  have  been  negligently 
emitted,  the  burden  of  showing  negli- 
gence being  always  upon  him  who 
affirms  it:  Henderson  v.  Philadelphia 
etc.  E.  Co.,  144  Pa.  461,  476,  2T 
Am.  St.  Eep.  652,  16  L.  E.  A.  299, 
22  Atl.  851 ;  Flinn  v.  New  York  Cen- 
tral etc.  R.  E.,  142  N.  Y.  11,  19, 
36  N.  E.  1046.  This  was  the  view 
entertained  by  this  court  in  a  case 
originating  in  Tennessee,  where  there 
was  no  statute:  Garrett  v.  Southern 
Ey.,  101  Fed.  102,  49  L.  E.  A.  645, 
41  C.  C.  A.  237.  To  the  same  effect 
are  Burroughs  v.  Housatonio  R.  Co., 
15  Conn,  124,  38  Am.  Dec.  64;  Gandy 
V.  Chicago  N.  W.  E.  Co.,  30  Iowa, 
420,  6  Am.  Eep.  682;  Toledo  etc. 
E.  R.  V.  Star  Flouring  Mills  Co.,  146 
Fed.  953,  77  G.  C.  A.  203. 
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in  rebuttal.  Tlie  prevailing  rule  now  is  that  it  is  incum- 
bent upon  the  plaintiff  to  show  that  the  fire  was  caused  by 
the  engine;**  the  onus  then  rests  upon  the  defendant  to 
show  that  the  engine  was  properly  constructed  and  man- 
aged.^"    This  rule  rests  upon  the  principle,  to  which  we 


«  Louisville  etc.  B.  Co.  t.  Marbury 
Lumber  Co.,  132  Ala.  520,  90  Am. 
St.  Rep.  917,  32  South.  745;  Jeflferis 
V.  Philadelphia  etc.  R.  Co.,  3  Houat. 
(Del.)  447;  Gracy  v.  Atlantic  Coast 
Line  B.  Co.,  53  Fla.  350,  42  South. 
903;  Georgia  R.  etc.  Co.  v.  Koberts, 
114  Ga.  387,  20  8.  E.  264;  Inman 
T.  Elberton  Air-Line  B.  Co.,  90  Ga. 
663,  35  Am.  St.  Rep.  232,  16  S.  B. 
958;  Toledo  etc.  B.  Co.  v.  Fenster- 
maker,  163  Ind.  534,  72  N.  E.  561; 
MoCummons  v.  Chicago  etc.  R.  Co., 
33  Iowa,  187;  Edrington  v.  Louisville 
etc.  R.  Go.,  41  La.  Ann.  96,  6  South. 
19;  Lowney  v.  New  Brunswick  R. 
Co.,  78  Me.  479,  7  Atl,  381;  Os- 
borne y.  Chicago  etc.  R.  Co.,  HI 
Mich.  15,  69  N.  W.  86;  Louisville 
etc.  R.  Co.  V.  Natchez  etc.  R.  Co., 
67  Miss.  399,  7  South.  350;  Palmer 
V.  Missouri  Pac.  R.  Co.,  76  Mo.  317; 
Creighton  v.  Chicago  etc.  B.  Co.,  68 
Neb.  456,  94  N.  W.  527;  Union  etc. 
B.  Co.  V.  Keller,  .  36  Neb.  189,  54 
N.  W.  420;  White  v.  New  York  etc. 
B.  Co.,  90  App.  Div.  356,  85  N.  Y. 
Supp.  497;  Peck  v.  New  York  Cent, 
etc.  B.  Co.,  165  N.  Y.  347,  59  N.  E. 
206;  Sheldon  v.  Hudson  River  R. 
•Co.,  29  Barb.  (N.  T.)  226;  Maguire 
V.  Seaboard  etc.  B.  Co.,  154  N.  C. 
384,  70  S.  E.  737;  Moore  v.  Wilming- 
ton etc.  B.  Co.,  124  N.  C.  338,  32 
8.  E.  710;  Henderson  v.  Philadelphia 
etc.  R.  Co.,  144  Pa.  461,  27  Am.  St. 
Rep.  652,  16  L.  R.  A.  299,  22  Atl. 
851;  Pennsylvania  Co.  v.  Watson,' 81 
Pa.  293;  Mattoon  v.  Fremont  etc. 
B,  Co.,  6  S.  r».  301,  60  N.  W.  69; 
Scott  v.  Texas  etc.  R.  Co.  (Tex. 
Civ.  App.),  56  S.  W.  97;  Ft.  Worth 


etc.  B.  Co.  V.  Tomlinson  (Tex.  App.), 
16  S.  W.  866;  Ide  v.  Boston  etc. 
R.  Co.,  83  Vt.  66,  74  Atl.  401; 
White  V.  New  York  etc.  R.  Co.,  99 
Va.  357,  38  S.  E.  180;  Kimball  v. 
Borden,  95  Va.  203,  28  S.  E.  207; 
Snyder  v.  Pittsburgh  etc.  E.  Co.,  11 
W.  Va.  14;  Garrett  v.  Southern  By. 
Co.,  101  Fed.  102,  49  L.  B.  A.  645, 
41  C.  C.  A.  237. 

50  Miller-Brent  Lumber  Co.  v. 
Douglas,  167  Ala.  286,  52  South.  414; 
Sullivan  Timber  Co.  v.  Louisville  R. 
Co.,  163  Ala:  125,  50  South.  941; 
Sherrill  V.  Louisville  etc.  R.  Co.,  148 
Ala.  1,  44  South.  153;'  Louisville  etc. 
R.  Co.  v.  Sherrill,  152  Ala.  213,  44 
South.  631;  Southern  R.  Co.  v.  John- 
son, 141  Ala.  575,  37  South.  919 ; 
Florida  East  Coast  Ry.  Co.  v.  Smith, 
61  Fla.  218,  55  South.  871 ;  Jackson- 
ville T.  &  K.  W.  Ry.  Co.  v.  Penin- 
sular Land  Transp.  &  Mfg.  Co.,  27 
Fla.  1,  157,  17  L.  R.  A.  33,  9'  South. 
661;  Southern  B.  Co.  v.  Elliott,  129 
Ga.  705,  59  S.  E.  786;  St.  Louis  A. 
&  T.  H.  By.  Co.  V.  Strotz,  47  111. 
App.  342;  Illinois'  Cent.  B.  Co.  v. 
Mills,  42  m.  407;  St.  Louis  etc.  R. 
Co.  V.  Lawrence,,  4  Ind.  Ter.  611, 
76  S.  W.  254;  Stewart  v.  Iowa  Cent. 
R.  Co.,  136  Iowa,  182,  113  N.  W. 
764;  Dyer  v.  Maine  Cent.  R.  Co.,  99 
Me.  195,  2  Ann.  Cas.  457,  67  L.  R. 
A.  416,  58  Atl.  994;  Ryan  v.  Gross, 
68  Md.  377,  12  Atl.  115,  16  Atl.  302 ; 
Green  Ridge  Ry.  Co.  v.  Brinkman,  64 
Md.  52',  54  Am.  Bep.  755,  20  Atl. 
1024;  Baltimore  &  S.  By.  Co.  v. 
Woodruff,  4  Md.  242,  59  Am.  Dec. 
72;  Hagan  v.  Chicago,  D.  &  C.  6.  T. 
J.    Ry.    Co.,    86    Mich.    615,    49    N. 
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have  already  called  attention,  that  when  the  facts  lie  pecu- 
liarly within  the  knowledge  of  one  of  the  parties,  this  is  an 
important  consideration  in  determining  the  amount  of  evi- 
dence necessary  to  shift  the  burden  of  proof.^^     There  is, 


W.  509;  Woodson  v.  Milwaukee  St. 
P.  Ey.  Co.,  21  Minn.  60;  Alabama 
etc.  R.  Co.  V.  Barrett,  78  Miss.  432, 
28  South.  820;  Louisville  N.  0.  &  T. 
Ry.  Co.  V.  Natchez,  J.  &  C.  Ey.  Co., 
67  Miss.  399,  7  South.  350;  Wise  v. 
Joplin  E.  Co.,  85  Mo.  178;  Coates  v. 
Missouri  K.  &  T.  Ey.  Co.,  61  Mo.  38; 
Diamond  v.  Northern  Pac.  E.  Co.,  6 
Mont.  580,  13  Pac.  367;  Westing  v. 
Chicago  etc.  E.  Co.,  87  Neb.  655,  127 
N.  W.  1076;  Shipman  v.  Chicago 
etc.  B.  Co.,  78  Neb.  43,  110  N.  W;. 
535;  Union  Pac.  Ey.  Co.  v.  Keller, 
36  Neb.  189,  54  N.  W.  420;  Longa- 
baugh  V.  Virginia.  City  etc.  E.  Co.,  9 
Nev.  271;  Goodman  v.  Lehigh  Valley 
E.  Co.,  78  N.  J.  L.  317,  74  Atl.  519; 
Peck  V.  New  York  C.  E.  R.,  165  N. 
Y.  347,  59 -N.  E.  206;  Plinn  v.  New 
York  C.  &  C.  R.  E.,  142  N.  Y. 
11,  36  N.  E,  1046;  Field  v.  New 
York  Cent.  Ey.  Co.,  32  N.  Y.  339; 
Kornegay  v.  Atlantic  Coast  Line  E. 
Co.,  154  N.  C.  389,  70  S.  E.  731; 
North  Pork  Lumber  Co.  v.  South- 
ern R.  Co.,  143  N.  C.  324,  55  S.  3. 
781;  /i.nderson  v.  Oregon  E.  Co.,  45 
Or.  211,  77  Pac.  119;  Koontz  v.  Ore- 
gon Ey.  &  Nav.  Co.,  20  Or.  3,  23 
Pae.  820;  Henderson  v.  Philadelphia 
E.  E.  Co.,  144  Pa.  461,  477,  27  Am. 
St.  Eep.  652,  16  L.  R.  A.  299,  22  Atl. 
851;  Huyett  v.  Philadelphia  E.  E. 
Co.,  23  Pa.  373;  Brown  v.  Atlanta 
etc.  E.  Co.,  19  S.  C.  39;  Ci-onk  v. 
Chicago  etc.  E.  Co.,  3  S.  D.  93,  52 
N.  W.  420;  White  v.  Chicago,  M.  & 
St.  P.  Ey.  Co.,  1  S.  D.  326,  9  L. 
R.  A.  824,  47  N.  W.  146;  Burke  v. 
Railroad,  7  Heisk.  (Tenn.)  451,  19 
Am.  Rep.  618;  Simpson  v.  lEast  Ten- 
nessee   etc.    R.    Co.,   5    Lea    (Tenn.), 


456;  Houston  etc.  E.  Co.  v.  Washing- 
ton (Tex.  Civ.  App.),  127  S.  W. 
1126;  Gulf  etc.  Ey.  Co.  v.  Meentzen, 
52  Tex.  Civ.  App.  416,  113  S.  W. 
1000;  Gulf  etc.  R.  Co.  v.  Johnson,  92 
Tex.  591,  50  S.  W.  563;  Van  Dyke 
V.  Grand  Trunk  R.  Co.,  84  Vt.  212, 
Ann.  Cas.  1913A,  640,  78  Atl.  958; 
Cleaveland  v.  Grand  Trunk  Ry.  Co., 
42  Vt.  449;  Norfolk  etc.  E.  Co.  «. 
Thomas,  110  Va.  622,  66  S.  E.  817; 
Norfolk  etc.  E.  Co.  v.  Eritts,  103 
Va.  687,  106  Am.  St.  Eep.  911,  68  L. 
E.  A.  864,  49  S.  E.  971;  Jordan  v. 
Welch,  61  Wash.  569,  112  Pae.  656; 
Jacobs  V.  Baltimore  etc.  E.  Co.,  68 
W.  Va.  618,  620,  70  S.  E.  369; 
Spaulding  r.  Chicago  etc.  R.  Co.,  30 
Wis.  110,  11  Am.  Eep.  550,  33  Wis. 
582;  Cincinnati  etc.  E.  Co.  v.  South 
Fork  Coal  Co.,  139  Fed.  528,  1  L. 
E.  A.,  N.  S.,  533,  71  C.  C.  A.  316; 
Eddy  V.  Lafayette,  49  Fed.  807,  1  C. 
C.  A.  441;  Grand  Trunk  E.  E.  Co. 
V.  Richardson,  91  U.  S.  454,  23  L. 
Ed.  356;  Smith  v.  London  etc.  E.  R., 
L.  R.  6  C.  P.  14.  For  the  prin- 
ciples applicable  to  fires  originating 
from  collisions  on  a  railroad  track, 
see  Cincinnati  etc.  R.  Co.  v.  South  Pork 
Coal  Co.,  139  Fed.  528,  1  L.  R.  A., 
N.  S.,  533,  71  C.  C.  A.  316.  See  notes 
to  Burroughs  v.  Housatonie  R.  E.  Co., 
38  Am.  Dec.  71,  and  Barnowski  y. 
Helson,  15  L.  R.  A.  40.  On  "Presump- 
tion of  Negligence  Arising  from  Com- 
munication of  Fire  by  Railroad  En- 
gine," see  note  to  Atchison  etc.  R. 
Co.  V.  Geiser,  1  Ann.  Cas.  813.  As 
to  proof  of  other  fires,  see  S  166; 
ante. 

Bl  Pittsburg      etc.      Ey.      Co.      v. 
Campbell,   86     lU.    443;     Slossta    v. 
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however,  a  conflict  of  opinion  on  this  subject;  and  in  some 
states  mere  proof  that  the  fire  has  been  communicated  from 
the  engine  of  the  defendant  does  not  constitute  a  prima 
fade  case.^^  Of  course  the  prima  facie  case  is  repelled  by 
proof  that  the  engine  was  provided  with,  the  best  appli- 
ances to  prevent  the  communication  of  fire,  and  that  it  was 
properly  managed.^*     The  principle  under  discussion  has 


Burlington  Ey.  Co.,  51  Iowa,  294,  1 
N.  W.  543;  Annapolis  Ey.  Co.  v. 
Gantt,  39  Md.  115;  Anderson  v. 
Wasatch  &  J.  V.  By.  Co.,  2  TJtah^ 
518;  Laird  v.  Connecticut  etc.  R.  E., 
62  N.  H.  254,  13  Am.  St.  Eep.  564, 
and  note.  See,  also.  City  of  Fort 
Smith  V.  Dodson,  51  Ark.  447,  14  Am. 
St.  Eep.  62,  and  note,  4  L.  E.  A. 
252,  11  S.  W.  687,  and  cases  above 
cited.     See  §  181  et  seq.,  ante. 

52  Indianapolis  Ey.  Co.  v.  Para- 
more,  31  Ind.  143;  Jefferis  v.  Phila- 
delphia, W.  &  B.  Ey.  Co.,  3  Houst. 
(Del.)  447;  Euffner  v.  Cincinnati,  H. 
&  D.  Ey.  Co.,  34  Ohio  St.  96;  Albert 
V.  Northern  C.  Ey.  Co.,  98  Pa.  316; 
Henderson  v.  Philadelphia  Ey.  Co., 
144  Pa.  461,  27  Am.  St.  Eep.  652, 
and  note,  16  L.  E.  A.  299,  22  Atl. 
851.  In  some  of  the  states  the  stat- 
utes impose  a  liability  unless  the  de- 
fendant company  shall  prove  that  the 
sparks  escaped  without'  negligence 
and  that  it  was  in  all  respects  free 
from  censure.  Among  the  states 
having  such  statutes  are  Vermont, 
Michigan,  Iowa,  Louisiana:  See 
Grand  Trunk  E.  E.  Co.  v.  Eichard- 
son,  91  U.  S.  454,  23  L.  Ed.  356; 
Ann  Arbor  E.  Co.  v.  Pox,  92  Fed. 
494,  34  C.  C.  A.  497;  Small  v.  Chi- 
cago etc.  E.  Co.,  50  Iowa,  338.  In 
Ohio  the  statute  makes  a  railway 
company  absolutely  liable,  irrespec- 
tive of  negligence,^  for  a  fire  started 
upon  its  own  premises,  in  the  opera- 
tion of  its  railway,  by  which  adjacent 
property  is  destroyed.  By  another 
Evidence  II — 9 


provision  of  the  same  act,  the  fact 
that  fire  was  communicated  by  sparks 
from  an  engine  to  property  adjacent 
to  the  railway  right  of  way  is  made 
prima  facie  evidence  of  negligence. 
In  other  states  absolute  liability  for 
fire  communicated  by  sparks  is  im- 
posed regardless  of  any  actual  negli- 
gence. Among  such  statutes  are 
those  of  Missouri,  Massachusetts, 
Maine,  New  Hampshire,  Connecticut, 
Colorado,  South  Carolina.  For  the 
terms  and  dates  of  these  statutes  the 
very  elaborate  opinion  of  Justice 
Gray,  in  St.  Louis  etc.  Ey.  Co.  f. 
Mathews,  165  U.  S.  1,  41  L.  Ed.  611, 
17  Sup.  Ct.  Eep.  243,  in  which  the 
constitutionality  of  the  Missouri  stat- 
utes was  vindicated,  may  be  con- 
sulted. (Prom  the  opinion  in  To- 
ledo etc.  E.  E.  V.  Star  Flouring  Mills 
Co.,  146  Fed.  953,  77  0.  C.  A.  203.) 
53  Louisville  etc.  E.  Co.  v.  Marbury 
Lumber  Co.,  132  Ala.  520,  90  Am. 
St.  Eep.  917,.  32  South.  745;  St. 
Louis  etc.  E.  Co.  v.  Ayres,  67  Ark. 
371,  55  S.  W.  159;  Southern  E.  Co. 
V.  Puckett,  121  Ga.  322,  48  S.  B.  968; 
Alabama  Midland  E.  Co.  v.  Swin- 
deU,  117  Ga.  883,  45  S.  E.  264;  Chi- 
cago etc.  E.  Co.  V.  Neilson,  118  111. 
App.  343;  Cleveland  etc.  B.  Co.  v. 
Hornsby,  202  111.  138,  66  N.  E.  1052 ; 
Chicago  &  A.  Ey.  Co.  v.  Quaintance, 
58  HI.  389;  Toledo  W.  &  W.  Ey.  Co. 
V.  Larmon,  67  111.  68;  Libby  v.  Chi- 
cago E.  I.  &  P.  By.  Co.,  52  Iowa, 
92,  2  N.  W.  982;  Small  v.  Chicago 
E.   1.   &  P.   Ey.   Co.,   50   Iowa,  338; 
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been  often  illustrated  by  other  cases  brought  for  injuries 
caused  by  fallen  or  broken  telephone  or  other  electric  wires, 
or  by  the  falling  of  other  articles  under  the  care  and  con- 
trol of  the  defendant.'^ 


Ft.  Scott  etc.  E.  Co.  v.  Karraeker,  46 
Kan.  511,  26  Pac.  1027;  Meyer  v. 
Vieksburg,  S.  &  P.  E.  Co.,  41  La. 
Ann.  639,  17  Am.  St.  Eep.  408,  6 
South.  218;  Continental  Ins.  Co.  v. 
Chicago  etc.  E.  Co.,  97  Minn.  467,  6 
L.  E.  A.,  N.  S.,  99,  107  N.  W.  548; 
Drake  v.  Yazoo  etc.  E.  Co.,  79  Miss. 
84,  29  South.  788 ;  Palmer  v.  Missouri 
Pae.  E.  Co.,  76  Mo.  217;  Kenney  v. 
Hannibal  Ey.  Co.,  70  Mo.  243;  John- 
son  V.   Northern   Pac.   E.   Co.,   1   N. 

D.  354,  48  N.  W.  227;  Lake  Shore 
etc.  E.  Co.  V.  Anderson,  27  Ohio 
C.  C.  577;  Koontz  v.  Oregon  Ey.  Co., 
20  Or.  3,  23  Pae.  820;  Eoss  v.  St. 
Louis  Southwestern  E.  Co.,  47  Tex. 
Civ.  App.  24,  103  S.  W.  708 ;  Gulf  etc. 
]&.  Co.  V.  Jordan,  25  Tex.  Civ.  App. 
82,    60    S.    W.    784;    Galveston    etc. 

E.  Co.  V.  Home,  69  Tex.  643,  9  S. 
W.  440;  Olmstead  v.  Oregon  Short 
Line  E.  Co.,  27  Utah,  515,  76  Pac. 
557;  Menominee  Eiver  Sash  etc.  Co. 
V.  Milwaukee  etc.  E.  Co.,  91  Wis.  447, 
65  N.  W.  176;  Woodward  v.  Chicago 
etc.  E.  Co.,  145  Ted.  577,  75  C.  C. 
A.  591;  Savannah  Ins.  Co.  v.  Pelzer 
Co.,  60  Ped.  39.  When  the  engine  is 
shown  to  be  in  perfect  condition,  the 
plaintiff  has  the  burden  of  proving 
that  a  newer  pattern  of  engine  in 
use  at  that  time  is  safer:  Babcock  v. 
Fitchburg  E.  Co.,  140  N.  Y.  308,  35 
iSr.  E.  596. 

04  As  to  falling  of  electric  and 
telephmie  wires ;  Arkansas  Tel.  Co.  v. 
Eatteree,  57  Ark.  429,  21  S.  W.  1059; 
Uggia  V.  West  End  St.  Ey.  Co.,  160 
Mass.  351,  39  Am.  St.  Eep.  481,  35 
N.  E.  1126;  Newark  E.  L.  &  E.  Co. 
V.  Euddy,  62  N.  J.  L.  505,  57  L.  E. 
A.     624,   41     Atl.     712;     Haynes    v. 


Ealeigh  Gas  Co.,  114  N.  0.  203,  41 
Am.  St.  Eep.  786,  26  L.  K.  A.  810, 
19  S.  E.  344;  Chaperon  v.  Portland 
Electric  Co.,  41  Or.  39,  67  Pac.  928; 
Snyder  v.  Wheeling  Electrical  Co., 
43  W.  Va.  661,  64  Am.  St.  Kep.  922, 
39  L.  E.  A.  499,  28  S.  E.  733;  tools: 
Dixon  V.  Pluns,  98  Cal.  384,  35  Am 
St.  Eep.  180,  20  L.  E.  A.  698,  33 
Pac.  268;  falling  of  ties  from  mov- 
ing train:  Howser  v.  Cumberland  etc. 
E.  Co.,  80  Md.  146,  45  Am.  St.  Eep. 
332,  27  L.  E.  A.  154,  30  Atl.  906. 
Other  recent  illustrations  will  be 
found  of  the  doctrine  attaching  in 
eases  collected  in  16  Current  Law, 
1201,  from  which  we  condense  the 
following:  The  fall  of  an  awning 
over  a  sidewalk:  Potter  v.  Eorabaugh 
Wiley  etc.  Co.,  83  Kan.  712,  32  L. 
E.  A.,  N.  S.,  45,  112  Pac.  613;  of 
plaster  from  a  ceiling:  Morris  v. 
Zimmerman,  138  App.  Div.  114,  122 
N.  Y.  Supp.  900;  of  rock  from  a 
bluff:  Gibson  v.  Chicago  etc.  E.  Co., 
61  Wash.  639,  112  Pac.  919;  of 
trolley  wire:  Booker  v.  Southwest 
Missouri  E.  Co.,  144  Mo.  App.  273, 
128  S.  W.  1012;  of  scaffold:  Huston 
V.  Dobson,  138  App.  Div.  810,  123 
N.  Y.  Supp.  892 ;  electric  burn  or 
shook:  Turner  v.  Southern  Power  Co., 
154  N.  C.  131,  69  S.  E.  767;  Abrams 
V.  Seattle,  60  Wash.  356,  140  Am.  St. 
Eep.  916,  111  Pae.  168;  Garner  v. 
Chicago  etc.  Traction  Co.,  150  111. 
App.  149;  collapse  of  a  wall: 
Schmidt  v.  J.  G.  Johnson  Co.,  145 
Wis.  468,  129  N.  W.  657;  of  a  plank 
platform:  Alabama  etc.  Co.  v. 
Groome,  97  Miss.  201,  52  South.  703; 
bursting  of  storage  tank:  Weaver 
Mercantile   Co.  t.   Thurmond,   68   W. 
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§  185(183).  Contributory  negligence. — The  great  weight 
of  authority,  as  well  as  the  reason  of  the  law,  is  in  favor 
of  the  rule  which  imposes  the  burden  of  proof  upon  defend- 
ant to  establish  plaintiff's  contributory  negligence.  To 
the  general  rule  imposing  upon  the  defendant  the  burden 
of  proof  on  the  issue  of  contributory  negligence  there  ap- 
pear to  be,  in  the  very  nature  of  things,  two  well-defined 
exceptions :  First.  Where  the  legal  effect  of  the  facts  stated 
in  the  petition  is  such  as  to  establish  prima  facie  negli- 
gence on  the  part  of  plaintiff  as  a  matter  of  law,  then  he 
must  plead  and  prove  such  other  facts  as  will  rebut  such 
legal  presumption.  The  plain  reason  is  that  by  pleading 
facts  which,  as  a  matter  of  law,  establish  his  contributory 
negligence,  he  has  made  a  prima  facie  defense  to  his  cause 
of  action  which  will  be  accepted  as  true  against  him,  both 
on  demurrer  and  as  evidence  on  the  trial,  unless  he  pleads 
and  proves  such  other  facts  and  circumstances  that  the 
court  cannot,  as  a  matter  of  law,  hold  him  guilty  of  con- 
tributory negligence.  "When  he  has  done  this,  he  has  made 
a  case  which  must  be  submitted  to  the  jury.^^  It  is  true 
that  contributory  negligence  is  a  defense,  but  where  proof 
of  such  defense  is  fully  made  out  by  plaintiff's  own  evi- 
dence, it  may  be  availed  of  by  motion  to  nonsuit.^^  When 
a  plaintiff  has  left  his  cause  in  a  condition  which  would 
justify  the  judge  in  declaring  in  the  charge  that  the  evi- 
dence prima  facie  shows  contributory  negligence,  there  is 
nothing  to  submit  to  the  jury.  But  when  his  evidence  is 
such  that  the  court  cannot  so  determine  its  effect,  as  mat- 
ter of  law,  the  question  whether  or  not  he  affirmatively 

Va.   530,   33  L.   K.   A.,   N.   S.,   1061,  etc.    E.    Co.    v.    Sympklna,    54    Tex. 

70   S.   E.    126.     See,   also,   Fleishman  615,  38  Am.  Bep.  632;   Denman,  J., 

V.   Polar   Wave   Ice   &  Fuel   Co.,   148  in  Gulf  etc.  Co.  v.   Shieder,  88   Tex. 

Mo.  App.  117,  127  S.  W.  660;  Jones  152,  28  L.  B.  A.  538,  30  S.  W.  902. 

&    Co.    V.    Felly    (Ky.),    128    S.    W.  S6,  Strickland     v.      Atlantic      Coast 

305;   Schulk  v.  Joliet  &  S.   Traction  Line  B.   Co.,  150  N.   C.  4,  63  S.  E. 

Co.,    154     111.     App.     108;     Atlantic  161;    Mitchell   v.   Seaboard  Air  Line 

Coast  Line  B.   Co.   v.   Moore,   8   Ga.  By.,  153   N.  C.   116,  68  S.  E.  1059; 

App.    185,   68    S.   E.   875.  Washington  etc.  E.  Co.   v.  Vaughan, 

55  Texas  etc.  By.  Co.  v.  Murphy,  46  111  Va.  785,  69  S.  B.  1035. 
Tex.  356,  26  Am.  Bep.  272;  Houston 
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appears  to  have  been  guilty  of  negligence  is  to  be  sub- 
mitted to  the  jury  on  all  the  facts  adduced,  and  is  not 
to  be  divided  up  by  instructing  that  some  of  the  facts,  un- 
less rebutted  or  explained,  would  constitute  such  negli- 
gence, and  then  leaving  the  jury  to  say  whether  or  not  such 
facts  had  been  rebutted  or  explained.^^  Second.  When  the 
undisputed  evidence  adduced  on  the  trial  establishes  prima 
facie  as  a  matter  of  law  contributory  negligence  on  the 
part  of  plaintiff,  then  the  burden  of  proof  is  upon  him  to 
show  facts  from  which  the  jury  upon  the  whole  case  may 
find  him  free  from  negligence;  otherwise  the  court  may 
instruct  a  verdict  for  defendant,  there  being  no  issue  of 
fact  for  the  jury.^'  It  is  very  clear  that  when  it  appears 
from  the  plaintiff's  own  showing  that  he  has  been  guilty 
of  negligence  which,  as  a  proximate  cause,  contributed  to 
the  injury,  he  cannot  recover,  and  a  nonsuit  should  be 
granted;  and  where  the  plaintiff's  own  evidence  raises  an 
inference  of  negligence  against  him,  he  is  required  to  over- 
come this  inference  in  order  to  establish  his  prima  facie 
case.^^    But  assume  that  the  plaintiff's  evidence  raises  no 

B7  Houston  T.  Hartia,  103  Tex.  422,  Smelting  Co.,  26  Mont.  434,  68  Pac. 

128   S.   W.   897.  852;    Meehan   y.    Great   Northern   IJ. 

B8  Sanchez  v.  San  Antonio  etc.  E.  Co.,    43     Mont.    72,    114     Pac.     781; 

Co.   (Tex.  Civ,  App.),  27  S.  W.  922;  Hunter  v.  Montana  Cent.  R.  Co.,  22 

Gulf  etc.  Co.  V.  Shieder,  supra.  Mont.    525,    57    P.ao.    140;    Bapp    v. 

B9  McDonald  v.  Montgomery  St.  R.  Sarpy   County,   71   Neb.   382,   98    N. 

Co.,    110    Ala.    161,    20    South.    317;  W.  1042,  102  N.  W.  242;  Chicago  etc. 

Dufour   V.    Central   Pac.    E.    Co.,    67  E.  Co.  v.  Peatherly,  64  Neb.  323,  89 

Cal.  319,  7  Pac.  769;   Cleveland  etc.  N.  W.  792;  New  Jersey  Express  Co. 

E.  Co.  T.  Coffman,  30  lud.  App.  462,  v.  Nichols,  33  N.  J.  L.  434,  97  Am. 

64  N.  E.  233,  66  N.  E.  179;  Missouri  Dec.  722;  Meek  v.  Pennsylvania  Co., 

etc.  Ry.  Co.  v.  Merrill,  61  Kan.  671,  38   Ohio    St.    632;    Eobison   v.   Gary, 

60  Pac.  819;   Eyan  v.  Louisville  etc.  28    Ohio    St.    241;    Cleveland  etc.   E. 

Ey.  Co.,  44  La.  Ann.  806,  11  South.  Co.  v.  Eowan,  66  Pa.  393;  Texas  etc. 

30;  State  v.  Maine  Cent.  Ey.  Co.,  76  E.  Co.  v.  Eeed,  88  Tex.  439,  31  S.  W. 

Me.  357,  49  Am.  Eep.  622,  and  note;  1058;  Missouri  Pac.  Ey.  Co.  v.  Pore- 

Gahagan  v.  Boston  Ey.  Co.,   1  Allen  man,   73   Tex.  311,  15   Am.  St.  Eep. 

(Mass.),  187,  79  Am.  Dec.  724,  and  785,    11    S.   W.   326;    Sileock   v.   Bio 

note;  Hocum  v.  Weitherick,  22  Minn.  Grande  Western    Ry.   Co.,   22    Utah, 

152;  Buesching  v.  St.  Louis  Gaslight  179,    61    Pac.    565;    Washington    etc. 

Co.,   73   Mo.   219,   39   Am.   Eep.   503,  E.  Co.   \:  Vaughan,  111  Va.  785,  69 

and  note;   Cummings   v.  Helena  etc.  g.  E.  1035;  Winchester  v.  Carroll,  99 
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such  inference  of  negligence  on  his  part,  and  that  the  in- 
ference is  that  he  has  suffered  injury  by  reason  of  the  neg- 
ligence of  the  defendant — is  the  plaintiff  then  bound  to 
prove  affirmatively  that  he  has  been  guilty  of  no  negli- 
gence? The  affirmative  of  this  proposition  has  been  main- 
tained in  many  cases,  and  in  several  states  this  rule  is  ad- 
hered to.  This  view  rests  upon  the  ground  that  there  can 
be  no  recovery  unless  two  conditions  concur,  to  wit,  negli- 
gence of  the  defendant,  and  freedom  of  the  plaintiff  from 
contributory  fault;  these  courts  hold  that  it  is  incumbent 
on  the  plaintiff  to  show  the  existence  of  both  conditions.®* 


Va.  727,  40  S.  E.  37;  Overby  v. 
Chesapeake  ete.  E.  Co.,  37  W.  Va. 
524,  16  S.  E.  813;  Waterman  v.  Chi- 
cago ete.  E.  Co.,  82  Wis.  613,  52  N. 
W.  247,  1136;  Eandall  v.  Northwest- 
ern Tel.  Co.,  54  Wis.  140,  41  Am. 
Eep.  17,  11  N.  W.  419;  Aehtenhagen 
V.  Watertown,  18  Wis.  331,  86  Am. 
Dee.  769;  Milwaukee  Ey.  Co.  v. 
Hunter,  11  Wis.  160,  78  Am.  Dee. 
699,  and  note;  Washington  ete.  E. 
Co.  V.  Tobriner,  147  U.  S.  571,  37  L. 
Ed.  2S4,  13  Sup.  Ct.  Eep.  557;  In- 
dianapolis &  St.  L.  Ey.  Co.  V.  Horst, 
93  U.  S.  291,  23  L.  Ed.  898.  See 
elaborate  notes  to  Oklahoma  City  v. 
Eeed,  33  !•.  E.  A.,  N.  S.,  1085,  and 
to  Crawford  v.  Bonners  ete.  Co.,  10 
Ann.  Cas.  4,  as  to  burden  of  proof 
as  to  eontributory  negligence. 

60  Kruck  V.  Connecticut  Co.,  84 
Conn.  401,  80  Atl.  162;  Clarke  v. 
Connecticut  Co.,  83  Conn.  219,  76 
Atl.  523;  Eox  v.  Glastonbury,  29 
Conn.  204;  Keck  v.  Calumet  etc.  Ey. 
Co.,  156  111.  App.  402;  O'Hern  v. 
Chicago  City  Ey.  Co.,  151  111.  App. 
208;  Stack  v.  East  St.  Louis  &  S. 
E.  Co.,  245  111.  308,  137  Am.  St.  Eep. 
318,  92  K.  E.  241;  West  Chicago 
St.  E.  Co.  V.  Liderman,  187  111.  463, 
79  Am.  St.  Eep.  226,  52  L.  E.  A. 
655,  58  N.  E.  367;  Baltimore  etc. 
B.    Co.   V.   Young,   153    Ind.   163,   54 


N.  E.  791;  Engrer  v.  Ohio  etc.  Ey. 
Co.,  142  Ind.  618,  42  N.  E.  217; 
Cincinnati  Ey.  Co.  v.  Butler,  103 
Ind.  31,  2  N.  E.  138;  Buchholtz  v. 
Eadcliffe,  129  Iowa,  27,  105  N.  W. 
336;  Hawes  v.  Burlington  ete.  Ey. 
Co.,  64  Iowa,  315,  20  N.  W.  717; 
Deikman  v.  Morgan's  Louisiana  etc. 
E.  Co.,  40  La.  Ann.  787,  5  South. 
76;  OueUette  v.  Grand  Trunk  E.  Co., 
106  Me.  153,  138  Am.  St.  Eep.  340, 
76  Atl.  280;  Ward  v.  Maine  Cent.  E. 
Co.,  96  Me.  136,  51  Atl.  947;  Lesan 
V.  Maine  Cent.  Ey.  Co.,  77  Me.  85; 
Ealph  V.  Cambridge  Electric  Light 
Co.,  200  Mass.  566,  86  N.  E.  922; 
Daoey  v.  New  York  ete.  E.  Co.,  168 
Mass.  479,  47  N.  E.  418;  Lane  v. 
Atlantic  Works,  107  Mass.  104; 
Mynning  v.  Detroit  ete.  E.  Co.,  67 
Mich.  677,  35  N.  W.  811;  Guggen- 
heim V.  Lake  Shore  &  M.  S.  Ey.  Co., 
66  Mich.  150,  33  N.  W.  161;  Teipel 
V.  Hilsendegen,  44  Mich.  461,  7  N. 
W.  82;  Vieksburg  v.  Hennessy,  54 
Miss.  391,  28  Am.  Eep.  354;  Drago 
V.  New  York  Cent.  &  H.  E.  E.  Co., 

139  App.  Div.  828,  124  N.  T.  Supp. 
374;  Eiesenberg  v.  Goldstein,  126 
N.  Y.  Supp.  612;  Kane  v.  Williams, 

140  App.  Div.  857,  125  N.  Y.  Supp. 
641;  Jordan  v.  Eeedy  Elevator  Co., 
125  N.--Y.  Supp.  432;  Brudie  v. 
Eenault-Freres  Selling  Branch,  138 
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The  anomaly  of  requiring  the  party  holding  the  affirmative 
to  negatively  prove  a  part  of  his  ease  is  apparent,  while 
the  necessarily  attendant  presumption  of  the  negligence  of 
mankind  in  general  requires  for  its  support  the  mind  of  a 
cynic  or  a  pessimist.  The  opinion  here  espressed  is  that 
also  of  authoritative  text-writers,"^  and  is  sustained  by  the 


App.  Div.  112,  122  N.  Y.  Supp. 
963;  Owens  v.  Eiehmond  etc.  E.  Co., 
88  N.  C.  502;  Bovee  v.  Danville,  .53 
Vt.  183;  Conrad  v.  Ellington,  104 
Wis.  367,  80  N.  W.  456;  Richardson 
V.  Babcock  &  Wilcox  Co.,  175  Fed. 
897,  99  C.  C.  A.  353.  In  Illinois, 
however,  there  is  a  peculiar  line  of 
cases  which  establish  that  though 
the  plaintiff  is  violating  the  law  at 
the  time  of  the  injury,  if  he  is 
otherwise  free  from  negligence,  the 
burden  is  on  the  defendant:  Ewing 
V.  Chicago  &  A.  etc.  Co.,  72  111.  25; 
Cairo  &  St.  L.  E.  Co.  v.  Woosley, 
85  m.  370.  In  the  ease  last  cited 
the  court  said:  "In  a  suit  against  a 
railroad  company  for  stock  killed 
or  injured  in  consequence  of  the 
neglect  of  the'  company  to  fence  its 
road,  where  it  appears  such  stock 
was  permitted  to  run  at  large  in 
violation  of  law,  the  question 
whether  the  owner  has  been  guilty 
of  contributory  negligence  in  per- 
mitting them  to  run  at  large  is  one 
of  fact,  to  be  determined  by  the 
jury  from  the  circumstances  of  the 
case,  and  that  it  is  not  sufficient  to 
charge  a  plaintiff  with  contributory 
negligence,  in  a  suit  against  a  rail- 
road company  for  injury  to  stock, 
to  simply  show  that  the  owner  per- 
mitted the  stock  to  run  at  large  in 
violation  of  law;  but  it  must  appear 
that  he  did  so  under  such  cireum- 
etances  that  the  natural  and  proba- 
ble consequences  of  doing  so  was, 
that  the  stock  would  go  upon  the 
railroad  track  and  be  injiU'ed.  The 
burden    of    showing    such    contribu- 


tory negligence  in  such  cases,  where 
it  does  not  appear  otherwise,  is 
upon  the  railroad  company."  And 
in  Haumesser  v.  Central  Brewing 
Co.,  158  111.  App.  648,  that  case  was 
followed,  and  it  was  held  that  the 
defendant  had  the  burden  of  prov- 
ing the  contributory  negligence  al- 
though the  plaintiff's  horse  was 
killed  while  it  was  in  a  place  con- 
trary to  a  city  ordinance. 

61  See  note  by  the  late  A.  C. 
Freeman  to  Farish  &  Co.  v.  Eeigle, 
62  Am.  Dec.  679.  Thus  Eedfield, 
in  his  work  on  Railways,  says: 
"Although  the.  majority  of  the 
American  courts  lay  down  the  rule 
....  that  the  burden  of  proof  is 
upon  the  plaintiff  to  show  that  he 
was  guilty  of  no  negligence  on  his 
own  part,  we  still  think  the  point 
is  not  well  defined  in  these  terms. 
All  that  is  meant,  we  apprehend,  is 
that  where  there  is  any  evidence 
tending  to  prove,  either  directly  or 
from  the  manner  of  the  accident, 
that  there  might  have  been  fault  on 
the  part  of  the  plaintiff,  he  must 
assume  the  burden  upon  the  whole 
issue  of  satisfying  the  jury  that 
the  injury  occurred  through  the 
fault  of  the  defendant,  and  that  his 
own  want  of  care  at  the  time  did 
not  in  any  sense  contribute  directly  to 
it.  The  result  of  the  rule  thus 
stated  would  be,  that  where  there  was 
no  evidence  of  want  of  care  on  the 
part  of  the  plaintiff  the  law  will 
presume  none  existed,  as  in  regard 
to  good  character  in  a  witness  or 
sanity    in    one    where    there    is    no 
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greater  weigM  of  authority.  For  instance,  on  the  trial  of 
an  action  against  the  proprietors  of  a  public  skating-rink 
for  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the  negligence  of 
the  defendants,  wherein  the  defendants,  after  denying 
generally  all  the  material  allegations  of  the  petition, 
pleaded  that  the  plaintiff's  injuries,  if  any,  were  caused 
by  her  own  negligence,  it  was  not  error  for  the  court  to 
instruct  the  jury  that,  the  plaintiff  having  made  out  a 
prima  facie  case,  "the  burden  is  on  the  defendants  to 
establish  by  a  preponderance  of  the  testimony  that  the 
plaintiff  is  guilty  of  any  negligence  which  caused  her  in- 
juries. "*2  Where  the  plaintiff  shows  that  he  has  suffered 
injury  by  reason  of  the  negligence  of  the  defendant,  he  has 
made  out  a  prima  facie  case;  and  the  burden  is  upon  the 
defendant  to  prove  the  contributory  negligence  which  he 
asserts.**    In  the  federal  courts  contributory  negligence  is 


proof."  To  make  the  plaintiff  give 
affirmative  evidence  of  his  own  due 
care  and  caution  "is  much  like  one 
giving  evidence  of  the  good  char- 
acter of  his  witnesses  before  any 
impeachment,  and  we  think  should 
never  be  required":  2  Eedfield  on 
Railways,  5th  ed.,  253,  notes. 

62  Stewart  v.  Mynatt,  135  Ga. 
637,  70  S.  E.  325. 

83  City  of  Montgomery  v.  Wyche, 
169  Ala.  181,  53  South.  786;  West- 
ern Ey.  of  Alabama  v.  Williamson, 
114  Ala.  131,  21  South.  827;  Ala- 
bama Ry.  Co.  V.  Frazier,  93  Ala.  45, 
30  Am.  St.  Rep.  28,  and  note,  9 
South.  303;  Southern  Pac.  Co.  v. 
Tomlinson,  4  Ariz.  126,  33  Pao.  710; 
Millsaps  V.  Brogdon,  97  Ark.  469, 
32  L.  E.  A.,  N.  S.,  1177,  134  S.  W. 
632;  Little  Rock  etc.  Ry.  v.  Atkins, 
46  Ark.  423;  Foley  v.  Northern 
California  Power  Co.,  14  Cal.  App. 
401,  112  Pae.  467;  Cahill  v.  Stone, 
153  Cal.  571,  19  L.  R.  A.,  N.  S., 
1094,  96  Pac.  84;  Denver  etc.  R.  Co. 


v.  Ryan,  17  Colo.  98,  28  Pac.  79; 
Sanders  v.  Eeister,  1  Dak.  151 
(145),  46  N.  W.  -680;  Philadelphia 
B.  &  W.  E.  Co.  V.  Buchanan  (Del.), 
78  Atl.  776;  Truman  v.  Wilmington 
City  R.  Co.,  7  Penne.  (Del.)  192,  78 
Atl.  636;  Elliott  v.  Wilmington 
City  R.  Co.,  6  Penne.  (Del.)  570,  73 
Atl.  1040;  Harmon  v.  Washington 
etc.  R.  Co.,  7  Mackey  (18  D.  C),  255; 
Orlando  v.  Heard,  29  Fla.  581,  11 
South.  182;  Fisher  Motor  Car  Co.  v. 
Seymour,  9  Ga.  App.  465,  71  S.  E. 
764;  Johnston  v.  Richmond  etc.  R. 
Co.,  95  Ga.  685,  22  S.  E.  694;  Chatta- 
nooga etc.  R.  Co.  V.  Owen,  90  Ga. 
265,  15  8.  E.  853;  Hopkins  v.  Utah 
Northern  R.  Co.,  2  Idaho,  300 
(277),  13  Pac.  343;  Lake  Erie  &  W. 
E.  Co.  V.  Parrish,  46  Ind.  App.  577, 
93  N.  E.  450;  Indiana  Union  Trac. 
Co.  V.  Keiter,  175  Ind.  268,  92  N.  E. 
982;  Diamond  Block  Coal  Co.  v. 
Cuthbertson,  166  Ind.  290,  76  N.  E. 
1060,  73  N.  E.  818;  Chicago 
etc.   R.  Co.  V.  Pounds,  1  Ind.  Ter, 
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an  affirmative  defense.  The  burden  of  establishing  it  rests 
on  the  defendant.  This  rule  does  not  require  defendant 
to  establish  contributory  negligence  by  witnesses  whom 
defendant  calls  to  the  stand.  If  the  plaintiff's  own  wit- 
nesses testify  to  undisputed  facts  from  which  that  infer- 
ence must  be  drawn,  defendant  may  rest  on  their  testimony 
and  ask  for  a  dismissal ;  but  if  the  undisputed  facts  might 
reasonably  support  an  inference  as  to  the  injured  person's 
conduct  which  would  leave  it  doubtful  whether  he  was  or 
was  not  negligent,  the  question  whether  or  not  the  defense 


51,  35  S.  W.  249;  Eidson  v.  CMcago 
etc.  E.  Co.,  85  Kan.  329,  116  Pae. 
485;  St.  Louis  etc.  E.  Co.  v. 
Weaver,  35  Kan.  412,  57  Am.  Eep. 
176,  11  Pac.  408;  Bueohner  v.  New 
Orleans,  112  La.  599,  104  Am.  St. 
Eep.  455,  66  L.  E.  A.  334,  36  South. 
603;  Fletcher  v.  Dixon,  113  Md. 
101,  77  Atl.  326;  County  Commrs.  v. 
Carr,  111  Md.  141,  73  Atl.  668; 
Balph  V.  Cambridge  Electric  Light 
Co.,  200  Mass.  566,  86  N.  E.  922; 
Merrill  v.  Eastern  E.  Co.,  139  Mass. 
238,  52  Am.  Eep.  705,  1  N.  E.  548; 
Lammers  v.  Great  Northern  E.  Co., 
82  Minn.  120,  84  N.  W.  728;  Lori- 
mer  v.  St.  Paul  Ey.  Co.,  48  Minn. 
391,  51  N.  W.  125;  Mississippi 
Cent.  E.  Co.  v.  Hardy,  88  Miss.  732, 
41  South.  505;  Holman  v.  Southern 
Iron  Co.,  152  Mo.  App.  672,  13S  S. 
W.  379;  Newton  v.  Wabash  E.  Co., 
152  Mo.  App.  167,  132  S.  W.  1195; 
Trout  V.  Laclede  Gas  Light  Co.,  151 
Mo.  App.  207,  132  S.  W.  58;  Eich- 
ter  V.  United  Eys.  Co.,  145  Mo. 
App.  1,  129  S.  W.  1055;  Badovinae 
V.  Northern  Pae.  K.  Co.,  39  Mont. 
454,  104  Pae,  543;  Mulville  v.  Paci- 
fic Mut.  Ins.  Co.,  19  Mont.  95,  47 
Pac.  650';  McGahey  v.  Citizens'  E. 
Co.,  88  Neb.  218,  129  N.  W.  293; 
Eapp  V.  Sarpy  County,  71  Neb.  382, 
98  N.  W.  1042,  102  N.  W.  242; 
Union  Stock  Yards  Co.  v.  Conoyer, 


41  Neb.  617,  59  N.  W.  950;  Dan  skin 
V.  Pennsylvania  E.  Co.,  79  N.  J.  L. 
526,  76  Atl.  975;  Consolidated  Trac- 
tion Co.  V.  Behr,  59  N.  J.  L.  477,  37 
Atl.  142;  Boney  v.  Atlantic  Coast 
Line  E.  Co.,  155  N.  C.  95,  71  S.  E. 
87;  Halton  v.  Southern  E.  Co.,  127 
N.  C.  255,  37  S.  E.  262;  Schwein- 
furth  V.  Cleveland  etc.  E.  Co.,  60 
Ohio  St.  215,  54  N.  E.  89;  Palmer 
V.  Portland  E.  L.  &  P.  Co.,  56  Or. 
262,  108  Pac.  211;  Dubiver  v.  City 
E.  Co.,  44  Or.  227,  1  Ann.  Cas.  889, 
74  Pac.  915,  75  Pac.  693;  Clark  v. 
Lancaster,  229  Pa.  161,  78  Atl.  86; 
Baker  v.  Westmoreland  etc.  Natural 
Gas  Co.,  157  Pa.  593,  27  Atl.  789, 
792;  Bradwell  v.  Pittsburg  &  W.  E. 
Ey.  Co.,  139  Pa.  404,  20  Atl.  1046; 
Oliver  v.  Columbia  etc.  E.  Co.,  65 
S.  C.  1,  43  S.  E.  307;  Burke  v.  Citi- 
zens' St.  Ey.  Co.,  102  Tenu.  409,  52 
S.  W.  170;  Western  Union  Tel.  Co. 
V.  Conder  (Tex.  Civ.  App.),  138  S. 
W.  447;  Jacksonville  Ice  &  Elec.  Co. 
V.  Moses  (Tex.  Civ.  App.),  134  S. 
W.  379;  Texas  &  N.  O.  E.  Co.  v  Mc- 
Leod  (Tex.  Civ.  App.),  131  S.  W. 
311;  Smith  v.  Ogden  etc.  E.  Co.,  33 
Utah,  129,  93  Pac.  185;  Hickey  v. 
Eio  Grande  Western  E.  Co.,  29 
Utah,  392,  82  Pac.  29;  Interstate 
E.  Co.  V.  Tyree,  110  Va.  38,  65  S.  E. 
500;  Winchester  v.  Carroll,  99  Va. 
727,  40  S.  B.  37;  Currans  T.  Seattle 
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is  proved  will  be  one  for  the  jury  to  determine.**  This 
rule  seems  not  only  to  be  sustained  by  the  greater  weight 
of  authority,  but  more  nearly  to  accord  with  the  general 
principle  that  the  burden  of  proving  a  given  fact  rests 
upon  the  one  who  asserts  such  fact.  Moreover,  it  is  a 
familiar  rule  that  negligence  will  not  he  presumed.  To 
call  upon  the  plaintiff  to  prove  that  he  has  been  guilty  of 
no  negligence  would  seem  to  reverse  the  order  of  proof 
vhich  this  presumption  usually  and  logically  establishes. 
The  rule  does  not  apply  to  a  case  in  which  the  proofs  on 
behalf  of  the  plaintiff  show  or  tend  to  show  his  contribu- 
tory negligence.  If  such  negligence  conclusively  appears, 
the  court,  as  we  have  shown,  will  nonsuit  the  plaintiff  or 
direct  the, jury  to  find  for  the  defendant;  if  the  evidence 
only  tends  to  show  such  contributory  negligence,  the  ques- 
tion must  go  to  the  jury,  to  be  determined,  like  any  other 
question  of  fact,  upon  a  preponderance  of  the  evidence."' 


etc.  E.  Co.,  34  Wash.  512,  76  Pao. 
87;  Fowler  v.  Baltimore  etc.  E.  Co., 
18  W.  Va.  579;  Pfeiffer  v.  Eadke, 
142  Wia.  512,  125  N.  W.  934; 
Dugan  V.  Chicago  St.  P.  Minn.  &  0. 
Ey.  Co.,  85  Wis.  609,  55  N.  W.  894; 
Prideaux  v.  City  of  Mineral  Point, 
43  Wis.  513,  28  Am.  Sep.  558,  and 
note;  O'Hara  v.  Central  E.  Co.,  183 
Fed.  739,  106  C.  C.  A.  177;  Wash- 
ington Ky.  Co.  V.  Harmon,  147  tJ. 
S.  571,  37  L.  Ed.  284,  13  Sup.  Ct. 
Eep.  557;  Inland  etc.  Coasting  Co. 
V.  Tolson,  139  U.  S.  551,  35  L.  Ed. 
270,  11  Sup.  Ct.  Eep.  653;  Indian- 
apolis &  St.  L.  Ey.  Co.  V.  Horst,  93 
U.  8.  291,  23  L.  Ed.  898;  Washing- 
ton etc.  E.  R.  Co.  V.  Gladmon,  15 
Wall.  (U.  S.)  401,  21  L.  Ed.  114; 
Forwood  V.  Toronto,  22  Ont.  351. 

64  O'Hara  v.  Central  E.  Co.  of  New 
Jersey,  183  Fed.  739,  106  C.  C.  A. 
177. 

«5  Pullman  Palace-Car  Co.  v. 
Adams,  120  Ala.  581,  74  Am.  St. 
Kep.  53,  45  L.  E.  A.  767,  24  South. 


921;  Hobson  v.  New  Mexico  etc.  R. 
Co.,  2  Ariz.  171,  11  Pao.  545;  St. 
Louis  E.  Co.  1'.  Wiggam,  98  Ark.  259, 
135  S.  W.  889,;  Choctaw  etc.  K.  Co. 
V.  Doughty,  77  Ark.  1,  91  S.  W.  768; 
MacDougall  v.  Central  E.  Co.,  63 
Cal.  431;  Platte  etc.  Canal  etc.  Co. 
V.  Dowell,  17  Colo.  376,  30  Pac.  68; 
Chicago  etc.  E.  Co.  v.  Lee,  66  Kan. 
806,  72  Pac.  266;  Simms  v.  Forbes, 
86  Miss.  412,  38  South.  546;  Baker 
V.  Kansas  City  etc.  R.  Co.,  147  Mo. 
140,  48  S.  W.  838;  Harrington  v. 
Butte  etc.  Ey.  Co.,  37  Mont.  169,  16 
L.  E.  A.,  N.  S.,  395,  95  Pac.  8 ;  Nord 
V.  Boston  &  M.  Consol.  Copper  etc. 
Min.  Co.,  33  Mont.  464,  84  Pao.  1116, 
89  Pac.  647;  Omaha  St.  E.  Co.  v. 
Martin,  48  Neb.  65,  66  N.  W.  1007; 
Jackson  v.  Sumpter  Val.  E.  Co.,  50 
Or.  455,  93  Pac.  356;  Coolbroth  v. 
Pennsylvania  E.  Co.,  209  Pa.  433,  58 
Atl.  808;  Smith  v.  Chicago  etc.  R. 
Co.,  4  S.  D.  71,  55  N.  W.  717;  Mis- 
souri etc.  Ey.  Co.  v.  King  (Tex.  Civ. 
App.),  123  S.  W.  151;  Gulf  etc.  E. 
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It  should  be  observed  that  in  some  of  those  decisions  which 
declare  that  the  burden  of  proving  due  care  is  cast  upon 
the  plaintiff,  it  is  held  that  the  plaintiff  need  not,  in  the 
first  instance,  give  evidence  for  the  direct  and  special 
object  of  establishing  the  observance  of  due  care,  but  that 
it  is  enough  if  the  proof  introduced  of  the  negligence  of 
the  defendant  and  of  the  circumstances  of  the  injury, 
prima  facie  establishes  the, fact  that  the  injury  was  caused 
by  the  negligence  of  the  defendant,  as  such  evidence  would 
exclude  the  idea  of  the  want  of  due  care  by  the  plamtiff.®® 
This  "splitting  the  difference,"  as  it  were,  adds  nothing  to 
and  fails  to  aid  the  discussion  either  way.  While  those 
courts  which  boldly  follow  the  rule  that  the  plaintiff  shall 
affirmatively  prove  the  negative  of  no  want  of ,  due  care, 
their  decisions,  however  we  differ  from  them,  command  re- 
spect for  the  conclusions  which  able  lawyers  have  drawn 
from  certain  premises.  The  suggestion  in  the  cases  last 
referred  to  that  the  plaintiff's  prima  facie  case  of  negli- 
gence itself  imports  the  absence  of  want  of  care  is  merely 
begging  the  question,  and  it  only  creates  the  confusion 
which  invariably  follows  the  utterance  of  an  ill-considered 
opinion.  The  law  should  be  clear  that  the  plaintiff  is  not 
called  upon  to  prove  what  is  the  defendant's  affirmative 
defense.  Among  other  circumstances  which  may  be  con- 
sidered in  this  connection  are  the  natural  instinct  of  self- 
preservation  and  the  general  disposition  of  men  to  avoid 
danger."^     This  subject  has  often  arisen  in  cases  relating 

Co.  V.  Shieder,  88  Tex.  152,  28  L.  R.  63    Tex.    502.     (This    case    is    chal- 

A.  538,  30  S.  W.  902;  Smith  v.  Ogclen  lenged  in  Houston  etc.  R.  Co.  v.  Har. 

etc.   R.    Co.,   33    Utah,   129,    93   Pac.  ris,  103  Tex.  422,  128  S.  W.  897.) 

185;    Corbett   v.   Oregon    Short   Line  87  Button  v.  Hudson  Riv.  Ry.  Co., 

R.  Co.,  25  Utah,  449,  71  Pae.   1065;  18  N.  Y.  248;   Baltimore  &  Potomac 

Baltimore  etc.  R.  Co.  v.  Whittington,  R.   R.   Co.   v.   Landrigan,    191   U.   S. 

30   Gratt.    (Va.)    805;   Hoyt  v.  Hud-  461,  24  Sup.  Ct.  Rep.  137,  48  L.  Ed. 

son,  41  Wis.  105,  22  Am.  Rep.  714;  262;    Lillstrom   v.   Northern   Pae.   E. 

Gill   V.   Homrighausen,    79   Wis.   634,  Co.,  53  Minn.  464,  20  L.  R.  A.  587, 

48  N.  W.  862.  55  N.  W.  624.     See  elaborate  note  on 

66  Button  V.  Hudson  Riy.  Ey.  Co.,  this    subject,    citing    many    cases,    to 

18   N.    Y.    248;    Johnson    v.   Hudspu  Hendriokson    v.    Great    Northern    K. 

Riv.   Ry.   Co.,   20   N.   Y.   6.5,   75   Am.  Co.,  16  L.  R.  A.  261. 
Dec.  375;  Texas  Ey.  Co.  v.  Crowder, 
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to  the  death  of  a  person  where  it  is  claimed  that  he  has 
been  killed  bp  the  negligence  of  another;  and  in  such  cases, 
where  there  is  no  evidence  as  to  how  the  accident  occurred, 
it  has  frequently  been  declared  that  the  deceased  should 
be  presumed  to  have  exercised  due  care,  and  the  court  will 
not  assume  that  the  deceased  came  to  his  death  through 
his  own  contributory  negligence.®^  In  a  recent  action  by 
the  representatives  of  a  man  killed  on  a  railroad  track  the 
court  said:  "It  is  contended  that  there  being  no  evidence 
as  to  how  this  young  man  got  on  to  the  track,  or  what  his 
position  was  at  the  time  he  was  struck,  there  is  no  way  by 
which  the  jury  could  determine  whether  the  accident  was 
caused  by  the  high  rate  of  speed  at  which  the  car  was  being 
run,  or  whether  it  was  caused  by  the  deceased  having 
suddenly  stepped  upon  the  track,  in  front  of  the  car.  The 
difficulty  of  this  position  is  that,  in  the  absence  of  any 
proof  as  to  what  the  deceased  was  doing  at  the  time  of  the 
accident,  the  law  will  presume  that  he  was  using  ordinary 
care  for  his  own  safety.  Therefore,  the  jury  would  have 
no  right  to  infer  that  the  accident  might  have  occurred 
by  him  stepping  suddenly  in  front  of  a  rapidly  moving  car, 
for,  if  he  had  been  guilty  of  such  conduct,  it  would  have 
been  contributory  negligence  upon  his  part,  and  contribu- 
tory negligence  cannot  be  considered  by  a  jury  unless 
proof  is  offered  tending  to  sustain  it."**  Contributory 
negligence  will  not  be  presumed. ''''  The  law  presumes  that 
the  deceased  was  in  the  exercise  of  ordinary  care  at  the 
time  of  the  accident  until  the  contrary  appears ;'''  and  where 

68  Guggenheim  v.  Lake  Shore  Ey.  type,  which  hold  contrary  to  the  gen- 
Co.,  66  Mich.  150,  33  N.  W.  161;  eral  rule,  but  they  are  so  over- 
Phillips  V.  Milwaukee  &  Northern  weighed  by  decisions  supporting  it, 
Ey.  Co.,  77  Wis.  349,  9  L.  E.  A.  521,  that  they  need  not  be  seriously  con- 
46  N.  W.  543;  Longenecker  v.  Penn-  sidered. 

sylvania     Ey.     Co.,     105     Pa.     328;  68  Eichter   v.   United   Eys.    Co.    of 

Flynn  v.  Kansas  City  Ry.  Co.,  78  Mo.  St.  Louis,  145  Mo.  App.  1,  129  S.  W. 

195,    47    Am.    Eep.    99;    Morrison   v.  1055. 

New  York  Cent.  Ey.   Co.,   63  N.  Y.  70  Jaaksomdlle    etc.    Co.    t.    Moses 

643.     There  are  some   few  cases,   of  (Tex.  Civ.  App.),  134  S.  W.  379. 

which  Chase  v.  Maine  Cent.  Ry.  Co.,  Tl  Heine  v.  St.  Louis  etc.  Co.,  144 
77  Me.  62,  52  Am.  Rep.  744,  ia  the   ■   Mo.  App.  443,  129  8.  W.  421. 
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the  evidence  discloses  negligence  of  the  defendant  as  a 
proximate  eanse  of  the  injury,  we  begin  with  the  presump- 
tion that  the  injured  person  was  in  the  exercise  of  reason- 
able care.  That  presumption  is  a  judicial  recognition  of 
the  instinct  of  self-preservation  which  prompts  every  in- 
dividual to  use  his  senses  for  his  own  protection.  The 
presumption  casts  the  burden  on  the  defendant  in  negli- 
gence cases  of  pleading  and  proving  contributory  neg- 
ligence.''^  In  a  case  where  the  deceased  met  his  death 
through  picking  up  a  live  electric  wire,  the  court  said: 
"Assuming  that  the  deceased  picked  up  the  wire,  we  must 
conclude,  so  it  is  contended,  that  he  did  not  believe,  and 
had  no  reason  to  believe,  that  the  wire  carried  electricity. 
This  follows  from  the  presumption  that  he  had  such  a  re- 
gard for  his  life  as  the  ordinary  man  has."''^  In  a  negli- 
gence suit,  where  there  is  no  eye-witness  to  the  accident, 
it  will  be  presumed,  in  the  absence  of  any  evidence  to  the 
contrary,  as  above  shown,  that  the  deceased  used  ordinary 
care  and  caution,  which  presumption  is  sufficient  to  permit 
recovery,  if  negligence  is  shown  on  the  part  of  the  defend- 
ant.'^*   But  where  the  circumstances  of  the  accident  are 

72  Newton  y.   Wabash  E.   Co.,  152  of  nature.     We    know    of    no    more 

Mo.  App.  167,  132   S.  W.   1195.  universal  instinct  than  that  of  self- 

fs  Foley    v.    Northern  Cal.    Power  preservation — none  that  so  insistently 

Co.,  14  Cal.  App.  401,  112  Pae.  467;  urges  to  care  against  injury.     It  has 

Texas  P.  E.  Co.  v.  Gentry,  163  TJ.  S.  its  motives  to  exercise  in  the  fear  of 

353,  41  L.  Ed.  186,  16  Sup.  Ct.  Bep.  pain,  maiming  and  death.     There  are 

1104;  Baltimore  &  P.  E.  Co.  v.  Land-  few    presumptions    based    on    human 

rigan,  191  U.  S.  461,  48  L.  Ed.  262,  feelings  or  experience  that  have  surer 

24   Sup.   Ct.   Eep.    157.     In   the   last-  foundation    than    that    expressed    in 

named  case  the  United  States  supreme  the  instruction  objected  to." 

court    said:  "There   was   no   error   in  ■?*  Gilbert   v.    Ann     Arbor   E.    Co., 

instructing  the  jury  that,  in  the  ab-  161     Mich.     73,     125     N.     W.     745; 

sence    of    evidence   to   the    contrary.  Adams  v.   Iron   Cliffs   Co.,    78   Mich, 

there    was    a    presumption    that    the  271,  18  Am.  St.  Eep.  441,  and  cases 

deceased    stopped,    looked,     and     lis-  there  cited,  44  N.  W.  270;  Underhill 

tened.     The   law  was   so   declared   in  v.  Eailway  Co.,  81  Mich.  43,  45  N.  W. 

Texas  &  P.  R.  Co.  v.  Gentry,  163  U.  508;    Grostick    v.     Eailroad     Co.,   90 

S.   353,  366,   41   L.  ed.   186,   192,   16  Mich.  594,  51  N.  W.  667.     See,  also. 

Sup.  Ct.  Rep.  1104.     The  case  was  a  Cliesapeake  etc.  E.   Co.   v.   Steele,  84 

natural     extension     of     prior     cases.  Fed.  93,  29  C.  G.  A.  81. 
The  presumption  is  founded  on  a  law 
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not  sufficiently  sliown  to  warrant  any  inference  on  the 
question  of  care  or  negligence,  there  can  be  no  recovery J° 
Of  course  if  there  is  direct  testimony  of  contributory  negli- 
gence, the  presumption  of  due  care  is  rebutted;''^  and  the 
very  circumstances  of  the  accident  may  be  such  as  to  neg- 
ative any  presumption  of  due  care.''' 

§  186  (184).  Burden  in  cases  of  bailment — Ordinary 
bailees — Warehousemen. — The  law  of  bailments  is  now  so 
well  settled,  and  the  question  of  the  burden  of  proof  regu- 
lated  to  such  a  degree  of  perfection,  that  there  seems  no 
chance  for  any  disturbance  of  the  principles  which  regu- 
late it.  The  rules  dealing  with  common  carriers  have 
already  been  discussed,  and  this  and  the  following  section 
includes  bailees  other  than  common  carriers.  The  rules 
as  to  such  bailees  as  warehousemen  and  innkeepers  and 
others  to  whom  bailment  may  be  made  are  with  slight 
variations  the  same.  Ordinary  bailees  for  hire  are  not 
insurers  of  goods  intrusted  to  their  keeping,  and  are  only 
required  to  use  ordinary  care;  hence  a  bailor  who  alleges 
negligence  on  the  part  of  the  bailee  must  offer  some  proof 

T5  Weatherly    v.    Nashville    etc.    E.  78  Thompson    v.    Duncan,    76    Ala. 

Co.,   166   Ala.    575,    51    South.   959;  334;   Eeading  etc.  E.  Co.  v.  Eitehie, 

Jaquette  y.   Capital  Traction  Co.,  34  102   Pa.   425;    Fitzgerald  v.   Weston, 

App.   D.   C.   41;    Corcoran  v.   Boston  52  Wis.  354,  9  N.  W.  IS. 
Ey.   Co.,    133    Mass.    507;   Crafts  v.  77  State  v.  Maine  Ey.  Co.,  76  Me. 

Boston,  109  Mass.  519;  Fleishman  v.  367,    49    Am.    Eep.    .622,    and    note; 

Polar  Wave  Ice  &  Fuel  Co.,  148  Mo.  Brown     v.     Milwaukee     &     St.     Ey. 

App.   117,   127   S.   W.    660;    King  v.  Co.,  22  Minn.  165;   Connelly  v.  Nevr 

Eingling,  145  Mo.  App.   285,   130   S.  York  Cent.  Ey.   Co.,   88   N.   Y.  346; 

W.   482 ;     Losie    v.    Delaware    &   H.  Eiceman  v.  Havemeyer,  84  N.  Y.  647. 

Co.,   142    App.   Div.   214,   126   N.   Y.  See  note    on    "Burden    of    Proof  of 

Supp.  871;   Scott  v.  Nauss  Bros.  Co.,  Knowledge   by   Employee    of   Latent 

141  App.  Div.  255,  126  N.  Y.  Supp.  Danger,"  to  Williams  v.  Sleepy  Hol- 

17;  O'Donohoe  v.  Duparquet,  Hout  &  low   Mining   Co.,   11   Ann.   Cas.    116, 

Moncuse  Co.,  67  Mise.  Eep.  435,  123  and  "SufEciency    of    Evidence  as  to 

N.    y.   Supp.   193;    St.  Louis   ete.  E.  Practicability  of  Guarding  Machinery 

Co.   V.   Cason    (Tex.   Civ.   App.),   129  from    Which    Servant    has    Sustained 

S.  W.  394 ;  Coffman  v.  Texas  Midland  Injury,"    to    Gloekner    v.    Hardwood 

E.  Co.   (Tex.  Civ.  App.),  126  S.  W.  Mfg.  Co.,  18  Ann.  Cas.  133. 
619. 
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of  his  claim.''*.  But  vrhen  he  shows  a  total  default  in  de- 
livery or  accounting  for  the  goods  on  demand,  and  when 
the  bailee  has  had  the  exclusive  possession  and  it  appears 
that  the  loss  or  injury  would  not  ordinarily  happen  with- 
out negligence,  he  makes  out  a  prima  facie  case  of  negli- 
gence which  imposes  upon  the  bailee  the  burden  of  explain- 
ing the  nondelivery.'^®  This  rule  proceeds  either  from  the 
assumed  necessity  of  the  case,  it  being  presumed  that  the 
bailee  has  exclusive  knowledge  of  the  facts  and  that  he  is 
able  to  give  the  reason  for  his  nondelivery,  if  any  exist, 
other  than  his  own  act  or  fault,  or  from  a  presumption 
that  he  actually  retains  the  goods  and,  by  his  refusal,  con- 


re  james  V.  Orrell,  68  Ark.  284,  82 
Am.  St.  Rep.  293,  57  S.  W.  931; 
Sanford  v..  Kimball,  106  Me.  355,'  138 
Am.  St.  Kep.  345,  76  Atl.  890; 
Darby  Ca.ncly  Co.  v.  Hoffberger,  111 
Md.  84,  73  Atl.  565;  Hambleton  y. 
MoGee,  19  Md.  43;  Batesville  Gin 
Co..  V.  Whitten,  96  Miss.  ,  210,  50 
South.  695 ;  Levi  v.  Missouri  etc.  E. 
Co.,  157  Mo.  App.  536,  138  S.  W. 
699;  Freeman  v.  Foreman,  141  Mo. 
App.  359,  125  S.  W.  524;  Gill  Forge 
&  Machine  Works  v.  Detroit-Cadillac 
Motor  Car  Co.,  139  App.  Div.  205, 
123  N.  Y.  Supp.  621;  Parlato  t. 
Thomas,  123  N.  Y.  Supp.  373;  Has- 
brouclc  V.  New  York  Cent.  &  H.  E. 
E.  Co.,  137  App.  Div.  532,  122  N.  Y. 
Supp.  123;  Cramer  v.  Kelin,  127 
App.  Div.  146,  111  N.  Y.  Supp.  469; 
Stewart  t.  Stone,  127  N.  Y.  500,  14 
L.  B.  A.  215,  28  N.  E.  595,  40  N.  Y. 
St.  314;  Erie  Bank  v.  Smith,  3 
Brewst.  (Pa.)  9;  Light  v.  Miller,  38 
Pa.  Super.  Ct.  408;  Carrier  r.  Dor- 
rance,  19  S.  C.  30;  Kunyan  v.  Cald- 
well, 7  Humph.  (Tenn.)  134; 
Malaney  v.  Taft,  60  Vt.  571,  6  Am. 
St.  Rep.  135,  15  Atl.  326. 

79  Weller  &  Co.  v.  Camp,  169  Ala. 
275,  28  L.  E.  A.,  N.  S.,  1106,  52 
South.  929;  First  Nat.  Bank  v.  First 


Nat.  Bank,  116  Ala.  520,  22  South. 
976;  Dieterle  v.  Bekin,  143  Cal.  683, 
77  Pac.  664;  Boies  v.  Hartford  Ey. 
Co.,  37  Conn.  272,  9  Am.  Rep.  347; 
Netzow  Mfg.  Co.  v.  Southern  R.  Co., 
7  Ga.  App.  163,  66  S.  E.  399;  Funk- 
houser  v.  Wagner,  62  HI.  59;  San- 
born v.  Kimball,  106  Me.  355,  138 
Am.  St.  Eep.  345,  76  Atl.  890;  Davis 
V.  Tribune  etc.  Printing  Co.,  70  Minn. 
9-5,  72  N.  W.  808;  Brown  v.  Water- 
man, 10  Cush.  (Mass.)  117;  Collier 
V.  Langau  &  Taylor  Storage  &  Mov- 
ing Co.,  147  Mo.  App.  700,  127  S. 
W.  435;  Freeman  v.  Foreman,  141 
Mo.  App.  359,  125  S.  W.  524;  Has- 
brouck  v.  New  York  Cent.  &  H.  E.  R. 
Co.,  137  App.  Div.  532,  122  N.  Y. 
Supp.  123 ;  Bean  v.  Ford,  65  Misc.  Rep. 
481,  119  N.  Y.  Supp.  1074;  Claflin  v. 
Meyer,  75  N.  Y.  260,  31  Am.  Rep. 
467;  Schmidt  v.  Blood,  9  Wend.  (N. 
Y.)  268,  24  Am.  Dec.  143,  and  note; 
Logan  V.  Matthews,  6  Pa.  417;  Mc- 
Daniels  v.  Robinson,  26  Vt.  316,  62 
Am.  Dec.  574.  So  the  bailee  is  liable 
when  the  goods  are  delivered  by  him 
to  the  wrong  person:  Hawkins  v. 
Hoffman,  6  Hill  (N,  Y.),  586,  41 
Am.  Deo.  767;  Furman  v.  Union  Pac. 
Ry.  Co.,  106  N,  Y.  579,  13  N.  E. 
587, 
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verts  them.  Where,  however,  the  refusal  of  the  bailee  to 
deliver  is  explained  by  the  fact  appearing  that  the  goods 
have  been  lost,  destroyed  by  fire  or  stolen,  and  the  bailee 
is  therefore  unable  to  deliver  them,  there  is  no  prima  facie 
evidence  of  his  want  of  care;  and  the  court  will  "not  assume, 
in  the  absence  of  proof  on  the  point,  that  such  loss,  fire  or 
theft  was  the  result  of  his  negligence.^"  But  in  such  cases 
the  burden  of  proof  to  show  the  loss  is  upon  the  other 
party,  and  he  must  prove  such  loss  with  reasonable  cer- 
tainty.*^ The  burden  is  ordinarily  upon  the  plaintiff  al- 
leging negligence  to  prove  it  against  a  warehouseman  who 
accounts  for  his  failure  to  deliver  by  showing  a  destruc- 
tion or  loss  from  fire  or  theft.  It  is  not,  of  course,  in- 
tended to  hold  that  a  warehouseman,  refusing  to  deliver 
goods,  can  impose  any  necessity  of  proof  upon  the  owner 
by  merely  alleging  as  an  excuse  that  they  have  been  stolen 
or  burned.  These  facts  must  appear  or  be  proved  with 
reasonable  certainty.  "Nor  do  we  concur  in  the  view  that 
there  is  in  these  cases  any  real  'shifting'  of  the  burden 
of  proof.  The  warehouseman  in  the  absence  of  bad  faith 
is  only  liable  for  negligence.  The  plaintiff  must  in  all 
cases,  suing  him  for  the  loss  of  goods,  allege  negligence 

80  Hackney  v.  Perry,  152  Ala.  626,  Saline  Bath  Co.  v.  Allen,  66  Neb.  29,o, 

44   South.   1029;   Haas  v.   Taylor,  80  1  Ann.  Gas.  21,  92  N.  W.  354;  Shel- 

Ala.   459,   2   South.   633;    Johnson   v.  den   v.    Eobinson,   7    N.   H.    157,    26 

Perkins,   4   Ga.   App.    633,    62    S.   E.  Am.  Dec.  726;   Bryant  v.  Auchmuty, 

152;  Hawkins  v.  Haynes,  71  Ga.  40;  129   N.    Y.     Supp.    471;     Claflin     v. 

Vogelsang  v.  Fredkyn,  133  111.  App.  Meyer,   75  N.  Y.   260,   31   Am.  Eep. 

356;    Funkhouser  v.   Wagner,   62   111.  467;  Lamb  v.  Camden  Ey.  Co.,  46  N. 

59;    Sherwood   v.    Home    Sav.   Bank,  Y.  271,  7  Am.  Eep.  327;  Scranton  v. 

131      Iowa,     528,     109     N.     W.     9;  Baxter,  4,  Sand.   (N.  Y.)   5;  Hoyt  v. 

Nicholls   V.   Roland,   11   Mart.,  O.   S.  Hotel   Co.,    35    Pa.    Super.    Ct.    297; 

(La.),  190;  Buswell  v.  Fuller,  89  Me.  Hislop  v.  Ordner,  28  Tex.  Civ.  App. 

600,    36     Atl.     1059;     Mills     v.    Gil-  540,  67  S.  W.  337;  Pregent  v.  Mills, 

breth,  47  Me.  320,  74  Am.  Dee.  487;  51  Wash.   187,  98   Pae.  328;   Phipps 

Knights    V.    Piella,    111    Mich.    9,    66  v.  New  Claridge  Hotel,  22   T.  L.  E. 

Am.   St.    Eep.    375,    69    N.   W.   92;  49;     McKenzie    v.    Lewis,    31    Nova 

Collier  v.  Langan  &   Taylor   Storage  Scotia,  408. 

etc.  Co.,  147  Mo.  App.  700,  127  S.  W.  81  Claflin  v.  Meyer,  75  N.  Y.  260, 

435 ;  Taussig  v.  Sehields,  26  Mo.  App.  31   Am.   Rep.   467 ;    Clark  v.   Spenee, 

318;    Shropshire    v.     Sidebottom,     30  10   Watts    (Pa.),    335;    Dinsmore    v. 

Mont.  406,  408,  76  Pae.  941;  Sulpho-  Abbott,  89  Me.  373,  36  Atl.  621. 
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and  prove  negligence.  This  burden  is  never  shifted  from 
him.  If  he  proves  the  demand  upon  the  warehouseman 
and  his  refusal  to  deliver,  these  facts  unexplained  are 
treated  by  the  courts  as  prima  facie  evidence  of  negli- 
gence; but  if,  either  in  the  course  of  his  proof  or  that  of 
the  defendant,  it  appears  that  the  goods  have  been  lost  by 
theft,  the  evidence  must  show  that  the  loss  arose  from  the 
negligence  of  the  warehouseman."*^  On  the  same  princi- 
ple, where  the  bailee  returns  the  goods  in  a  damaged  con- 
dition and  gives  no  explanation  of  their  injury,  it  has  been 
held  that  the  burden  is  upon  him  to  show  that  he  had  used 


62  Claflin  V.  Meyer,  supra.  We  can 
find  no  clearer  or  more  accurate  state- 
ment of  what  we  conceive  to  be  the 
true  rule  than  the  one  made  by  the 
great  Judge  McGlellan,  in  Higman  v. 
Camody,  112  Ala.  367,  57  Am.  St. 
Rep.  33,  20  South.  480,  in  which  he 
says:  "In  an  action  by  a  bailor 
against  a  bailee  for  the  destruction 
of  or  injuries  to  the  chattel  while  held 
under  the  bailment  through  the  neg- 
ligence of  the  latter,  the  burden  of 
proof  shifts  from  one  side  to  the 
other  and  rests  with  plaintiff  or  the 
defendant,  upon  the  development  of 
the  circumstances  in  the  evidence.  It 
is,  of  course,  on  the  plaintiff  to  show 
the  bailment,  that  the  defendant  took 
the  property  under  it,  and  returned 
it  in  a  damaged  condition,  or  did 
not  return  it  at  all.  It  is  also,  it 
seems,  with  him  to  show  the  condi- 
tion of  the  chattel  when  it  was  de- 
livered to  the  defendant.  If  the 
property  was  in  good  condition  for 
the  uses  of  the  bailment,  and  it  is  not 
returned,  or  returned  in  an  iuiured 
state,  or  if  though  there  be  an  in- 
firmity or  defect  in  the  chattel,  but 
the  injury  sustained  by  it  is  not  of  a 
character  attributable  to  such  defect 
(as,  for  instance,  where  a  leaky  boat 
is  let,  and  is  injured  by  an  explosion 
of  gunpowder),  the  burden  is  on  the 


bailee,  since  in  either  of  the  eases 
put  the  injury  would  not  have  hap- 
pened in  the  ordinary  course  of 
things  had  he  been  duly  prudent  and 
diligent,  not,  indeed,  to  acquit  him- 
self of  all  negligence,  but  to  show  a 
cause  producing  the  injury  which 
prima  facie  did  not  arise  or  result 
from  or  operate  on  account  of  a  want 
of  ordinary  care  on  his  part.  This 
being  done,  the  burden  shifts  back 
to  the  plaintiff  to  afSrmatively  show 
some  casual  negligence  on  the  part 
of  the  defendant.  To  illustrate:  The 
hirer  of  a  boat  loses  it  in  a  storm 
of  sufficient  severity  to  have  probably 
caused  the  loss  without  fault  on  his 
part.  He  acquits  himself  of  negligence 
prima  facie  by  showing  these  facts, 
and  throws  the  onus  on  the  latter  to 
prove  that,  notwithstanding  the  storm, 
the  boat  would  not  have  been  lost  but 
for  defendant's  negligence  in  going 
out  in  the  storm,  or,  being  out,  his 
want  of  care  and  diligence  in  hand- 
ling the  boat;  and  in  such  case  it  is 
with  the  plaintiff  to  reasonably  sat- 
isfy the  jury  by  a  preponderance  of 
evidence  that  not  the  storm  alone,  but 
the  failure  of  the  defendant  to  act 
with  prudence  and  diligence  in  view 
of  the  storm,  caused  the  loss."  Some 
of  the  authorities  do  not  subscribe 
to    the    doctrine    that    there    is    any 
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due  care.*'  This  rule  is  illustrated  in  a  New  York  case 
where  the  owner  of  a  horse  brought  an  action  for  conver- 
sion against  one  who  had  hired  the  horse  and  returned  it 
in  a  foundered  condition.  The  court  said:  "Here,  it  will 
be  observed,  this  horse  was  in  the  exclusive  possession  of 
the  defendant.  He  had  charge  and  care  of  him  for  hire. 
During  that  charge  he  was  injured  in  a  way  that  ordinarily 
does  not  occur  without  negligence,  usually  not  without  the 
horse  having  been  used  and  then  neglected.  This  may  be 
safely  said  on  the  evidence  and  upon  human  experience. 


shifting  of  the  burden  of  proof,  but 
this  variance  in  logical  method  does 
not  affect  the  result  so  far  as  prac- 
tical ends  are  concerned :  Yazoo  &  M. 
V.  R.  Co.  T.  Hughes,  94  Miss.  242,  22 
L.  K.  A.,  N.  S.,  975,  47  South.  662. 

83  Funkhouser  v.  Wagner,  62  111. 
59;  Cumins  v.  Wood,  44  111.  416,  92 
Am.  Dec.  189;  Bennett  v.  O'Brien,  37 
111.  250;  Bu'rliHgame  v.  Home,  30 
111.  App.  330;  Baren  v.  Cain,  15  111. 
387;  Wiser  v.  Chesley,  53  Mo.  547; 
Jackson  v.  McDonald,  70  N.  J.  L. 
594,  57  Atl.  126;  Harms  v.  New 
York,  69  Misc.  Rep.  315,  125  N.  Y. 
Supp.  477;  Powers  v.  Jughardt,  101 
App.  Div.  53,  91  N.  Y.  Supp.  556; 
Wintringham  v.  Hayes,  144  N.  Y.  1, 
43  Am.  St.  Rep.  725,  38  N.  E.  999, 
63  N.  Y.  St.  16;  Nichols  v.  Balch,  8 
Misc.  Rep.  452,  28  N.  Y.  Supp.  667, 
59'  N.  Y.  St.  573;  Collins  v.  Bennett, 
46  N.  Y.  490;  Fox  v.  Pruden,  3  Daly 
(N.  Y.),  187;  Logan  v.  Mathews,  6 
Pa.  417;  Hildebrand  v.  Carroll,  106 
Wis.  324,  80  Am.  St.  Rep.  29,  82 
N.  W.  145.  Vermont,  Maine  and 
Massachusetts  do  not  appear  to  fol- 
low this  rule.  In  Vermont  it  has  been 
held  that  the  burden  of  proof  of  neg- 
ligence is  on  plaintiff  in  an  action 
on  the  case  for  negligence  against  the 
bailee  of  a  horse  for  hire,  and  is  not 
shifted  by  merely  showing  that  the 
Evidence  II — 6 


horse  was  sound  when  delivered  to 
the  bailee,  and  when  returned  was  in- 
jured in  a  way  that  does  not  ordi- 
narily occur  without  negligence:  Ma- 
laney  v.  Taft,  60  Vt.  571,  6  Am.  St. 
Rep.'  135, '  15-  Atl.  326;  ancl  on  the 
same  line  is  Willett  v.  Rich,  142  Mass-. 
356,  56  Am.  Rep.  684,  7  N.  E.  776. 
In  Maine,,  in  an  action  of  negligence 
against  a.  bailee,  not  a  common  'car- 
rier, the  general  burden  to  prove  neg- 
ligence rests  upon  the  plaintiff.  If 
he  proves  the  bailment  and  a  failure 
to  return  on  demand,  he  ordinarily 
makes  out  a  prima  facie  ease,  and 
it  is  then  incumbent  on  the  bailee  to 
explain  the  cause  of  refusal,  as  by 
showing  a  loss  by  fire,  theft  or  in- 
cident. It  then  devolves  upon  the 
■plaintiff  to  show  that  such  loss  was 
due  to  the  negligence  of  the  bailee. 
The  final  burden  is  on  the  bailor  to 
prove  negligence,  not  on  the  bailee  to 
prove  due  care.  The  hirer  of  a  horse, 
to  prima  facie  exonerate  himself  from 
liability  for  injury  to  the  animal, 
need  go  no  further  than  show  that 
the  cause  of  the  injury  is  a  mystery. 
He  need  not  show  how  the  injury  was 
received:  Sanford  v.  Kimball,  106 
Me.  355,  138  Am.  St.  Rep.  345,  76 
Atl.  890.  These  cases  are  directly 
opposed  to  the  cases  cited  and  to  the 
"horse''  case  referred  to  in  the  text. 
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In  such  case  the  burden  rests  with  the  custodian  to  show 
how  the  injury  occurred,  and  that  he  was  not  guilty  of  the 
negligence  that  caused  it.  This  rests  upon  the  defendant 
for  two  reasons:  First,  because  the  facts  are  within  the 
defendant's  peculiar  knowledge,  and  he  should,  therefore, 
prove  them;  second,  such  injury  does  not  usually  occur 
without  negligence  on  the  part  of  the  custodian  of  the  ani- 
mal."** It  frequently  happens  that  the  very  circumstances 
of  the  loss  are  such  as  to  afford  proof  of  negligence,  as 
where  goods  are  stolen,  the  circumstances  may  be  such  as 
to  show  that  the  bailee  has  not  kept  such  watch  over  the 
goods  as  was  commensurate  with  their  value.**  In  another 
interesting  New  York  case,  where  a  valise  had  been  deliv- 
ered to  the  person  in  charge  of  the  check  room  in  a  hotel 
and  was  lost,  the  court  said:  "The  inability  to  produce  the 
valise  when  it  was  called  for  was  itself  evidence  of  negli- 
gence on  the  part  of  the  bailees  and,  as  they  failed  to  show 
the  precise  manner  in  which  the  loss  occurred,  whether  by 
fire,  by  theft,  or  by  delivery  to  the  wrong  person,  and  also 
failed  to  show  any  record  of  the  removal  of  this  particu- 
lar package  from  the  hotel  or  of  its  receipt  at  the  store- 
room in  the  other  building,  I  do  not  think  that  they  could 
meet  the  case  made  out  by  the  plaintiff  by  proving  merely 
that  they  had  an  elaborate  and  careful  system  for  the  care 
and  safekeeping  of  baggage  left  in  their  charge.  Assum- 
ing that  they  proved  that  a  careful  system  was  in  opera- 
tion in  the  hotel,  which  may  be  doubted  in  view  of  the 
manner  in  which  the  baggage  was  kept  in  the  basement, 
still  they  failed  to  show  that  the  system  had  been  applied 
to  the  particular  case,  inasmuch  as  they  had  no  record  of 
what  was  done  with  the  missing  valise  after  it  went  to  the 
basement  storeroom."*^    A  bailee  has  the  burden  of  show- 

84  Collins  V.  Bennett,  46  N.  Y.  490.  80  Bean  v.  Ford,  65  Mise.  Eep.  481, 

85  Safe  Deposit  Co.  v.  Pollock,  85  119  N.  Y.  Supp.  1074,  citing  Claflin 
Pa.  391,  27  Am.  Rep.  660;  Brown  v.  Meyer,  supra;-  Burnell  v.  New 
V.  Waterman,  10  Gush.  (Mass.)  117;  York  C..R.  B.  Co.,  45  N.  Y.  184,  6  Am. 
Wintringliam  v.  Hayes,  144  N.  Y.  1,  Eep.  61. 

43  Am.  St.  Eep.  725,  38  N.  B.  999. 
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ing  that  the  property  has  been  taken  from  him  by  process 
of  law,  or  by  a  person  having  a  paramount  title,  or  per- 
haps excuse  his  default  in  some  other  way.  But  he  can- 
not set  up  jus  tertii  against  his  bailor,  however  tortious 
the  possession  of  the  latter,  unless  the  true  owner  has 
claimed  the  property  and  the  bailee  has  yielded  to  the 
claim.*''  The  bailee  setting  up  a  lien  has,  of  course,  the 
burden  of  proving  it  as  an  affirmative  claim;**  and  also 
that  of  contributory,  negligence  of  the  bailor.*® 

§  187  (185).  Innkeepers. — The  general  doctrine  deduci- 
ble  from  the  authorities,  ancient  and  modern,  is  that  keep- 
ers of  public  inns  are  bound  well  and  safely  to  keep  the 
property  of  their  guests  accompanying  them  at  the  inn; 
and  in  case  such  property  is  lost  or  injured,  the  innkeeper 
can  only  absolve  himself  from  liability  by  showing  that 
the  loss  or  injury  occurred  without  any  fault  whatever  on 
his  part;  or  by  the  fault  of  the  guest,  his  companions  or 
servants;  or  by  superior  force;  and  the  burden  of  proof 
to  exonerate  the  innkeeper  is  upon  him,  for,  in  the  first 
instance,  the  law  will  attribute  the  loss  or  injury  to  his 
default.""     These   rules,  though   seemingly  hard   on  inn- 

87  story  on  Bailm.,  §§  450,  582;  90  Russell  v.  Fagan,  7  Housl.  (Del.) 
Schouler  on  Bailm.,  §  494;  Jensen  v.  389,  8  Atl.  258;  Coskery  v. 
Eagle  Ore  Co.,  47  Colo.  306,  19  Ann.  Nagle,  83  Ga.  696,  20  ^.m.  St.  Kep. 
Gas.  519,  33  L.  B.  A.,  N.  S.,  681,  333,  and  note,  6  L.  E.  A.  483,  10 
107  Pac.  259;  WetheHy  v.  Straus,  93  S.  E.  491;  Johnson  v.  Eiehardson,  17 
Gal.  283,  28  Pac.  1045;  Sadgwiek  111.  302,  63  Am.  Dee.  369,  371;  Bo- 
V.  Maey,  24  App.  Div.  1,  49  N.  Y.  well  v.  De  Wald,  2  Ind.  App.  303, 
Supp.  154;  Nudd  v.  Montanye,  38  50  Am.  St.  Eep.  240,  28  N.  E.  430; 
Wis.  511,  20  Am.  Eep.  25.  On  the  Laird  v.  Eiehold,  10  Ind.  212,  71  Am. 
subject  of  the  duty  of  warehouse-  Dec.  323,  and  note;  Hill  v.  Owen,  5 
men  in  the  care  of  property,  see  full  Blackf.  (Ind.)  323,  35  Am.  Dee.  124, 
and  instructive  note  to  Carley  v.  and  note;  Norcrosa  v.  Noreross,  53 
Oflfut,  136  Am.  St.  Eep.  212.  Me.  163;  Baehr  t.  Downey,  133  Mich. 

88  Shearer  y.  Gunderson,  60  Minn.  163,  103  Am.  St.  Eep.  444,  94  N. 
525,  63  N.  W.  103.  W.  750;  Dunbier  v.  Day,  12  Neb.  596, 

89  Dickie  v.  Henderson,  95  Ark.  78,  41  Am.  Eep.  772,  12  N.  W.  109; 
128  S.  W.  561;  Edwards  v.  Adams  Cunningham  v.  Bucky,  42  W.  Va. 
(Tex.  Civ.  App.),  122  S.  W.  898;  671,  57  Am.  St.  Eep.  876,  35  L.  E. 
Broussard   v.   Sells-Floto   Show    (Tex.  A.   850,   26  S.   E.   442. 

Ciy.  App.),  128  S.  W.  439, 
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keepers,  are  founded  on  considerations  of  public  utility, 
and  deemed  essential  to  insure  a  Hgli  degree  of  security 
to  travelers  and  strangers,  who  of  necessity  must  trust 
to  and  confide  in  the  honesty  and  vigilance  of  the  inn- 
keeper and  those  in  his  employ."  If  the  goods  of  a  guest 
disappear,  the  guest  cannot  ordinarily  be  presumed  to 
know  the  party  whose  guilt  or  negligence  has  caused  the 
loss;  and  he  is  not  bound  to  prove  the  negligence  or  mis- 
conduct of  the  landlord  or  his  servants  in  order  to  re- 
cover.®^ Where  the  loss  is  shown,  the  burden  is  cast  upon 
the  innkeeper  to  show  that  it  was  due  to  the  negligence  of 
the  guest  or  to  some  other  cause  relieving  the  innkeeper 
of  the  liability.^^  It  is  not  enough  to  show  that  the  loss 
or  damage  did  not  happen  through  his  negligence  or  that 
of  his  servants.®*  When  property  committed  to  the  cus- 
tody of  an  innkeeper  by  his  guest  is  lost,  the  presumption 
is  that  the  innkeeper  is  liable  for  it;  and  he  can  relieve 
himself  from  that  liability  by  showing  that  he  has  used 
extreme  diligence.  What  facts  will  excuse  him  is  a  ques- 
tion, perhaps,  not  very  well  settled;  but  it  is  well  settled 

91  2  Kent's   Com.,   592-596;   Jones       Watt  v.  Kilbury,  53  Wash.  446,  102 
on  Bailm.,   95,  96;   Story  on  Bailm.,       Pac.  403. 

471,  472.  9*  Shaw   f.  Berry,  31  Me.  478,  52 

92  2  Thomp.  Trials,    §1843.  Am.  Dec.  628;   Sibley  v.  AWrich,  33 


93  Sasseen   v.    Clark,   37    Ga.   242; 


N.  H.  553,  66  Am.  Dee.  745;   Piper 


Eockhill  V.   Congress   Hotel   Co.,    237       '•  ^r^^'l^'  Wend.  (N.  Y.)  282.     It 

111.  98,  22  L.  E.  A.,  N.  S.,  576,  86  N.       """=*  \'  ^T'  "  T  \'''     >' 

„     „/„      ^  ,  '      ^.  ;      ,  ,,       vergent  rulings  as  to  an  innkeeper's 

B.    740;    Johnson   v.   Eiehardson,    17  *"  *  ^ 

111.    302,    63    Am.    Dec.    369;    Bowell 

V.  De  Wald,  2  Ind.  App.  303,  50  Am. 

St.  Eep.  240,  28  N.  E.  430;  Norcross 

v.    Norcross,    53    Me.    163;    Burrows 


liability,  with  which,  of  course,  this 
work  does  not  assume  to  deal,  but  to 
which  we  make  the  following  refer- 
ence  as  a   necessary   guide   in   ascer- 

_,  .  ,        „,   ,.,    „..    „„    .        _  taining   the    locality    and    weight    of 

V.  Trieber,  21  Md.  320,  83  Am.  Dec.        ,      ,      ,  m,.  ^^.  u-  v. 

-r.     1         -r.  ion  tit-  i.    i ,.0        tto   burdcn.     There   are   those  which 


590 ;  Baehr  v.  Downey,  133  Mich.  163, 
103    Am.    St.    Eep.    444,    94    N.    W. 


liken  the  innkeeper's  liability  to  the 

„,rn     T^     v  T^         no   -NT  1      r^a        Carrier's,  those  which  follow  the  Eng- 

750;    Duiibier  v.   Day,   12   Neb.   596,       ,.,,-,.  m  ^     >     r^  o 

,.1     a™     !,.„     779     19    -NT    w     1 AQ .       ^'^^   'fading   case    (Calye's    Case,     8 


41    Am,    Eep.    772,    12    N.    W.    109; 
Murray  v.   Clarke,   2   Daly    (N.  Y.), 


Coke  32a,  1  Smith  Lead.  Cas.  246), 
which   does   not   hold   him  liable   for 


102 ;  Qumton  V.  Courtney,  2  N.  C.  40 ;  .-,     .  ,   43  n.  v  * 

n-     T  -n  ^ -a-  I.    /a   n\  Kca         accidental  fire,   or  the   negligence   of 

Jordan  v.  Boone,  5  Eich.  (S.  C.)  528;  „.   ,  j      i,,.  j    ?  1 

,.,    ,.    Ai         T.         \in  ATi.   ,.^'7         ^  third  person,  and  a  third  class  only 
Howe  Mach.  Co.  V.  Pease,  49  Vt.  477 ;       ,,,.*!  ,. 

holding  for  negligence. 
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that  he  cannot  excuse  himself  without  showing  that  he  has 
used  extreme  care  and  diligence  in  relation  to  the  propertj' 
lost.®*  An  innkeeper  cannot  be  exonerated  from  loss  of 
his  guest's  goods  merely  upon  presumption,  nor  without 
proof  of  circumstances  ordinarily  attending  the  breaking 
of  a  house  securely  fastened.  He  is  bound  to  prove  the 
mode  in  which  the  goods  were  taken  from  him,  and  that  it 
was  without  any  fault  or  negligence  on  his  part.®^  The 
ancient  rule  was  that,  so  soon  as  the  goods  of  the  guest 
were  brought  within  the  precincts  of  the  inn,  the  responsi- 
bility of  the  innkeeper  for  their  safekeeping  began.  The 
application  of  the  principles  of  the  common  law  has  been 
modified  from  time  to  time,  with  the  changing  conditions 
under  which  business  is  transacted  and  obligations  are  en- 
tered into.  In  this  country  the  baggage  of  travelers  is 
transported  in  cars  separate  from  those  in  which  its  own- 
ers ride.  Such  owners  receive  from  the  carrier  checks, 
a  kind  of  receipt,  upon  surrender  of  which  the  baggage  is 
given  to  whomsoever  so  equipped  calls  for  it.  In  conse- 
quence of  this,  it  has  become  a  frequent  custom  for  trav- 
elers upon  their  arrival  at  hotels,  or  the  stations  in  the 
cities  where  they  are  situate,  to  hand  their  baggage  checks 
to  a  representative  of  some  hotel.  Who  assumes  the  duty 
and  responsibility  of  having  the  baggage  delivered  from 
the  station  to  the  hotel  for  the  guest.®^  It  has  conse- 
quently now  been  repeatedly  held  that  one  who  becomes  the 
guest  of  a  hotel  by  giving  his  baggage  checks  into  its  pos- 
session places  the  goods  they  represent  into  its  custody,  so 
far  as  to  make  the  innkeeper  responsible  for  goods  which, 
by  means  of  the  possession  of  such  checks,  his  representa- 
tive or  agent  receives,  although  the  baggage  be  never 
brought  within  the  walls  of  the  hotel.®*    And  the  onus  is 

95  Edwards  on  Bailm.,  406;  2  98  Thompson  on  Negligence,  §  6668 ; 
Kent's  Com.,  592;  Howth  v.  Frank-  Dickinson  v.  Winchester  et  al.,  4 
lin,  20  Tex.  798,  73  Am.  Deo.  218.  Cush.  (Mass.)  114,  50  Am.  Dee.  760; 

96  McDaniels  v.  Robinson,  26  Vt.  Sasseen  t.  Clark,  37  Ga.  242;  Coskery 
316,  and  note,   62  Am.  Dec.  574.  r.  Nagle,  83  Ga.  696,  20  Am.  St.  Kep. 

97  Keith  V.  Atkinson,  48  Colo.  480,  333,  6  L.  E.  A.  483,  10  S.  E.  491. 
139  Am.  St.  Bep.  284,  111  Pac.  55. 
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on  the  innkeeper  from  the  assumption  of  care  and  custody, 
both  where  the  owner  does  not  arrive  until  some  time  after- 
ward,"^ and  after  he  has  departed-^""  The  ordinary  bur- 
den of  proving  his  case  is  on  the  plaintiff,  who  must  show 
the  delivery  or  reception  of  them  by  the  innkeeper  or  the 
possession  by  the  innkeeper  on  the  plaintiff's  departure.^ 
An  innkeeper's  liability  for  the  baggage  of  his  guest  is  not 
terminated  the  instant  the  guest  pays  his  bill  and  leaves 
the  hotel,  but  continues  for  such  a  reasonable  time  there- 
after as  may  be  necessary  for  him  to  secure  its  removal.^ 
If  the  innkeeper  sets  up  as  a  defense  the  guest's  contribu- 
tory negligence,  he  has  the  burden  of  proving  it.*  If, 
however,  the  goods  are  not  in  the  defendant's  possession 
qua  innkeeper,  the  rule  in  all  its  rigidity  is  not  applied. 
For  example,  it  does  not  apply  to  the  loss  or  to  the  damage 
of  the  goods  of  per'manent  boarders  and  other  parties  who 
have  a  special  contract  as  to  board.* 


99  Flint  V.  Illinois  Hotel  Co.,  149 
111.  App.  404.  For  an  excellent  note 
on  the  delivery  of  baggage  by  an  in- 
tending guest,  as  establishing  the  re- 
lation of  guest  and  innkeeper,  see 
note  to  Brewer  v.  Caswell,  23  L.  E. 
A.,  N.  S.,  1107. 

100  Kaplan  v.  Titns,  140  App.  Div. 
416,  125  N.  Y.  Supp.  397. 

1  Giblyn  v.  Hanf,  126  N.  Y.  Supp. 
581. 

2  Maxwell  v.  Gerard,  84  Hun  (N. 
Y.),  537,  32  N.  Y.  Supp.  849.  In 
that  ease,  the  plaintiff,  who  left  the 
hotel  to  go  on  a  cruise,  had  ar- 
ranged with  the  clerk  in  charge  of 
the  hotel  oflSoe  to  have  his  trunk  de- 
livered to  an  expressman  for  traus- 
portatiou  to  his  residence.  The  court, 
through  Parker,  J.,  after  likening  the 
liability  of  an  innkeeper  to  that  of 
II  common  carrier,  said:  "It  is  not 
pretended  that  this  undertaking  on 
the  part  pf.the  defendant's  clerk  was 
outside  of  the  ordinary  routine  of 
thg  work  undertaken  by  defendant  to 


promote  the  pleasure,  comfort,  and 
convenience  of  his  guests,  and  to  as- 
sure their  further  patronage.  Nor  is 
it  pretended  that  innkeepers  generally 
are  not  accustomed  to  perform  work 
of  like  character  for  their  guests,  and 
for   a  like   purpose." 

3  Jefferson  Hotel  Co.  v.  Warren, 
128  Fed.  565,  63  C.  C.  A.  193;  Wat- 
son V.  Loughran,  112  Ga.  837,  38  S. 
E.   82. 

4  Calye's  Case,  supra;  Bacon's 
Abr.,  "Inns  and  Innkeepers";  Story 
on  Bailm.,  4th  ed.,  §  477  (3) ;  Cham- 
berlain  v.  Masterson,  26  Ala.  371; 
Manning  v.  Wells,  9  Humph.  (Tenn.), 
746,  51  Am.  Dec.  6SS.  For  dis- 
cussion of  distinction  between  a 
•'guest"  and  a  "boarder,"  see 
Meaoham  v.  Galloway,  102  Tenn.  415, 
73  Am.  St.  Rep.  886,  46  L.  E.  A. 
319,  52  S.  W.  859.  Also  note  to 
Tulane  Hotel  Co.  v.  Holohan,  IDo  Am. 
St.  Eep.  932-940.  It  oftentimes  be- 
comes important  to  determine  whether 
the  status  of  a  person  stopping  at  an 
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§  188  (186) 


§  188(186).  Insanity  —  Civil  cases. — From  our  com- 
ments on  the  strength  of  the  presumption  of  sanity,'  it  log- 
ically follows  that  an  issue  upon  it  is  upon  the  head  of  him 
who  raises  it ;  and  hence  it  is  a  familiar  rule  that  he  who 
asserts  insanity  as  a  defense  to  a  contract  or  who  relies 
upon  insanity  to  maintain  his  action  or  defense  in  civil 
proceedings  must  assume  the  burden  of  proof.  Although 
this  is  a  mooted  question  in  respect  to  the  proof  of  wills, 
there  is  no  such  controversy  in  other  civil  proceedings." 
Where  the  assignor  in  a  deed  of  assignment  sought  to  have 
it  set  aside  on  the  ground  of  his  insanity  at  the  time  of 
making  it,  the  burden  of  proof  was  on  him  at  the  outset, 


inn  is  that  of  a  guest  or  a  boarder. 
Because,  if  it  is  determined  that  he 
is  a  boarder  and  not  a  guest,  the  ex- 
traordinary liability  of  an  innkeeper 
as  an  insurer  of  the  property  of  his 
guest  does  not  attach:  Johnson  v. 
Reynolds,  3  Kan.  257;  Vance  v. 
Throckmorton,  5  Bush  (Ky.),  il,  96 
Am.  Dec.  327 ;  Taylor  v.  Downey,  104 
Mich.  532,  53  Am.  St.  Rep.  472,  29 
L.  R.  A.  92,  62  N.  W.  716.  Whether 
an  inmate  of  a  hotel  is  a  guest  or 
a  boarder  is  a  question  of  fact  al- 
ways to  be  determined  by  the  trial 
court  upon  the  evidence  before  it: 
Magee  v.  Pacific  Imp.  Co.,  98  Cal. 
678,  35  Am.  St.  Rep.  199,  33  Pae. 
772;  Lusk  v.  Belote,  22  Minn.  468; 
Hall  V.  Pike,  100  Mass.  495;  Jalie  v. 
Cardinal,  35  Wis.  118. 

6  §  59,  ante. 

«  Pritchard  t.  Fowler,  171  Ala. 
662,  55  South.  147;  Rawdon  v.  Raw- 
don,  28  Ala.  565;  Frazer  v.  Frazer, 
2  Del.  Ch.  260;  Stevens  v.  Shanna- 
han,  160  111.  330,  43  N.  E.  350; 
English  V.  Porter,  109  111.  285;  Fay 
V.  Burditt,  81  Ind.  433,  42  Am.  Rep. 
142;  Speer  v.  Speer,  146  Iowa,  6, 
140  Am.  St.  Rep.  268,  27  L.  R,  A., 
N.  S.,  294,  3  23  N.  W.  176;  State  v. 
Geddis,  42  Iowa,  264;   Fish  v.  Poor- 


man,  85  Kan.  237,  116  Pae.  898; 
Mutual  Ben.  L.  Ins.  Co.  v.  Daviess, 
87  Ky.  541,  10  Ky.  Law  Rep.  577, 
9  S.  W.  812;  Wright  v.  Wright,  139 
Mass.  177,  29  N.  E.  380;  Howe  v. 
Howe,  99  Mass.  88;  Ancient  Order 
United  Workmen  v.  Brown,  160  Mich. 
437,  125  N.  W.  400;  Brown  v.  Brown, 
39  Mich.  792;  Youn  v.  Lamont,  56 
Minn.  216,  57  N.  W.  478;  Perkins  v. 
Perkins,  39  N.  H.  163;  Weed  v.  Mu- 
tual Ben.  L.  Ins.  Co.,  70  N.  Y.  561; 
Ean  V.  Snyder,  46  Barb.  (N.  Y.)  230; 
In  re  Shelleig,  11  Ohio  S.  &  C.  PI. 
Dee.  81,  8  Ohio  N.  P.  399;  Nonne- 
macher  v.  Nonnemacher,  159  Pa.  634; 
Titlow  V.  Titlow,  54  Pa.  216,  93  Am. 
Dec.  691 ;  Commonwealth  v.  Kirkbride, 
11  Phila.  (Pa.)  427;  Eakin  v.  Haw- 
kins, 52  W.  Va.  124,  43  S.  E.  211;  Jar- 
rett  V.  Jarrett,  11  W.  Va.  584;  Hoge 
T.  Fisher,  12  Fed.  Cas.  No.  6583, 
Pet.  C.  C.  163 ;  Hiatt  v.  Mutual  L. 
Ins.  Co.,  12  Fed.  Cas'.  No.  6449a,  2 
Dill.  572.  As  to  burden  of  proof  in 
will  cases,  see  §  189,  post.  See  note 
to  State  V.  Scott,  36  L.  R.  9.  731- 
733.  See,  also,  note  on  existence  of 
guardianship  as  showing  want  of  ca- 
pacity to  contract,  to  In  re  Will  of 
Van  Houton,  140  Am.  St.  Eep.  355. 
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and  was  not  to  be  shifted  in  consequence  of  any  proof  to 
be  made  by  him  in  respect  to  the  relation  in  which  the  par- 
ties stood  to  each  other,  or  the  character  of  the  transaction 
which  was  the  subject  of  inquiry.  It  was  incumbent  upon 
him,  in  order  to  make  out  his  case  in  this  respect,  to  over- 
come, by  a  clear  preponderance  of  evidence,  the  presump- 
tion of  sanity  and  competent  mental  capacity  which  obtains 
in  the  case  of  every  person  of  full  age  who  has  not  been 
judicially  declared  of  unsound  mind,  or  incapable  of  man- 
aging his  affairs.'^  The  cases  go  even  further  than  this, 
and  show  that  it  is  incumbent  not  only  to  prove  insanity 
but  also  to  prove  that  the  act  of  the  alleged  insane  person 
was  not  done  during  a  lucid  interval;  because  the  act  of  a 
man  who  has  been  insane  is  valid  if  performed  during  a 
lucid  interval.*  The  converse  of  this  rule  is  found  in  the 
presumption  of  the  continuance  of  insanity,  when  it  has 
been  proved  to  exist;  in  which  c^se  the  party  alleging  a 
lucid  interval  must  bear  the  burden  of  establishing  it.* 


T  Dorchester  v.  Dorchester,  50  Hun, 
600,  3  N.  Y.  Supp.  238. 

8  Ancient  Order  United  Workmen 
V.  Brown,  160  Mich.  437,  125  N.  W. 
400 ;  Eamsdell  v.  Bamsdell,  128  Mich. 
110,  87  N.  W.  81.  In  the  last-named 
case,  Mr.  Justice  Long,  speaking  for 
the  court,  said:  "We  think  that  the 
decree .  by  the  court  below  cannot 
stand.  There  was  no  direct  proof  of- 
fered by  complainant  showing  an  un- 
settled mental  condition  of  Mr. 
Eamsdell  on  the  day  the  deed  was 
executed,  nOr  for  some  time  before 
that.  Gomplaina,nt  rests  his  ease 
upon  the  fact  that  Mr.  Eamsdell  had 
been  insane  in  previous  years;  also 
some  months  preceding  the  making 
of  the  deed,  as  well  as  after  its  exe- 
cution  In  the  present  case  Mr. 

Eamsdell  was  able  to  describe  the 
land  (which  consisted  of  two  forties, 
separately   described)    from  memory. 

.  .  .  We  think  it  apparent  that  Mr. 
Eamsdell,  at  the   time   the  deed  was 


executed,  was  restored  to  his  mental 
faculties  so  far  as  to  be  able  to  com- 
prehend what  he  was ,  doing,  what 
property  he  was  disposing  of,  the 
condition  of  his  family,  and  his  own 
situation,  and  was  able  to  act  with 
memory  and  judgment." 

8  Pike  V.  Pike,  104  Ala.  642,  16 
South.  689;  People  v.  Loper,  159  Cal. 
6,  Ann  Cas.  1912B,  1193,  112  Pac. 
720;  Eogers  v.  Eogers,  6  Penne. 
(Del.)  267,  66  Atl.  374;  Armstrong 
M.  Timmons,  3  Harr.  (Del.)  342; 
Terry  v.  Bufangton,  11  Ga.  337,  56 
Am.  Dec.  423 ;  Severns  v.  Broffey. 
155  111.  App.  10;  Emery  v.  Hoyt,  46 
111.  258;  Physio-Medical  College  v. 
Wilkinson,  108  Ind.  314,  9  N.  E. 
167;  Mileham  v.  Montague,  148  Iowa, 
476,  125  N.  W.  664;  Corbit  v.  Smith, 
7  Iowa,  60,  71  Am.  Dee.  431;  Lantis 
V.  Davidson,  60  Kan.  389,  56  Pac. 
745;  Chandler  v.  Barrett,  21  La.  Ann. 
58,  99  Am.  Dec.  701;  Pennell  v.  Cum- 
mings,  75  Me.   163;   Taylor  v.  Ores- 
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The  law  is  admirably  summed  up  in  a  recent  Alabama 
case,*"  where  the  following  authoritative  propositions  are 
laid  down :  1.  The  law  presumes  that  every  man  is  sane  until 
there  is  evidence  to  the  contrary."  2.  The  burden  of  proof 
is  upon  the  party  attacking  a  conveyance  to  show  the  in- 
capacity of  the  grantor  at  the  time  it  is  made,  and  insanity 
prior  to  that  time  does  not  raise  the  presumption  of  insan- 
ity at  a  subsequent  time,  unless  it  is  shown  that  the  insan- 
ity is  permanent  in  its  nature.^^  3.  Therefore,  proof  of  in- 
sanity at  intervals  or  of  a  temporary  character  would 
create  no  presumption  that  it  continued  up  to  the  execu- 
tion of  the  instrument,  and  the  burden  would  be  upon  the 
attacking  party  to  show  insanity  at  the  very  time  of  the 
transaction.  4.  On  the  other  hand,  when  mental  incapacity 
is  once  established  and  is  shown  to  be  permanent  in  its 
nature,  the  law  presumes  that  it  continues,  and  the  party 
claiming  insanity  meets  the  burden  when  once  establishing 
permanent  insanity.  5.  If  the  insanity  is  not  questioned, 
but  the  act  involved  is  claimed  to  be  during  a  lucid  inter- 
val, the  burden  of  proof  would  be  upon  the  party  suggest- 
ing the  lucid  interval.** 

§  188a  (186).  Insanity — Criminal  cases. — While  these 
commentaries  purport  to  deal  only  with  the  law  of  evi- 
dence in  civil  cases,  it  occasionally  happens  that  the  subject 

well,  45  Md.  422 ;  Hix  v.  Whittemoie,  State  v.  Snell,  46  Wash.  327,  9  L.  B. 

4  Met.  (Mass.)  545;  De  Vries  v.  Cro-  A.,  N.  S.,  1191,  89  Pae.  931;  Jarrett 

foot,  148  Mich.  183,  186,  111  N.  W.  t.   Jarrett,   11  W.   Va.   584;    Wright 

775;  Ricketts  v.  Joliff,  62  Miss.  440;  v.   Jackson,   59   Wis.   569,   18   N.   W. 

State   V.   Vaughn,   223   Mo.   149,   122  486 ;  Hoge  v.  Fisher,  12  Fed.  Cas.  No. 

S.    W.    677;    Kiehne    v.    Wessell,    53  6585,  Pet.  C.  C.  163;   Smee  v.  Smee, 

Mo.  App.  667;  Pettes  v.  Bingham,  10  5  P.  D.   84,  44  J.  P.   220,  49  L.  J. 

N.  H.  514;  Meeker  v.  Boylan,  28  N.  P.  &  Adm.  8,  28  Wkly.  Eep.  703. 

J.  L.   274;    Cook  v.   Cook,   53   Barb.  lo  Pritchard  v.  Fowler,  swpra. 

(N.   Y.)    180;    Wood  v.   Sawyer,   61  "  Barnewall  v.    Murrell,    108    Ala. 

N.  C.   251;    Noel  v.   Karper,   53   Pa.  366,  18  South.  831. 

97;    Davis   v.   Davis,   24   S.   D.   474,  12  Johnson   v.   Armstrong,  97   Ala. 

124   N.   W.    715;    Haynes    v.    Swann,  731,  12  South.  72;  Murphree  v.  Senn, 

6    Heisk.     (Tenn.)     560;     Blston    v.  107  Ala.  424,  18  South.  264. 

Jasper,    45    Tex.    409;    Fishburne    v.  13  O'Donnell    v.    Eodiger,    76    Ala. 

Ferguson,   84   Va.   87,   4   S.   E.   575;  222,  52  Am.  Rep.  322. 
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as  dealt  with  in  courts  of  criminal  jurisdiction  materially 
aids  the  application  on  the  civil  side.  There  have  been  wide 
differences  of  judicial  opinion  as  to  the  burden  of  proof 
where  insanity  is  urged  as  a  defense  in  criminal  cases. 
The  extreme  rule  has  sometimes  been  declared  that  in  such 
eases  it  is  incumbent  on  the  prisoner  to  prove  the  insanity 
beyond  a  reasonable  doubt ;^*  but  manifestly  no  such  rule 
can  be  upheld.  In  Texas  the  voice  of  Hurt,  J.,  has  been 
clearly  heard  to  the  contrary :^5  "When  the  plea  of  insan- 
ity is  interposed,  is  the  burden  of  proof  on  the  state  to 
show  sanity,  or  is  it  on  the  defendant  to  prove  insanity? 
Brush  from  this  question  the  dust  of  ancient  days,  sepa- 
rate it  from  its  old  companions,  and  its  solution  is  perfectly 
simple.  Before  entering  upon  an  analysis  of  this  subject 
permit  us  to  allude  to  some  very  strange  and  inconsistent 
expressions  used  by  the  learned  judges  in  treating  of  this 
question.  The  following  are  of  the  number  alluded  to :  '  As 
insanity  excuses  the  commission  of  crime,  on  the  ground 
that  the  actor  is  not  a  responsible  being,'  etc.  'The  onus 
of  proving  the  defense  of  insanity,  or,  in  the  case  of  lunacy, 
of  showing  that  the  offense  was  committed  when  the  pris- 
oner was  in  a  state  of  lunacy,  lies  upon  the  prisoner 

It  is  rather  in  the  nature  of  a  plea  to  the  jurisdiction. 
The  defendant,  through  his  counsel  and  friends,  comes 
in  and  s^ys  that  he  is  not  amenable  to  penal  jurisdiction.' 
"What  sane  mind  can  comprehend  the  possibility  of  a  crii^te 
being  committed  by  an  insane  person?    If  the  prisoner  is 

M  State  V.  Dauby,  1  Houst.  0.'  0.  down  by  us,  although  not  in  harmony 
(Del;)  175  (166);  State  v.  Pratt,  1  with  'that  existing  in  some  of  our 
Houst.  0.  C.  (Del.)  269  (249) ;  State  sister  states,  has  been  steadfastly  held 
V.  De  Ranee,  34  La.  Ann.  186,  44  Am.  to  by  our  courts  ever  since  the  de- 
Rep.  426,  and  note;  State  v.  Paulk,  cision  in  the  Spencer  Case,  21  N.  J.  L. 
18  S.  C.  514;  State  v.  Spencer,  21  196,  in  the  year  1846,  and  is  too  firmly 
N.  J.  L.  196;  State  v.  Trapp,  56  Or.  imbedded  in  our  law  to  be  subject  to 
588,  109  Pae.  1094  (intoxication) ;  alteration  or  modification  by  judicial 
State  V.  Maioni,  78  N.  J.  L.  339,  20  decision.  The  criticism  upon  this  por- 
Ann.  Cas.  204,  74  Atl.  526.  Notwith-  tion  of  the  charge  is,  in  our  opinion, 
standing    the    efforts    to    dislodge    it  without  merit." 

from   New   Jersey,   Gumraere,    C.    J.,  15  King  v.  State,  9  Tex.  App.  515; 

says  in  this  ease:  "The  rule  ther§  laid  Webb  y.  State,  9  Tex.  App.  490. 
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insane  there  is  no  crime.  If  there  be  crime  there  is  no 
insanity.  Insanity  cannot  excuse  crime,  from  the  fact  that 
if  insane  there  is  no  crime  to  be  excused.  These  ob- 
servations apply  to  the  second.  Now,  to  the  third:  'Plea 
in  the  nature  of  a  plea  to  the  jurisdiction.'  This  plea 
never  draws  in  issue  the  guilt  of  the  prisoner.  Under  this 
plea  sanity  or  insanity  would  be  the  issue  separate  and 
independent  from  the  question  of  guilt  to  be  determined. 
But  the  court  has  jurisdiction  of  the  crime  if  any  has  been 
committed ;  and  how  are  we  to  sever  the  one  from  the  other? 
Shall  we  first  try  the  question  of  sanity  and  then  that  of 
guilt?  Not  so,  for  on  the  threshold  we  are  met  with  the 
fact  that  under  the  plea  of  not  guilty  evidence  on  the  ques- 
tion of  sanity  can  be  introduced.  Behold  what  darkness 
and  confusion  surround  the  question  of  sanity — a  subject 
around  which  gather  more  vagaries  and  inconsistencies 
than  infest  any  other  question  in  the  whole  range  of  crim- 
inal jurisprudence The  fallacy  of  this  fundamental 

error  can  be  made  more  fully  to  appear  by  comparing  two 
propositions :  1.  Sanity  is  an  inherent,  intrinsic  element  of 
crime.  2.  Sanity  is  not  an  inherent  and  intrinsic  element, 
but  is  extrinsic  and  independent  of  the  crime.  The  last 
proposition  contains  a  monstrous  fallacy,  the  fruits  of 
which  are  visible  in  so  many  of  the  text-books,  and  which 
are  followed  out  in  many  of  the  enunciations  in  the  adjudi- 
cated cases.  If  sanity  is  an  inherent  element  of  crime,  no 
well-ordered  mind  can  stop  short  of  the  conclusion  that  the 
state  must  carry  its  burden  and  prove  it.  Feeling  the  force 
of  this,  writers  have  treated  it  as  an  extrinsic  matter,  sep- 
arate and  distinct  from  the  question  of  guilt,  and  hence 
those  strange  and  incomprehensible  expressions  above  re- 
ferred to.  Let  us  pay  our  respects  to  this  last  proposition, 
and  see  if  from  a  bare  touch  it  will  not  crumble  to  dust. 
'Sanity  is  extrinsic'  Therefore  the  prisoner  is  to  be  tried 
for  the  act,  and  the  question  of  intent  or  malice  is  not 
drawn  in  issue.  This  for  the  simple  reason  that  an  issue 
formed  upon  the  question  of  intent  or  malice  irresistibly 
includes  that  of  sanity;  for  there  can  he  no  intent  or  malice 
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without  sanity.  Therefore  it  follows  from  this  erroneous 
position  that  the  jury,  in  viewing  the  act  sought  to  be  pun- 
ished, must  strip -it  of  the  intent  which  prompted  it,  and 
look  alone  to  the  act.  To  this  we  enter  our  solemn  protest. 
We  now  invite  attention  to  what  we  believe  to  be  the  true 
position,  which  is  that  sanity  is  an  inherent,  intrinsic,  and 
necessary  element  of  crime.  Is  this  a  correct  proposi- 
tion? Is  it  not  a  self-evident  proposition?  If  murder 
can  be  committed  without  intent  or  malic%  then  the 
proposition  is  false;  if  not,  it  is  true.  But  we  do  know, 
if  it  be  possible  to  know  anything,  that,  to  constitute  mur- 
der, the  act  of  killing  must  be  attended  not  only  with  the 
intent  to  kill,  but  with  malice ;  and  we  also  know,  with  the 
same  degree  of  certainty,  that  there  can  be  no  intent  or 
malice  without  sanity.  It  therefore  follows,  beyond  any 
shadow  of  doubt,  that  sanity  is  an  inherent,  intrinsic,  and 
necessary  ingredient  of  crime."  It  is  now  maintained  by 
one  line  of  authorities  that,  in  order  to  overcome  the  pre- 
sumption of  sanity,  the  burden  is  upon  the  defendant  to 
prove  to  the  satisfaction  of  the  jury  by  a  preponderance  of 
the  whole  evidence  upon  that  issue  that  at  the  time  of  the 
alleged  crime  he  was  not  of  sane  mind.^®     While  this  is  the 

16  Howard  v.  State,  172  Ala.  402,  68   S.   E.   515;   Holsenbake  v.   State, 

55  South.  255 ;  Lide  v.  State,  133  Ala.  45   Ga.   43 ;    Chase  v.  People,  40   III. 

43,  31  South.  953 ;  Parsons  v.  State,  352 ;  State  v.  Humbles,  126  Iowa,  462, 

81   Ala.   577,  60  Am.  Eep.   193,  and  102  N.  W.  409;   State  v.  Thiele,  119 

note,  2  South.  854;  Boswell  v.  State,  Iowa,   659,   94  N.   W.   256;    State  v. 

63    Ala.   307,   35   Am.   Kep.    20,   and  Bruce,    48    Iowa,    530,    30    Am.    Eep. 

note;   State  v.  Marler,  2  Ala.  43,  36  403;  Moore  v.  Commonwealth,  92  Ky. 

Am.  Dec.  398,  and  note;  Cavaness  v.  630,  18  S.  W.  833,  13  Ky.  Law  Kep. 

State,  43  Ark.  331;  McKenzie  v.  State,  738;  State  v.  Scott,  49  La.  Ann.  253, 

26  Ark.  334;  People  v.  Wells,  145  Cal.  36  L.  K.  A.  721,  21  South.  271;  State 

138,  78  Pae.  470;  People  v.  Suesser,  v.  Parks,  93  Me.  208,  44  Atl.  899; 

142   Cal.   354,   75  Pac.   1093;   People  State  v.  Lawrence,  57  Me.  574;  Com- 

V.  Hettick,  126  Cal.  425,  58  Pac.  918 ;  monwealth     v.     Heath,     11     Gray 

People  V.  Messersmith,  61  Cal.   246;  (Mass.),     303;     Commonwealth      v. 

State  V.  Hoyt,  47  Conn.  518,  36  Am.  Eddy,  7  Gray  (Mass.),  583;  State  v. 

Eep.    89;    State    v.    Cole,    2    Penne.  Barker,  216  Mo.  532,  115  S.  W.  1102; 

(Del.)    344,    45    Atl.    391;    State    v.  State  v.  Duestrow,  137  Mo.  44,  38  S. 

Hand,   1   Marv.    (Del.)    545,   41   Atl.  W.   554,    39    S.   W.   266;     State    v. 

192;  Hobba  v.  State,  8  Ga.  App.  53,  Wright,  134  Mo.  404,  35  S.  W.  1145; 
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rule  whicli  formerly  prevailed  and  whicli  still  obtains  in 
the  greater  number  of  states,  it  has  been  abandoned  in 
some  of  those  states  in  which  it  was  formerly  recognized. 
And  the  tendency  of  judicial  decisions  is  no  doubt  in  the 
direction  of  a  less  stringent  rule.  Numerous  authorities 
of  the  highest  character  now  maintain  that  upon  this,  as 
upon  other  issues,  the  burden  is  upon  the  state,  and  that 
the  prisoner  should  be  acquitted  if  there  is  any  well 
founded  or  reasonable  doubt  as  to  his  sanity."    These 


state  V.  Eedemeier,  71  Mo.  173,  36 
Am.  Kep.  462,  and  note;  State  v.  Mc- 
Coy, 34  Mo.  531,  86  Am.  Dee.  121, 
and  note;  State  v.  Maiomi,  78  N.  J. 
L.  339,  120  Ann.  Cas.  204,  74  Atl. 
526;  State  v.  Hancock,  151  N.  C.  699, 
66  S.  E.  137;  State  v.  Davis,  109  N. 
C.  780,  14  S.  E.  55;  State  v.  Austin, 
71  OMo  St.  317,  104  Am.  St.  Eep. 
778,  73  N.  E.  218;  Kelch  v.  State.  55 
Ohio  St.  146,  60  Am.  St.  Eep.  680,  39 
L.  E.  A.  737,  45  N.  E.  6;  Bond  v. 
State,  23  Ohio  St.  349;  State  v. 
Hansen,  25  Or.  391,  35  Pac.  976,  36 
Pac.  296;  Commonwealth  v.  Heidler, 
191  Pa.  375,  43  Atl.  211;  Common- 
wealth V.  Gerade,  145  Pa.  289,  27 
Am.  St.  Eep.  689,  and  note,  22  Atl. 
464;  Coyle  v.  Commonwealth,  100 
Pa.  573,  45  Am.  Eep.  397;  Ortwein  v. 
Commonwealth,  76  Pa.  414,  18  Am. 
Eep.  420;  Commonwealth  v.  Beck- 
with,  27  Pa.  C.  C.  481;  State  v.  Quig- 
ley,  26  E.  I.  263,  3  Ann.  Cas.  920,  67 
L.  E.  A.  322,  58  Atl.  905;  Gray  v. 
State  (Tex.  Cr.  App.  1903),  74  S.  W. 
552;  Carlisle  v.  State  (Tex.  Cr. 
App.  1900),  56  S.  W.  365;  Smith  v. 
State,  55  Tex.  Cr.  563,  117  S.  W. 
966;  State  v.  Brown,  36  Utah,  46,  24 
L.  E.  A.,  N.  S.,  545,  102  Pac.  641; 
Boswell  V.  Commonwealth,  20  Gratt. 
(Va.)  860;  Dejarnette  v.  Common- 
wealth, 75  Va.  867;  State  v.  Clark, 
34  Wash.  485,  101  Am.  St.  Eep.  1006, 
76  Pac.  98;  State  v.  Strauder,  11  W. 


Va.  745,  27  Am.  Eep.  606j  Eeg.  v. 
Lawton,  4  Cox  C.  C.  149.  See  notes 
to  State  V.  Scott,  36  L.  E.  A.  727- 
729,  and  Greene  v.  Phoenix  etc.  Ins. 
Co.,  10  L.  E.  A.  576. 

17  Brown  v.  State,  40  Fla.  459,  25 
South.  63;  Guetig  v.  State,  66  Ind, 
94,  32  Am.  Eep.  99;  State  v.  Jones, 
64  Iowa,  349,  17  N.  W.  911,  20  N. 
W.  470;  State  v.  Crawford,  11  Kan. 
32;  People  V.  Garbutt,  17  Mich.  9, 
97  Am.  Dee.  162,  and  note;  Cunning- 
ham V.  S'tate,  56  Miss.  269,  31  Am. 
Eep.  360,  and  note;  Snider  v.  State, 
56  Neb.  309,  76  N.  W.  574;  State  v. 
Jones,  50  N.  H.  369,  9  Am.  Eep.  242; 
State  V.  Bartlett,  43  N.  H.  224,  80 
Am.  Dec.  154;  Walker  v.  People,  88 
N.  Y.  81;  O'Connell  v.  People,  87  N. 
Y.  377,  41  Am.  Eep.  379;  Brothertofl 
V.  People,  75  N.  Y.  159;  Maas  v. 
Territory,  10  Okl.  714,  53  L.  E.  A. 
814j  63  Pac.  960;  Davis  v.  United 
States,  160  U.  S.  469,  40  L.  Ed. 
499,  16  Sup.  Ct.  Eep.  353  (full  discus- 
sion) .  In  some  states  statutes  regulate 
the  subject:  See  note  to  State  v. 
Scott,  36  L.  E.  A.  729;  note  on 
"Proof  of  Insanity  by  General  Eepu- 
tation,"  to  State  v.  Charles,  18  Ann. 
Cas.  935;  note  to  Jordan  v.  Tennessee, 
34  L.  E.  A.,  N.  S.,  1115,  as  to  burden 
of  proof  and  quantum  of  evidence 
on  issue  of  present  insanity  of 
defendant  in  criminal  prosecution. 


§  188a  (186)     THE  LAW  of  evidence  in  civil  cases.  94 

authorities  rest  upon  the  consideration,  which  is  no  doubt 
entitled  to  great  weight,  that  from  the  beginning  to  the  end 
of  the  case  the  prisoner  is  entitled  to  invoke  the  presump- 
tion of  innocence.  Said  Cooley,  0.  J.:  "There  is  no  such 
thing  in  law  as  a  separation  of  the  ingredients  of  the  of- 
fense so  as  to  leave  a  part  to  be  established  by  the  prose- 
cution, while  as  to  the  rest  the  defendant  takes  upon 
himself  the  burden  of  proving  a  negative.  The  idea  that 
the  burden  of  proof  shifts  in  these  cases  is  unphilosoph- 
ical  and  at  war  with  fundamental  principles  of  criminal 
law.  The  presumption  of  innocence  is  a  shield  to  the  de- 
fendant throughout  the  proceedings,  until  the  verdict  of 
the  jury  establishes  the  fact  that  beyond  a  reasonable 
doubt  he  not  only  committed  the  act,  but  that  he  did  so 
with  malicious  intent.  "^^  According  to  this  view,  although 
the  law  raises  the  presumption  of  sanity  which  stands  as 
evidence  tending  to  establish  the  prima  facie  case,  if  fur- 
ther evidence  is  offered  by  either  party  tending  to  repel 
the  presumption,  when  the  whole  evidence  is  before  the 
jury,  the  burden  is  with  the  prosecution  to  show  that  the 
accused  was  sane.'^  A  charge  of  District  Judge  Hundley 
to  the  jurj'  contains  similar  reference  to  the  whole  evi- 
dence: '"Every  person  charged  with  crime  is  presumed  to 
be  sane — that  is,  of  sound  memory  and  discretion — until 
the  contrary  is  shown  by  proof.  No  act  done  in  a  state 
of  insanity  can  be  punished  as  an  offense.     The  question 

18  People  V.  Garbutt,  17  Mich.  9,  Commonwealth,  1  Duv.  (Ky.)  221; 
97  Am.  Dec.  162.  See,  also,  People  v.  Commonwealth  v.  Gilbert,  165  Mass. 
Finley,  38  Mich.  482.  45,  42  N.  E.  336;  People  v.  Garbutt, 

19  State  V.  Marler,  2  Ala.  43,  36  17  Mich.  9,  97  Am.  Dec.  162;  Ford 
Am.  Dee.  398;  Pribble  v.  People,  49  v.  State,  73  Miss.  734,  35  L.  E.  A. 
Colo.  210,  112  Pae.  220;  State  v.  117,  19  South.  665;  State  v.  Peel,  SfS 
Shuff,  9  Idaho,  115,  72  Pac.  664;  Mont.  358,  75  Am.  St.  Eep.  529,  59 
Montag  V.  People,  141  111.  75,  30  N.  Pac.  169;  Knights  v.  State,  58  Neb. 
E.  337;  Hopps  v.  People,  31  111.  385,  225,  76  Am.  St.  Eep.  78,  78  N.  W. 
83  Am.  Dec.  231;  Brown  v.  State,  40  508;  State  v.  Bartlett,  43  N.  H.  224, 
Fla.  459,  25  South.  63;  Plake  v.  80  Am.  Dec.  154;  People  v.  Taylor, 
State,  121  Ind.  433,  16  Am.  St.  Eep.  138  N.  Y.  398,  34  N.  E.  275;  State 
408,  23  N.  E.  273;  State  v.  Nixon,  v.  Coleman,  20  S.  C.  441;  Eevoir  r. 
32  Kan.   205,  4  Pac.   159;   Smith  v.  State,  82  Wis.  295,  52  N.  W.  84. 
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of  the  insanity  of  the  defendant  has  exclusive  reference  to 
the  act  of  which  he  is  charged  and  the  time  of  the  commis- 
sion of  the  same.  If  he  was  sane  at  the  time  of  the  com- 
mission of  the  act,  he  is  punishable  by  law.  If  he  was 
insane  at  the  time  of  the  commission  of  the  act,  he  is  en- 
titled to  be  acquitted.  A  safe  and  reasonable  test  is  that 
whenever  it  shall  appear  from  all  the  evidence  that  at  the 
time  of  committing  the  act  the  defendant  was  sane,  and 
this  conclusion  is  proven  to  the  satisfaction  of  the  jury, 
taking  into  consideration  all  the  evidence  in  the  case,  be- 
yond a  rea,sonable  doubt,  he  will  be  held  amenable  to  law. 
Here,  whether  the  insanity  be  general  or  partial,  whether 
continuous  or  periodical,  the  degree  of  it  must  have  been 
sufficiently  great  to  have  controlled  the  will  of  the  accused 
at  the  time  of  the  commission  of  the  act.  Where  reason 
ceases  to  have  dominion  over  the  mind,  proven  to  be  dis- 
eased, the  person  reaches  a  degree  of  insanity  where  crim- 
inal responsibility  ceases  and  accountability  to  the  law 
for  the  purpose  of  punishment  no  longer  exists."^" 

§  189  (187).  Burden  in  probate  of  wills— Testamentary 
incapacity. — The  decisions  which  relate  to  the  burden  of 
proof  in  respect  to  the  probate  of  wills  cannot  be  said  so 
much  to  be  in  conflict  as  to  have  separated  themselves  into 
two  main  divisions  which  are  to  a  great  extent  controlled 
by  the  local  statutes  of  the  states.  Those  general  exposi- 
tions and  treatises  which  abound  in  lengthy  articles  show- 
ing conflict  after  conflict  are  of  comparatively  little  use  to 
the  practical  student,  whose  duty  must  be  to  see  what  the 
line  of  decision  in  the  particular  state  indicates  and 
whether  it  is  governed  by  statutory  provision,  extraordi- 
nary or  otherwise.  The  grouping  of  the  states  which  we 
have  made  will  be  found  of  use  mainly  to  exhibit  the  two 
lines  of  thought  which  have  resulted  in  different  conclu- 
sions according  as  the  proponent  of  the  wiJl  is  regarded 
as  defendant  being  attacked  by  a  contestant,  or  as  plain- 

20  United  States  v.  Chisholm,  153  Fed.  808. 
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tiff  attacking  the  heirs.^^  Let  us  examine  each  of  these 
divisions.  By  one  line  of  reasoning  it  is  maintained  that 
inasmuch  as  prior  to  the  statute  in  the  time  of  Henry  VIII 
one  could  not  make  a  will,  and  that  by  that  statute  persons 
making  wills  were  required  to  be  of  sound  mind,  it  follows 
that  the  person  offering  a  will  for  probate  must  assume  the 
burden  of  proving  that  the  statutory  formalities  have  been 
complied  with,  that  the  testator  was  of  sound  mind  and 
that  he  was  such  a  person  as  the  statute  authorizes  to 
make  a  will.  The  following  propositions  were  laid  down 
in  the  leading  case  on  the  subject :  ^^  1.  That  in  all  cases  the 
party  propounding  the  will  is  bound  to  prove  to  ihe  sat- 
isfaction of  the  court  that  the  paper  in  question  does 
declare  the  will  of  the  deceased,  and  that  the  supposed 
testator  was,  at  the  time  of  making  and  publishing  the 
document  proppunded  as  his  will,,  of  sound  and  disposing 
mind  and  memory.  2.  That  this  burden  is  not  shifted  dur- 
ing the  progress  of  the  trial,  and  is  not  removed  by  proof 
of  the  factum  of  the  will,  and  the  testamentary  competency 
by  the  attesting  witnesses,  but  remains  with  the  party 
setting  up  the  will.  3.  That  if,  upon  a  careful  and  accurate 
consideration  of  all  the .  evidence  on  both  sides,  the  eon- 
science  of  the  court  is  not  judicially  satisfied  that  the  paper 
in  question  does  contain  the  last  will  of  the  deceased,  the 
court  is  bound  to  pronounce .  its  opinion  that  the  instru- 
ment is  not  entitled  to  probate.    4.  That  when  it  is  sought 

21  See  In  re  Latour,  140  Cal.  414,  peals,  this  proposition  was  upon  an 

73  Pac.  1070,  74  Pac.  441,  dissenting  extensive  review  of  the  authorities 

opinion    of    Beatty,   C.  J.     But,    in  established   without   dissent:    "That 

favor   of    the    heir   of   a   decedent,  the  heirs  of  a  deceased  person  can 

every    presumption    is    against    tes-  rest   securely   upon   the   statutes    of 

tacy.  This  has  always  been  the  law,  descents  and  distributions,  and  that 

and  is  emphatically  the  statute  law  the  rights  thus  secured  to  them  can 

of  this  state.    In  the  great  will  case  only   be   devested   by   those    claiming 

of  Delafield  v.  Parish,   25  N.  Y.   9,  under  a  will  and  in  hostility  to  them 

which  was  argued  by  such  eminent  by  showing  that  the  will  was  executed 

counsel  as  Charles  O'Conor  and  Will-  with  the  formalities  required  by  lata, 

lam  M.  Evarts,  and  in  which  several  and  by  a  testator  possessing  a  sound 

elaborate  opinions  were  filed  by  the  and  disposing  mind  and  memory." 

different  members  of  the  co'urt  of  ap-  22  Delafield  v.  Parish,  25  N.  Y.  9^ 
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to  establish  a  posterior  will,  to  overthrow  a  prior  one  made 
by  the  testator  in  health,  and  under  circumstances  of  de- 
liberation and  care,  and  which  is  free  from  all  suspicion, 
and  when  the  subsequent  will  was  made  in  enfeebled  health, 
and  in  hostility  to  the  provisions  of  the  first  one ;  in  such 
cases  the  prior  will  is  to  prevail,  unless  he  who  sets  up 
the  subsequent  one  can  satisfy  the  conscience  of  the  court 
of  probate  that  he  has  established  a  will.  And  also  the 
prior  will  is  to  prevail,  unless  the  subsequent  one  is  so 
proven  to  speak  the  testator's  intentions,  as  to  leave  no 
doubt  that  it  does  so  speak  them.  5.  That  it  is  not  the 
duty  of  the  court  to  strain  after  probate,  nor  in  any  case 
to  grant  it,  where  grave  doubts  remain  unremoved,  and 
great  difficulties  oppose  themselves  to  so  doing.  6.  That  the 
heirs  of  a  deceased  person  can  rest  secured  upon  the  stat- 
utes of  descents  and  distributions,  and  that  the  rights 
thus  secured  to  them  can  only  be  devested  by  those  claim- 
ing under  a  will  and  in  hostility  to  them,  by  showing  that  the 
will  was  executed  with  the  formalities  required  by  law,  and 
by  a  testator  possessing  a  sound  and  disposing  mind  and 
memory.^*    These  decisions  have  been  regularly  followed  in 

23  Hodgft  V.  Eambow,  155  Ala.  175,  Norton  v.  Paxton,  110  Mo.  456,  19  S. 

45  South.  678;  In  re  Lockwood,  80  W.   807;   Tingley  v.  Cowgill,  48  Mo. 

Conn.   513,   69   Atl.   8;    Comstoek  v.  291 ;  Murry  v.  Hennessy,  48  Neb.  608, 

Hadlyme  Ecclesiastical  See,  8  Conn.  67  N.  W.  470;  Seebrock  v.  Fedawa,  30 

S54,  20  Am.  Dec.   100;    Knox's   Ap-  Neb.  424,  46  N.  W.  650;   Hardy  v. 

peal,  26  Conn.  20;   Evans  v.  Arnold,  Merrill,  56  N.  H.  227,  22  Am.  Kep. 

52  Ga.  169;  Barnes  v.  Barnes,  66  Me.  441;  Matter  of  Preston,  113  App.  Div. 

286;  Robinson  v.  Adams,  62  Me,  369,  732,  99  N.  Y.  Supp.  312;  Matter  of 

16  Am.  Bep.  473;  Cilley  v.  Cilley,  34  Plansburgh,  82  Hun  (N.  Y.),  49,  31 

Me.    162 ;    Crowninshield   v.   Grownin-  N.  Y.  Supp.  177 ;  Delafield  v.  Parish, 

shield,   2   Gray    (Mass.),   526;    In   re  25  N.  Y.  9;  In  re  Pickett,  49  Or.  127, 

Mansbaeh,  150  Mich.  348,  114  N.  W.  89  Pac.  377;  Chrisman  v.  Chrisman,  16 

65;   Moriarty  v.  Moriarty,  108  Mich.  Or.  127,   18  Pac.   6;   Prather  v.   Mc- 

249,    65     N.   W.    964;     McGinnis    v.  Clelland  (Tex.  Civ.  App.  1894),  26  S. 

Kempsey,   27    Mich.    363;    Layman's  W.  657;   Beazley  v.  Denson,  40  Tex. 

Will,  40   Minn.   371,  42   N.  W.   286 ;  416 ;  Williams  v.  Robinson,  42  Vt.  658, 

Brown   v.   Walker    (Miss.    1892),    11  1   Am.  Eep.   359;   MoMeehen   v.   Mc- 

South.   724;    Mowry   v.   Norman,  204  Mechen,  17  W.  Va.  683,  41  Am.  Rep. 

Mo.    173,   103   S.   W.    15;    Cowan   v.  682;  Appeal  of  Livingston,  63  Conn. 

Shaver,  197  Mo.  203,  95  S.  W.  200;  68,  26  Atl.  470.     The  same  is  true  on 
Evidence  II — 7 
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California,  Connecticut,  Georgia,  Maine,  Massacliusetts, 
Michigan,  Minnesota,  Missouri,  Nebraska,  New  York,  Texas, 
Vermont,  and  "West  Virginia.  In  California,  the  law,  as 
laid  down  in  a  leading  case,^*  is  that  so  far  as  the  contest 
of  a  will  is  concerned,  whether  made  before  probate  or 
after  probate,  the  burden  of  proof  is  upon  the  contestant, 
as  plaintiff,  to  prove  every  allegation  contained  in  his  con- 
test, including  the  negative  allegation  of  nonexecution  of 
the  will,  when  he  alleges  it  as  a  ground  of  contest.  The 
fact  that  the  trial  court  first  required  the  proponent  of 
the  will  to  establish  a  prima  facie  case  of  its  execution 
before  the  contestant  opened  his  case  does  not  affect  the 
rule  that  the  contestant  has  the  burden  of  proof  to  show 
the  nonexecution  of  the  will,  when  alleged  by  him  as  a 
ground  of  contest.  It  seems  that  the  statute  does  not  re- 
quire any  preliminary  proof  by  the  proponent  before  the 
contest  is  determined;  but  when  the  contestant  fails  to 
prove  any  ground  of  contest  alleged,  it  should  be  withdrawn 
from  the  jury,  and  all  questions  not  determined  by  the 
jury  should  be  determined  separately  by  the  court,  without 
the  presence  of  the  contestant,  upon  the  hearing  of  the 
petition  for  the  probate  of  the  will.  On  the  other  hand, 
it  is  insisted  that  testators,  like  other  persons,  are  pre- 
sumed to  be  sane,  until  the  contrary  appears,  and  that  the 
burden  of  proof  is  upon  the  one  alleging  insanity.^*     This 

appeal  from  probate  court:   See  note  St.  Bep.  216,  6  L.  R.  A.,  N.  S.,  575, 

to  Prentis  v.  Bates,  17  L.  E.  A.  494.  85  Pae.   688;   Duffield  v.  Eobeson,  2 

For  the  rule  where  fiduciary  relations  Harr.   (Del.)   375;   Steele  v.  Helm,  2 

exist,  see  §§  190,  191,  post.  Marv.      (Del.)      237,     43     Atl.    153 

24  In  re  Latour,   140   Cal.  414,  73  Slaughter  v.  Heath,  127  Ga.  747,  2' 
Pac.  1070,  74  Pae.  441.  L.    R.    A.,    N.    S.,    1,   57    S.    E.    69 

25  MeBride  v.  Sullivan,  155  Ala.  Wickes  v.  Walden,  228  111.  56,  81  N, 
166,  45  South.  902;  BarneiTallv.  Mur-  B.  798;  Craig  v.  Southard,  162  111 
rell,  108  Ala.  366,  18  South.  831;  Eas-  209,  44  N.  E.  393;  Pendlay  v.  Eaton 
tis  V.  Montgomery,  93  Ala.  293,  9  130  111.  69,  22  N.  E.  853;  Stein 
South.  311;  McDaniel  v.  Crosby,  19  kuehlor  v.  Wempner,  169  Ind.  154,  15 
Ark.  533;  Jenkins  v.,  Tobin,  31  Ark.  L.  E.  A.,  N.  S.,  673,  81  N.  E.  482; 
306;  In  re  Dolbeer,  149  Cal.  227,  9  Young  v.  Miller,  145  Ind.  652,  44  N. 
Ann.  Oas.  795,  86  Pac.  695;  Matter  E.  757;  Bush  v.  Megee,  36  Ind.  69; 
of  Motz,  136  Cal.  558,  69  Pac.^  294;  Gates  v.  Cole,  137  Iowa,  613,  115  N. 
In  re  Shaptor,  35  Colo.  578,  117  Am.  \V.  236;  Hull  v.  Hull,  117  Iowa,  738, 
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view  is  adopted  in  Alabama,  Arkansas,  Delaware,  Indiana, 
Iowa,  Kentucky,  Maryland,  Mississippi,  New  Hampshire, 
New  Jersey,  Oregon,  Pennsylvania,  South  Carolina,  Ten- 
nessee, and  Virginia.  The  principles  which  have  guided 
these  courts  are  well  foimded.  The  first  principle  is,  that 
the  presumption  of  law  is  in  favor  of  capacity,  and  that 
he  who  insists  on  the  contrary  has  the  burden  of  proof,  ex- 
cept where  insanity  in  the  testator  has  been  shown  to  exist 
at  a  time  previous  to  the  execution  of  the  will;  in  that 
case  the  onus  is  shifted,  and  the  party  offering  the  will  is 
bound  to  show  that  it  was  executed  at  a  lucid  interval. 
2.  That  the  time  of  the  execution  of  the  will  is  the  material 
period  to  which  the  court  must  look,  to  ascertain  the  state 
of  mind  of  the  testator ;  that  although  it  is  competent  evi- 
dence to  show  the  testator's  mind  at  any  time  previous  or 
subsequent  to  the  execution  of  the  will,  yet  such  proof  is 
always  liable  to  be  overcome  if  it  be  satisfactorily  shown 
that  the  testator,  at  the  time  he  executed  the  writing,  had 


89  N.  W.  979;  Stephenson  v.  Stephen- 
son, 62  Iowa,  163,  17  N.  W.  456; 
Will  of  Coffman,  12  Iowa,  491;  Mc- 
Connell  v.  Keir,  76  Kan.  527,  92  Pac. 
540;  Livering  v.  Eussell,  30  Ky.  Law 
Eep.  1185,  100  8.  W.  840;  Woodford 
V.  Buekner,  111  Ky.  241,  63  S.  W. 
617 ;  Fee  v.  Taylor,  83  Ky.  259 ;  In  re 
American  Board,  102  Me.  72,  66  Atl. 
215 ;  Barnes  v.  Barnes,  66  Me.  286 
HaUey  r.  Webster,  21  Me.  461 ;  John 
son  V.  Johnson,  105  Md.  81,  121  Am. 
St.  Eep.  570,  65  Atl.  918;  Taylor  v, 
Creswell,  45  Md.  422;  Townshend  v, 
Townshend,  7  Gill  (Md.),  10 
Geraghty  v.  Kilroy  (In  re  Tierney) 
103  Minn.  286,  114  N.  W.  838;  Mul- 
lins  V.  Cottrell,  41  Miss.  291;  Tecken- 
brock  V.  McLaughlin,  209  Mo.  533,  108 
8.  W.  46;  Biggin  v.  Westminster  Col- 
lege, 160  Mo.  570,  61  S.  W.  803;  In 
re  Powers,  79  Neb.  680,  113  N.  W. 
198 ;  Perkins  v.  Perkins,  39  N.  H.  163 ; 
Pettes  V.  Bingham,  10  N.  H.  514; 
Lee's  Will,  46  N.  J.  Eq.  193,  18  Atl. 


525;  McCoon  v.  Allen,  45  N.  J.  Eq. 
708,  17  Atl.  820;  Harris  v.  Vandsr- 
veer,  21  N.  J.  Eq.  561;  Whitenack  v. 
Stryker,  2  N.  J.  Eq.  8;  In  re  Burns, 
121  N.  C.  336,  28  S.  E.  519;  Chris- 
man  V.  Chrisman,  16  Or.  127,  18  Pac. 
6;  Hoope's  Estate,  174  Pa.  373,  34 
Atl.  603 ;  Grubbs  v.  McDonald,  91  Pa. 
236;  In  re  Moyer,  220  Pa.  356,  69 
Atl.  757;  Hobby  v.  Bobo,  12  Eieh. 
(S.  C.)  247,  note;  Bartee  v.  Thomp- 
son, 8  Baxt.  (Tenu.)  508;  Ford  v. 
Ford,  7  Humph.  (Tenn.)  92;  Wallen 
V.  Wallen,  107  Va.  131,  57  S.  E.  596; 
Burton  v.  Scott,  3  Band.  (Va.)  399; 
Eathjens  v.  Merrill,  38  Wash.  442,  80 
Pac.  754;  Higgins  v.  Nethery,  30 
Wash.  239,  70  Pac.  489;  Allen  v. 
Griffin,  69  Wis.  529,  35  N.  W.  21; 
Will  of  Cole,  49  Wis.  179,  5.  N.  W. 
346;  Leach  v.  Burr,  188  IT.  S.  510,  23 
Sup.  Ct.  Eep.  393,  47  L.  Ed.  567. 
See  note  to  State  v.  Scott,  36  L.  E.  A. 
733-740. 
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the  possession  of  Ms  faculties.  3.  That  of  all  the  wit- 
nesses, the  testamentary  witnesses,  and  their  opinions,  and 
the  facts  they  state  as  occurring  at  the  time,  are  to  be 
particularly  regarded  by  the  court.  They  are  placed 
around  the  testator  for  the  very  purpose  of  attesting,  after 
his  death,  to  the  circumstances  under  which  so  solemn  an 
instrument  is  executed.  4.  That  the  opinions  of  witnesses 
other  than  the  testamentary  witnesses,  as  to  the  capacity 
of  the  testator,  are  to  be  received  as  the  slightest  kind  of 
evidence,  except  so  far  as  those  opinions  are  based  on 
facts  and  occurrences  which  are  detailed  before  the  court. 
It  is  most  evident,  that  if  the  mere  opinion  of  a  witness 
as  to  the  testator's  capacity  was  to  prevail,  it  would  be- 
come necessary  for  the  court  to  become  acquainted  with 
the  witnesses  themselves;  for  while  the  view  of  such  a 
question  which  a  man  of  strong  clear  mind  and  knowledge 
might  take,  would  be  very  important,  that  of  another  of  a 
different  character  would  have  very  little  weight.  Besides, 
it  will  be  found  that  every  witness  has  a  standard  of  ca- 
pacity of  his  own,  and  he  judges  all  cases  by  that  rule. 
Witnesses  are  to  state  the  facts,  and  it  is  the  business 
of  the  court  from  those  facts  to  pronounce  the  opinion, 
upon  settled  rules  and  guides,  whether  the  testator  is 
competent  or  not.  And  5.  That  old  age,  failure  of  mem- 
ory, and  even  drunkenness,  do  not  of  themselves  neces- 
sarily take  away  a  testator's  capacity.  He  may  be  ever 
so  aged,  very  infirm  in  body,  and  in  habits  of  intemper- 
ance, and  yet  in  the  eye  of  the  law  possess  that  sound 
mind  necessary  to  a  disposition  of  his  estate.^®  The  lat- 
ter view  is  perhaps  supported  by  the  greater  numerical 
authority,  and  it  is  by  no  means  clear  that  it  is  not  sus- 
tained by  the  better  reasoning.  The  rule  prevails  in  some 
jurisdictions,  like  Illinois  and  Wisconsin,  that  the  party 
asserting  the  validity  of  the  will  is  required  in  the  first 
instance  to  make  a  prima  facie  case  of  the  testator's  sanity, 
but  when  this  has  been  done  and  contradictory  testimon/ 

26  Whitenack  v.  Stryker,  supra. 
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is  offered,  the  proof  of  sanity  will  prevail, 'ifnless  the  re- 
butting testimony  is  sufficient  to  overcome  or  neutralize 
the  presumption  of  sanity  as  well  as  the  affirmative  tes- 
timony in  support  of  the  will.^''  In  Illinois  the  law  on  the 
subject  is  well  settled,  and  commends  itself  as  being  the 
nearest  to  sound  logic.  In  that  state,  when  the  party  in- 
sisting on  the  validity  of  a  will  has  established  the  sanity 
of  the  testator  at  the  time  of  the  making  of  the  will,  by 
the  oath  or  affirmation  of  two  of  the  subscribing  witnesses, 
and  that  the  will  was  legally  executed,  acknowledged  and 
witnessed,  a  prima  facie  case  in  favor  of  the  will  is  made 
out,  and  the  party  asserting  the  validity  of  the  will  must 
prevail  and  the  will  must  stand,  unless  the  party  seeking 
to  contest  the  will  on  the  ground  of  insanity  has  produced 
evidence  of  want  of  necessary  capacity  sufficient  to  over- 
come or  neutralize  the  effect  of  the  affirmative  testimony 
given  in  favor  of  the  validity  of  the  will,  and  also  to  over- 
come and  neutralize  the  presumption  arising  from  the 
general  rule  of  law,  which  is,  that  all  men  are  presumed 
sane  until  the  contrary  is  proven.  Unless  such  prima  facie 
case  is  so  overcome  or  neutralized,  the  verdict  should  be 
in  favor  of  the  validity  of  the  will.  This  throws  the 
weight  of  the  legal  presumption  in  favor  of  sanity  into  the 
scale  in  favor  of  the  proponent,  from  which  it  necessarily 
results  that,  upon  the  whole  case,  the  burden  of  proof  rests 
upon  the  contestants.^*     Some  of  the  authorities    which 

27  Pendlay  v.  Eaton,  130  111.  69,  22  arising  from  the  fact  that  the  will 
N.  E.  853;  Wilbur  v.  Wilbur,  129  Bl.  was  duly  executed,  but  requires  that 
392,  21  N.  K  1076;  Will  of  Silver-  the  witnesses  who  subscribed  to  the 
thorn,  68  Wis.  372,  32  N.  W.  287;  will  shall  testify  affirmatively  to  the 
Will  of  Cole,  49  Wis.  179,  5  N.  W.  testamentary  capacity  of  the  party 
346;  Allen  v.  Griffin,  69  Wis.  529,  35  making  the  will.  When  this  has  been 
N.  W.  21.  See  long  note  to  In  re  done,  however,  and  contradictory  tes- 
Hess'  Will,  31  Am.  St.  Eep.  681  et  seq.  timony  is  produced  tending  to  show 

28  Carpenter  v.  Calvert,  83  HI.  62,  want  of  testamentary  capacity,  the 
in  which  the  court  added:  "Our  stat-  party  asserting  the  validity  of  the 
ute,  from  an  abundance  of  caution,  will  must  prevail,  unless  the  contradic- 
provides  that,  in  the  first  instance,  tory  testimony  be  sufficient  to  over- 
the  validity  of  a  will  shaU  not  rest  come  or  neutralize  the  effect,  not  only 
merely  upon  this  presumption  of  law,  of  the  afSjmative  testimony  given  in 
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place  the  burden  of  proof  upon  the  proponent  of  the  will 
do  not  deny  that  the  ordinary  presumption  in  favor  of 
sanity  may  have  some  application  in  such  cases,  but  they 
urge  that  the  presumption  cannot  have  the  force  of  an 
independent  fact  to  serve  as  a  make-weight  against  coun- 
ter-proof, at  least  that  the  presumption  only  aids  to  make 
out  a  prima  facie  case;^^  while  other  cases  deny  that  under 
the  statute  of  wills  any  such  presumption  exists.^"  The 
usual  practice  is  for  the  proponent  to  produce  the  sub- 
scribing witnesses,  make  the  formal  proof  of  compliance 
with  the  statutory  formalities  and  give  some  proof  of  tes- 
tamentary capacity.  But  he  is  not  thereby  precluded  from 
calling  witnesses  after  the  contestant  has  given  evidence 
tending  to  show  insanity.^^  This  practice,  modified  in 
minor  instances,  is  now  becoming  universal.  The  proceed- 
ing on  a  petition  for  probate  is  distinct  from  the  proceed- 
ing on  a  contest  of  a  will.  The  hearing  of  the  necessary 
statutory  evidence  on  the  petition  for  probate  must  be 
heard  by  the  court  at  some  time,  and  this  can  properly 
be  done  as  well  before  as  after  the  hearing  of  the  con- 
test.^^  "So  far  as  contested  issues  are  concerned,  the  bur- 
den of  proof  is  on  the  contestant;  it  devolves  on  him  to 
allege  and  prove  the  facts  on  which  he  relies  to  prevent 

•favor  of  the  validity  of  thd  will,  but  524;  McGinnis  v.  Kempsey,  27  Mich, 
also  to  overcome  or  neutralize  that  363;  TaflE  v.  Hosmer,  14  Mich.  309; 
presumption  arising  from  the  general  Sheehan  v.  Kearney,  82  Miss.  688,  35 
rule  of  law,  that  all  m.en  are  presumed  L.  K.  A.  102,  21  South.  41 ;  Matter 
sane  until  the  contrary  is  proven.  of  Barbineaus  (8ur.  Ct.),  27  Misc. 
In  weighing  the  conflicting  proofs,  the  Eep.  417,  59  N.  Y.  Supp.  375. 
party  supporting  the  will  is  entitled  so  Evans  v.  Arnold,  52  Ga.  169; 
to  the  benefit  of  this  presumption."  Beazley  v.  Denson,  40  Tex.  416;  Will- 
See,  also,  Wilbur  v.  Wilbur,  129  111.  iams  ^•.  Robinson,  42  Vt.  658,  1  Am. 
392,  21  N.  E.  1076.  Eep.  359. 

29  Bims  V.  Collier,  69  Ark.  245,  62  31  Layman's  Will,  40  Minn.  371,  42 

S.  W.   593;    Sturdevant's  Appeal,   71  N.  W.   286;   Will  of   Silverthorn,   68 

Conn.  392,  42  Atl.  70;  Home  of  Aged  Wis.   372,    32   N.   W.    287;    Allen    v. 

v.  Bantz,  107  Md.  543,  69  Atl.  376;  Griffin,   69   Wis.   529,  35  N.   W.   21; 

Fulton   V.  Umbehend,  182  Mass.  487,  Appeal  of  O'Brien,   100  Me.   156,  60 

65  N.  E.  829;  Eiehardson  v.  Bly,  181  Atl.  880. 

Mass.  97,  63  N.  E.  3;   Crowninshield  82  Estate   of   MeDermott,   148   Cal. 

V.    Crowninshield,     2     Gray     (Mass.),  43,  82  Pac.  842. 
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probate  of  the  will;  his  evidence  is  first  called  for  and 
first  submitted,  and  not  until  he  rests  is  the  proponent 
called  upon  to  submit  any  evidence;  as  to  matters  or  acts 
necessary  to  a  valid  will  not  put  in  issue  by  the  contest, 
the  contestant  has  no  voice;  it  is  with  the  court  to  re- 
quire the  proofs  from  the  proponent.  "^^  Here  the  con- 
flict arises,  one  line  of  authority  holding  that  the  bur- 
den remains  upon  the  proponent  throughout  the  case;^* 
the  other  insisting  that  after  the  formal  proofs  are  made 
the  burden  shifts  to  the  contestant.^^  We  think  the  grad- 
ual trend  is  to  shake  off  the  web  of  tradition,  and  very 
often  poorly  founded  and  worse  interpreted  precedent, 
and  to  come  into  line  with  a  uniform  principle,  namely, 
to  treat  the  contestant  as  an  ordinary  party  to  an  action 
setting  up  an  allegation  and  taking  upon  himself  the  full 
burden  of  proving  it.  It  has  been  already  suggested  that 
the  propounding  of  a  will  should  be  regarded  much  as  the 
proving  of  a  note.     Let  the  preliminary  proofs  be  made, 


33  Estate  of  Gregory,  133  Cal.  131, 
65  Pae.  315.  See  1  Eoss'  Probate 
Law  and  Practice,  §  178. 

34  See  cases  above  cited.  One  of  the 
latest  decisions  in  Michigan  reported  is 

In  re  Hoyles'  Estate,  162  Mich.  275, 
127  N.  W.  284.  The  question  of  un- 
due influence  was  withdrawn  from 
the  jury,  and  the  sole  question  was 
as  to  the  mental  competency  of  the 
testatrix.  There  was  evidence  pro 
and  con.  upon  this  last  question,  and 
in  our  opinion  it  presented  a  fair 
question  of  fact  for  the  jury  to  con- 
sider, and  the  burden  of  proof  was  on 
the  proponent:  In  re  Mansbaeh's  Es- 
tate, 150  Mich.  348,  114  N.  W.  65. 

35  See  cases  above  cited.  Also  note 
to  State  V.  Scott,  36  L.  E.  A.  735. 
In  South  Carolina  the  latest  utterance 
on  the  subject  is  found  in  Mordeeai 
V.  Canty,  86  S.  C.  470,  68  S.  B.  1049. 
The  question  under  consideration  was 
whether,  on  proof  of  the  facts  and 
circumstances  therein   mentioned,   the 


burden  shifted  to  the  proponent  of  the 
will  to  prove  affirmatively  testament- 
ary capacity.  Without  undertaking 
to  review  the  cases,  the  effect  of  the 
decisions  of  this  court  upon  that 
question  is  that,  when  the  formal 
execution  of  a  will  is  admitted  or 
proved,  a  'prima  facie  case  is  made 
out;  and,  as  a  general  rule,  subject 
to  some  exceptions,  the  burden  is 
then  on  the  contestants  to  prove  fraud, 
undue  influence,  incapacity,  or  other 
ground  of  objection  to  the  will,  and 
this  burden  remains  upon  them  to  the 
end:  Hobby  v.  Bobo,  reported  in  a, 
note  to  McKnight  v.  Wright,  12 
Eich.  (S.  C.)  247;  Black  v.  Ellis,  3 
Hill  (S.  C),  68;  Scarborough  v. 
Baskin,  65  S.  C.  558,  44  S.  E.  63; 
Thames  v.  Eouse,  82  S.  C,  40,  62  S. 
E,  254.  In  New  York,  to  the  same 
effect  is  In  re  Blaine's  Will,  143  App. 
Div.  687,  128  N.  Y.  Supp.  186.  In 
Missouri,  Gibony  v.  Poster,  230  Mo. 
106,  130  S.  W.  314. 
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and  if  an  attack  is  intended,  the  attacking  party  must  win 
or  lose  by  the  strength  of  his  own  forces.  Indeed,  the 
language  of  some  of  the  statutes  making  him  plaintiff 
seems  to  contemplate  this  proposition.  He  is,  pro  hac 
vice,  the  plaintiff,  and  must  suffer  his  nonsuit  if  he  does 
not  prove  his  case.  In  many  of  the  cases  the  discussion 
is  idle  reading,  for  the  term  "burden  of  proof"  is  used 
where  burden  of  evidence  is  meant,  and  the  sought-for 
conclusion  is  elusive  in  proportion  to  the  misuse  of  the 
terms. 

§  190  (188).  Burden  of  proof  a.s  between  persons  in  a 
fiduciary  relation. — The  rule  is  that  the  burden  of  proof  is 
always  upon  the  party  alleging  a  fraud;  but  there  is 
one  large  class  of  cases  which  forms  an  important  ex- 
ception. When  a  question  arises  between  a  trustee  and 
a  beneficiary  or  between  other  parties  who  are  in 
a  fiduciary  relation  as  to  the  good  faith  of  transac- 
tions between  them,  a  peculiar  burden  is  imposed  upon 
the  one  in  whom  the  trust  is  reposed.  When  the 
complaining  party  proves  such  relation,  the  burden  of 
proof  is  cast  upon  the  trustee  or  other  person  holding  the 
relation  of  trust  to  show  that  the  transaction  is  fair  and 
reasonable  and  that  all  proper  information  has  been  given 
to  the  other  party.  To  state  the  rule  more  broadly,  when 
confidential  relations  exist  between  two  persons,  resulting 
in  one  having  an  influence  over  the  other,  and  a  business 
transaction  takes  place  between  them,  resulting  in  a  bene- 
fit to  the  person  holding  the  influential  position,  the  law 
presumes  everything  against  the  transaction,  and  easts  the 
burden  of  proof  upon  the  person  benefited  to  show  that 
the  confidential  relation  has  been,  as  to  that  transaction  at 
least,  suspended  and  that  it  was  as  fairly  conducted  as  if 
between  strangers.^®     In  equity,  persons  standing  in  cer- 

38  Cooley  V.  Stringfellow,,  164  Ala.  Payne,   12   Cal.   App.    251,   107   Pac. 

460,  51   South.  321;   King   v.   White,  148;   Crawford  v.  Crawford,   134  Ga. 

119  Ala.  429,  24  South.  710;  Hanger  114,  19  Ann.  Cas.  932,  67  8.  E.  673; 

V.   Evins,    38    Ark.    334;    Payne    v.  Watson  v.  Molden,  10  Idaho,  570,  79 
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tain  relations  to  one  anotlier — such  as  parent  and  cliild, 
man  and  wife,  doctor  and  patient,  attorney  and  client,  con- 
fessor and  penitent,  guardian  and  ward — are  subject  to  cer- 
tain presumptions  when  transactions  between  them  are 
brought  in  question,  and  if  a  gift  or  contract,  made  in 
favor  of  him  who  holds  the  position  of  influence,  is  im- 
peached by  him  who  is  subject  to  that  influence,  the  courts 
of  equity  cast  upon  the  former  the  burden  of  proving  that 
the  transaction  was  fairly  conducted  as  if  between  stran- 
gers; that  the  weaker  was  not  unduly  impressed  by  the 
natural  influences  of  the  stronger,  or  the  inexperienced 
overreached  by  him  of  mature  intelligence.  The  excep- 
tion does  not  apply  to  wills.*''  One  of  the  most  impor- 
tant requisites  of  the  validity  of  these  transactions  be- 
tween persons  acting  under  the  influence  of  these  confiden- 
tial relations  is,  that  the  party  presumably  under  the 
influence  of  the  other  should  have  had  independent  advice 
from  a  lawyer,  who  is  devoted  entirely  to  the  interest  of 
the  party  he  is  called  upon  to  advise,  and  in  whom  that 
party  has  entire  confidence.**     This  rule  applies,  for  ex- 

Pac.  503;   Beaeh  v.  Wilton,  244  HI.  of  acquaintance  and  friendly  relations 

413,  91  N.  E.  492;  Hays  v.  Feather,  would  not  justify  a  plaintiff  in   as- 

244  lU.  172,  18  Ann.  Gas.  538,  91  N.  suming  that    the    defendant   was  not 

E.  97;   Jones  v.  Lloyd,  117  111.  597,  consulting    his    own    interests    rather 

7   N.   E.   119;    Manley  v.  Felty,   146  than  plaintiff's,  in  a  purely  business 

Ind.  194,  45  N.  E.  74;  Faust  v.  Hos-  transaction:  Bosley  v.  Monahan,  137 

ford,    119   Iowa,   97,   93   N.   W.   58;  Iowa,  650,  112  N.  W.  1102;  Beach  v. 

Hoeb  V.  Maschinot,  140  Ky.  330,  131  Wilton,  244  HI.  413,  91  N.  E.  492; 

JS.  W.  23;  Cumberland,  C.  &  I.  Co.  v.  Lindley  v.  Kemp,  38  Ind.  App.  355, 

Parish,    42    Md.    598 ;     Trumbull    v.  76  N.  E.  798 ;  Hetland  v.  Bilstad,  140 

January,  123  Mich.  66,  81  N.  W.  970;  Iowa,  411,  118  N.  W.  422;  Beare  v. 

Street  v.  Goss,  62  Mo.  226 ;  Beldeu  v.  Wright,   14  N.  D.   26,   8   Ann.   Cas. 

Belden,  139  App.  Div.  437,  124  N.  Y.  1057,  69  L.  E.  A.  409,  103  N.  W.  632; 

Supp.  225;  Pironi  v.  Corrigan,  47  N.  Johnson  v.   Savage,   50    Or.   294,   91 

J.   Eq.   135,  20   Atl.   218;    Porter  v.  Pac.  1082. 

Woodruff,  36  N.  J.  Eq.  174;  Atkins  37  Parfitt  v.  Lawless,  L.  E.  2  P.  & 

V.  Withers,  94  N.   C.   581;   Wolf  t.  D.  468. 

Harris,   57   Or.   276,   106   Pac.    1016,  38  Pironi    v.    Corrigan,    supra.     In 

111  Pac.  54;   Bwan  v.  Louthan,  110  Ehodes  v.  Bate,  L.  E.  1  Oh.  App.  257, 

Va.  575,  66  S.  E.  869;  Bergeron  v.  Lord  Justice  Turner  says:  "I  take  it 

Miles,  88  Wis.  397,  43  Am.  St.  Eep.  to  be  a  well-established  principle  of 

911,  60  N.  W.  783.     The  mere  fact  this  court,  that  persons  standing  in  a 
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ample,  to  agents. ^^  It  is  possible  for  an  agent  dealing 
directly  with  his  principal  to  make  a  contract  which  the 
courts  will  uphold,  but  such  transactions,  to  be  maintained, 
must  be  characterized  by  the  utmost  good  faith.  There 
must  be  no  misrepresentation,  and  an  entire  absence  of 
concealment  or  suppression  of  any  fact  within  the  knowl- 
edge of  the  agent,  which  might  influence  the  principal; 
and  the  burden  of  establishing  the  perfect  fairness  of  the 
contract,  in  such  cases,  rests  upon  the  agent.  Such  trans- 
actions are  never  upheld,  unless  it  is  clearly  shown  that 
there  has  been,  on  the  part  of  the  person  trusted,  that 
most  marked  integrity,  that  uberrima  fides,  which  removes 
all  doubt  respecting  the  fairness  of  the  contract.*"  It  ap- 
plies to  members  of  the  learned  professions:  attorneys,** 


confidential  relation  toward  others 
cannot  entitle  themselves  to  hold  bene- 
fits which  those  others  may  have  con- 
ferred upon  them,  unless  they  can 
show,  to  the  satisfaction  of  the  court, 
that  the  person  by  whom  the  benefits 
have  been  conferred  had  competent 
and  independent  advice  in  conferring 
them. 

39  Hemenway  v.  Abbott,  8  Cal.  ~App. 
450,  97  Pao.  190;  Paige  v.  Akins,  112 
Cal.  401,  44  Pac.  666;  Webb  v. 
Marks,  10  Colo.  App.  429,  51  Pae. 
518;  Eochester  v.  Levering,  104  Ind. 
562,  4  N.  E.  203;  Watson  v.  Clark 
(Iowa),  122  N.  W.  913;  Drefahl  v. 
Seeiu-ity  Sav.  Bank,  132  Iowa,  563, 
107  N.  W.  179;  Kerby  v.  Kerby,  57 
Md.  345;  Evans  v.  Evans,  196  Mo. 
1,  93  S.  W.  969;  Dnesman  v.  Hale, 
55  Neb.  577,  76  N.  W.  205;  Porter  v, 
Woodruff,  36  N.  J.  Eq.  174;  Gard 
ner  v.  Ogden,  22  N.  Y.  327,  78  Am, 
Dec.  192;  Poag  v.  Poag,  1  Hill  Eq 
(S.  C.)  285;  Hobart  v.  Vail,  80  Vt 
152,  66  Atl.  820;  Jackson  v.  Pleasan 
ton,  95  Va.  654,  29  S.  E.  680; 
Dunne  Y.  English,  L.  E.  18  Eq.  524, 
21  L.  T.  E.,  N.  S.,  75. 

*«  Condit  T.  Blackwell,    22    N.    J. 


Eq.  481;  New  York  Central  Ins.  Co. 
V.  National  Protection  Ins.  Co.,  14 
N.  Y.  85;  Moore  v.  Moore,  5  N.  Y. 
256;  Ex  parte  Lacey,  6  Ves.  625,  31 
Eng.  Eeprint,  1228;  Brookman  v. 
Eothschild,  3  Sim.  153,  57  Eng.  Ee- 
print, 957;  Eothschild  v.  Brookman,  2 
D.  &  C.  188,  6  Eng.  Eeprint,  699; 
Gillett  V.  Peppereorne,  3  Beav.  78,  49 
Eng.  Eeprint,  31. 

41  Kidd  V.  Williams,  132  Ala.  140, 
56  L.  E.  A.  879,  31  South.  458;  Lit- 
tle V.  Knox,  96  Ala.  179,  11  South. 
443 ;  Weil  v.  Fineran,  78  Ark.  87,  93 
S.  W.  568;  Thweatt  v.  Freeman,  73 
Ark.  575,  84  S.  W.  720;  Cooley  v. 
Miller,  156  Cal.  510,  105  Pac.  981: 
Felton  V.  Le  Breton,  92  Cal.  457,  28 
Pac.  490 ;  Boyle  v.  Bead,  138  111.  App. 
153;  Williu  v.  Burdette,  172  111.  117, 
49  N.  E.  1000;  Eyan  v.  Ashton,  42 
Iowa,  365;  Yeamans  v.  James,  27 
Kan.  195;  Palm  v.  Howard,  129  Ky. 
668,  112  S.  W.  1110;  Carter  v.  West, 
93  Ky.  211,  14  Ky.  Law  Eep.  191, 
19  S.  W.  592;  Dunn  v.  Eeeord,  63 
Me.  17;  Etzel  v.  Duncan,  112  Md. 
346,  350,  76  Atl.  493;  Merryman  v. 
Euler,  59  Md.  588,  43  Am.  Eep.  564; 
HiU  V.  Hall,  191  Mass.  253,  77  N.  e'. 
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clergymen,**  and  physicians.*'  It  includes  also  partners,** 
trustees,*"  guardians,*®  and  executors  and  administra- 
tors.*'^ A  similar  rule  is  applied  in  the  dealings  of  a 
parent  with  his  child,  when  the  circumstances  are  such  that 
undue  influence  may  naturally  be  inferred,*^  and  to  the 
dealings  of  a  child  with  an  old  or  infirm  parent,  when  the 
circumstances  are  such  that  the  former  assumes  a  fiduciary 


831;   Barrett  v.  Ball,   101   Mo.  App. 

288,  73  S.  W.  865 ;  Hamilton  v.  Allen, 
86  Neb.  401,  125  N.  W.  610;  Whipple 
V.  Barton,  63  N.  H.  613,  3  Atl.  922; 
Porter  v.  Bergen,  54  N.  J.  Eq.  405, 
34  Atl.  1067;  Matter  of  Holland,  110 
App.  Div.  799,  801,  97  N.  Y.  Supp. 
202;  Couse  v.  Horton,  23  App.  Div. 
198,  49  N.  Y.  Supp.  132;  Post  v. 
Mason,  91  N.  Y.  539,  43  Am.  Rep. 
689;  Cowee  v.  Cornell,  75  N.  Y.  91, 
31  Am.  Eep.  428;  Phipps  v.  Willis, 
53  Or.  190,  18  Ann.  Gas.  119,  96  Pae. 
866,  99  Pae.  935;  Peiree  v.  Palmer, 
31  R.  I.  432,  Ann.  Gas.  1912B,  181, 
77  Atl.  201,  217;  Miles  v.  Ervin,  1 
McGord  Eq.  (S.  G.)  524,  16  Am.  Dee. 
623;  Planters'  Bank  v.  Homberger,  4 
Cold.  (Tenn.)  531;  Barnes  v.  Mc- 
Carthy (Tex.  Civ.  App.),  132  S.  W. 
85,  87;  Cooper  v.  Lee,  75  Tex.  114, 
12  8.  W.  483;  Keenan  v.  Seott,  64 
W.  Va.  137,  61  8.  E.  806;  Vanasse 
V.  Eeid,  111  Wis.  303,  87  N.  W.  192; 
Jones  V.  Byrne,  149  Fed.  457,  464; 
United  States  v.  Coffin,  83  Fed.  337; 
Pacific  Ry.  Go.  v.  Ketchum,  101  U.  S. 

289,  25  L.  Ed,  932;  Holman  v. 
Loynes,  18  Jur.  839,  4  De  Gex,  M. 
&  G.  270,  39  L.  J.  Gh.  529,  2  W.  R. 
205,  43  Eng.  Reprint,  510.  See  note 
on  "Assignment  or  Conveyance  by 
Client  to  Attorney,"  in  Phipps  v. 
Willis,  18  Ann.  Gas.  123. 

«  Good  ».  Zook,  116  Iowa,  582,  88 
N.  W.  376. 

43  Cadwallader  v.  West,  48  Mo. 
483;    Woodbury    v.    Woodbury,    141 


Mass.  329,  55  Am.  Rep.  479,  and  note, 
5  N.  E.  275;  Unruh  v.  Lukens,  166 
Pa.  324,  31  Atl.  110.  There  is  a 
Pennsylvania  decision  (Audenreid's 
Appeal,  89  Pa.  114,  33  Am.  Bep. 
731),  to  the  contrary,  but  it  is  gen- 
erally conceded  to  be  bad  law. 

44  Maddeford  v.  Austwick,  1  Sim. 
89,  57  Eng.  Reprint,  512. 

45  Jones  V.  Lloyd,  117  111.  597,  7 
N.  E.  119;  Porter  v.  Woodruff,  36 
N.  J.  Eq.  174. 

46  Meek  v.  Perry,  36  Miss.  190; 
Ashton  V.  Thompson,  32  Minn.  25,  18 
N.  W.  918;  Hart  v.  Cannon,  133  N. 
C.  10,  45  S.  E.  351;  Ferguson  v.  Low- 
ery,  54  Ala.  510,  25  Am.  Rep.  718; 
Gillett  V.  Wiley,  126  111.  310,  9  Am. 
St.  Rep.  587,  19  N.  E.  287;  Trader 
V.  Lowe,  45  Md.  1. 

47  Humphreys  v.  Burleson,  72  Ala. 
1;  Statham  v.  Ferguson,  25  Gratt. 
( Va.)  28 ;  Warner  v.  Warner,  18  Abb. 
N.  C.  (N.  Y.)  151. 

«  Cooley  v.  Stringfellow,  164  Ala. 
460,  51  South.  321;  Ashton  v.  Thomp- 
son, 32  Minn.  25,  18  N.  W.  918;  Mil- 
ler V.  Simonds,  72  Mo.  669;  Brad- 
shaw  V.  Yates,  67  Mo.  221;  Justice  v. 
Justice  (N.  J.  Eq.),  18  Atl.  674; 
Wood  V.  Rabe,  96  N.  Y.  414,  48  Am. 
Rep.  640;  Miskey's  Appeal,  107  Pa. 
611;  Cox  V.  Adams,  35  Can.  S.  Ct. 
393.  See  note  on  "Presumption  and 
Burden  of  Proof  of  Undue  Influence 
in  Case  of  Conveyance  Inter  Vivos  by 
Child  to  Parent,"  to  Hayes  v.  Feather, 
18  Ann.  Cas.  539. 
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relation.*®  In  the  case  of  a  child's  gift  of  its  property  to 
a  parent,  the  circumstances  attending  the  transaction 
should  be  vigilantly  and  carefully  scrutinized  by  the  court, 
m  order  to  ascertain  whether  there  has  been  undue  in- 
fluence in  procuring  it ;  but  it  cannot  be  deemed  prima  facie 
void;  the  presumption  is  in  favor  of  its  validity;  and,  in 
order  to  set  it  aside,  the  court  must  be  satisfied  that  it  was 
not  the  voluntary  act  of  the  donor.  The  same  rule  as 
to  the  burden  of  proof  applies  with  equal,  if  not  greater, 
force  to  the  case  of  a  gift  from  a  parent  to  a  child,  even 
if  the  effect  of  the  gift  is  to  confer  upon  a  child  with  whom 
the  parent  makes  his  home,  and  is  in  peculiarly  close  re- 
lations, a  larger  share  of  the  parent's  estate  than  will 
be  received  by  other  children  or  grandchildren.^"  A  vol- 
untary conveyance  by  a  child  to  its  parent,  during  mi- 
nority or  within  a  short  time  thereafter,  and  while  still 
under  the  parental  control,  is  presumptively  void.  The 
burden  is  upon  the  parent  to  show,  in  the  clearest  and  most 
satisfactory  manner,  that  it  is  in  every  particular  worthy 
of  receiving  the  sanction  of  a  court  of  equity.'' ^  In  the 
case  last  cited,  a  deed  by  a  daughter  conveying  a  life  estate 
to  her  father,  executed  on  the  eve  of  her  marriage,  im- 
providently,  without  time  for  deliberation,  and  without  anj' 
independent  advice,  was  set  aside,  although  the  daughter 
testified  that  the  father  used  no  undue  influence  to  induce 

49  Martin     v.     Martin,     1     Heisk.  notes  on  "Presumption  and  Burden  of 

(Tenn.)    644;    Higliberger  v.   StifSer,  Proof  of  Undue  Influence  in  Case  of 

21  Md.  338,  83  Am.  Dee.  593;  Simpler  Conveyance  Inter  Vivos  by  Parent  to 

V.  Lord,  28  Ga.  52;   Jacox  v.  Jaeox,  Child,"  to  Burton  v.  Burton,  17  Ann. 

40   Mich.    473,    29     Am.    Rep.    547;  Gas.  989,  and  Smith  v.  Smith,  35  L. 

Thorn  v.  Thorn,  51  Mich.  167,  16  N.  R.  A.,  N.  S.,  944. 

W.  324;  Day  v.  Day,  84  N.  C.  408;  BO  Taylor  v.  Taylor,  8  How.  (U.  S.) 

Smith  V.   Loaf  man,   145  Pa.   628,   23  183,  12  L.  Ed.  1040;  Ralston  v.  Tur-. 

Atl.  395;   Glover  v.  Hayden,  4  Gush.  pin,   129  U.   S.   663,   32   L.   Ed.   747, 

(Mass.)  580;  Harrington  v.  Grant,  54  9    Sup.    Ct.    Rep.    420;     Maekall    v. 

Vt.  236;  Deem  v.  Phillips,  5  W.  Va.  Maekall,   135   TJ.   S.    167,   34  L.   Ed. 

168.     See  Slayback  v.  Witt,  151  Ind.  84,  10  Sup.  Ct.  Rep.  705;   Towson  v. 

376,  50  N.  K   389,   for  an  excellent  Moore,  173  U.  S.  17,  43  L.  Ed.  597, 

disquisition  on  the  subject  and  a  care-  19  Sup.  Ct.  Rep.  332. 

fully  selected  collection  of  cases.     See  51  Miller  v.  Simonds,  72  Mo,  669. 


109  BURDEN  OF  PEOOF.  §  190  (188) 

her  to  sign  it.  So  in  the  case  of  a  -voluntary  deed  from  a 
son  to  a  father,  especially  if  the  former  is  in  an  enfeebled 
state  of  health,  the  burden  of  proof  is  cast  on  the  father  to 
show  that  he  has  taken  no  advantage  of  his  influence  or 
knowledge,  and  that  the  arrangement  is  fair  and  equi- 
table.®^ The  same  rule  applies  to  donations  made  by  a 
child  to  a  parent  recently  after  the  child  attains  majority, 
or  while  he  is  under  the  constant  and  immediate  influence 
of  the  parent,  or  while  his  property  is  in  the  possession 
or  under  the  control  of  the  parent.®^  A  presumption  of 
undue  influence  arises  against  a  child  in  cases  of  gifts 
or  conveyances  to  him  from  his  aged  or  infirm  parent, 
and  the  burden  of  proof  is  upon  the  beneficiary  to  show 
the  entire  good  faith  of  the  transaction.®*  From  the  confi- 
dential relations  which  exist  between  husband  and  wife,  a 
presumption  of  undue  influence  arises  in  relation  to  any 
transfer  of  property  between  them,  and  in  order  to  sus- 
tain a  conveyance  or  gift  by  the  wife  to  the  husband,  the 
burden  of  proof  is  upon  him  to  show  that  the  transaction 
was  freely  and  deliberately  made,  and  that  it  was  fair 
and  proper.^®  The  relations  between  brother  and  sister 
may  be  of  such  reciprocal  affection  and  confidence  as  to 
cast  upon  the  one  benefited  the  burden  of  proof  to  show 
the  exact  fairness  of  a  transaction  between  them  by  which 
he  or  she  is  benefited.®^  A  relation  of  trust  and  confi- 
dence exists  between  a  spiritualistic  medium  and  a  believer 
in  his  alleged  powers,  so  peculiar  that  where  an  advantage 
is  gained  through  a  contract  by  the  former  against  the 
latter,  a  presumption  of  undue  influence  arises  against 
the  medium,  which  casts  the  burden  of  proof  upon  him 
to  show  that  the  contract  was  obtained  by  perfectly  fair 

52  Miskey's   Appeal,   107   Pa.   611;       17  N.  W.   743;     Fiteh  v.   Reiser,   79 

Bradshaw  v.  Yates,  67  Mo.  221;  Will-       Iowa,  34,  44  N.  W.  214. 

iams  V.  Williams,  63  Md.  371.  ^^  ^^^^  ^-  ^«  ^^  Montagnie,  75  N. 

T.  498,  29  Am.  Rep.  197;  Farmer  v. 

53  Ashton    V.  Thompson,    32    Minn.       ^^^^^^^  gg  ^_  j   ^^   ^^^ 

25,  18  N.  W.  918.  58  Gillespie  v.  Holland,  40  Ark.  28, 

64  Spargur  v.   Hall,  62  Iowa,  498,     .48  Am.  Rep.  1. 
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means  and  free  from  any  undue  influence  whatever.^^ 
Where  a  person,  living  in  illicit  sexual  relations  with  an- 
other, transfers  to  such  person  valuable  property,  espe- 
cially when  the  donor  in  making  the  gift  excludes  natural 
objects  of  his  bounty,  the  transaction  will  be  viewed  with 
the  utmost  suspicion,  and  the  burden  of  proof  rests  on  the 
donee  to  show  that  the  transaction  was  the  result  of  free 
volition,  and  not  superinduced  by  undue  influence.^*  The 
principles  which  govern  the  dealings  of  one  standing  in  a 
confidential  or  fiduciary  relation  apply  to  persons  who 
clothe  themselves  with  a  character  which  brings  them  with- 
in the  range  of  the  principle."^®  The  rule  is  not  limited 
to  cases  arising  out  of  the  relations  which  have  been 
mentioned  above,  but  applies  in  every  case  where  there  has 
been  a  confidence  reposed  which  invests  the  person  trusted 
with  an  advantage  in  treating  with  the  person  so  confid- 
ing. In  all  such  cases  a  presumption  of  undue  influence 
is  implied,  and  the  burden  of  proof  is  upon  the  person 
taking  securities  or  contracts  inuring  to  his  benefit  to  show 
that  the  transaction  is  just  and  fair.^"  Where  a  young 
man  shortly  after  becoming  of  age  conveyed  his  property 
for  a  grossly  inadequate  sum,  while  so  ill  that  it  was  not 
believed  that  he  could  recover,  to  a  woman  who  had  been 

67  Connor  v.  Stanley,  72  Cal.  556,  1  fully  understood  what  she  was  doing, 

Am.   St.  Rep.   84,  and  note,  14  Pac.  and  that  he  had  not  abused  the  confi- 

306;  Leighton  v.  Orr,  44  Iowa,  679.  dence  thus  reposed  in  him:   Wartem- 

B8  Shipman  v.  Furniss,  69  Ala.  555,  berg  v.  Spiegel,  31  Mich.  400.     And 

44  Am.  Rep.  528 ;  Leighton  v.  Orr,  44  where  an  aged  and  infirm  woman,  a 

Iowa,  679.  few  days  before  her  death,  which  ro- 

59  Reed  V.  Peterson,  91  111.  288.  suited  from  an  accident,  conveyed  the 

60  Fisher  v.  Bishop,  108  N.  Y.  25,  most  of  her  property  to  a  young  man, 
2  Am.  St.  Eep.  357,  15  N.  E.  331.  who  stood  in  the  relation  of  an 
So  one  who  has  obtained  from  a  adopted  son  to  her,  and  in  whom  she 
woman  who  is  old  and  feeble  in  in:  trusted,  thus  disinheriting  her  lecal 
tellect,  and  who  has  put  herself  in  heirs,  with  whom  she  was  friendly 
his  power  in  a  transaction  which  par-  and  who  were  kept  in  ignorance  of  the 
ticularly  concerns  his  interests,  a  transfer,  the  presumption  of  undue 
mortgage  as  security  for  the  debt  of  influence  arises,  and  the  burden  of 
another,  without  the  knowledge  of  her  proof  is  upon  the  grantee  to  rebut  the 
family,  is  compelled  to  show,  in  sup-  presumption:  Davis  v.  Dean  66  Wis. 
port  of  the  mortgage,  that  the  woman  100,  26  N.  W.  737. 
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a  member  of  the  household  since  the  grantor  was  four 
months  old,  who  had  always  been  his  nurse,  instructor, 
and  manager  of  his  property,  and  in  whom  he  confided,  the 
btirden  of  proof  was  upon  the  grantee  to  show  that  the 
transaction  was  fair  and  honest,  and  that  the  deed  was 
not  procured  by  undue  influence.*^  And  generally  when 
contracts  are  executed  by  persons  of  very  weak  minds 
arising  from  age  or  sickness,  intoxication  or  any  other 
cause,  although  not  amounting  to  absolute  disqualification, 
undue  influence  by  the  person  benefited  by  the  transaction 
will  be  readily  inferred;  the  burden  of  showing  that  the 
transaction  is  fair  is  placed  upon  the  one  so  benefited."^ 
So  when  a  note  is  taken  from  an  habitual  drunkard  of 
weak  intellect,  the  burden  of  proof  is  upon  the  person 
taking  it  to  show  a  fair  case,  good  consideration,  and  lack 
of  undue  influence.*^  When  a  person  who  is  imbecile  from 
habitual  intoxication  executes  a  voluntary  and  absolute 
d6ed  of  gift  of  all  his  property  to  his  cousin,  to  the  exclu- 
sion of  his  half-sisters,  a  presumption  of  undue  influence 
arises,  which  must  be  rebutted  by  clear  proof  by  the 
grantee  before  the  deed  will  be  allowed  to  stand.''* 

§  191  (189).    Same — In  respect  to  wills  written  by  or 
for  beneficiary. — It  may  be  laid  down  as  a  general  rule 

«l  Worrall's  Appeal,  110  Pa.  349,  1  void  as  having  been  obtained  through 

Atl.    380,    765.     A   conveyance   by   a  undue  influence. 

nephew,    a    simple,    ignorant,    young  62  Moore    v.   Moore,    56    Cal.    89; 

man,    to    his    uncle,    an    attorney    at  Allore  v.  Jewell,  94  U.  8.  506,  24  L. 

law,  for  an  inadequate  consideration,  Ed.   260;   Fishburne  v.  Ferguson,   84 

is   presumptively   obtained   by   undue  Va.  87,  4  S.  E.  575;  Hale  v.  Brown, 

influence:    Hall    v.  Perkins,  3  Wend.  11  Ala.   87;     Samuel  v.  Marshall,    3 

(N.  Y.)    626.     In  Pressley  v.  Kemp,  Leigh  (Va.),  567;  Harraway  v.  Har- 

16  S.  C.  334,  42  Am.  Eep.  635,  it  was  raway,  136  Ala.  499,  34  South.  836 ; 

held,  however,  that  a  voluntary  eon-  Lewis  v.  McGrath,  191  111.  401,  61  N. 

veyance  by  an  aged,  feeble,  and  un-  E.   135.     For   general   discussion,   see 

married  woman  of  her  property  which  note  to   Eichmond's   Appeal,   21   Am. 

she  had  previously  willed  to  charities,  St.  Eep.  94,  to  which  we  acknowledge 

to    a   young    unmarried   man,    twelve  our  obligation  for  useful  propositions, 

days  before  her  death,  in  whose  family  63  Hale  v.  Brown,  11  Ala.  87. 

she  was  living  and  to  whom  she  was  64  Samuel    v.    Marshall,     3     Leigh 

strongly  attached,  and  who  had  acted  (Va.),  567. 
as  her  agent,  is    not    piesumptiveljr 
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that  the  existence  of  a  confidential  relation  between  the 
testator  and  a  legatee,  such  as  guardian  and  ward,  attor- 
ney and  client,  physician  and  patient,  or  religious  adviser 
and  lajonan,  gives  peculiar  opportunities  outside  of  the 
family  relation  for  unduly  influencing  the  mind  of  a  tes- 
tator, and  creates  a  grave  suspicion  that  such  influence 
was  exercised;  so  that  whenever  it  appears  that  the  will 
was  executed  through  the  intervention  of  one  occupying 
such  favored  relation  to  his  especial  advantage,  the  pre- 
sumption of  undue  influence  arises,  and  the  suspicion  must 
be  put  to  rest  by  evidence  adduced  to  sustain  the  validity 
of  the  will  by  showing  it  to  be  the  free  and  voluntary  act 
of  the  testator.®®  Undue  influence  will  not  be  presumed, 
but  the  party  asserting  it  assumes  the  burden  of  proving 
its  existence.^®  If  there  are  testamentary  capacity  and 
knowledge  on  the  part  of  the  testator  of  the  contents  of 
the  will,  and  the  testamentary  requirements  of  the  statute 
are  complied  with  in  its  execution,  it  can  be  avoided  only 
by  proof  of  influence  amounting  to  force  or  coercion; 
and  the  burden  is  upon  the  party  making  the  allegation  of 
showing  that  the  testator  was  imposed  upon  or  overcome 
by  the  act  or  practices  of  the  beneficiary.*''  In  the  case 
of  absence  of  direct  proof,  the  charge  of  undue  influence 
must  be  established  by  such  an  array  of  circumstances  as 
to  make  the  inference  of  its  exercise  irresistible.  The  con- 
es In  the  valuable  note  to  Rich-  was  fairly  conducted  as  between 
mend's  Appeal,  21  Am.  St.  Kep.  94,  strangers:  Pironi  v.  Corrigan,  47  N. 
referred  to,  will  be  found  much  use-  J.  Eq.  135,  20  Atl.  218. 
ful     information      on     this     subject.  66  Dobie  v.  Armstrong,  160  N.  Y. 

When  confidential  relations  exist  be-       584,   55   N.   E.   302;    Matter  of  Nel- 
tween   two   persons,   resulting  in   one       son's  Will,  97  App.  Div.  212,  89  N. 
having  an  influence  over  the  other,  and       Y.    Supp.    865;    Matter   of   Mondorf, 
a    business    transaction    takes    place       110  N.  Y.  450,  18  N.  B.  256. 
between   them   resulting   in   a   benefit  67  Matter  of  Martin,  98  N.  Y.  193  ■ 

to  the  person  holding  the  influential  Matter  of  Mabie,  5  Misc.  Eep.  179 
position,  the  law  presumes  everything  183,  24  N.  Y.  Supp.  855;  Loder  v. 
against  the  transaction,  and  casts  the  Whelpley,  111  N.  Y.  239,  18  N.  E. 
burden  of  proof  upon  the  person  bene-  874;  Matter  of  Williams  (Carpenter 
fited,  to  show  that  the  confidential  v.  Hall),  64  Hun,  636,  19  N.  Y. 
relation  has  been,  as  to  that  transac-  Supp.  778. 
tiou  at  least,  suspended,  and  that  it 
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testant  must  show  facts  utterly  inconsistent  witli  the  hy- 
pothesis of  the  execution  of  the  will  by  any  other  means 
than  undue  influence."®  The  existence  of  confidential  rela- 
tions between  the  testator  and  legatee  or  devisee  excites 
the  suspicion  and  jealousy  of  the  court,  and  casts  upon  the 
proponent  of  the  will  the  duty  of  showing  by  affirmative 
evidence  the  testator 's  capacity,  volition,  and  free  agency."" 
The  subject  divides  itself  into  the  two  classes  suggested  by 
the  headline  to  this  section — those  in  which  the  will  is  writ- 
ten by  or  at  the  direction  of  the  beneficiary  and  those  in 
which  that  fact  is  not  an  element  in  the  alleged  undue 
influence.  On  an  analogous  principle  to  that  discussed 
in  the  last  section  it  has  been  held  that,  when  the  drafts- 
man of  a  will  is  a  stranger  to  the  blood  of  the  testator 
and  there  is  a  provision  in  the  wiU  giving  him  a  consid- 
erable legacy,  there  is  a  presumption  that  the  testator 
does  not  know  the  contents  of  the  will,  and  that  the  bur- 
den is  upon  the  proponent  to  rebut  this  presumption.'^*' 
But  the  mere  fact  that  the  writer  of  a  will  is  a  beneficiary 
under  it  does  not  defeat  the  will;  and  it  may  be  laid  down 
that  such  fact  only  changes  the  burden  of  proof  according 

68  Mallow    V.    Walker,    115    Iowa,  5  N.  Y.  Supp.  639;  Salter  v.  Ely,  56 

238,     91     Am.     St.     Kep.     158,     88  N.  J.  Eq.  357,  39  Atl.  365;  Salinas  v. 

N.  W,   452;,  Webber  v.   Sullivan,   58  Garcia    (Tex.  Civ.  App.)„  135   S.  W'. 

Iowa,   260,,  12   N.   W.   319;   King  v.  '  588;   MeMechen  v.  McMecheii-,  17  W. 

King   (Ky.),  42   S.  W.   347;   Appeal  Va.    683,     41    Am.    Rep.     682.     But 

of  O'Brien,  100  Me.  156,  60  Atl.  880;  in  Michigan , it  is  held  that  where  will 

Gibony  v.   Foster,   230  Mjo,.  106,  130  is  drawn  by  legatee,  the  burden  rests 

S.  W.  314;  Lindsey  v.  Stephens,  229  on  proponents:    Bush  v.   Delano,   113 

Mo.   600,    129    S.  W.   641;''Sehr    v.  Mich.  321,  71  N.  W.  628.                 ,.,■ 

Lindemann,   153   Mo.   276,   54  S.  W.  69  Daniel    v.    Hill,    52    Ala.  ,430; 

537;  .Seebroek    v.    Pedawa,    30   Neb.  Moore  v.  Spier,  80  Ala..  129;  Jones  v. 

424,  46, N.  W.  6,50;   In  re  Hall's  Es-  Boberts,   37   Mo.   App.    163;    Herster 

tate,   68   Misc.   Eep.   581,   125   N.   Y.  v.  Herster,  116  Pa.  612,  11  Atl. '410; 

Supp.  253;   Gardiner  v.  Gardiner,  34  Gay  v.  Gillilan,  92  Mo.  250,  1  Am.  St. 

N.  Y.  155;  Loder  v.  Whelpley,  supra;  Eep.  712,  5  S.  W.  7. 

Marx  V.   McGlynn,     88    N.    Y.   357;  to  Hughes  v.  Meredith,- 24  Ga.  325, 

Matter  of  Murphy,  41  App.  Div.  153,  71  Am.  Dec.  127;  Tompkins  t.  Tomp- 

58  N.  Y.  Supp.  450 ;  Matter  of  Snell-  kins,  1  Bail.  (S.  C.)  92,  19  Am.  Dec. 

ing,  136  N.  Y.  515,  32  N.  E.  1006 ;  656.     As    to  ■  burden   of   proof   as   to 

Matter  of  Lyddy's  Will,  53  Hun,  629,  testamentary  capacity,  see  §  189,  ante. 
Evidence  II — 8 
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to  circumstances.  The  burden  of  proving  capacity,  as 
sliown  in  previous  sections  hereof,  and  the  fact  of  execu- 
tion are  upon  the  proponent;  and  from  these  facts  the 
knowledge  and  assent  of  the  testator  are  generally  im- 
plied. We  cannot  persuade  ourselves  that  the  weight  of 
authority  shows  that  there  is  no  presumption  of  fraud  or 
undue  influence  from  the  mere  fact  that  the  will  contains 
provisions  beneficial  to  the  scrivener,  although  he  is  the 
attorney  of  the  testator.  There  is  undoubtedly  a  conflict 
on  the  point,  due  mainly  to  the  New  York  decisions  which 
rest  themselves  on  the  proposition  that  the  rule  which 
prevails  as  to  transactions  inter  vivos  between  client  and 
attorney  does  not  apply  to  a  will  made  by  the  client  in 
favor  of  his  attorney.''^  Not  only  do  these  cases  conflict 
with  the  older  New  York  cases,  but  they  establish  this  fal- 
lacious proposition,  that  in  a  dea;ling  between  attorney 
and  client  in  the  lifetime  of  the  latter,  the  transaction  being 
questioned,  the  attorney  must  show  uberrima  fides,  the 
client  being  competent  to  challenge  it;  but  when  the  client 
is  dead,  the  transaction  in  the  nature  of  a  will,  kept  ordi- 
narily secret  till  the  death  of  the  only  other  one  who  could 
speak  definitely  of  its  terms  is  lifted  beyond  the  pale  of 
attack  and  the  attorney  surrounded  with  "a  divinity  that 
doth  hedge  a  king"!  Let  us  now  see  what  other  courts 
have  said.  In-  Pennsylvania  it  has  been  held  that  where 
the  testator  was  an  aged  man,  and  it  appeared  that  Ms 
mind,  originally  strong,  was  impaired,  and  that  the  will 
was  prepared  by  his  confidential  adviser,  who  was  made 
a  devisee,  to  the  deprivation  of  legatees  named  in  a  former 
will,  the  burden  of  proof  was  on  such  confidential  adviser 
and  beneficiary  to  show  affirmatively  that,  at  the  time  of 
the  execution  of  the  last  will,  the  testator  was  informed 

n  In  re  Smith,  95  N.  Y.  516;  In  re  N.  Y.  Supp.  33.  In  the  last-named 
Suydam's  Will,  84  Hun,  514,  32  N.  Y.  case  the  court  says  the  fact  that  the 
Supp.  449;  Haughian  v.  Conlan,  86  principal  beneficiary  was  the  testator's 
App.  Div.  290,  83  N.  Y.  Supp.  830;  attorney  and  prepared  the  will  and 
In  re  Weed's  Will,  143  App., Div.  822,  superintended  its  execution,  standing 
127  N.  Y.  Supp.  966;  In  re  Kind-  alone,  would  not  be  sufficient  to  war- 
berg's  Will,  141  App.  Div.   188,  126  rant  an  inference  of  undue  influence. 
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and  had  knowledge  of  the  approximate  amount  of  his  es- 
tate, and  the  proportionate  amount  thereof  which  would 
pass  to  such  devisee  thereby,  and  that  the  testator's  mind 
was  free  from  undue  influence  exercised  by  such  adviser.'^^ 
Where  the  testator  is  aged,  the  fact  that  a  person  whose 
advice  has  been  sought  and  taken  by  the  testator  receives 
a  large  benefit  imder  the  will  raises  a  presumption  of  un- 
due influence,  and  the  burden  rests  on  the  beneficiary  to 
rebut  the  presumption  affirmatively,  and  show  mental  ca- 
pacity and  the  absence  of  undue  influence.''^  In  Virginia, 
it  is  determined  that  where  an  attorney  writes  a  will  un- 
der which  he  takes  a  benefit,  it  is  a  circumstance  to  excite 
the  suspicion  of  the  court,  and  to  call  upon  it  to  be  vigi- 
lant and  jealous  in  examining  the  evidence  in  support  of 
the  will,  which  ought  not  to  be  pronounced  valid  until  the 
suspicion  is  removed,  and  it  is  satisfactorily  established 
to  be  the  free  and  voluntary  act  of  the  testator.''*  We  feel 
that  one  in  such  close  confidential  relation  with  testator  as 
his  attorney  is  called  upon,  where  he  is  a  beneficiary  under 
a  will  written  by  himself,  to  negative  the  suspicion  of 
undue  influence  which  the  very  existence  of  the  will  un- 
doubtedly suggests.  The  mere  fact  that  the  person  writ- 
ing the  will  is  made  a  legatee  under  it,  while  it  is  a  sus- 
picious circumstance,  does  not,  it  seems,  alone  raise  any 
legal  presumption  of  undue  influence.  Thu^  the  fact  that 
a  will  was  drawn  by  a  favored  legatee  does  riot,  of  itself, 
invalidate  iV^  Nor  will  the  fact  that  the  draftsman 
of  the  will  was  made  the  executor,  and  that  his  relatives 
received  a  large  part  of  the  property  devised,  raise  any 
presumption  of  undue  influence  over  the  testator.''®  And 
so  where  an  attorney  and  confidential  friend  was  appointed 
executor  but  was  not  named  as  legatee.'^     In  other  cases 

T2  Yardley  v.  Cuthbertson,  108  Pa.  T6  Carter    T.     Dixon,    69    Ga.    82; 

395,  56  Am.  Eep.  218,  1  Atl.  765.  Waddington  v.  Buzby,  45  N.  J.  Eq. 

73  Wilson  T.  Mitchell,  101  Pa.  495.  173,  14  Am.  St.  Rep.  706,  16  Atl.  690. 

T4  EiddeU    v.    Johnson,    26    Gratt.  T7  Appeal  of  Livingston,  63  Conn. 

(Va.)   152.  68,  26  Atl.  470. 

75  Eusliug  V.  Eusling,  36  N.  J.  Eq. 
603. 
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the  weight  of  authority  is  that  there  is  no  presumption 
of  undue  influence  from  the  mere  fact  of  the  will  contain- 
ing provisions  beneficial  to  the  writer  of  it,  although  he 
happens  to  hold  some  confidential  or  fiduciary  relation 
with  the  testator;  and  in  such  cases  it  is  incumbent  upon 
the  person  attacking  the  will  to  give  some  evidence  tend- 
ing to  show  fraud  or  undue  influence.''^  These  decisions 
strengthen  the  views  we  expressed.  Expressio  unius,  ex- 
clusio  alterius,  and  the  presumption  in  the  case  of  a  non- 
professiorial  man  of  no  influence,  so  described  in  the  vari- 
ous opinions,  strengthens,  however  indirectly,  the  necessity 
for  greater  guard  in  the  case  of  the  professional  adviser. 
For  even  though  the  fact  is  that  the  writer  of  the  will  is 
nonprofessional  and  that  tmdue  influence  may  not  be  predi- 
cated on  that  alone,  yet  when  the  draftsman  ^  of  a  ivill 
provides  for  a  legacy  for  himself,  it  is  a  suspicious  circum- 
stance of  more  or  less  weight  according  to  the  degree  of 
relationship,  the  amount  of  the  legacy  and  all  the  other 
circumstances  of  the  case.'^^,  It  is  a  circumstance  which 
calls  for  the  scrutiny  o^  the  court  and  which  may  have 
great  weight  on  the  question  of  undue  influence,  or  in  lead- 
ing to  the  conclusion  that  the  testator  did  not  know  the 
real  nature  of  the  instrument.^"  The  same  rule  obtains 
although  the  will  is  not  written  by  the  beneficiary,  if  he 
procures  it  to  be  drawn  and  dictates  its  contents.  Qui 
facit  per  alium,  facit  per  se.^^  Although  in  the  class  of 
cases  under  consideration  stronger  proof  of  the  knowledge 
of  the  contents  of  a  will  on  the  part  of  the  testator  may 
be  required,  such  evidence  may  be  circumstantial  in  its 
nature.  ^2     The  fact  of  a  trifling  legacy  to  the  attorney  who 

78  Montague  v.  Allen,  78  Va.  592,       603;  In  re  Barney's  Will,  70  Vt.  352, 
49  Am.  Eep.  384;  Carter  v.  Dixon,  69       40  Atl.  1027. 

Ga.  82 ;  Eusling  v.  Eusling,  36  N.  J.  80  See  cases  last  cited  and  also  cases 

Eq.   603;    Horah  v.   Knox,   87   N.   C.  cited  in  note  to  Hughes  v.  Meredith,  71 

483;  Critz  v.  Pierce,  106  111.  167.  Am.  Dec.  129-134,  and  note  to  Snod- 

79  Beall  V.  Mann,  5  Ga.  456;  Gar-  grass  v.  Smith,  15  Ann.  Cas.  551. 
rett  T.  Heflin,  98  Ala.  615,  39  Am.  St.  81  Delafield  v.  Parish,  25  N.  Y.  9. 
Rep.  89,    13    South.   326;    Hughes   v.  82  Raworth  v.  Marriott,  1  Mylne  & 
Meredith,   24   Ga.   325,   71   Am.  Dec.  K.  643,  39  Eng.  Reprint,  824;  Nexsen 
127  J  Eusling  v.  Kusling,  36  N.  J.  Eq.  v.  Nexsen,  3  Abb.  Dee.  (N.  Y.)  360. 
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drew  the  will  should  neither,  on  the  principle  of  de  mini- 
mis, affect  the  document  or  the  gift,  or  interfere  with  the 
well-considered  principles  which  otherwise  regulate  deal- 
ings between  professional  men  in  confidential  situations 
and  those  with  whom  the  dealings  are  conducted.  Where 
the  testator  has  excluded  the  natural  objects  of  his  bounty, 
the  circumstances  develop  a  source  of  inquiry."^ 

§  191a  (189).  Same— Wills  not  written  by  beneficiary — 
Exclusion  of  natural  objects  of  bounty. — The  courts  have 
presumed  that  undue  influence  had  been  used  and  have 
thrown  upon  the  le'gatees  or  devisees  the  burden  of  rebut- 
ting by  satisfactory  evidence 'the  presumption  in  numer- 
ous cases  where  the  beneficiaries  were  in  a  situation  to 
take  advantage  of  a  confidential  relation  sustained  toward 
the  testator,  as  where  the  testator  excluded  the  natural 
Objects  of  his  bounty  and  then  made  bequests  to  his  at- 
torney,** or  to  other  persons  in  such  confidential  rela- 
tions.*^    Thus  where  the  relation  of  guardian  and    ward 

83  See  next  section.  1017,  128  N.  W.  1092;  MeConneU  v. 

84  Post  V.  Mason,  91  N.  Y.  539,  43  Woodworth  (Woodworth's  Estate), 
Am.  Rep.  689;  Yardley  v.  Cutbbert-  162  Mieh.  683,  17  Det.  Leg.  N.  645, 
son,  108  Pa.  395,  56  Am.  Eep.  218,  1  127  N.  W.  808;  Kletsohka  v.  Klet- 
Atl.  765;  Eichmond's  AppEal.  59  sehka,  113  Minn.  228,  129  N.  W.  372; 
Conn.  226,  21  Am.  St.  Eep.  85,  and  (Jibony  v.  Foster,  230  Mo.  106,  130  S. 
note,'22  Atl.  82.  See,  also,  Eiddell  v.  W.  314;  Gay  v.  Gillilan,  92  Mo.  250, 
Johnson's  Ex.,  26  Gratt.  (Va.)  152.  l    Am.    St.    Eep.    712,    5    S.    W.    7; 

85  In  re  Daly's  Estate,  15  Gal.  App.  Aumack  v.  Jackson,  78  N.  J.  Eq.  189, 
329,  114  Pae.  787;  In  re,  Weber's  78  Atl.  749;  Byard  v.  Conover,  39 
Estate,  15  Cal.  App.  224,  114  Pac.  N.  J.  Eq.  244,  where  the  bequest  was 
597;  In  re  Riordan's  Estate,  13  Cal.  to  a  housekeeper;  In  re  Hock's  Will, 
App.  313,  109  Pac.  629;  Lehman  v:  74  Misc.  Eep.  15,  129' N.  Y.  Supp. 
Lindenmeyer,  48  Colo.  305,  109  Pac.  196;  Seaman  v.  McLaury,  142  App. 
956;  Hutchinson  v.  Hutchinson,  250  Div.  547,  127  N.  Y.  Supp.  1;  In  re 
111.  170,  95  N.  E.  143 ;  Huffman  v.  Crumb's  Estate,  127  N.  Y.  Supp.  269 ; 
Graves,  245  111.  440,  92  N.  E.  289;  In  re  Kindberg's  WiU,  141  App.  Div. 
Braokey  v.  Brackey,  151  Iowa,  99,  188,  126  N.  Y.  Supp.  33 ;  In  re  Frank's 
130  N.  W.  370;  Barber's  Exr.  v.  Will,  124  N.  Y.  Supp.  171;  Auld  t. 
Baldwin,  138  Ky.  710,  128  S.  W.  Cathro,  20  N.  D.  461,  Ann.  Cas. 
1092 ;  Gillispie's  Exr.  v.  Gillispie  1913A,  90,  32  L.  E.  A.,  N.  S.,  71,  128 
(Ky.),  128  S.  W.  1P78;  In  re  Du  N.  W.  1025;  Greenwood  v.  Cline,  7 
Bois,   164  Mich.   8,  17  Det.  Leg.  N.  Or.  17,  where,  under  peculiar  circum- 
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existed  at  the  time  of  the  execution  of  a  gift  or  devise 
from  one  to  the  other,  and  the  parties  were  so  situated  with 
reference  to  each  other  that  undue  influence  could  have 
been  used,  the  law  presumes  that  it  was  used,  and  the  one 
seeking  to  derive  advantage  from  the  gift  or  devise  must 
rebut  the  presumption  by  competent  and  convincing 
proof.*®  Where  a  bequest  to  the  wife  of  the  guardian  by 
the  ward  was  made,  it  was,  in  the  case  last  cited,  held  to 
be  within  the  operation  of  this  rule.  Again,  where  a  per- 
son makes  a  will  in  favor  of  his  priest,  or  spiritual  or  re- 
ligious adviser,  to  the  exclusion  of  the  heirs  and  natural 
objects  of  the  testator's  bounty,  the  law  presumes  undue 
influence  and  some  proof  besides  the  making  of  the  will  is 
required,  in  order  to  sustain  it.*^  So  where  a  convert  to 
spirittialism,  whose  life  was  dominated  thereby,  and  who 
was  influenced  by  the  person  through  whom  he  had  em- 
braced that  belief  to  become  alienated  from  his  wife  and 
child,  made  a  will  in  favor  of  his  adviser,  these  facts  are 
sufficient  to  raise  the  presumption  of  undue  influence.** 
But  where  a  testatrix,  by  will  executed  five  days  before 
her  death,  gave  the  bulk  of  her  estate  to  her  spiritual  ad- 
viser, to  the  exclusion  of  her  sisters,  but  there  was  no  di- 
rect evidence  of  undue  influence,  and  the  testatrix  had  for- 
merly expressed  an  intention  to  omit  her  sisters  from  her 
will,  it  was  decided  that  the  presumption  of  undue  influ- 
ence did  not  arise.*®  The  necessity  of  the  beneficiary  bear- 
ing the  burden  of  proof  is  increased  if  in  addition  there 
exists  the  infancy  of  the  testator.  During  that  period  be- 
quests by  will,  gifts,  grants,  or  donations  obtained  from 
the  ward  by  the  guardian,  from  cestui  que  trust  by  trus- 

stances,    children   received   the    whole       Am.  Dec.  314,  and  note;  Bridwell  \. 
inheritance      to      the      exclusion      of       Swaiik,  84  Mo.  455. 
others ;    Snyder    v.    Erwin,    229    Pa.  *'  Marx  v.  McGIynn,  88  N.  Y.  357 ; 

644,  140  Am.  St.  Rep.  737,   79  Atl.       Schofield  v.  Walker,  58  Mich.  96,  24 

N.  W.  624. 

8S  Thompson     v.     Hawks,    14    Fed. 
902,  11  Biss.  440. 

86  Meek    V.    Perry,    36    Miss.    190;  sB  Figneira  r.  Taafe,  6  Dem.   (N. 

Garvin  v.  Williams,  44  Mo.  465,  100       Y.)  166. 


124;    Breining  v.  Born,   230   Pa.   24, 
79  Atl.  167. 
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tee,  from  cMld  by  parent,  or  from  client  by  attorney,  are 
watched  with  great  and  jealous  scrutiny,  and  generally 
held  to  be  presumptively  void  and  obtained  through  undue 
influence.  A  bequest  by  will  from  ward  to  guardian  is 
presumed  void,  and  will  not  be  allowed  to  stand  if  the 
period  between  the  making  of  the  will  and  the  coming  of 
age  of  the  ward  is  short,  unless  it  is  shown  most  satis- 
factorily, and  beyond  a  reasonable  doubt,  that  there  exists 
the  utmost  good  faith  on  the  part  of  the  guardian.  Where 
it  appeared  that  the  devisee  had  been  ajjpointed  the  guard- 
ian of  the  testator  when  the  latter  was  a  child;  and  from 
the  time  of  such  appointment  until  his  death  he  resided 
in  the  family  of  the  guardian ;  that  the  latter  had  exclusive 
control  and  management  of  his  estate,  and  his  entire  con- 
fidence; that  just  prior  to  arriving  at  age,  a  settlement  was 
had  between  them,  and  on  the  next  day  the  ward  made  his 
will  in  favor  of  the  guardian  and  his  family,  almost  to- 
tally disinheriting  his  relatives;  that  at  the  time  he  was 
too  ill  to  attend  to  business,  and  showed  no  interest  in 
what  was  going  on,  and  about  a  month  afterward  died, 
it  was  held  that  the  will  was  presumptively  void  and  the 
burden  of  proving  its  validity  was  upon  the  beneficiaries 
under  it.*"     If  a  testator  is  under  guardianship  as  a  non 

90  Grarvin  v.  Williams,  44  Mo.  465,  one  bestowing  the  confidence  that  is 

100    Am.   Dec.   314,   to   which   is   ap-  presumed,  and  it  is  only  necessary  to 

pended    the    following    reference    to  show  that  during  the  pendency  of  the 

other    Missouri    decisions:     The    law  intimate     relations     the     conveyance 

looks  with  distrust  and  suspicion  upon  was   made;    the   burden    of   proof   is 

all  transactions  where  persons  occupy-  then  on  the   beneficiary  to  show   the 

ing  special    or    confidential    relations  honesty  and  utmost  good  faith  ,iu  the 

seek  to    obtain   an   advantage    inoon-  transaction:    Street   v.    Goss,   62    Mo. 

sistent  with  their  position:  Harvey  v.  226;  Garvin  v.  Williams,  50  Mo.  206; 

Sullens,  46  Mo.  147,  2  Am.  Eep.  491.  Eanken  v.  Patton,   65  Mb.  378;   Me- 

The  doctrine    of    undue    influence  is  Kinney  v.  Hensley,  74  Mo.  326;  Cas- 

chiefly  invoked  betweeu  guardian  and  pari  v.  First  German  Church,  82  Mo. 

ward,  parent  and  child,  principal  and  649,  652,  12  Mo.  App.  293 ;  Bridwell 

agent,'  aiid   patient   and   medical   ad-'  v.   Swank,     84     Mo.    455;     Miller   v. 

viser,    though    it   is    not    confined    to  Simonds,   5   Mo.   App.   33;    Miller   v. 

these  narrow  limits.     In  all  such  cases  LuUman,   11   Mo.    App.   419,   all   cit- 

there    exists     no     necessity    to     show  ing  Garvin  v.  Williams,  supra, 
fraud  or  imposition  practiced  on  the 
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compos  mentis,  he  is  prima  facie  incapable  of  making  a 
will,  and  a  presumption  of  undue  influence  arises  against 
bis  guardian,  who  is  also  made  a  legatee  and  executor 
ander  such  will,  and  it  is  incumbent  on  the  latter  to  show 
affirmatively,  beyond  a  reasonable  doubt,  that  the  testa- 
tor had  both  mental  capacity  and  freedom  of  will  and 
action,  such  as  are  requisite  to  render  a  will  legally  valid.®^ 
Accordingly,  where  a  testator  seventy  years  of  age  and  an 
habitual  drunkard  for  fifty  years,  several  years  prior  to 
his  death  had  inherited  some  money,  at  which  time  a 
guardian  of  his  person  and  property  was  appointed,  sub- 
sequently went  to  live  with  his  brother,  who  offered  him  a 
home  so  long  as  he  should  live,  with  full  opportunity  to  drink 
when  and  what  he  pleased,  and  who  resisted  the  efforts  of  his 
guardian  to  remove  him,  and  he,  the  testator,  had  been  drink- 
ing on  the  day  that  he  executed  his  will  making  his  brother 
sole  legatee,  these  facts  are  sufficient  to  raise  a  presump- 
tion of  undue  influence,  and  to  justify  the  jury  in  finding 
that  it  was  exercised.^^  Where  a  wiU  is  unnatural  in  its 
provisions,  and  inconsistent  with  the  duties  and  obligations 
of  the  testator  to  the  members  of  his  family,  the  presump- 
tion of  undue  influence  is  raised,  and  the  burden  of  proof 
is  thrown  on  the  proponents  of  the  will  to  give  at  least 
some  reasonable  explanation  of  its  unnatural  character, 
and  to  show  that  it  was  not  the  result  of  mental  defect  or 
perversion.®^  Where  a  testator,  without  apparent  cause, 
virtually  disinherits  four  out  of  six  children,  or  their  de- 
scendants, giving  to  two  sons  substantially  all  his  property, 
such  gross  inequality  in  the  disposition  of  his  estate  places 
on  the  proponents  of  the  will  the  burden  of  proof  to  show 
its  validity  and  freedom  from  their  undue  influence.®*  And 
again,  where  the  estate  was  bestowed  upon  one  daughter, 
to  the  exclusion  of  other  children  having  equal  claim  upon 
the  testator,  the  favored  child  being  alone  present  at  the 

81  Breed  v.  Pratt,  18  Pick.  (Mass.)  93  In  re  Budlong,    18    Civ.    Proc. 

115.  Rep.  18,  7  N.  Y.  Supp.  289. 

92  Will  of  Slinger,  72  Wis.  22,  37  .  94  Gay   v.   Gillilan,   92   Mo.   250,  1 

N.  W.  236.  Am.  St.  Eep.  712,  5  S.  W.  7. 
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time  of  the  execution  of  the  will,  and  the  transaction  kept 
secret  from  the  other  children,  while  the  testator  became 
imbued  with  a  groundless  suspicion  and  aversion  of  a  son 
with  whom  such  testator  had  formerly  lived,  while  it  also 
appeared  that  the  testator,  during  his  last  sickness,  made 
large  donations  to  the  legatee  named  in  the  will,  and  one 
day  before  his  death  canceled  a  mortgage  held  against  such 
legatee,  all  of  which  was  kept  secret  from  the  other  chil-, 
dren,  these  facts  were  sufficient  to  raise  a  presumption  of 
undue  influence.''^  If  a  will  was  copied  from  a  writing 
made  by  one  who,  by  its  terms,  was  to  receive  a  large  part 
of  the  testator's  estate,  to  the  exclusion  of  his  heirs,  and 
the  testator  was  aged,  infirm,  and  unable  to  read,  the  pre- 
sumptioij  of  undue  influence  arises,  and  proof  alone  of  the 
formal  execution  of  the  will  does  not  entitle  it  to  probate. 
The  beneficiary  must  also  show  that  the  testator  correctly 
understood  the  contents  of  the  paper  signed  by  him.*"*  But, 
as  a  rule,  the  burden  of  proof  is  not  changed  by  the  fact  that 
there  are  inequalities  or  injustice  in  respect  to  some  of  the 
testator 's  children.  Inequality,  or  even  injustice, ,  toward 
some  of  the  testator's  children,  in  the  amounts  given  them 
by  the  will,  does  not  raise  the  presumption  of  undue  in- 
fluence. It  is  not  raised  by  proof  of  interest  and  oppor- 
tunity alone  ;®'^  nor  does  such  presumption  arise  from  the 

95  Greenwood  v.>  Cline,  7  Or.  17.  to   execute  his   ■will,   and  it  was  'ao- 

96  Kelly  V.  Settegast,  68  Tex.  13,  cordingly  refused  probate.  Where  a 
2  S.  W.  870.  In  Byard  v,  Conover,  testato.r,  aftef  making  his  will,  be- 
39  N.  J.  Eq.  244,  where  a  single  man  came  an  inmate  of  the  house  of  his 
seventy-two  years  of  age,  while  dy-  brother  in  law,  and  being  feeble  and 
ing,  signed  a  will  giving  his  prop-  decrepit,  was  detained  there  against 
erty  to  his  housekeeper,  who  had  lived  his  will,  plied  with  false  statements 
with  him  for  years,  and  who  had  pre-  and  induced  to  alter  it  in  favor  of 
pared  the  paper  four  years  previously,  other  persons,  the  presumption  of 
and  had  repeatedly  requested  him  to  undue  influence  is  raised,  and  the 
sign  it,  and  none  of  the  testator's  burden  of  proof  is  on  those  claiming 
brothers  or  sisters  were  present,  or  under  the  will  to  show  that  it  was 
informed  thereof,  although  one  the  free  act  of  the  testator:  Swenar- 
brother  lived  in  an  adjoining  house,  ton  v.  Hancock,  22  Hun  (N.  Y.),  38. 
it  was  decided  that  these  facts  raised  97  Turnure  v.  Turnure,  35  N.  J.  Eq. 
a    presumption    of    undue     influence  437. 

and  want  of  capacity  in  the  testator 
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fact  that  tlie  testator  was  on  Ms  death-bed,  surrounded 
by  certain  of  his  children,  who  were  benefited  by  his  will, 
while  another  child,  who  was  the  contestant,  was  absent.®^ 
The  facts  that  the  testatrix  was  eighty-one  years  of  age  at 
the  time  of  the  execution  of  the  will,  and  that  she  thereby 
gave  to  her  daughter,  with  whom  she  and  her  husband  had 
lived  for  more  than  twenty  years,  a  larger  share  of  her 
estate  than  she  gave  to  her  other  daughters,  although  such 
legatee  and  her  husband  had  received  compensation  for 
taking  care  of  the  testatrix's  husband,  who  died  before 
her,  is  not  sufficient  to  raise  the  presumption  of  undue  in- 
fluence by  such  daughter  over  the  testatrix.®^  So  where  a 
mother  gave  nearly  all  of  her  property  to  one  of  two  sons, 
by  will,  at  a  time  when  she  had  resentment  against  the 
other  son,  because  of  a  business  transaction  between  them, 
and  the  son  receiving  the  bulk  of  her  estate  was  her  busi- 
ness adviser  and  amanuensis,  and  gave  instructions  for 
the  drawing  of  the  will,  and  aided  her  in  obtaining  it  from 
the  attorney  who  drew  it,  it  was  decided  that  in  the  ab- 
sence of  proof  of  threats,  restraint,  or  coercion  of  any 
kind,  or  of  importunity  or  persuasion,  inducing  her  to  make 
the  will,  the  presumption  of  undue  influence  was  not 
raised.!""  But  the  terms  "unequal"  and  "unnatural" 
must  not  be  cohfused.  An  unequal  disposition  of  property 
per  se  raises  no  presumption  of  undue  influence,  nor  of 
testamentary  incapacity,  nor  is  it  of  itself  unnatural;  but 
the  unequal  treatment  of  those  who  ostensibly  have  equal 
claims  upon  the  testator's  bounty,  or  the  preference  of  one 
to  the  exclusion  of  another,  may  under  the  circumstances 
of  a  particular  case,  be  deemed  unnatural.  In  such  a 
case,  an  unnatural  disposition  is  a  fact  to  be  ascertained 
and  considered  by  the  jury  upon  either  of  the  issues 
stated.!     There  is  no  legal  presumption  against  the  valid- 

98  Bimdy    v.     McKnight,    48    iTid.  90  Kise  v.  Heath,  33  N.  J.  Eq.  239. 

502.     See  note  on  "Unnatural  or  Un-  lOO  Dal©  v.  Dale,  36  N.  J.  Eq.  269. 

reasonable  Character  of  Will  as  Evi-  i  Councill  v.  Mayhew,  172  Ala.  295, 

dence  of  Undue  Influence,"  to  Meier  55    South.    314,    and     cases     therein 

V.  Buchter,  7  Ann.  Cas.  894.  cited. 
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ity  of  any  provision,  which  a  husband  may  make  in  his 
wife's  favor,  for  she  may  justly  influence  the  making  of 
her  husband's  will  for  her  own  benefit  or  that  of  others, 
so  long  as  she  does  not  act  fraudulently,  or  extort  benefits 
from  her  husband  when  he  is  not  in  a  condition  to  exercise 
his  faculties  as  a  free  agent.^  Accordingly,  the  circum- 
stance that  the  testator's  wife  urged  upon  hird  the  pro- 
priety of  leaving  his  property  to  her  does  not  constitute 
undue  influence,  to  vitiate  the-will.^  And  the  mere  fact 
that  the  will  of  the  husband  is  changed  to  gratify  the 
wishes  of  the  wife  does  not  raise  the  presumption  of  un- 
due influence  on  her  part.*  When  a  husband  had  made 
two  wills,  dividing  his  property  between  his  wife  and  his 
sister,  and  a  few  days  subsequent  to  the  making  of  the 
second  will,  and  after  several  diays  of  his  last  illness  he  made 
another  will,  revoking  the  former  ones,  without  apparent 
reason,  and  leaving  all  his  property  to  his  wife,  this,  in  the 
absence  of  any  other  evidence  of  undue  influence,  will  not 
raise  the  presumption  of  such  influence  so  as  to  require 
the  submission  of  that  question  to  the  jury.^  Where  the 
husband  asked  an  attorney  to  come  to  his  dwelling,  as  his 
wife  wanted  him  to  draw  her  will,  and  the  attorney  wrote 
a  will  in  accordance,  with  statements  made  by  the  husband 
as  to  what  his  wife  wished,  and  subsequently  took  it  to 
the  wife,  who  was  ill,  and  reading  it  to  her,  asked  her  if 

2  Latham  v.  Udell,  38  Mich.  238.         even  to  the  exclusion  of  the  residue 

3  Hughes  T.  Murtha,  32  N.  J.  Eq.       of  his  family.     Nor  would  it  be  safe 
288.  to  set  aside  a  will  on  the  ground  of 

*  Rankin  t.  Rankin,  61  Mo.  295.  influence,  importunity,   or  undue   ad- 

B  Will     of     Nelson     (Stockton     t.  vantage  taken  of  the  testator  by  his 

Thorn),  39  Minn.  204,  39  N.  W.  143.  wife,  though  it  should  be  proved  shr 

In  support  of  this  rule,  it  was  said  in  possessed    h    powerful  influence  over 

Small  V.    Small,   4   Me.   220-423,    16  his  mind  and  conduct  in  the  general 

Am.  Deo.  253,  that  if  a  wife,  by  her  concerns   of  life,  unless  there  should 

virtues,   has   gained   such   an   ascend-  be    proof    that    such    influence    was 

ancy   over   her   husband,   and   has   so  specially  exerted  to  procure  a  will  of 

riveted  his  affections,  that  her  good  such  kind  as  to  be  peculiarly  accepta- 

pleasure  is  a  law  to  him,  such  an  in-  ble  to  her,  and  to  the  prejudice  and 

fluence  can    never   be    a    reason    for  disappointment  of  others. 
impeaching  a  will  made  in  her  favor, 
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it  contained  what  she  wished,  and  saying  it  did,  she  then 
executed  it,  giving  all  her  property  to  her  husband,  with 
di:cection  to  give  their  grandson,  their  only  descendant, 
a  collegiate  education,  though  she  was  over  seventy  years 
of  age,  it  was  decided  that  these  facts  were  not  sufficient 
to  raise  a  presumption  of  undue  influence  on  the  part  of 
the  husband.®  The  fact  that  the  wife  of  a  testator  had 
both  opportunity  and  motive,  and  that  the  will  makes  pro- 
vision for  her  beyond  what  the  law  would  have  given 
her,  creates  no  presumption  of  undue  influence,  nor  does 
the  fact  that  the  will  was  executed  six  weeks  after  the  tes- 
tator had  drawn  a  radically  different  will.''  Mere  bad 
treatment  of  her  children,  by  the  wife,  many  years  pre- 
vious to  the  making  of  his  will  by  the  husband,  although 
coupled  with,  their  disinheritance,  does  not  necessarily 
raise  the  presumption  of  undue  advantage  by  the  wife ;  but 
in  order  to  have  that  effect,  it  must  be  followed  with  proof 
showing  that  iindue  influence  was  acquired  by  her  in  conse- 
quence, and  that  it  existed  at  the  time  that  the  will  was 
executed.®  The  services  of  a  friend  or  relative  of  a  testa- 
tor may  be  lawfully  urged  as  an  argument  to  persuade 
him  to  the  giving  of  a  legacy,  without  raising  the  presump- 
tion of  undue  influence.  Something  is  due  to  the  dictates 
of  humanity,  and  it  must  not  be  said  of  the  child  who  at- 
tempts to  soothe  the  last  sufferings  of  a  parent,  that  he 
is  guilty  of  imposition,  even  if  the  allegation  is  made  by 
those  who  have  shielded  themselves  from  suspicion  of  in- 
fluence by  carefully  abstaining  from  offices  of  affection.® 
So  mere  proof  of  earnest  solicitations  on  the  part  of  such 

6  Armstrong  v.  Armstrong,  63  Wis.  and    return    to    her    mother's    house, 

162,  23  N.  W.  407.  where  she  died,  leaving  a  will  making 

T  Mason  v.  Williams,  53  Hun,  398,  the  mother  her  sole  legatee,  and  desir- 

6  N.  Y.  Supp.  479.  ing  her  to  have  the  eare  and  custody 

8  Tingley   v.   Cowgill,   48   Mo.   291.  of    the    testatrix's    infant    child    in 

The  presumption  that  undue  influence  preference  to  the  father:  Will  of  An- 

was  exerted  by  a  mother  on  the  tes-  drews,  33  N.  J.  Eq.  514. 

tatrix  is  not  raised,  where  it  appears  9  Estate     of    Williams,    13     Phila. 

that  the  latter  had  been  obliged  by  302. 
her  husband's  cruelty    to  leavs  him, 
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beneficiaries  in  procuring  a  will  to  be  in  their  favor  will 
not  raise  such  presumption;"  since  motives  of  natixral 
affection  and  gratitude  on  the  part  of  the  testator  and 
solicitations  or  arguments  which  appeal  to  such  motives, 
do  not  constitute  undue  influence."  No  presumption  of 
undue  influence  arises  from  the  fact  that  a  bequest  is  made 
by  the  testator  to  One  with  whom  he  is  living  in  illicit  in- 
tercourse.^'^ Nor  is  the  presumption  raised  by  the  facts 
that  a  will  was  drawn  by  the  confidential  friend  Of  the  tes- 
tator and  that  his  wife  was  a  beneficiary.^^  The  fact  that 
the  sole  beneficiary  under  a  will  was  the  confidential  busi- 
ness adviser  of  testatrix  several  years  before  her  death 
does  not  cast  the  burden  on  him  of  proving  the  will  to  be 
the  free  act  of  the  testatrix,  where  there  is  no  evidence 
that  he  took  advantage  of  his  position  or  relation,  or  that 
he  participated  in  the  preparation  or  execution  of  the 
will,  or  knew  of  its  existence  and  contents  until  after  its 
execution.^*  The  presumption  of  undue  influence  does  not 
arise  from  business  or  social  relations  existing  between 
the  testator  and  legatee  or  devisee  in  all  cases.  There- 
fore, the  fact  that  the  principal  beneficiary  was  a  partner 
of  the  testator  at  the  time  of  his  death,  and  for  many  years 
before,  is  not  sufficient,  of  itself,  to  raise  the  presump- 
tion.^^ Nor  does  the  fact  that  the  will  was  made  in  favor 
of  one  with  whom  the  testatrix  had  not  formerly  been  on 

10  Wait  V.  Breeze,  18  Hun  (N.  Y.),  Porsehgt  v.  Pprschet,  82  Ky.  93,  56 
403.  Am.  Eep.  880 ;  Monroe  v.  Barkley,  17 

11  Will  of  Jackman,  26  Wis.  104;  Ohio  St.  302,  93  Am.  Dee.  620;  Main 
Will  of  Gleespin,  26  N.  J.  Eq,  523;  v.  Eyder,  84" Pa.  217;  Will  of  Don- 
McCulloeh  V,  Camptell,  49  Ark.  367,  nely,  68  Iowa,  126,  26  N.  W.  23, 
5  8.  W.  590,  where  it  was  decided  where  the  wife  was  testatrix.  An 
that  the  beneficiaries  under  the  will,  extended  note  on  the  topic  of  "What 
having  by  kind  offices  and  Congenial  Influence  or  'Importunity  Invalidates 
intercourse  acquired  considerable  in-  a  Will"  is  appended  to  Small  v.  Small, 
jfluence  over  the  testatrix,  and  having  16  Am.  Dec.  257. 

requested    her   to    make   provision  in  13  Montague  v.  Allan,  78  Va.  592, 

her  will  in  their  favor,  is  not  sufficient  49  Am.  Eep.  384. 

to   establish   the   presumption   of  un-  14  Wheeler  v.  Whipple,  44  N.  J.  Eq. 

due  influence.  141,  14  Atl.  275. 

12  Dickie  v.   Carter^    42    111.    376;  15  Estate  of  BrOoks,  54  Cal.  471. 
Wainwright's   Appeal,    89    Pa.    220; 
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friendly  terms  raise  the  presumption.*®  While  any  of 
these  facts,  standing  alone,  is  not  enough  to  raise  a  pre- 
sumption of  undue  influence  and  to  change  the  general 
burden  of  proof,  yet  such  circumstances  are  to  he  consid- 
ered in  connection  with  other  facts;  and  when  taken  in 
connection  with  facts  tending  to  show  improper  influence, 
they  may  have  great  weight."  It  is  not  necessary  thut 
undue  influence  be  shown  by  direct  evidence;  for,  more 
often  than  otherwise,  it  must  be  established,  if  at  all,  by 
collateral  facts  and  circumstances;  but  the  circumstances 
relied  upon  for  that  purpose  will  not  be  sufficient  if,  upon 
a  fair  review  of  the  whole  case,  they  are  equally  consistent 
with  the  theory  of  good  faith.** 

§192(190).  Burden  as  to  crimes— Fraud.— Notwith- 
standing the  law  of  burden  of  proof  of  crimes  is  so  well 
settled,  there  have  occasionally  crept  in  difficult  questions, 
such  as  we  have  dealt  with,  for  instance  where  insanity 
is  used  as  a  defense.  Between  the  application  of  the  prin- 
ciples which  regulate  the  burden  in  criminal  cases  and 
those  purely  civil  cases  such  as  those  ex  contractu,  there 
lies  another  class — that  of  wrongs  where  fraud  is  alleged 
either  in  defense  or  support  of  a  claim.  On  the  general 
principle  that  the  burden  of  proof  is  upon  the  actor,  the 
one  asserting  a  fact,  he  who  alleges  that  another  has  com- 
mitted a  crime  or  wrongful  act  assumes  the  onus  probandi 
in  respect  to  such  issue.  But  there  is  an  additional  rea- 
son for  the  application  of  the  principle  in  such  cases,  which 
is  that  innocence  and  right  conduct  are  to  be  presumed, 
rather  than  delinquency  or  crime — Odiosa  et  inhonesta  non 
sunt  in  lege  praesumenda.  It  is  beyond  the  scope  of  this 
work  to  discuss  the  principle  in    its  application    to    the 

18  Estate  of  McDonald  (Appeal  of  is  Brackey   v.   Brackey,   151   Iowa, 

MoCauUy),  130  Pa.  480,  18  Atl.  617.  99,  130  N.  W.  370;   Council  v.  May- 

17  For  a  great  deal  of  the  matter  in  hew,    172    Ala.    295,    55    South.    314; 

this   section   we   acknowledge   ouv   in-  Lindsey  v.  Stephens,  229  Mo.  600,  129 

debteilness    to    the    excellent    note    to  S.  W.  641;  In  re  Everett's  Will,  153 

Richmond's  Appeal,  21  Am.  St.  Bep.  N.  C.  83,  68  S.  E.  924. 
94. 
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criminal  law.  It  suffices  to  call  attention  to  the  familiar 
rule  that  in  criminal  procedure  the  state  has  not  only  the 
burden  of  proving  its  claim  by  a  preponderance  of  evi- 
dence, but  beyond  a  reasonable  doubt.  In  other  words,  if 
after  the  comparison  and  consideration  of  all  the  evidence 
the  minds  of  the  jurors  are  in  that  condition  that  they 
cannot  say  they  feel  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  truth  of  the  charge,  the  prosecution  fails.^® 
On  its  civil  side  the  law  furnishes  abundant  illustrations 
that  the  burden  of  proof  is  upon  the  one  who  asserts  that 
a  wrong  has  been  committed.  As  we  have  already  seen, 
it  is  a  familiar  principle  that  the  burden  of  proof  is  on 
him  who  complains  of  negligence.  ' '  He  must  not  only  show 
that  he  suffered  harm  in  such  a  manner  that  it  might  be 
caused  by  the  defendant's  negligence,  he  must  show  that 
it  was  so  caused;  and  to  do  this  he  must  prove  facts  in- 
consistent with  due  diligence  on  the  part  of  the  defend- 
ant."^" The  principle  is  equally  familiar  in  the  law  of 
fraud.  Thus,  while  it  is  error  to  charge  the  jury  that 
fraud  must  be  proved  ' '  beyond  reasonable  doubt ' '  by  the 
party  alleging  it,^^  or  by  "clear  and  undoubted  proof, "^^ 
or  by  ' '  irresistible ' '  evidence,  still  parties  are  presumed  to 
be  free  from  fraud  until  the  contrary  is  proved,  and  the 
burden  rests  upon  him  who  asserts  fraudulent  .cquduct  to 
make  good  the  charge  by  clear  and  satisfactory  proofs  of 
the  fraud  alleged  and  the  defendant's  responsibility  for 
it.^*     He  has  chosen  to  allege  that  the  defendant  knowingly 

19  Commonwealth  v.  Webster,  5  21  Aetna  Ins.  Co.  v.  Johnson,  11 
Cush.' (Mass.)  295,  52  Am.  Dee.  711;  Bush  (Ky.),  587,  21  Am.  Eep.'  223; 
Davis  V.  State,  54  Neb.  177,  74  N.  Kane  v.  Hibernia  Ins.Co.,  39  N;  J:  L. 
W.  599;  State  v.  Kavanaugh,  '4  697,  23  Am.  Kep.  239;  Lee  v.  PearCe, 
Penne.  '  (Del.)  131,  53  Atl.  335;  68  N. ,  C.  76;  Sparks  v.  Dawson,  47 
State  V.  Newton,  39  Wash.  491,  81  Tex.  138;  Washington  Ins.  Co.  v. 
Pac.   1002.     See   §§177,  186,  ante.  Wilson,  7  Wis.  169;   Blaeser  v.  Mil- 

20  Pollock,  Torts,  7th  ed.,  p.  434;  waiikee  M.  M.  I,  Co.,  37  Wis.  31,  19 
Cooley,   Torts,  3d  ed.,  p.   1439.     For  Am.  Rep.   747. 

qualification   of  the  rule  where  facta  22  Abbey  v.  Dewey,  25  Pa.  413. 

are   peculiarly   within   the   knowledge  23  Moses  v.  Katzenberger,  84  Ala. 

of   the   party,   see   §§181,   183,  ante,  95,   4   South.   237;    Joseph   v.   Baker, 

as  to  negligence  cases.  95  Ark.    150,    128    S.  W.  864;    Del 
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and  intentionally  deceived  Mm,  and  that  his  loss  or  dam- 
age was  caused  thereby,  and  on  him  rests  the  burden  of 
proving  it.^*  He  who  charges  fraud  as  the  basis  of  a 
recovery  must  prove  fraud.     Thus  where  a  mortgagor  ab- 


Veeehio  v.  Savelli,  10  Cal.  App.  79, 
101  Pae.  32;  Allen  v.  Elriek,  29  Colo. 
118,  66  Pae.  891;  Marsh  v.  Cramer, 
16  Colo.  331,  27  Pae.  169;  GrifSn  »-. 
Star  Printing  Co.,  1  Boyee  (Del.), 
169,  74  Atl.  1072;  Crawford  v.  Craw- 
ford, 134  Ga.  114,  19  Ann.  Cas.  932, 
67  S.  B.  673;  Beach  v.  Wilton,  244 
111.  413,  91  N.  E.  492;  Barrie  v. 
Frost,  105  m.  App.  187;  Carter  t. 
Gunnels,  67  111.  270;  Louisville  Ky. 
Co.  V.  Thompson,  107  Ind.  442,  57 
Am.  Eep.  120,  8  N.  E.  18,  9  N..  E. 
357;  Whiteanack  v.  Wagoner  (Iowa), 
115  N.  W.  475;  Baker  v.  Mathew, 
137  Iowa, '410,  115  N.  W.  15;  Ley 
v.  Metropolitan  L.  Ins.  Co.,'  120  Iowa, 
203,  94  N.  W.  568;  Turner  v. 
Younker,  76  Iowa,  258,  41  N.  W.  10; 
Hearsay  v.  Craig,  126  La.  824,  53 
South.  17;  Abrahams  v.  King,  111 
Md.  104,  73  Atl.  694;  Wood  v. 
Massachusetts  Mut.  Ace.  Assn.,  174 
Mass.  217,  54  N.  E.  541;  Bly  v. 
Brady,  113  Mich.  176,  71  N.  W.  521; 
Bay  County  Saving  Bank  v.  Hutton, 
224  Mo.  42,  123  S.  W.  47;  Phelps  v. 
Jones,  141.  Mo.  App.  223,  124  8.  W. 
1067;  Mullinax  v.  Lowry,  140  Mo. 
App.  42,  124  S.  W.  572;  Eedpath  v. 
Lawrence,  48  Mo.  App.  427 ;  Upton  v. 
Lei?y,  39  Neb.  331,  58  N.  W.  95; 
Tannenbaum;  v.  Schaffer,  122  N.  Y. 
Supp.  180;  Thayer  v.  Schley,  137 
App.  Div.  166,  121  N.  Y.  Supp.  1064; 
Urtz  v:  New  York  Cent.  &  H.  E.  E. 
Co.j  137  App.  Piv.  404,  121  N.  Y. 
Supp.  879;  Lane  v.  Fenn,  65  Misc. 
Eep.  338,  120  N.  Y.  Supp.  237;  Tom- 
linson  v.  Payne,  53  N.  C.  108;  O'Neill 
V.  Bdson,  Keith  &  Co.,  55  Or.  122,  104 
Pae.  725;  Deppen  \.  Light,  228  Pa. 
79,  77  Atl.  247;  Messiiiger  v.  Hageu- 


bueh,  2  Whart.  (Pa.)  410;  Eeeves 
V.  MeCrackeu  (Tex.),  128  S.  W.  895; 
Milmo  Nat.  Bank  v.  Cobbs-  (Tex.  Civ 
App.),  128  S.  W.  151;  Weatherrea 
v.  Einley,  57  Tex.  Civ.  App.  50,  121 
S.  W.  895;  Carson  v.  Houssels  (Tex. 
Civ.  App.),  51  S.  W.  290;  Slack  v. 
Bragg,  83  Vt.  ,404,  76  Atl.  148; 
Sansom  v.  Wolf  ord,  60  W.  Va.  380,  55 
S.  E.  1020;  Coates  v.  Marsden,  142 
Wis.  106,  124  N.  W.  1057;  Smith  v. 
Reed,  141  Wis.  483,  124  N.  W.  489; 
Miles  V.  Pike  Min.  Co.,  124  Wis.  27S, 
102  N.  W.  555;  Dotson  v.  Kirk,  180 
Fed.  14,  103  C.  C.  A.  368;  In  re 
American  Knit  Goods  Mfg.  Co.,  173 
Fed.  480,  97  C.  ,C.  A.  486;  Brandom 
V.  McCausland,  171  Fed.  402,  96  C. 
0.  A.  358 ;  Sanborn  v.  Stetson,  21  Fed. 
Cas.  No.  12,291,  2  Story,  481.  See, 
also,  the  Canadian  cases:  Morton  v. 
Nihan,  5  A.  E.  20;  Bice  v.  Bryant, 
4  A.  E.  542;  Pacaud  v.  Eeg.,  29  Can. 
S.  Ct.  637.  See  Crosby  v.  Ardoin 
(Tex.  Civ.  App.),  145  S.  W.  709 
(forgery  charged).  See  note  ok 
"Presumptions  and  Burden  of  Proor 
as  to  Fraud,"  to  Central  of  Georgia 
E.  Co.  V.  Goodwin,  1  Ann.  Cas.  809. 

24  Del  Vecchio  v.  Savelli,  10  Cal. 
App.  79,  101  Pae.  32;  Bennett  v. 
Gibbons,  55  Conn.  450,  12  Atl.  99; 
Hock  V.  Jorgeson,  137  111.  App.  199; 
Hiner  v.  Eichter,  51  111.  299;  Smith 
V.  Packard,  152  Iowa,  1,  130  N.  W. 
1076;  Clement  v.  Swansou,  110  Iowa, 
106,  81  N.  W.  233;  Serrano  v.  Miller 
etc.  Commission  Co.,  117  Mo.  App. 
185,  93  S.  W.  810;  Bevan  v.  Eoach, 
142  App.  Div.  541,  127  N.  Y.  Supp. 
68;  Anderson  v.  Smitley,  141  App. 
Div.  421,  126  N.  Y.  Supp.  25;  Duryea 
v.  Zimmerman,  121  App.  Div,  560,  106 
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solutely  conveyed  part  of  the  mortgaged  property  to  the 
mortgagee  and  alleged  that  the  mortgagee  obtained  such 
conveyance  by  fraud,  the  court  said:  "It  will  take  little 
evidence,  perhaps,  to  make  a  prima  facie  showing  of  fraud 
in  such  a  case;  the  fact  that  the  relation  of  a  debtor  and 
creditor  existed,  and  the  fact  that  no  part  of  the  debt  was 
discharged,  or  that  the  consideration  was  not  fairly  ade- 
quate, will  call  for  complete  and  satisfactory  explanation 
and  proof  on  the  part  of  the  mortgagee,  but  this  does  not 
change  the  rule  that  the  burden  of  proof  is  with  the  plain- 
tiff, and  that  he  shoilld  put  in  all  his  evidence  tending  to 
show  fraud,  either  direct  or  circumstantial,  while  making 
his  case."^^  Thus  the  burden  is  upon  the  party  plaintiff 
or  defendant,  who  asserts  that  a  contract  ^^  or  conveyance 
was  obtained  by  fraudulent  representations,^'^  or  that  a  will 
was  obtained  by  fraud  or  undue  influence,^*  or  that  prop- 
erty has  been  conveyed  in  fraud  of  creditors/^  or  when 
false  representations  of  any  kind  are  alleged  as  a  defense.^" 


N.  Y.  Supp.  237;  Postal  v.  Cohn,  83 
App.  Div.  27,  81  N.  Y.  Supp.  1089; 
Buohall  V.  Higgins,  109  App.  Div. 
607,  66  N.  Y.  Supp.  241;  Willoughby 
V.  Fredonia  Nat.  Bank,  68  Hun,  275, 
23  N.  Y.  Supp.  46;  Wakeman  v.  Dal- 
ley,  51  N.  Y.  27,  10  Am.  Eep.  551; 
Morris  v.  Taleott,  96  N.  Y.  100; 
Marsh  v.  Falker,  40  N.  Y.  562; 
Scott  V.  Heisner,  33  Pa.  Sup.  Ct.  286 ; 
Eeed  v.  Holloway  (Tex.  Civ.  App.), 
127  S.  W.  1189;  Dwyer  v.  Bassett,  1 
Tex.  Civ.  App.  513,  21  S.  W.  621; 
Mosher  v.  Post,  89  Wis.  602,  62  N. 
W.  516;  Sehagun  v.  Seott  Mfg.  Co., 
162  Fed.  209,  89  C.  C.  A.  189;  Gar- 
land V.  Thompson,  9  Ont.  376. 

25  Winn  V.  Itzel,  125  Wis.  19,  103 
N.  W.  220;  Coates  v.  Marsden,  supra. 

28  Tompkins  v.  Nichols.  53  Ala. 
197;  Bowden  v.  Bowden,  75  III.  143; 
Wallace  v.  Mattioe,  118  Ind.  59,  20 
N.  E.  497;  Nichols  v.  Patten,  18  Me. 
231,  36  Am.  Dec.  713;  Hill  v.  Eeif- 
Evidence  II — 9 


snider,  46  Md.  555;  Beatty  v.  Fishel, 
100  Mass.  448;  Smith  v.  Ogilvie,  127 
N.  Y.  143,  27  N.  E.  807;  London 
Chartered  Bank  v.  Lampriere,  L.  E.  4 
P.  C.  572,  5  Moak  Eep.  137. 

27  Wellborn  v.  Tiller,  10  Ala.  305; 
Thomas  v.  Eyan,  24  S.  D.  71,  123 
N.  W.  68;  Mays  v.  Pelly  (Ky.),  125 
S.  W.  713;  Tannenbaum  v.  Sehaffer, 
122  N.  Y.  Supp.  180.  See  note  to 
Brown  v.  Mitchell,  11  Am.  St.  Eep. 
758,  on  "Burden  of  Proof  in  Fraudu- 
lent  Conveyances." 

28  Baldwin  v.  Parker,  99  Mass.  79, 
96  Am.  Dee.  697. 

29  Nichols  V.  Patten,  18  Me.  231, 
36  Am.  Dec.  713.  See  notes  to 
Adoue  V.  Spencer,  90  Am,  St.  Eep. 
550-556,  and  Feder  v.  Ervin,  36  L. 
E.  A.  361-363. 

30  Campbell  v.  New  England  Tng. 
Co.,  98  Mass.  381;  Briggs  v.  Hum- 
phrey, 5  Allen  (Mass.),  314. 
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Where  a  party  brings  a  petition  to  reopen,  on  the  ground 
of  fraud,  a  settlement  wHcli  lias  been  closed  by  note,  and 
the  defendant  prays  judgment  against  the  plaintiff  on  the 
note,  the  burden  of  proof  is  on  the  plaintiff.*^  Where  the 
shipper  produces  the  receipts  of  a  carrier,  issued  by  its 
authorized  agent,  showing  the  delivery  of  goods  for  safe 
carriage,  and  demands  an  accounting,  the  burden  rests 
upon  the  carrier  to  prove  either  that  the  goods  were  never, 
in  fact,  delivered  to  it,  and  that  the  receipt  was  issued  in 
fraud;  or  that  the  goods  have  been  safely  carried  to  their 
destination  and  there,  delivered  to  the  consignee,  subject 
to  the  exceptions  lawfully  included  in  its  contract.'^  When 
there  are  no  indications  of  falsity  on  the  face  of  a  deed, 
the  presumption  of  law  is  that  it  has  been  executed  upon 
the  day  of  its  date.  This  presumption  is  controllable,  of 
course,  by  evidence  aliunde,  but  the  mere  suggestion  of 
fraud  or  falsity  does  not  put  upon  the  party  producing 
it  the  burden  of  proving  that  the  deed  was  actually  made 
upon  the  day  of  its  date.^^  Although  the  evidence  of  fraud 
must  be  satisfactory  and  convincing,  it  need  not  be  direct 
in  character,  but  may  consist  of  circumstantial  or  presump- 
tive evidence   from   which   the   fraud   may  be  inferred.** 

31  Hale  V.  Owensby,  133  Ga.  631,  dence  Jewelry  Co.  t.  Nagel,  157  Cat. 
66  S.  E.  781.  497,  108  Pac.  312;  Marsh  v.  Cramer, 

32  Spiith  V.  Austro- American  S.  S.  16  Colo.  331,  27  Pac.  169;  Eeed  v. 
Co.,  125  La.  763,  51  South.  841.  Noxon,  48   111.  323;    Maxwell  t.  Me- 

33  Nelson  v.  Brown,  164  Ala.  397,  Williams,  145  111.  App.  155;  iSandy 
137  Am.  St.  Hep.  61,  51  South.  360;  v.  Seymour  Slack  Stave  Co.  (Ind. 
Hauerwas  v.  Goodloe,  101  Ala.  162,  App.),  90  N.  E.  915;  Friedersdorf  v. 
13  South.  567;  Aldridge  v.  Branch  Lacy,  173  Ind.  429,  90  N.  E.  766; 
Bank  of  Decatur,  17  Ala.  45;  PuUin  Lowry  v.  Beckner,  5  B.  Mon.  (Ky.) 
V.  Hutchinson,  25  Me.  249;  Conley  v.  41;  Borehers  v.  Barckers,  143  Mo. 
Finn,  171  Mass.  70,  68  Am.  St.  Rep.  App.  72,  122  S.  W.  357;  Blaisdell  v. 
399,  50  N:  E.  460;  Smith  v.  Porter,  Davis  Paper  Co.,  75  N.  H.  497,  139 
10  Gray  (Mass.),  66;  Costigan  v.  Am.  St.  Eep.  735,  77  Atl.  485;  Pay 
Gould,  5  Denio  (N.  Y.),  290;  Mc-  v.  Lester  Piano  Co.,  39  Pa.  Super. 
Farlane  v.  Louden,  99  Wis.  620,  67  Ct.  87;  Commonwealth  v.  Hyde,  39 
Am.  St.  Eep.  883,  75  N.  W.  394.  Pa.   Super.   Ct.   261;    Trainer  v.   Mo- 

34  Russell  V.  Brooks,  92  Ark.  509,  Garrity,  40  Pa.  Super.  Ct.  57;  Kaine 
122  S.  W.  649;  Payi,e  v.  Payne,  12  v.  Weigley,  22  Pa.  179;  Eeed  v.  Hol- 
Cal.  App.  251,  107  Pac.   M8;   Provi-  loway   (Tex.   Civ.   App.),  127   S.   W, 


131 


BURDEN  OF  PKOOP. 


§  193  (191) 


And  thougli,  as  we  have  just  shown,  it  requires  but  little 
evidence  to  show  fraud  prima  facie,  the  difficulty  of  the 
proof  does  not  dispense  with  the  necessity  of  the  pr>Dof. 
"It  must  not  be  deduced  from  mere  suspicion.  It  is  not 
proved  by  insinuation  and  innuendo.  It  is  never  given 
body  and  form  by  mere  presumptions.  So  that,  where  one 
of  two  views  are  open,  as  in  the  case  at  bar,  the  one  noble 
and  the  other  ignoble,  courts  of  justice  out  of  tenderness 
to  humanity  will  not  belittle  mankind  by  taking  the  ig- 
noble rather  than  the  noble  view."*" 
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The  ordinary  rules  of  evidence  as  to  the  burden  of  proof 
do  not  apply  to  all  cases  of  quo  warranto,  and  it  is  neces- 
sary to  see  how  and  why  the  burden  in  one  case  is  on  the 
relator  and  in  another  on  the  respondent.  As  a  rule  the 
proceeding  is  adopted  (1)  by  the  state  when  it  intends  to 
question  by  legal  procedure  the  right  of  the  holder  pf  a 


1189;  Buich  V.  Smith,  15  Tex.  219, 
65  Am.  Dec.  154;  Black  v.  Post,  67 
W.  Va.  253,  67  S.  E.  1072;  Harvey. v. 
Nutter,  66  W.  Va.  208,  66  S.  E.  363; 
Eea  V.  Missouri,  17  Wall.  (U.  S.) 
532,  21  L.  Ed.  707. 

35  Eay  County  Sa-vings  Bank  v. 
Hutton,  224  Mq.  42,  123  S.  W.  47, 
The  general  rule  is  that  in  matters  ex 
cwitractu  a  third  person  dealing  with 
the  known  agent  of  another,  whether 
that  other  be  a  person  or  a  corporar 
tipn,  is  deemed  to  deal  not  on  the 
credit  of  the  agent,  but  on  that  of 
the  principal.  If  that  rule  does  not 
obtain  in  a  given  case,  it  is  because 
fraud,  avoids  the  rple,  and  thereby 
the  door  to  liability  swings  wide  open 
to  an  action  ex  delicto.  Now,  fraud 
is  commonly  deeply  hid  away.  Often 
it  can  only  be  got  at  by  inferenee. 
It  is  scarcely  ever  proved  by  admis- 
sions; for  it  blows  no  trumpet.  One 
Bannot  put  his  finger  on  it  and  say, 


"Ilo,  here  it  isl"  or  "There  it  is!"-- 
palpable  to  the  touch.  But  it  is  got 
at  by  following  its  tracks  from  re- 
sults back  to  the  inception  of  the 
affair  or  from  the  inception  of  the 
affair  forward  to  results.  To  that 
end'  courts  are  full  of  solicitude,  and 
look  well,  with  a  jealous  and  anxious 
eye.  Therefore  they  permit  a  minute 
search  and  a  wide  one  in  pursuit  of 
fraud;  for  it  may  now  and  then  be 
seen  throjjgh  a  small  crevice,  and 
seemingly  indifferent  things,  without 
sinister  significance  when  taken 
separately,  may,  when  properly  dove- 
tailed together,  establish  fraud. 
Courts  are  ;fon4,  of  saying  so  much 
as  that:  Black ,  v.  Epstein,  221  Mo. 
286,  1,20  8.  W.  754;  State  v.  Stand- 
ard Oil  Co.,  194  Mb'.  124,  91  S.  W. 
1062;  St.  Francis  Mill  Co.  v.  Sugg, 
206, Mo.  148,  104  S.  W.  45;  Bay 
County  Savings  Bank  v.  Hutton, 
supra. 
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public  office  to  sucli  office;  (2)  by  private  persons  claim- 
ing title  to  test  the  same  questions;  and  (3)  to  test  the 
right  to  a  corporate  franchise.  One  who  is  exercising  the 
privilege  of  a  public  office  is  considered  a  usurper  unless 
he  can  maintain  his  title ;  and  in  a  proceeding  by  the  pub- 
lic, the  burden  of  showing  his  right  to  the  office  is  cast 
upon  the  respondent.  High  says,^^  "An  important  feature 
of  the  law  governing  quo  warranto  informations,  and  one 
which  most  distinguishes  this  remedy  from  ordinary  civil 
actions  at  law,  is  that  the  prosecutor  is  not  obliged  to 
show  title  in  himself  to  sustain  the  action,  or  to  put  the  re- 
spondent upon  the  necessity  of  proving  his  title.  And 
the  principle  is  well  established  that  the  burden  rests  upon 
the  respondent  of  showing  a  good  title  to  the  office  whose 
functions  he  claims  to  exercise,  the  state  being  obliged 
to  answer  only  the  particular  claim  of  title  asserted."  He 
qualifies  the  cases  he  has  cited  by  referring  to  a  New  York 
case  apparently  holding  differently.^'^  The  New  York 
case  referred  to  was  to  determine  the  rights  of  the  respect- 
ive parties  to  the  offices  of  warden  and  vestrymen  of  the 
French  Protestant  Episcopal  Church  du  St.  Esprit  in  the 
city  of  New  York.  So  far  as  we  can  see,  there  is  a  con- 
sensus of  opinion  upon  the  point.  The  only  case  noted  as 
adverse  is  from  Kansas,'^  but  an  examination  of  it  shows 
that  it  is  not  out  of  line  with  the  best  decisions,  though  it 
was  the  first  case  of  the  kind  in  that  state.  The  learned 
judge  (Burch)  who  delivered  the  opinion  of  the  court  had 
a  thorough  grasp  of  the  subject.  It  was  a  statutory  pro- 
ceeding in  the  nature  of  quo  warranto  against  the  county 
attorney,  not  for  any  usurpation  of  office  but  to  remove 
him  for  misconduct,  the  relators  making  specific  charges, 
and  the  onus  was  properly  upon  them  to  prove  them.  It 
may  be  taken  that  in  the  cases  classed  as  proceedings  by 
the  state  against  a  public  officer  the  burden  is  always  upon 
the  respondent.^*     If  the  defendant  is  unable  to  show  good 

3«  High  on  Ex.  Leg.  Rem.,  §  629.  39  State  v.  Waldrop,   158   Ala.   86, 

•w  People  V.  Lacoste,  37  N.  Y.  192.  48  South.  394;   State  v.  Foster,  130 

38  State   V.   Trinkle,   70  Kan.   396,  Ala.    154,    30    Soxith.    477;    State    v. 

78  Pac.  854.  Harris,  3  Ark.  570,  36  Am.  Dec.  460; 
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title  to  the  office  the  people  are  entitled  to  a  judgment 
of  ouster.*"  It  is  no  defense  to  the  incumbent  that  a  re- 
lator who  seeks  to  assert  his  right  may  fail  to  establish 
such  claim ;  judgment  of  amotion  may  nevertheless  be  ren- 
dered;*^ but  where  the  proceeding  is  on  the  relation  of  a 
person  claiming  title,  he  has  the  burden  of  proof  to  estab- 
lish his  claim.*^     In  quo  warranto  proceedings  undertaken 


Prisch  V.  Ard,  34  Colo.  66,  81  Pae. 
247;  People  ex  rel.  Saunier  v.  Strat- 
ton,  33  Colo.  464,  81  Pae.  245;  State 
V.  Hatch,  82  Cran.  122,  72  Atl.  575; 
State  V.  Lashar,  71  Conn.  540,  44 
L.  R.  A.  197,  42  Atl.  636;  State  v. 
Saxon,  25  Fla.  342,  5  South.  801 
Garms  v.  People,  108  111.  App.  631 
People  V.  Crawford,  28  Mieh.  88 
People  V.  Mayworm,  5  Mieh.  146 
People  V.  Miles,  2  Mieh.  348;  State 
V.  Grimm,  220  Mo.  483,  119  S.  W. 
626;  Stat^  v.  Davis,  64  Neb.  499,  90 
N.  W.  232;  People  v.  Perley,  80  N. 
Y.  624;  People  v.  Thaeher,  55  N.  Y. 
525,  14  Am.  Eep.  312;  State  v. 
Allen  (Tenn.  Ch.  App.  1900),  57  S. 
W.  182;  State  v.  Beardsley,  13  Utah, 
502,  45  Pae.  569;  State  v.  Norton,  46 
Wis.  332,  1  N.  W.  22;  Bex  v.  Leigh, 
4  Burr.  2143,  98  Eng.  Eeprint,  117, 
■40  Proceedings  in  quo  warranto  are 
governed  by  the  same  principles'  and 
rules  that  govern  in  other  eivil  ac- 
tions, and  in  such  a  proceeding  a 
motion  to  strike  out  a  plea  or  ansvrer 
or  some  matter  thereof  for  irrele- 
vancy is  proper  but  not  proper  on 
the  ground  of  insufficiency  in  law. 
That  should  be  met  by  demurrer. 
Non  usurpavit  is  not  a  relevant  plea 
in  quo  warranto  brought  by  the  at- 
torney general  to  oust  a  party  from 
public  office,  but  an  allegation  of 
the  party  that  he  wag  -elected  to  the 
office  is  relevant,  though  it  may  not 
be  sufficient  of  itself  to  prevent 
ouster.  In  such  quo  warranto, 
whether   brought    on   the   relation    of 


one  claiming  the  office  or  not,  tha 
burden  is  on  the  respondent  to  show 
that  he  holds  the  office  rightfully; 
and  it  is  not  enough  to  show  due  ap- 
pointment or  election,  but  for  full 
and  complete  title  he  must-  also  show 
that  all  the  requisites  reqiiired  to 
qualify  him  to  take  possession  of 
the  office  have  been  complied  with. 
If  an  oath,  bond,  and  commission  be 
required,  as  in  the  case  of  clerks  of 
the  circuit  court  in  this  state,  he  will 
be  ousted  if  he  has  not  qualified  ac- 
cordingly: State  ex  rel.  Law  v. 
Saxon,  25  Ela.  342,  5  South.  801; 
People  V.  Eidgley,  21  111.  65;  People 
V.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.) 
358,  8  Am.  Dec.  243;  State  v.  Har- 
ri^,  3  Ark.  570,  36  Am.  Dec.  460, 
and  cases  cited  above. 

*i  State,  ex  rel.  Swenson  v.  Not- 
ton,  46  Wis.  332,  1  N.  W.  22;  Re- 
lender  v.  State  ex  rel.  Utz,  149  Ind. 
283,  49  N.  E.  30;  Clark  v.  People,  15 
111.  213.  Nor  does  a  failure  oi' 
defendant  prove  the  title  of  relator 
,to  the  office:  People  v.  Thaeher,  55 
N.  Y.  525,  14  Am.  Eep.  312. 

42  state  V.  Wheatley,  160  Ind.  183, 
66  N.  E.  684;  People  v.  Thaeher,  55 
N.  Y.  525,  14  Am.  Eep.  312;  People 
V.  Laeoste,  37  N.  Y.  192;  Miller  t. 
English,  21  N.  J.  L.  317;  State  ex 
rel.  Blessing  v.  Davis,  64  Neb.  499, 
90  N.  W.  232;  Attorney  General  v. 
May,  99  Mieh.  538,  25  L.  E.  A.  325, 
58  N.  W.  483;  People  v.  Nostrand, 
46  N.  Y.  375. 
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by  the  people,  the  burden  is  so  far  cast  upon  the  respond- 
ent that  he  cannot  rely  upon  presumptions,  but  he  must 
prove  the  continued  existence  of  every  qualification  neces- 
sary to  the  enjoyment  of  the  office.*^  Although  the  proper 
official  certificate  is  prima  facie  evidence  of  the  election  to 
an  office,*^  it  is  a  familiar  rule  that  the  certificate  and  re- 
turns on  which  it  is  based  are  open  to  investigation  and 
that  judgment  will  be  rendered  according  to  real  facts.** 
As  to  the  second  class  of  cases  referred  to,  proceedings  in 
the  nature  of  a  quo  warranto  on  the  relation  of  private 
persons  claiming  title  to  or  testing  the  validity  of  an 
office  of  any  kind,  the  law  is  that  the  burden  is  on  the 
relators  and  not  on  the  respondents.  In  a  Minnesota  case 
we  find,  "But  the  sole  question  here  is,  which  of  the  par- 
ties, relators  or  appellants,  have  the  title  to  an  office  in  a 
private  corporation?  The  relators  must,  therefore,  show 
title  in  themselves  before  they  can  properly  inquire  by 
what  authority  the  respondents  (appellants  here)  exercise 
their  office."*®  High  says:  "As  regards  the  title  neces- 
sary to  be  shown  by  the  prosecutor  in  order  to  support 
the  information,  a  distinction  is  taken  between  cases  affect- 
ing merely  private  rights,  where  the  proceedings  are  in- 
stituted in  behalf  of  a  private  citizen,  and  cases  affecting 
public  interests  where  the  people  are  the  real  as  well  as 
nominal  prosecutor.  For  example,  when  the  object  of  the 
information  is  to  remove  respondents  from  certain  cor- 
porate offices  of  which  they  are  incumbents,  it  is  necessary 
that  the  relators  show  a  title  in  themselves  before  they 
can  properly  inquire  by  what  authority  the  respondents 
exercise  their  office  or  franchise,  and  a  failure  to  show  such 

43  state  V.  Beecher,  15  Ohio,  723;  312;  State  ex  rel.  Leonard  v.  Rosen- 
People  V.  Mayworm,  5  Mich.  146;  thai,  123  Wis.  442,  102  N.  W.  49. 
State  ex  rel.  Blessing  v.  Davis,  64  45  People  v.  Thaoher,  55  N.  Y.  525, 
Neb.  499,  90  N.  W.  232;  Tillman  v.  14  Am.  Rep.  312;  People  v.  Lacoste', 
Otter,  93  Ky.  600,  29  L.  R.  A.  110,  37  N.  T.  192;  State  ex  rel.  Swenson 
20  S.  W.  1036.  V.  Norton,  46  Wis.  332,  1  N.  W.  22. 

«  State  ex  rel.  Swenson  v.  Norton,  48  State  v.  Oftedal,  72  Minn.  498, 

46  Wis.  332,  1  N.  W.  22;   People  v.  75  N.  W.  692. 
Thaoher,  55  N.  Y.  525,  14  Am.  Rep. 
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title  is  fatal  to  the  application. " *''  In  a  New  York  case** 
we  find,  "although  as  against  the  people,  the  defendants 
might  have  been  called  upon  to  show  that  their  possession 
of  the  office  was  lawful  ....  as  between  the  relators  and 
the  defendants  the  burden  was  upon  the  former  to  make 
out  a  better  title.  "*^  On  an  attack  upon  a  corporate  fran- 
chise the  onus  is  on  the  respondents  to  prove  the  existence 
of  the  corporate  franchise  which  they  are  alleged  to  have 
usurped,  and  their  title  to  the  offices  with  the  wrongful 
claim  or  usurpation  of  which  they  are  charged.®"  For  ex- 
ample, in  an  action  in  the  nature  of  a  quo  ivarr'anto  against 
a  toll-road  company  for  the  usurpation,  of  a  franchise,  and 
to  have  the  road  upon  which  it  has  collected  toll  declared 
a  public  highway  and  to  enjoin  thie  company  from  collect- 
ing tolls  thereon',  where  the  answer  admits  that  the  de- 
fendant claims  and  is  exercising  the  disputed  franchise,  the 
burden  of  proof  is  upon  it  to  show  by  what  warrant  or 
authority  it  claims  and  exercises  the  franchise ;  and  where 
there  is  no  attempt  to  show  any  warrant  or  authority 
whatever,  a  judgment  in  favor  of  the  plaintiff  is  proper.^* 
When  the  respondents  assumed  to  be  a  body  politic  and 
corporate  under  the  name  of  a  certain  village,  the  real 
question  tried,  "and  on  which  the  case  depended,  was 
wh  either  the  territory  organized  as  a  village  contained  at 
the  time  three  hundred  inhabitants,  and  the  burden  was  on 
the  respondents  to  prove  that  it  did.  The  people  were  not 
required,  m  the  first  instance,  to  prove  anything.^^     rjj^g 

47  High  on  Ex.  Leg.  Eem.,  §652;       N.   S.    (Pa.),  286;    State  v.  Hunton, 
Miller  v.  English,  1  Zab.   (N.  J.  L.)        28  Vt.  594. 

317.  "0  state  v.   Sharp,  27  Minn.   38,  6 

48  People  ex  rel.  Watkins  v.  Parley,      N.  W.  408. 

80  N.  Y.  624.  01  People    v.    Volcano     Canyon   T. 

49  State  V.  Kupferle,    44    Mo.  154,       Co.,  100  Cal.  87,  34  Pae.  522. 

100  Am.  Dee.  265;  State  v.  Davis,  64  52  McGahan  v.  People,  191  111.  493, 

Neb.   499,   90   N.   W.   2S2;    State  v.  61   N.   E.   418.     See,   also,    on   same 

Moores,  52  Neb.  634,  72  N.  W.  1056;  point,   Lyons   etc.    Toll   Eoad   Co.    v. 

People  V.  Perley,  80  N.  Y.  624;  Peo-  People,   29   Colo.   434,   68   Pae.   275; 

pie  V.  Laeoste,  37  N.  Y.  192 ;  State  v.  People    v.    TJtiea  Ins.  Co.,  15  Johns. 

Hay,    Wright    (Ohio),    96;    Common-  (N.  Y.)   358,  8  Am.  Dec.  243;   State 

wealth   V.   Piler,   13    Pittsb.   Leg.   J.,  v.  Hogan,  163  Mo.  43,  63  S.  W.  378. 
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position  is  supported  by  Beatty,  C.  J.,  in  a  Nevada  case, 
where  the  additional  contingency  of  the  respondent's  title 
being  admitted  to  be  good  is  dealt  with.  "The  general 
rule  in  cases  of  this  character  is  that  the  person  claiming 
the  franchise  must  plead  and  prove  a  good  title  thereto, 
and  that  the  state  is  bound  to  prove  nothing;  but  when, 
as  in  this  case,  it  is  admitted  that  the  defendant  has  had 
a  good  title,  and  the  only  ground  of  the  proceeding  is  a 
claim  of  abandonment  or  forfeiture,  the  affirmative  of  the 
issue  and  the  burden  of  proof  is  on  the  state. '  "* 

§  194  (192),  Burden  as  to  statutes  of  limitation. — There 
is  no  longer  need  to  deal  with  the  onus  of  proof  where  the 
statute  of  limitations  is  pleaded.  Common  sense  has  found 
its  level  notwithstanding  the  vicissitudes  through  which 
it  has  passed,  as  evidenced  by  the  earlier  cases.  It  can 
easily  be  understood  that  in  the  days  when  litigation  was 
the  luxury  of  the  few,  that  it  was  a  relief  to  the  lawyers 
to  have  a  new  statute  to  dissect,  and  that  they  crowded 
into  the  operating  theater  to  watch  the  removal  of  some 
legal  appendix.  Hence  it  is  that  in  dealing  with  the  plea 
of  the  statute  we  find  the  results  of  early  and  faulty  ex- 
periments which  it  has  taken  years  to  ce-rrect,  and  that 
cases  arising  under  statute  of  limitations  have  presented 
an  apparent  exception  to  the  general  rules.  It  was  held  in 
numerous  early  cases  that  when  an  issue  is  raised  as  to  the 
statute,  the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  action  accrued  within  the  statutory  period.^*    In 

53  State  V.  Haskell,  14  Nev.  209.  Pattison,  11  Lea  (Tenn.),  484;  Stans- 

6i  Taylor    v.    Spears,    1    Eng.     (6  bury  v.   Stansbury,    20    W.    Va.   23. 

Ark.)  381,  44  Am.  Dec.  519;  Leigh  v.  In  Arkansas  the  older  decisions  were 

Evans,   64   Ark.    26,   41   S.   W.    427;  passed  over  in  Kelly  v.  Kansas  City 

Pond  T.  Gibson,  5  Allen  (Mass.),  19,  etc.  Co.,  92  Ark.  465,  123  S.  W.  664, 

81   Am.   Dee.    724,   and   note;    Hurst  where  the  court  says:   "The  plea  of 

V.  Parkes,  2    Chit.    249;     Slocum    f.  the     statute     of     limitations     is     an  . 

Eiley,  145  Mass.  370,  14  N.  E.  174;  affirmative  defense  and  must  be  sus- 

Robinson     f.  ■  State,     20     Ela.     804 ;  taiued    by    evidence.     In    Alabama 

Moore  v.   Garner,   101   N.   C.   374,   7  however,  in  Lord  v.  Calhoun,  162  Ala. 

R.   E.   732;   Graham  v.   O'Bryan,   120  444,    50     South.    402,     Mayfield,    J., 

N.  C.  463,  27  S.  E.  122;  Apperson  v.  saya:    "When    the   statuta   of   Umita- 
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some  of  the  states  the  earlier  decisions  seem  still  to  stand, 
but  Tennessee  has  adopted  the  modern  rule.^®  The  later 
cases  show  the  true  rule,  namely,  that  since  the  plea  of 
the  statute  of  limitations  is  an  afftrmative  defense,,  the  bur- 
den should  rest  upon  the  defendant  to  prove  the  facts  which 
entitle  him  to  its  benefit.^*  We  cannot  understand  the  rea- 
soning which  relegated  the  proof  to  the  plaintiff.  The 
statute  of  limitations  always  had  to  be  pleaded,  and  it 
logically  follows  that  the  burden  was  on  the  supporter  of 
the  plea.  The  plea  of  the  statute  of  limitations  impliedly 
admits  the  existence  of  the  demand,  and  the  burden  of 
proving  a  bar  by  the  statute  is  on  the  party  pleading  it, 
as  in  the  case  of  a  plea  of  payment.  It  has  been  held  ac- 
cordingly, that  where  a  portion  of  a  demand  is  claimed  to 
have  been  barred,  the  party  so  claiming  must  prove  the 
specific  amount;  mere  proof  that  some  portion  is  barred, 


tions  is  pleaded,  the  burden  rests 
upon  the  plaintiflE  to  prove  the  saiise 
of  action  within  the  period  of  the 
bar."  It  is  true  it  is  an  obiter  dic- 
tum, inasmuch  as  the  statute  was 
not  pleaded  at  all  in  the  action  re- 
ferred to — it  was  the  statute  of 
frauds. 

55  Pickett  V.  Gore  (Tenn.  Oh.),  58 
S.  W.  402. 

56  St.  Louis  etc.  E.  Co.  v.  Berry, 
86  Ark.  309,  110  S.  W.  1049;  Wise 
V.  Williams,  72  Cal.  544,  14  Pac.  204; 
Sohell  V.  weaver,  225  111.  159,  8  Ann. 
Cas.  339,  80  N.  B.  95;  Haines  v. 
Amerine,  48  HI.  App.  570;  Elliott  v. 
Capital  City  State  Bank,  149  Iowa, 
309,  128  N.  W.  369;  Eullman  v. 
Eullman,  81  Kan.  521,  106  Pac.  52; 
Pracht  V.  McNee,  40  Kan.'  1,  18  Pac. 
925;  Clark  v.  Logan  County,  138  Ky. 
676,  128  S.  W.  1079;  Kidd  v:  BeU 
(Ky.),   122    8.    W.    232;    First  Nat. 

Bank  of  Cincinnati  v.  Thomas,  8  Ky. 
Law  Eep.  690,  3  S.  W.  12;  Mon- 
tamat's  Succession,  15  La.  Ann.  332; 
Pemiscott  Land  etc.  Co.  v.  Davis,  147 


Mo.  App.  194,  126  S.  W.  218;  Mo- 
Kee  V.  Downing,  224  Mo.  115,  124  S. 
W.  7;  Wojtylak  v.  Kansas  etc.  Coal 
Co.,  188  Mo.  260,  87  S.  W.  506; 
Campbell  v.  Laclede  Gas  Co.,  84  Mo. 
352;  Bradford  v.  Brennan,  12  Okl. 
333,  71  Pac.  655;.  Hunter  v.  Hunter, 
63  S.  C.  78,  90  Am.  St.  fiep.  663,  41 
S.  E.  33;  Lafferty  v.  Stevenson  (Tex. 
Civ.  App.),  135  S.  W.  216;  Oun< 
ningham  v.  Frandtzen,  26  Tex.  34 
Duggan  V.  Cole,  2  Tex.  381;  Tate  v, 
Eose,  35  Utah,  229,  99  Pac.  1003 
Thomas  v.  Glendinning,  13  Utah,  47, 
44  Pac.  652;  Goodyear  etc.  Eubber 
Co.  V.  Baker,  81  Vt.  39,  15  Ann.  Cas. 
1207,  17  L.  E.  A.,  N.  S.,  667,  69  Atl. 
160;  Vashon  v.  Barrett,  99  Va.  344, 
38  S.  E.  200;  Goodell's  Exrs.  v.  Gib- 
bons, 91  Va.  608,  22  S.  E.  504; 
Lewis  v.  Mason,  84  Va.  731,  10  S.  E. 
529;  Buck  v.  Newberry,  55  W.  Va. 
681,  47  S.  B.  889;  Borland  v.  Haven, 
37  Fed.  394,  13  Saw.  551;  Mortgage 
etc.  Co.  V.  Daly,  10  Man.  425. 
See  note  to  Pond  v.  Gibson,  81  Am. 
Dec.  725. 
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not  showing  the  amount,  is  not  sufficient  to  establish  that 
the  bar  of  the  statute  applies  to  any.  In  the  case  of  a  run- 
ning .  account,  embracing  only  one  entire  transaction  or 
liability,  the  bar  only  attaches  from  the  date  of  the  last 
item.^^  It  is,  of  course,  an  entirely  different  thing  when 
an  exception  to  the  statute  is  relied  on.  In  such  case  it 
is  clear  that  one  who  claims  the  benefit  of  any  exception 
to  the  statute  must  prove  the  facts  upon  which  he  relies; 
and  if  on  the  plaintiff's  own  showing  the  statute  stands  in 
the  way,  he  must  prove  such  facts  as  are  necessary  to  take 
the  case  out  of  the  operation  of  the  statute.?^  Thus  when 
the  defendant  in  a  suit  for  the  recovery  oi  land  pleaded  and 
proved  his  adverse  possession  for  the  statutory  period,  the 
burden  was  upon  the  plaintiff  to  prove  his  disability  tolling 
the  statute;^®  so,  also,  when  the  time  of  a  debtor's  absence 
from  the  state  is  excluded  from  the  period  limited  by  the 
statute.*"  In  an  action  on  a  promissory  note  made  by 
three  persons  against  one  of  the  makers  who  pleads  the 
statute  of  limitations,  and  the  plaintiff  seeks  to  avoid  the 
bar  of  the  statute  by  a  payment  indorsed  on  the  note  before 
the  bar  was  complete,  the  burden  is  upon  him  to  prove  that 
the  paj'ment  was  made  by  the  defendant  before  the  cause 
of  action  was  barred.*'^  The  same  rule  applies  in  the  case 
of  a  new  promise  in  a  suit  against  husband  and  wife,  to 
recover  upon  the  debt  of  the  wife,  contracted  by  her  dum 
sola,  and  for  which  the  husband  is  sought  to  be  charged 
by  reason  of  his  intermarriage  with  her,  and  where  the 
statute  was  pleaded  and  a  new  promise  by  him  relied 
upon.®2    A  party  claiming  to  have  acquired  title  by  the  bar 

57  Borland  v.  Haven,  37  Fed.  394,  60  Phillips  v.  Holman,  26  Tex.  276. 
13  Saw.  551.                                                      61  Knight  v.  Clenients,  45  Ala.  S9, 

58  Davenport  v.-Wyftne,  6  Ired.  (28       6  Am.  Rep.  693. 

N.  C.)   128,  44  Am.  Deo.  70;  Apper-  62  Moore    v.   Leseur,    18    Ala.    606. 

son  V.   Pattison,  11  Lea    (79  Tenn.),  Where   the   statute   of   limitations   is 

484;   Gross  v.  Disney,  95  Tenn.   592,  pleaded  to  a  stale  claim,  the  burden 

32  S.  W.  632;  Yell  v.  Lane,  41  Ark.  is   on   the  plaintiff   to   take   the   ease 

53 ;   Vail  v.  Halton,  14  Ind.  344.  out     of    the    statute.     If    he     prove 

59  Dessaunier    v.    Murphy,  33  Mo.  fraudulent  eoneealraent,  he  shifts  the 
184.  burden  of  proof  on  defendant.     The 
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,of  the  statute  of  limitations  must  prove  the  bar  as  against 
one  who  claims  under  an  otherwise  valid  title."^  Some- 
times the  complaint  itself  unnecessarily  shows  that  the 
claim  is  barred  by  the  statute.  The  statute  of  limitations 
is  an  affirmative  defense,  which  must  be  pleaded,  and  a 
plaintiff  is  not  bound  to  anticipate  a  plea  of  the  statute  by 
setting  forth  in  his  complaint  the  payments  or  memoran- 
dum that  he  intends  to  rely  upon  to  take  the  case  out  of  its 
operation.  All  that  is  required, is  that  the  complaint  state 
facts  sufficient  to  make  out  a  cause  of  action,  and  if  the 
answer  sets  up  a  defense  which,  if  true,  would  destroy 
that  cause  of  action,  plaintiff  may  meet  it  by  proof  in  re- 
buttal or  avoidance.*'*  Where  a  complaint  shows  on  its 
face  that  more  than  six  years  have  elapsed  since  the  cause 
of  action  accrued,  and  the  answer  sets  up  the  statute  of 
limitations,  the  burden  is  on  the  plaintiff  to  show,  if  possi- 
ble, that  the  running  of  the  statute  has  been  suspended.''® 

§  195  (193).  Burden  and  weight  of  proof  where  crime 
is  in  issue  in  civil  cases. — It  not  infrequently  happens  that 
the  elements  of  a  crime  committed  are  discovered  in  civil 
records.,  They  occur  principally  in  those  cases  in  which 
damages  are  sought  for  the  commission  of  an  act,  criminal 
in  its  nature,  and  in  the  defense  to  claims  which  are  chal- 
lenged on  the  ground  of  being  the  direct  outcome  of  a 
crime.  We  shall  deal  with  other  specific  instances  later  on, 
but  at  present  suggest  only  such  cases  as  claims  by  one 
insured  from  fire  against  an  insurer  who  charges  the  claim- 
ant with  arson,  actions  for  assault,  for  libel  and  slander 
which  may  involve  the  establishment  of  a  crime  under  a 

statute  of  limitations  is  a  statute  of  Perlcing,  5  Humph.   (24  Tenn.)   5S8; 

repose,  and,  as  a  defense,  it  is  not  overruling,    in    effect,    Lawrence    v. 

looked   upon  by  the  courts  with  dis-  Bridleman,  3  Terg.  (11  Tenn.)  496. 

favor:  Spuryer  v.  Hardy,  4  Mo.  App.  64  Eamsay  v.  Barnes,  16  Daly,  478, 

573.  12    N.    T.    8upp.  726;   Metropolitan 

63  Stewart    v.    Cheatham,    3  Yerg.  Life  Ins.  Go.  v.  Meeker,  85  N.  Y.  614. 

(11    Tenn.)     60;     Hood    v.   Hood,   2  65  Mason  v.  Henry,  152  N.  T.  529, 

Grant^  Gas.  (Pa.)   229 ;  Richardson  v.  46  N.  E.  837. 
Williamson,   24    Cal.    289;     Greer  v. 
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plea  of  trutli,  and  other  cases  of  like  nature.  Where  a 
crime  is  imputed  in  a  civil  action,  the  question  as  to  the 
amount  of  proof  necessary  to  establish  the  existence  of  the 
crime  is  one  upon  which  there  has  been  some  diversity  of 
opinion  among  text-writers  and  judges.  But  there  is  now 
no  doubt  that  the  very  great  preponderance  of  modern 
authority  is  in  favor  of  the  rule,  that  in  civil  cases  it  is 
sufficient  to  establish  the  existence  of  the  crime  by  such 
evidence' as  would  suffice  to  prove  any  other  fact  involved 
in  a  civil  controversy.  The  existence  of  a  crime  may,  in 
such  cases,  be  proved  by  a  preponderance  of  testimony, 
and  it  is  not  required  to  be  proved  beyond  a  reasonable 
doubt,  as  in  criminal  prosecutions.  By  the  English  rule 
"if  the  commission  of  a  crime  is  directly  in  issue  in  any 
proceeding,  criminal  or  civily  it  must  be  proved  beyond  a 
reasonable  doubt.  "^''  In  the  earlier  authorities  the  same 
rule  was  sometimes  declared  in  this  country,  and  it  has 
been  preferred  in  a  limited  number  of  states  more  re- 
cently.®^ But  undoubtedly  the  prevailing  rule  in  this  coun- 
try is  that,  in  civil  actions,  it  is  sufficient  to  prove  the  issue, 
whether  civil  or  criminal,  by  a  preponderance  of  testi- 
mony.^^   In  several  states  in  which  the  earlier  decisions 

66  Eeynolds'    Steph.    Ey.,    art.    94;  68  Bell   v.   State,   124   Ala.    94,   27 

Thurtell  v.  Beaumont,  1  Bing.  339,  8  South.   414;   Adams  v.   Thornton,   78 

Moore,   612,   180  Eng.   Reprint,   136;  Ala.    489,    56    Am.    Rep.    49,    over- 

Wilmett  V.  Harmer,  8  Car.  &  P.  695;  ruling   Steele   v.   Kinkle,   3    Ala.   352 

Chalmers  v.  Shaekell,  6  Car.  &  P.  475.  and    Tompkins    v.    Nichols,    53    Ala. 

See  article  in  10  Am.  Law  Rev.  642,  197;   Brown  v.   Tourtelotte,   24   Colo. 

656.  204,  50  Pac.  195 ;  Mead  v.  Husted,  52 

8T  Gflrbley   v.   Wilson,   71   111.   209,  Conn.  53,  52  Am.  Rep.  554;   Munson 

22  Am.  Eep.  98;  Mark  v.  Gelzhaeuser,  v.  Atwood,    30    Conn.   102;    State  t. 

50'  Cal.  631;   Tucker  v.  Call,  45  Ind.  Goldsborough,  1  Houst.  0.  C.   (Del.) 

31;  Polston  v.  See,  54  Mo.  291;  Will-  316  (302);  Sehnell  v.  Toomer,  56  Ga. 

iams  V.  Gunnels,  66  Ga.   521;    Stein-  168;    Thompson  v.  Coruwell,  133   111. 

man  v.  MoWilliams,  6  Barr  (6  Pa.),  App.    261;    McDonald    v.    McDonald, 

170;    Lanter    v.    McEwen,    8    Blackf.  142  Ind.  55,  41  N.  E.  336;  Contineu- 

(Ind.)     495;     Coulter    v.     Stuart,    2  tal  Ins.   Co.  v.  Jaohnichen,   110   Ind. 

Yerg.   (Tenn.)   225;  Shultz  v.  Pacific  59,  59  Am.  Rep.  194,  10  N.  B.  636; 

Ins.     Co.,     14    Fla.     73.      See,     also,  Bissell  v.  Wert,  35  Ind.  54;  Riley  v. 

Sprague  v.  Dodge,  48  111.  142,  93  Am.  Norton,  65  Iowa,  306,  21  N.  W.  649, 

Dec.  523,  and  extended  note.  expressly  overruling  Bradley  v.  Ken- 
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leaned  toward  the  English  rule  the"  courts  have  since 
adopted  the  American  rule  on  the  subject.  The  following 
quotation  from  a  decision  of  the  supreme  court  of  Maine 
indicates  the  reason  for  the  old  rule  and  the  reason  of  its 
abandonment:  "We  think  it  time  to  limit  the  application 
of  a  rule,  which  was  originally  adopted  in  favorem  vitae 
in  the  days  of  a  sanguinary  penal  code,  to  cases  arising 
on  the  criminal  docket,  and  no  longer  to  suffer  it  to  obstruct 
or  encumber  the  action  of  juries  in  civil  suits  sounding 


Tiedy,  2  G.  Greene  (Iowa),  231;  Coit 
V.  Churchill,  61  Iowa,  296,  16  N.  W. 
147;  Kendig  v.  Overhulser,  58  Iowa, 
195,  12  N.  W.  265;  Behrens  v. 
Germania  Ins.  Co.,  58  Iowa,  26,  11  N. 
W.  719;  Welch  v.  Jugenheimer,  56 
Iowa,  11,  41  Am.  Eep.  77,  8  N.  W. 
673,  and  Barton  v.  Thompson,  46 
Iowa,  30,  26  Am.  Eep.  131;  Aetna 
Ins.  Co.  V.  Johnson,  11  Bush  (Ky.), 
587,  21  Am.  Kep.  223;  Wightman  v. 
Western  M.  &  F.  I.  Co.,  8  Rob.  (La.) 
442;  Hoffman  v.  Western  M.  &  F.  I. 
Co.,  1  La.  Ann.  216;  Campbell  v. 
Burns,  94  Me.  127,  46  Atl.  812; 
Decker  v.  Somerset  M.  F.  I.  Co.,  66 
Me.  406;  Ellis  v.  Buzzel,  60  Me.  209, 
11  Am.  Eep.  204;  Eoberge  v.  Burn- 
ham,  124  Mass.  277;  Gordon  v. 
■Parmelee,  15  Gray  (Mass.),  413; 
Schmidt  v.  New  York  U.  M-  F.  I. 
Co.,  1  Gray  (Mass.),  529;  Baird  v. 
Abbey,,  73  Mich.  347,  41  N.  W.  272 ; 
Hough  V.  Dickinson,  58  Mich.  89,  24 
N.  W.  809;  People  v.  Evening  News, 
51  Mich.  11,  16  N.  W.  185,  691; 
Semon  v.  People,,  42  Mich.  141,  3  N. 
W. ,  304,;  Thoreson  v.  Northwestern 
Ins.  Co.,  29  Minn.  107,  12  N.  W.  154; 
Eothsohild  v.  American  C.  I.  Co.,  62 
Mo.  356;  Nebraska  Nat.  Bank  v. 
Johnson,  51  Neb.  546,  71  N.  W.  294; 
Folsom  V.  Brawn,  25  N.  H.  114; 
Kane  v.  Hibernia  Ina.  Co.,  39  N.  J. 
L.   697,   23  Am.  Eep.  239;   reversing 


38  N.  J.  L.  441,  20  Am.  Eep.  409; 
Blackmore  v.  Ellis,  70  N.  J.  L.  264, 
57  Atl.  1047;  Johnson  Service  Co. 
V.  Maelernon,  142  App.  Div.  677,  127 
N.  Y.  Supp.  431;  Seybolt  v.  New 
York  Ey.  Co.,  95  N.  Y.  562,  47  Am. 
Eep.  75;  Davis  v.  Eome  etc.  E.  Co., 
56  Hun,  372,  10  N.  Y.  Supp.  334; 
Johnson  v.  Agricultural  Ins.  Co.,  25 
Hun  (N.  Y.),  251;  Barfield  v.  Britt, 
2  Jones  (47  N.  C),  41,  62  Am.  Dee. 
190;  iKincade  v.  Bradshaw,  3  Hawks 
(N.  C),  63;  Bell  v.  McGinness,  40 
Ohio  St.  204,  48  Am.  Eep.  673;  Lyon 
V.  Fleahmann,  34  Ohio  St.  151; 
Strader  v.  Mullane,  17  Ohio  St.  624; 
Young  V.  Edwards,  72  Pa.  257;  Mc- 
Bee  V.  Bowman,  89  Tenn.  132,  14  S. 
W.  481;  Hills  v.  Goodyear,  4  Lea, 
233,  40  Am.  Eep.  5;  IJeiligmann  v. 
Eose,  81  Tex.  222,  26  A.m.  St.  Rep. 
804,  and  note,  13  L.  E.  A.  272,  16 
S.  W.  931;  Westpn  j.  Gravlin,  49  Vt. 
507;  Bradish  v.  Bliss,  35  Vt.  326; 
Blaeser  v.  Milwaukee  M.  M.  I.  Co.,  37 
Wis.  31,  19  Am.  Eep.  747;  New 
York  Ace.  Ins.  Co.  v.  Clayton,  59 
Fed.  559,  8  C.  0.  A.  213;  Scott ,  v. 
Home  Ins.  Co.,  Fed.  Gas.  No.  12,533, 
1  Dill.  105;  Howell  v.  Hartford  F.  I. 
Co.,  3  Ins.  L.  J.  649,  Fed.  Cas.  No. 
6780;  2  Wharton  on  Evidence,  §  1246; 
May  on  Insurance,  §  583;  Cooley  on 
Torts,  208. 
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only  in  'damages."^*  Judge  Cooley  says:  "Where  the 
charge  complained  of  imputes  to  the  plaintiff  criminal  con- 
duct, and  the  truth  is  relied  upon  as  a  justification,  it  is 
sufficient  to  support  the  plea  by  a  preponderance  of  evi- 
dence ;  it  is  not  necessary  that  the  crime  be  made  out  beyond 
a  reasonable  doubt.  This  is  a  general  rule  where  the  ques- 
tion of  criminality  is  made  an  issue  in  a  civil  suit;  it  is 
sufficient  to  establish  it  by  such  evidence  as  would  support 
any  other  fact  involved  in  a  civil  controversy."''"  It  is 
sufficient  in  a  civil  case  to  prove  by  a  preponderance  of 
evidence  the  charge  of  false  representations,''^  or  a  trespass 
which  might  subject  the  trespasser  to  a  criminal  prosecu- 
tion.'^^  In  an  action  for  assault  and  battery  with  attempt 
to  ravish,  the  plaintiff  was  not  required  to  prove  the 
charge  beyond  a  reasonable  doubt,''*  and  the  same  has  been 
held  by  a  great  preponderance  of  authority  in  regard  to 
the  willful  burning  of  property  in  insurance  cases.''*     To 


69  Ellis  V  Buzzell,  60  Me.  2,09,  11 
A,m.  Eep.  204;  Adams  v.  Thornton,  78 
Ala.  489,  56  Am.  Eep.  49;  Kane 
V.  Hibernia  Ins.  Co.,  39  N.  J.  L.  697, 
23  Am.  Jtep.  239. 

70  Cooley  on  Torts,  208. 

71  Munson  v.  Atwood,  30  Conn. 
102;  Coit  V.  Churehill,  61  Iowa,  296, 
16  N.  W.  147;  Gordon  v^  Parmelee, 
15  Gray  (Mass.),  413;  Hougli  v. 
Bicicinson,  58  Mich.  89,  24  N.'W.  809; 
Thoreson  v.  NortWestern  Ins.  Co.,  29 
Minn.  107,  12  N.  W.  154;  Jones  v. 
Greaves,  26  Ohio  St.  2,  20  Am.  Rep. 
752. 

72  Weston  v.  Gravlin,   49   Vt.  507. 

73  Elliott  V.  Van  Bureh,  33  Mich. 
49,  20  Am.  Rep.  668. 

74  Continental  Ins.  Co.  v.  Jach- 
nichen,  110  Ind.  59,  59  Am.  Rep.  194; 
10  N.  E.  636;  Behrens  v.  Germania 
Ins.  Co.,  58  Iowa,  26,  11  N.  W.  719; 
Aetna  Ins.  Co.  v.  Johnson,  11  Bush 
(Ky.),  587,  21  Am.  Rep.  223;  Hoff- 
man V.  Western  M.  &  F.  Ina.  Co.,  1 


La.  Ann.  216;  Wightman  v.  Western 
Ins.  Co.,  8  Rob.  (La.)  442;  Decker 
V.  Somerset  Ins.  Co.,  66  Me.  406; 
Schmidt  v.  New  York  V.  M.  F.  1. 
Co.,  1  Gfray  (Mass!),  529;  Monaghan 
v.  Agricultural  F.  Ins.  Co.,  53  Mich. 
238,  18  N.  W.  797;  Thoreson  v.  Nortli- 
western  Nat.  Ins.  Co.,  29  Minn.  107, 
12  N.  W.  154;  Rothschild  v.  Ameri- 
can Ins.  Co.,  62  Mo.  356;  Marshall 
•f.  Thames  F.  Ins.  Co.,  43  Mo.  586; 
Kane  v.  Hibernia  Ins.  Co.,  39  N.  J. 
L.  697,  23  Am.  Rep.  239;  Weir  7. 
Aetna  Ins.  Co.,  91  Hun,  217,  36  N.  Y. 
Supp.  216;  Blackburn  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  116  N.  C.  821,  21 
S.  E.  922 ;  Lyon  v.  Fleahmann,  34 
Ohio  St.  151;  Somerset  County  Mut. 
F.  Ins.  Co.  V.  Usaw,  112  Pa.  80,  56 
Am.  Rep.  307,  4  Atl.  355;  Hart  v. 
Niagara  F.  Ins.  Co.,  9  Wash.  620,  27 
L.  R.  A.  86,  38  Pac.  213;  Simmons 
V.  West  Virginia  Ins.  Co.,  8  W.  Va. 
474;  Blaeser  v.  Milwaukee  M.  M.  [. 
Co.,  37  Wis.  31,   19  Am.  Eep.   747; 
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many  of  the  cases  holding  otherwise,  there  have  been  sub- 
sequent explanations  and  distinctions  which  have  still  fur- 
ther weakened  a  weak  minority.'^^  In  prosecutions  for 
bastardy,  it  is  held  by  all  the  authorities  that  the  charge 
may  be  proved  by  a  preponderance  of  evidence.  The  pro- 
ceeding, though  criminal  in  form,  is  a  civil  action,  and  not 
a  criminal  one.'''^  And  the  same  is  true  of  an  action  to 
recover  the  forfeiture  for  selling  liquor  to  minors.''''  And 
although  an  action  brought  by  a  wife  for  causing  the  in- 
toxication of  her  husband  is  regarded  as  penal,  yet  it  is 
not  necessary  that  the  evidence  in  such  a  case  should  ex- 
clude all  reasonable  doubt.  A  preponderance  of  evidence 
is  sufficient;''^  and  where  the  defendant  had  been  convicted 
of  receiving  money,  knowing  it  had  been  stolen,  it  was  suffi- 
cient to  prove  by  a  preponderance  of  evidence  in  a  civil 
action  for  the  recovery  thereof,  that  the  money  found  in 
defendant's  possession  belonged  to  the  plaintiff.''®  The 
same  rule  prevails  in  actions  for  slander  and  libel  where 
the  charge  is  that  a  criminal  offense  has  been  committed, '°" 

Knopke  v.  Germantown  Farmers'  Mut.  79  tJnited   States    Express    Co.     v. 

Ins.  Co.,  99  Wis.  289,  74  N.  W.  795;  Jenkins,  73  Wis.  471,  41  N.  W.  957. 

Maek  v.  Lancashire  Ins.  Co.,  4  Fed.  so  IVterk  v.  Gelzhaeiiser,  50  Cal.  63]; 

59,  2  MeCrary,  211.  Atlanta   Journal   v.    Mayson,   92    Ga. 

75  Germania  Ins.  Co.  v.  Klewer,  129  640,  44  Am.  St.  Eep.   104,  18  S.  E. 

111.  599,  22  N.  E.  489;  McConnell  v.  1010;    Williams   v.    Gunnels,    66    Ga. 

Delaware  etc.   Ins.   Co.,   18   111.   228;  521;    Corbley  t.  Wilson,  71  111.  209, 

Barton  v.  Thompson,  46  Iowa,  30,  26  22  Am.  Eep.  98;   Fowler  v.  Wallace, 

Am.  Eep.  131;  Schultz  v.  Pacific  Ins.  131  Ind.  347,  31  N.  E.  53;   Eiley  v. 

Co.,  14  Fla.  73.  Norton,  65  Iowa,  306,  21  N.  W.  649; 

78  Mann  y.  People,  35  111.  467;  Ma-  Sloan  v.  Gilbert,  12  Bush  (Ky),  51,  23 

loney   v.   People,   38   111.   62;    Allison  Am.    Rep.   708;    Ellis   v.   Buzzell,    60 

V.  People,  45  111.  37;  People  v.  Christ-  Me.  20,9,  11  Am.  Eep.  204;  McBee  v. 

man,  66  111.   162 ;   Knowles  v.  Scrib-  Fulton,  47  Md.  403,  28  Am.  Eep.  455 ; 

ner,    57    Me.    495;    Young    v.    Make-  Knley  v.  Widner,  112  Mich.  230,  70 

peace,  103  Mass.  50 ;  Semon  v.  People,  N.  W.  433 ;  Smith  v.  Burrus,  106  Mo. 

42  Mich.  141,  3  N.  W.  304;  State  v.  94,  27  Am.  St.  Eep.  329,  13  L.  E.  A. 

Nichols,  29  Minn.  357,  13  N.  W.  153.  59,  16  S.  W.  881;  Polston  v.  See,  54 

77  Eoberge  v.  Burnham,  124  Mass.  Mo.  291;  Folsom  v.  Brawn,  25  N.  H. 
277.  114;   Barfield  v.  Britt,  47  N.  C.  41, 

78  Hall  V.  fiarnes,  82  111.  228 ;  Lyon  62   Am.  Dec.  190;   Kinoade   v.  Brad- 
V.    Fleahmann,   34   Ohio   St.    151.  shaw,   3   Hawks    (N.  C),  63;   Burek- 
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and  in  actions  for  divorce  on  the  ground  of  adultery,*^  and 
generally  in  all  such  or  similar  actions,  notwithstanding 
that  an  adverse  judgment  may  establish  the  guilt  of  the 
party  charged  with  the  crime  in  the  civil  action.  ^^  In  a 
few  courts  it  has  been  held  that  a  criminal  offense  charged 
in  the  pleadings  in  a  civil  case  must  be  proved  beyond  a 
reasonable  doubt,  but  that  the  same  rule  does  not  apply 
where  the  charge  comes  only  incidentally  in  issue.^'  But 
it  will  be  found  that  while  in  many  of  the  cases  already 
cited  to  support  the  general  rule,  the  charge  was  directly 
in  issue  by  the  pleadings,  no  such  distinction  was  recog- 
nized; and  it  seems  plain  that  on  principle  no  distinction 
exists.  But  where  the  issue  involves  a  charge  of  moral 
turpitude,  the  presumption  of  innocence  obtains  in  civil 
as  well  as  in  criminal  cases;  hence  when  in  a  civil  action 


halter  v.  Coward,  16  S.  C.  435 ;  Brad- 
ish  V.  Blissy  35  Yt.  326.  See  note  on 
"Burden  of  Proving  Malice  in  Action 
for  Libel  or  Slander  Where  Communi- 
cation is  Privileged,"  to  Denver  Pub- 
lic Warehouse  Co.  v.  HoUoway,  7 
Ann.  Gas.  844. 

81  Poertner  v.  Poertner,  66  Wis. 
644,  29  N.  W.  3,86;  Allen  v.  Allen,  101 
N.  Y.  658,  5  N.  E.  341;  Chesnut  v. 
Chesnut,  88  111.  ,548;  Smith  v.  Smith, 
5  Or.  186;  though  in  Berokmans  v. 
Be^ekmans,  17  N.  J.  Eq.  453,  Judge 
Van  Dyke  expressed  himself  ,  very 
strongly  the  other  way. 

82  Smith; V.  Smith,  16  Colo.  App.  333, 
65  Pac.  401 ;  Seymour  v.  Bailey,  76  Ga. 
338;  Miller  v.  Balthasser,  78  111.  302; 
Bissel  V.  Wert,  35  Ind.  54;  Welch  v. 
Jugenheimer,  56  Iowa,  11,  41  Am. 
Bep.  77,  8  N.,  W.  673;  Sinclair  v. 
Jackson,  47  Me.  102,  74  Am.  Dec. 
476;  Eoberge  v.  Burnham,  124  Mass. 
277;  Elliott  v.  Van  Buren,  33  Mich. 
49,  20  Am.  Eep.  668;  Nebraska  Nat. 
Bank  v.  Johnson,  51  Neb.  546,  71  N. 
W.  294;  Dean  v.  Eaplee,  145  N.  Y. 
319,  39  N.  B.  952;  Shaul  v.  Norman, 


34  Ohio  St.  157;  Catasauqua  Mfg.  Co. 
V.  Hopkins,  141  Pa.  30,  21  Atl.  638; 
Nelson  v.  Pierce,  18  E.  I.  539,  28 
Atl.  806;  Cox  v.  Crumley,  5  Lea 
(Tenn.),  529;  Heiligmann  v.  Eose,  81 
Tex.  222,  26  Am.  St.  Bep.  804,  13 
L.  E.  A.  272,  16  S.  W.  931;  Weston 
V.  Gravlin,  49  Vt.  507;  United  States 
Express  Co.  v.  Jenkins,  73  Wis.  471, 
41   N.  W.   957. 

83  Hahnemannian  Ins.  Co.  v.  Beebe, 
48  111.  87,  95  Am.  Dec.  519;  Schmidt 
V.  New  York  Ins.  Co.,  1  Gray  (Mass.), 
529.  See,  also,  Kane  v.  Hibernia  Ins. 
Co.,  38  N.  J.  L.  441,  20.  Am.  Eep.  409, 
39  N.  J.  L.  697,  23  Am.  Eep.  239. 
In  Illinois  this  the  settled  law.  In 
Mclnturflf  v.  Ins.  Co.  of  North  Amer- 
ica, 248  111.  92,  140  Am.  St.  Eep. 
153,  21  Ann.  Cas.  176,  93  N.  E.  369, 
the  court  said:  "In  Germania  Fire 
Ins.  Co.  V.  Klewer,  129  111.  599,  612, 
22  N.  E.  489,  492,  this  court  said, 
that  in  this  state  it  has  been  held 
that  where  in  civil  cases  a  criminal 
offense  is  charged  in  the  pleadings, 
such  offense  must  be  proved  beyond  a 
reasonable    doubt."     (Citing    cases.) 
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a  party  is  charged  with  crime,  the  evidence  should  be 
sufficient  to  overcome  the  presumption  of  innocence;  and 
for  this  purpose  more  evidence  may  be  necessary  than  in 
ordinary  cases.  This  principle  is  firmly  established  in  all 
the  cases.  Every  man  charged  with  a  crime  is  entitled  to 
the  presumption  of  innocence,  and  the  party  who  brings 
the  charge  is  bound  to  overcome  that  presumption  by  evi- 
dence. "It  does  not  follow,  however,  that  a  party  who  is 
charged  in  a  civil  case  with  crime  or  moral  dereliction 
may  not  have  the  benefit  of  good  character  and  the  pre- 
sumption of  law  in  favor  of  innocence.  Evidence  of  good 
character  is  admitted  in  criminal  prosecutions,  because  the 
intent  with  which  the  act  charged  as  a  crime  was  done  is 
of  the  essence  of  the  issue;  and  the  prevailing  character 
of  the  defendant's  mind,  as  evinced  by  his  previous  habits 
of  life,  is  a  material  element  in  discovering  that  intent. 
Upon  the  same  principle  the  like  evidence  ought  to  be  ad- 
mitted in  all  other  cases,  whatever,  be  the  form  of  proceed- 
ing, when  the  intent,  to  be  found  as  a  fact,  is  involved  in 
the  issue.  "^*  To  create  a  preponderance  of  evidence,  the 
evidence  must  be  sufficient  to  overcome  the  opposing  pre- 
sumptions as  well  as  the  opposing  evidence.  Presump- 
tions, like  probabilities,  are  of  different  degrees  of 
strength.  To  overcome  a  strong  presumption  requires 
more  evidence  than  to  overcome  a  weak  one.  To  fasten 
upon  a  man  a  very  heinous  or  repulsive  act  requires 
stronger  proof  than  to  fasten  upon  him  an  indifferent  act, 
or  one  in  accordance  with  his  known  inclinations.  To 
fasten  upon  a  man  the  act  of  willfully  and  maliciously 
setting  fire  to  his  own  building  should  certainly  require 
more  evidence  than  to  establish  the  fact  of  payment  of  a 
note,  or  the  truth  of  an  account  in  setoff;  because  the  im- 
probability or  presumption  to  be  overcome  in  the  one  case 
is  much  stronger  than  it  is  in  the  other.  Hence  it  can 
never  be  improper  to  call  the  attention  of  the  jury  to  the 
character  of  the  issue,  and  to  remind  them  that  more  eni- 

84  Hills  y.  Goodyear,  4  Lea  (Tenn.),  233,  40  Am.  Eep.  5. 
Evidence  II — 10 
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dence  should  be  required  to  establish  grave  charges  than 
to  establish  trifling  or  indifferent  ones.^^  When  fraud  or 
criminal  conduct  is  imputed,  the  decisions  frequently  de- 
clare that  something  more  than  a  mere  preponderance  of 
evidence  must  be  produced,  and  that  the  proof  must  be 
clear  and  satisfactory.*^  The  written  instrument  of  a  per- 
son, entered  into  by  him  with  another,  and  on  which  con- 
tractual rights  between  the  two  are  founded,  cannot  be 
impeached  by  such  person,  upon  the  ground  that  he  had 


85  Decker  v.  Somerset,  M.  F.  I.  Co., 
66  Me.  406.  (Such  an  instruction  does 
not  violate  the  rule  that  in  civil  suits 
a  preponderance  of  evidence  is  all 
that  is  required  to  maintain  the  af- 
firmative of  the  issue;  for,  as  already 
stated,  to  create  a  preponderance  of 
evidence,  it  must  be  sufficient  to  over- 
come the  opposing  presumptions  as 
well  as  the  opposing  evidence.)  And 
Mellvaine,  C.  J.,  in  delivering  the 
opinion  of  the  court  in  Jones  v. 
Greaves,  26  Ohio  St.  2,  20  Am.  Eep. 
752,  said:  "Where  the  facts  charged 
involve  moral  turpitude,  there  is  a 
presumption  of  innocence  which 
stands  as  evidence  in  favor  of  the 
party  charged;  and  the  more  heinous 
the  offense,  the  stronger  the  presump- 
tion. It  is  only  where  the  testimony, 
when  considered  in  connection  with 
the  presumption  of  law  ari^ng  in  the 
case,  preponderates  in  favor  of  the 
charge  that  its  truth  should  be  found; 
but  when  so  found  by  discreet  and 
reasonable  triers,  the  issue  should  be 
determined  in  accordance  with  the  pre- 
ponderance, although  it  may  not  be 
said  that  the  proof  has  removed  all 
reasonable  doubts":  Munson  v.  At- 
wood,  30  Conn.  102 ;  Abraham  v.  Bald- 
win, 52  Fla.  151,  10  Ann.  Gas.  1148, 
?.!)!  L.  E.  A.,  N.  S.,  1051,  42  South. 
591;  Sprague  v.  Dodge,  48  111.  142, 
95  Am.  Dec.  523;  McDonald  v.  Mc- 
Donald, 142  Ind,  55,  41  N.  E.  336; 


Decker  v.  Somerset  Mut.  P.  Ins.  Co., 
66  Me.  406;  Wagoner  v.  Wagoner 
(Md.),  10  Atl.  221;  Monaghan  v. 
Agricultural  F.  Ins.  Co.,  58  Mich. 
238,  18  N.  W.  797;  Thoreson  v.  North- 
western Nat.  Ins.  Co.,  29  Minn.  107, 
12  N.  W.  154;  Kane  v.  Hibernia  Ins. 
Co.,  39  N.  J.  L.  697,  23  Am.  Rep. 
239;  Lyon  v.  Fleahmann,  34  Ohio  St. 
.  151;  Jones  v.  Greaves,  26  Ohio  St. 
2,  20  Am.  Rep.  752;  Catasauqua  Mfg. 
Co.  V.  Hopkins,  141  Pa.  30,  21  Atl. 
638;  Sparta  v.  Lewis,  91  Tenn.  370, 
23  S.  W.  182;  Hills  v.  Goodyear,  4 
Lea  (Tenn.),  233,  40  Am.  Rep.  5; 
Bradish  v.  Bliss,  35  Vt.  326;  Arm- 
strong V.  Gage,  25  Grant  Ch.  (U.  C.) 
1.  See  extended  note  to  Sprague  v. 
Dodge,  95  Am.  Dec.  525,  to  which  we 
are  indebted  for  numerous  well-stated 
propositions. 

86  Proof  must  be  "convincing" : 
Conner  v.  Groh,  90  Md.  674,  45  Atl. 
1024;  "clear  and  satisfactory":  La- 
lone  V.  United  States,  164  U.  S.  255, 
41  L.  Ed.  425,  17  Sup.  Ct.  Eep.  74; 
Dohmen  Co.  v.  Niagara  etc.  Ins.  Co., 
96  Wis.  38,  71  N.  W.  69;  "dear,  un- 
equivocal and  convincing":  United 
States  V.  American  Bell  Tel.  Co., 
167  U.  S.  224,  241,  42  L.  Ed.  144,  17 
Sup.  Ct.  Eep.  809.  As  to  suicide  re- 
lied on  as  defense  to  action  on  life  in- 
surance policy  or  benefit  certificate,  see 
note  to  Metropolitan  Fire  Ins.  Co.  y. 
De Vault,  17  Ann.  Cas.  32. 
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been  fraudulently'  induced  to  execute  it,  by  slightly  more 
evidence  than  is  adduced  in  its  support.  In  such  case  the 
evidence  of  fraud  should  be  clear,  decided,  and  satisfactory, 
and  it  is  error  to  instruct  that  "the  preponderance  of  evi- 
dence need  only  be  slight,  so  that  the  jury  are  enabled  to 
say  there  is  a  little  more  evidence  upon  the  one  side  than 
upon  the  other.  "^'^  The  United  States  supreme  court  has 
said  "that  canceling  an  executed  contract  is  an  exertion 
of  the  most  extraordinary  power  of  a  court  of  equity.  The 
power  ought  not  to  be  exercised  except  in  a  clear  case,  and 
never  for  alleged  fraud,  unless  the  fraud  is  made  clearly 
to  appear;  never  for  alleged  false  representations,  unless 
their  falsity  is  certainly  proved,  and  unless  the  complain- 
ant has  been  injured  thereby."^* 

§  196  (194).  Statutes  as  to  burden  of  proof.— That  stat- 
utes can  be  enacted  to  regulate  the  burden  of  proof  is  now 
beyond  question ;  that  they  should  be  enacted  for  such  pur- 
poses is  the  natural  outcome  of  the  desire  to  expedite  busi- 
ness as  well  as  to  lessen  the  work  of  the  courts.  In  much 
the  same  way  as  presumptions  became  effective  at  common 
law,  so  the  regulation  of  the  burden  of  proof  is  the  evolu- 
tion of  the  principle  demanded  by  progress.  Statutes  exist 
in  some  jurisdictions  changing  the  general  rule  as  to  the 
burden  of  proof.  For  example,'  in  England  many  statutes 
have  been  enacted  which  in  certain  criminal  proceedings 
place  upon  the  defendant  the  burden  of  explaining  the 
possession  of  counterfeit  money  or  tools  or  implements 
used  in  housebreaking.  And  in  respect  to  many  other 
offenses  statutes  in  a  similar  manner,  both  in  England  and 
in  this  country,  regulate  the  burden  of  proof  as  to  certain 
facts  peculiarly  within  the  knowledge  of  the  defendant.  In 
civil  cases  there  can  remain  no  doubt  that  it  is  within  the 
power  of  the  legislature  to  determine  on  which  party  the 
burden  of  proof  shall  rest,  and,  having  made  such  deter- 

87  Kansas   M.   0.   M.   Ins.    Co.    v.  88  Atlantic  Delaine  Co.  v.  James,  94. 

Eemmelsberg,  58  Kan.  531,  50  Pae.       U.  S.  207,  24  L.  Ed.  112. 
446. 


§  196  (194)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  148 

mination,  it  may  change  it  from  time  to  time,  and  thus 
shift  the  burden  as  in  its  discretion  shall  seem  proper. 
The  power  of  the  legislature  in  this  respect,  whether  atf  ect- 
ing  proof  of  existing  rights,  or  as  applicable  to  rights  sub- 
sequently acquired,  or  to  future  litigation,  so  long  as  the 
rules  of  evidence  sought  to  be  established  are  impartial  and 
uniform  in  their  application,  is  practically  unrestricted.**^ 
While  the  legislature  cannot  take  from  parties  vested 
rights  without  compensation,  the  remedies  by  which  rights 
are  to  be  enforced  or  defended  are  within  the  absolute 
control  of  that  branch  of  the  government.  The  rules  of 
evidence  are  not  an  exception  to  the  doctrine  that  all  rules 
and  regulations  affecting  remedies  are,  at  all  times,  subject 
to  modification  and  control  by  the  legislature.®"  "The 
changes  which  are  enacted  from  time  to  time  may  be  made 
applicable  to  existing  causes  of  action,  as  the  law  thus 
changed  would  only  prescribe  the  rule  for  future  contro- 
versies. It  may  be  conceded  for  all  the  purposes  of  this 
power  that  a  law  that  should  make  evidence  conclusive 
which  was  not  so  necessarily  in  and  of  itself,  and  thus 
preclude  the  adverse  party  from  showing  the  truth,  would 
be  void  as  indirectly  working  a  confiscation  of  property  or 
a  destruction  of  vested  rights.  But  such  is  not  the  effect 
of  declaring  any  circumstance  or  any  evidence,  however 
slight,  prima  facie  proof  of  a  fact  to  be  established,  leaving 
the  adverse  party  at  liberty  to  rebut  and  overcome  it  by 

88  Gage  V.  Caraher,  123  111.  447,  17  true  owner.     Justice    Walker,    in    de- 

N.    E.    777;    Hickox   y.    Tallman,   38  livering  the  opinion,  remarked:   "The 

Barb.    (N.    T.)    608;  Cooley,    Const.  legislature  may  declare  what  shall  be 

Lim.,  368.  received    as    evidence,   but   it    cannot 

90  It  is  not  within  the  province  of  make  that  conclusively  true  which  may 

the    legislature    to    devest    rights    by  be  shown  to  be  false;  at  all  events,  if 

prescribing  to  the  courts  what  shoulil  such  facts  are  necessary  to  show  that 

be   conclusive   evidence.     This   matter  the  substantial  rights  of  property  are 

was   fully  considered   in  the,  case  of  to   be   affected,    and   he    is   made    to 

Cairo   &  Fulton  E.   Co.   v.  Parks,  32  lose  his   property":    Little  Rock   etc. 

Ark.  131,  which  arose  under  a  statute,  Co.  v.  Payne,    33    Ark.  816,  34  Am. 

which  endeavored  to  make   a  county  Eep.  55;   State  v.  Beswick,  13  B.  I. 

clork'a  deed  of  lands,  sold  for  taxes,  211,  43  Am.  Eep.  26. 
inclusive  of  its  recitals  against  the 
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contradictory  and  better  evidence.  That  this  may  be  done 
is  well  settled  by  authority."*^  The  legislature  possesses 
the  whole  legislative  power  of  the  people,  except  so  far  as 
such  power  may  be  limited  by  the  constitution,  and  there- 
fore a  statute  may  make  the  existence  of  certain  facts  prima 
facie  evidence  of  the  commission  of  a  crime,  though  the  ex- 
planation of  the  facts  from  which  the  presumption  arises  is 
not  peculiarly  within  the  knowledge  of  the  person  accused. 
The  courts  are  committed  to  the  general  principle  that  even 
in  criminal  prosecutions  the  legislature  may  with  some  limi- 
tations enact  that  when  certain  facts  have  been  proved, 
they  shall  be  prima  facie  evidence  of  the  existence  of  the 
main  fact  in  question.®^  The  limitations  are  that  the  fact 
upon  which  the  presumption  is  to  rest  must  have  some 
fair  relation  to,  or  natural  connection  with,  the  main  fact. 
The  inference  of  the  existence  of  the  main  fact,  because 
of  the  existence  of  the  fact  actually  proved,  must  not  be 
merely  and  purely  arbitrary,  or  wholly  unreasonable,  un- 
natural or  extraordinary,  and  the  accused  must  have  in 
each  case  a  fair  opportunity  to  make  his  defense,  and  to 
submit  the  whole  case  to  the  jury,  to  be  decided  by  it  after 
it  has  weighed  all  the  evidence  and  given  such  weight  to 
the  presumption  as  to  it  shall  seem  proper.^^     Owing  to  the 

91  Hand  v.  Ballou,  12  N.  T.  541;  guilt  of  the  accused  beyond  a  rsason- 
Hickox  V.  Tallman,  supra;  Common-  able  doubt.  It,  in  substance,  enacts 
wealth  V.  Williams,  6  Gray  (Mass.),  that,  certain  facts  being  proved,  th« 
1;  Cooley,  Const.  Lira.,  367.  jury   may   regard   them,   if   believed, 

92  Board  of  Commrs.  v.  Merchant,  as  sufficient  to  convict,  in  the  absence 
103  N.  T.  143,  57  Am.  Eep.  705,  8  of  explanation  or  contradiction.  Evep 
N.  E.  484.  See  notes  to  State  v.  in  that  case,  the  court  could  not 
Thomas,  6  Ann.  Cas.  746;  Hammond  legally  direct  a  conviction.  It  cannot 
V.  State,  14  Ann.  Cas.  734;  Mobile  etc.  do  so  in  any  criminal  case.  That 
E.  Co.  V.  Turnipseed,  Ann.  Cas.  1912A,  is  solely  for  the  jury,  and  it  could 
465,  and  to  Banks  v.  State,  2  L.  E.  have  the  right,  after  a  survey  of 
A.,  N.   S.,   1007.  the  whole  case,  to  refuse  to  convict, 

93  A  provision  of  this  kind  does  unless  satisfied  beyond  a  reasonable 
not  take  away  or  impair  the  right  of  doubt  of  the  guilt  of  the  accused, 
trial  by  jury.  It  does  not  in  reality  even  though  the  statutory  prima  facie 
and  finally  change  the  burden  of  evidence  were  uncontradicted:  People 
proof.  The  people  must  at  all  times  v.  Cannon,  139  N.  Y.  32,  36  Am,  St. 
sustain    the    burden    of    proving    the  Eep.    668,    34   N.    E.    759;    Common- 
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difficulty  of  obtaining  direct  evidence  of  violations  of  stat- 
utes with  respect  to  gambling  and  similar  offenses,  statutes 
in  some  jurisdictions  have  declared  that  if  any  of  the  im- 
plements or  devices  commonly  used  by  gamblers  in  gam- 
bling-houses are  found  in  any  house,  it  shall  be  prima  facie 
evidence  that  such  house  is  kept  for  gambling  purposes.®* 
Similar  statutes  have  been  enacted  making  the  possession 
or  delivery  of  intoxicating  liquors  under  certain  conditions 
prima  facie  evidence  of  their  unlawful  sale.®^  Although 
the  constitutionality  of  legislation  of  this  character  has 
been  attacked,  the  clear  weight  of  authority  sustains  the 
view  that  it  is  competent  for  the  legislature  to  prescribe 
rules  of  evidence  both  in  civil  and  criminal  cases  and  to 
regulate  the  burden  of  proof  by  statute.  Even  conclusive 
presumptions  regulating  the  burden  of  proof  have  been 
created  by  statutes  and  upheld  by  the  courts  in  respect  to 
tax  proceedings ;  and  it  has  been  held  that  the  legislature 
may  make  a  tax  deed  conclusive  evidence  of  tin  regularity 
of  the  prior  proceedings  as  to  all  nonessentials  or  as  to 
matters  of  routine  which  rest  in  mere  expediency,  acts 
which  need  not  have  been  required  by  the  statute  in  the 
first  place  and  which  the  legislature  may,  by  a  curative  act, 
excuse  when  omitted.®^  Of  course,  in  such  cases,  the  stat- 
ute cannot  interfere  with  rights;  it  can  only  regulate  the 

wealth  V.  Williams,  supra;  Common-  ley,  54  Me.  562;   State  v.  Mellor,  13 

wealth  T.  Wallace,   7  Gray'  (Mass.),  R.  I.  666.     As  to  power  of  legislature 

822.  to    make    possession    of    intoxicating 

94  Wooten  V.  State,  24  Fla.  335,  1  liquor  prima  fade  evidence  of  an  at- 
L.  K.  A.  819,  5  South.  39;  Morgan  tempt  to  violate  the  law  against  il- 
V.  State,  117  Ind.  569,  19  N.  E.  154.  legal  sales,  see  note  to  State  v.  Bar- 
As  to  the  general  subject  of  this  rett,  1  L.  R.  A.,  N.  S.,  626. 
section,  see  extended  note  to  People  96  Phelps  v.  Meade,  41  loiva,  470; 
v.  Cannon,  36  Am.  St.  Rep.  682,  689.  De  Treville  v.  Smalls,  98  U.  S.  516, 

95  Commonwealth  v.  Rowe,  14  Gray  25  L.  Ed.  174;  Turpin  v.  Lemon,  137 
(Mass.),  47;  Board  of  Commission-  U.  S.  51,  47  L.  Ed.  70,  23  Sup.  Ot. 
CTS  V.  Merchant,  103  N.  Y.  143,  57  Eep.  20;  Ensign  v.  Barse,  107  N.  Y. 
Am.  Rep.  705,  8  N.  E.  484;  Edwards  329,  14  N.  E.  400,  15  N.  E.  401; 
V.  State,  121  Ind.  450,  23  N.  E.  277;  Matter  of  Lake,  40  La.  Ann.  142,  3 
State  v.  Morgan,  40  Conn.  44;  Lincoln  South.  479;  Rollins  v.  Wright,  93  CaL 
V.  Smith,  27  Vt.  328;   State  v.  Cun-  395,  29  Pae.  58. 

cingham,  25  Conn.  195;  State  v.  Hur- 
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assertion  of  rights  by  directing  tlie  method  or  burden  of 
proving  facts.  Statutes  cannot  enact  that  a  fact  with 
which  an  accused  person  is  not  necessarily  connected  shall 
be  prima  facie  evidence  that  he  had  committed  such  act 
and  of  his  intent.®''  The  legislature  may  make  a  tax  deed 
conclusive  evidence  of  the  regularity  of  the  prior  proceed- 
ings, so  far  as  they  rest  in  the  discretion  of  the  legislature, 
and  an  omission  to  perform  them  may  subsequently  be 
cured  or  excused  by  it ;  but  it  cannot  make  such  deed  more 
than  prima  facie  evidence  of  the  performance  of , any  act, 
or  of  the  existence  of  any  fact,  essential  to  the  validity  of 
the  transaction ;  and  to  do  so  would  be  to  deprive  the  party 
of  his  property  without  due  process  of  law,  contrary  to  the 


97  In  People  v.  Lyon,  27  Hun  (N. 
Y.),  180,  it  was  h«ld  that  a  statute 
providing  that  whenever  any  person 
is  seen  to  drink  spirituous  liquors  in 
any  place  in  which  they  are  forbidden 
to  be  drunk,  it  shall  be  prima  facie 
evidence  of  an  illegal  sale,  etc.,  is 
unconstitutional.  The  court  said:  "If 
the  legislature  can  declare  that  a 
certain  fact  is  prima  facie  evidence 
of  the  defendant's  guilt,  such  a 
declaration  means  that  the  jury  must 
convict  unless  the  defendant  explains 
away  this  evidence;  and  if  they  can 
declare  a  fact  to  be  prima  fade,  it 
would  seem  to  follow  that  they  might 

declare  it   conclusive   evidence 

But  this  clause  of  the  statute  must 
stand,  if  at  all,  irrespective  of  any 
natural  tendency  in  the  fact  of  such 
drinking  to  convince  a  jury  of  the 
defendant's  guilt.  To  illustrate:  If 
the  legislature  can  legally  enact  such 
a  clause,  they  might  enact  that  the 
drinking  of  liquors  a  mile  distant 
from  such  a  house,  or  shop,  should 
be  prima  fade  evidence  of  a  sale 
in  such  house  or  shop,  with  intent 
that  the  liquor  so  sold  should  be 
drunk  on  the  premises.  Or  again: 
They  might  enact  that  if  a  dead  body 


were  found  in  any  house  that  should 
be  prima  fade  evidence  that  the  oc- 
cupant of  the  house  had  murdered 
the  deceased.  Because  the  legislative 
enactment  is  merely  arbitrary,  and 
need  have  no  regard  to  the  connection, 
or  want  of  connection,  between  the  evi- 
dence and  the  conclusion  which  is  to  be 
proved,  it  is  urged  on  the  part  of  the 
people  that  this  clause  of  the  statute 
is  but  analogous  to  certain  common- 
law  presumptions,  such,  for  instance 
as  that  the  possessioii  of  recently 
stolen  property  affords  a  presumption 
that  the  possessor  is  guilty  of  the  lar- 
ceny: Wills'  Cire.  Evid.,  53;  Knicker- 
bocker V.  People,  43  N.  Y.  177.  But 
this  presumption  is  only  the  natural 
inference  which  the  jury  may  properl;v 
draw  from  circumstances  with  which 
the  party  accused  is  connected:  3 
Greenl.  Ev.,  §  31.  On  the  contrary, 
this  clause  of  the  statute  declares  a 
fact,  with  which  the  accused  is  not 
necessarily  connected,  to  be  prima 
fade  evidence  of  an  illegal  act  of 
the  accused  and  of  the  intent  with 
which  it  was  done.  Thus  this  clause 
comes  within  the  condemnation  ex- 
pressed by  Judge  Selden,  in  Wyne- 
hamer  v.  People,  13  N.  Y.  378." 
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fourteentli  amendment. ^«  Dillon,  J.,  laid  down  the  rule 
well  and  tersely  in  these  words:  "We  state  the  principle, 
which  must  be  legally  and  logically  true,  in  this  wise:  If 
any  given  step  or  matter  in  the  exercise  of  the  power  to 
tax  (as,  for  example,  the  fact  of  a  levy  by  the  proper 
authority)  is  so  indispensable  that  without  its  performance 
no  tax  can  be  raised,  then  that  step  or  matter,  whatever 
it  may  be,  cannot  be  dispensed  with,  and,  with  respect  to 
that,  the  owner  cannot  be  excluded  from  showing  the  truth 
by  a  mere  legislative  declaration  to  that  effect. "®®  A 
special  tax  bill  issued  in  pursuance  of  the  charter  of  St. 
Louis,  in  payment  for  labor  and  material  furnished  by  the 
contractor  in  improving  a  public  street  of  the  city,  when 
certified  by  the  proper  authorities  thereof,  is  prima  facie 
evidence,  as  above  stated,  of  all  the  necessary  facts  to  create 
a  lien  upon  the  property  affected,  and  to  entitle  the  holder, 
in  a  suit  therieon,  to  a  judgment  foreclosing  and  enforcing 
thb  same.  And  such  tax  bill,  when  properly  identified 
and  introduced  in  evidence,  establishes  a  prima  facie  case 
in  favor  of  a  plaintiff  which  can  only  be  overcome  by  proof 
offered  by  a  defendant  of  facts  which  destroy  its  validity 
or  regularity."'  It  was  held  in  Arkansas  that  the  legisla- 
ture had  no  power  to  make  a  donation  deed  conclusive  evi- 
dened  of  title.^  Statutes  quite  generally  exist  creating  a 
presumption  of  fraud  as  against  creditors  in  the  sale  of 
goods  in  possession,  unless  accompanied  by  immediate  de- 
livery, and  placing  the  burden  of  proving  good  faith  upon 
the  person  claiming  under  such  sale;  other  statutes  place 

88  Marx  T.  Hanthorn,  30  Fed.  579,  the  charter  provisions  of  Kansas  City, 

89  Allen  V. ,  Armstrong,  16  Iowa,  which  gave  a  prima  facie  character  to 
508;  Abbott  v.  Lindenbower, ,  42  Mo.  special  tax  bills,  apply  only  to  suits 
162.  on  the  tax  bills  and  not  to  other  ac- 

100  Section    25,    art.  6,  Charter    of  tions. 
St.  Louis;   Heman  v.  Farish,  97  Mo.  l  They   are   only   prima  facie   evi- 

App.  393,  71  S.  W.  382;   Cushing  t.  denee:   Winn  v.  Whitehouse,  96  Ark. 

Powell,   130  Mo.  App.  576,  579,   109  42,   131   S.  W.   70;   Kirby's  Dig.,   §§ 

S.  W.  1054;   Granite  etc.  Co.  y.  Mc-  2741,    4820;    Cracraft    y.    Meyer,    76 

Manus,  144  Mo.  App.  593,  129  S.  W.  Ark.  450,  88  S.  W.  1027;   Cairo'  etc, 

448.     In  Patton  v.  Tate,  145  Mo.  App.  B.  Go.  y.  Parks,  32  Ark.  131. 
273,  129  S.  W.  1022,  it  was  held  that 


153  BURDEN  OF  PKOOF.  §  196  (194) 

the  burden  of  showing  good  faith  upon  the  holders  of  chat- 
tel mortgages  in  contests  between  such  mortgagees  and  the 
creditors  of  the  debtor.  It  is  within  the  legislative  power 
not  only  to  legalize  as  evidence  a  presumption  that  the 
insolvency  of  a  bank  was  catised  by  the  fraudulent  act  of 
the  officers  directly  charged  with  its  affairs,  but  also  to 
place  upon  such  officers  the  burden  of  rebutting  this  pre- 
sumption. There  is  no  hardship  in  this  rule  to  the  offi- 
cial who  has  honestly,  though  unsuccessfully,  administered 
the  affairs  of  a  bank.^  In  bastardy  cases,  statutes  have 
provided  that  the  examination  of  the  woman  taken  and  re- 
turned shall  be  presumptive  evidence  against  the  person 
accused,  subject  to  be  rebutted  by  other  testimony  which 
may  be  introduced  by  the  defendant.  This  carries  with  it 
the  force  and  effect  of  changing  the  burden  of  the  issue 
as  to  the  paternity  of  the  child,  and  that,  on  the  introduc- 
tion of  the  affidavit  on  the  part  of  the  mother,  the  testi- 
mony introduced  and  relevant  must  be  considered  and  the 
question  determined  according  to  this  ruling.*  The  legis- 
lature has  authority  to  provide,  in  appeals  from  orders  of 
the  State  Railway  Commission^  that  the  burden  of  proof 
should  rest  upon  the  party  seeking  to  set  aside  the  de- 
cision of  the  commissioners  to  show  by  clear  and  satisfac- 
tory evidence  that  the  order  is  unreasonable  and  unjust, 
and  that  the  record  should  be  prima  facie  evidence  that 
the  order  is  just  and  reasonable.*  The  protest  of  any 
foreign  or  inland  bill  of  exchange  or  promissory  note  cer- 
tified by  a  notary  public  may  be  made  legal  evidence  of 
the  facts  stated  in  such  protest,  and  the  statute  giving  it 
that  effect  is  constitutional,  and  is  not  restricted  to  pro- 

2  Toumans  v.  State,  7  Ga.  App.  101,  outweigh  that  ofEered  by  the  defend- 

66  S.  E.  383.  ant,   and   it    must    be    of    the   same 

*  State  V.  Dowdy,  145  N.  C.  432,  clear  and  satisfactory  nature  as  that 
58  S.  B.  1002;  State  v.  McDonald,  required  in  other  eases  where  pre- 
152   N.   C.   802,   67   S.   E.   762.  sumptions  of  validity  attach  to  the  in- 

*  Chicago  etc.  Co.  v.  Nebraska  State  strument  sought  to  be  set  aside,  or 
By.  Commission,  85  Neb.  818,  26  L.  to  the  transaction  sought  to  be  de- 
B.   A.,   N.   S.,   444,   124   N.   W.   477.  clared  void.) 

{In   such   a.  case   the   evidence   must 
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tests  made  before  its  enactment."  A  statute  authorizing 
tlie  appointment,  of  an  auditor  in  actions  of  account  for 
the  purpose  of  stating  the  account  between  the  parties,  and 
of  making  a  report  to  the  court,  which  report  may,  under 
the  direction  of  the  court,  be  given  in  evidence  to  the  jury, 
may  have  the  effect  of  changing  the  burden  of  proof,  be- 
cause the  report  must  be  assumed  prima  facie  to  be  cor- 
rect. The  statute  is  nevertheless  valid  and  free  from  con- 
stitutional objection.®  It  goes  without  saying  that  where 
facts  are  made  by  statute  prima  facie  evidence,  in  civil 
cases  the  burden  of  evidence  (so  generally  miscalled  bur- 
den of  proof  that  we  have  used  the  terms  indiscriminately) 
is  immediately  shifted,'^  but  the  general  burden  of  proof 
remains  as  in  ordinary  cases.^  For  other  statutes  on  the 
subject  of  which  these  are  only  illustrations,  the  practiT 
tioner  should  consult  the  statutes  of  his  jurisdiction.® 


B  Fales  V.  Wadsworth,  23  Me.  553. 

6  Holmes  v.  Hunt,  122  Mass.  505,  23 
Am,  Rep.  381;  Allen  v.  Hawks,  11 
Pick.  (Mass.)  359;  Morgan  v.  Morse, 
13  Gray,  150. 

7  Chandler  v.  Northrop,  24  Barb. 
(N.  Y.)  129;  Wallace  v.  Western  N. 
n.  R.  Co.,  104  N.  C.  442,  10  S.  E. 
552. 

8  Inhabitants  of  Gohasset  v.  Moors, 
204  Mass.  173,  90  N.  E.  978. 

9  Other  cases  of  interest  are  Chi- 
cago etc.  R.  Co.  V.  City  of  Chicago, 
217  111.  343,  75  N.  E.  499  (commission- 
ers' condemnation  report) ;  Meadow- 
croft  V.  People,  163  HI.  56,  54  Am. 
St.  Rep.  447,  35  L.  R.  A.  176,  45 
N.  E.  303  (banker's  failure  within 
thirty  days  after  receiving  deposit)  : 
Bertrand  v.  Taylor,  87  111.  235  (burnt 
record  act) ;  Murphy  v.  Williamson, 
85  111.  149  (plaintiff  in  ejectment 
proving  possession) ;  Broadie  v.  Car- 
son, 81  Kan.  467,  106  Pac.  294  (rec- 
ords of  land  sales) ;  Jones  v.  Hiekoy, 
80  Kan.  109,  133  Am.  St.  Rep.  190, 


102  Pac.  247  (service  of  process) ; 
Grinky  v.  Durfee,  137  Mich.  49,  100 
N.  W.  171  (insanity  certificates) ;  Ir- 
win V.  Pierro,  44  Minn.  490,  47  N.  W. 
154  (probate  decrees) ;  Belcher  v. 
Mhoon,  47  Miss.  613  (fixing  infer- 
ences to  be  drawn  from  facts) ;  Chiles 
V.  School  Dist.  of  Buckner,  103  Mo. 
App.  240,  77  S.  W.  82  (presumption 
of  satisfaction  of  judgment)  ;  Coe  v. 
Ritter,  86  Mo.  277  (recitals  in  deeds) ; 
Howard  v.  Moot,  64  N.  Y.  262  (tes- 
timony taken  de  iene  esse);  State  v. 
Kline,  50  Or.  426,  93  Pac.  237  (in- 
toxicating liquors)  ;  Northern  Liber- 
ties V.  St.  John's  Church,  13  Pa.  104 
(claims  in  municipal  assessment 
suits) ;  Sims  v.  Sealy,  53  Tex.  Civ. 
App.  518,  116  S.  W.  630  (certified 
copies) ;  Sandberg  v.  State,  113  Wis. 
578,  89  N.  W.  504  (birth  and  death 
records) ;  Ehle  v.  Brown,  31  Wis.  405 
(sheriff's  deed) ;  Lumsden  v.  Cross,  10 
Wis.  282  (tax  lists) ;  State  v.  King, 
64  W.  Va.  546,  63  S.  E.  468  (re- 
citals in  deeds). 
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§  197  (195).  The  right  to  begin  and  reply.— Strictly 
speaking,  the  discussion  of  the  right  to  begin  and  reply 
should  find  place  in  a  work  on  Trial  rather  than  here ;  but 
it  is  so  closely  connected  with  the  subject  of  burden  of 
proof,  that  the  busy  practitioner  may  look  for  some  ref- 
erence to  the  very  practical  question  as  to  who  has  the 
right  to  begin  the  introduction  of  evidence,  and  the  right 
to  open  and  reply  in  the  argument  to  the  court  or  jury. 
This  is  for  the  determination  ^^  of  the  court  in  the  absence 
of  statutory  provision  on  inspection  of  the  pleadings}^ 
The  rule  which  has  come  to  prevail  is  that  "the  plaintiff 
should  bring  his  own  cause  of  complaint  before  the  court 
and  jury  in  every  case  where  he  has  anything  to  prove, 
either  as  to  the  facts  necessary  for  his  obtaining  a  ver- 
dict or  as  to  the  amount  of  damages  to  which  he  conceives 
the  proof  of  such  facts  may  entitle  him."^^     The  defend- 


10  This  determination  is  a  matter  of 
right,  not  privilege:  Davis  v.  Mason, 
4  Pick.  (Mass.)  156;  Porter  v.  Still, 
63  Miss.  357;  Judge  of  Probate  v. 
Stone,  44  N.  H.  593;  Farmers'  Nat.' 
Bank  V.  GaskiU,  9  N.  J.  L.  J.  204; 
Lake  Ont.  Nat.  Bank  v.  Jiidson,  122 
N.  Y.  278,  25  N.  B.  367;  Smith  v. 
Traders'  Nat.  Bank,  74  Tex.  541,  12 
S.  W.  221.  Although  in  some  states 
it  lies  strictly  within  the  discretion  of 
the  court:  Smith  v.  Coopers,  9  Iowa, 
376;  Aultman  v.  Falkum,  47  Minn. 
414,  50  N.  W.  471;  Lucas  v.  Sulli- 
van, 33  Mo.  389;  Smith  v.  Frazier, 
53  Pa.  226 ;  Woodward  v.  Iowa  L.  Ins. 
Co.,  104  Tenn.  49,  56  S.  W.  1020; 
and  there  are  decisions  which,  while 
not  going  that  length,  allow  the  court 
discretion  in  cases  where  there  is 
doubt  as  to  the  balance  of  the  issues: 
Oexner  v.  Loehr,  133  Mo.  App.  211, 
113  8.  W.  727 ;  Metropolitan  Life  In's. 
Co.  V.  Shane,  98  Ark.  132,  135  S.  W. 
836. 

11  Dahlman    v.    Hammel,    45    Wis. 
466;    Bichards   v;  Nixon,   20   Pa.   19. 


See  note  to  Brunswick  etc.  R.  R.  Co. 
V.  Wiggins,  61  L.  R.  A.  513-526; 
Mason  v.  Seitz,  36  lud.  516;  Trenk- 
mann  v.  Schneider,  23  Misc.  Rep. 
336,  51  N.  Y.  Supp.  232;  Kenning- 
ton  V.  Catoe,  68  S.  C.  470,  47  S.  E. 
719;  Pontifex  v.  Jolley,  9  Car.  &  P. 
202,  38  Eng.  Com.  L.  127.  The  ad- 
mission of  facts  at  the  opening  of  the 
trial  by  the  defendants  does  not  change 
the  rule:  Lake  Ontario  Bank  v.  Jud- 
son,  122  N.  Y.  278,  25  N.  E.  367. 

12  Lord  Denman  in  Mercer  v. 
Whall,  5  Q.  B.  447,  5  Ad.  &  E.,  N. 
S.,  447,  114  Eng.  Reprint,  1318; 
Lake  Ontario  Bank  v.  Judson,  122  N. 
Y.  638,  25  N.  E.  392;  Dorr  v.  Trc- 
mont  Nat.  Bank,  128  Mass.  349;  Cun- 
ningham V.  Galagher,  61  Wis.  170,  20 
N.  W.  925  (slander) ;  Welsh  v.  Bun, 
56  Neb.  361,  76  N.  W.  905;  Soren- 
sen  V.  Sorensen,  68  Neb.  483,  94  N. 
W.  540,  98  N.  Y.  837,  100  N.  W.  930, 
103  N.  W.  455;  Bates  v.  Forcht,  89 
Mo.  121,  1  S.  W.  120  (execution  of 
a  note) ;  Robinson  v.  Hitchcock,  8 
Met.   (Mass.)    64;  Perkins  v.  Ermel, 
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ant  who  may  wish  to  take  the  right  of  opening  and  con- 
cluding the  trial  must  so  frame  his  pleading  as  to  present 
no  issue  upon  any  allegation  of  the  complaint  essential 
to  the  plaintiff's  alleged  cause  of  action.  If  the  defendant 
fails  to  do  that,  no  matter  how  little  proof  the  remaining 
issues  require  or  how  easily  or  in  what  manner  it  may  be 
established  by  evidence,  the  right  of  the  plaintiff  to  open 
and  close  is  not  denied  him.^^    It  must  be  borne  in  mind 


2  Kan:  325;  Eahm  v.  Deig,  121  Ind. 

283,  23  N.  B.  141;  Pierce  v.  Lyman, 
28  Ark.  550;  Johnson  v.  Josephs,  75 
Me.  544;  Love  v.  Diekerson,  85  N.  C. 
5;  Dille  v.  Lovell,  37  Ohio  St.  415 
(assault,  plea  of  justi-fication) ;  Young 
V.  Highland,  9  Gratt.  (Va.)  16  (as- 
sault and  battery,  plea  of  justifica- 
tion) ;  Graham  v.  Gautier,  21  Tex. 
Ill  (action  for  physician's  bill, 
counterclaim  for  want  of  skill)  ;  Camp 
V.  Brown,  48  Ind.  575  (where  proof 
was  necessary  to  show  reasonable  at- 
torney fee  in  a  note) ;  Wright  v.  Ab- 
bott, 85  Ind.  154  (action  on  account, 
cause  of  action  denied,  plea  of  pay- 
ment) ;  Dahlman  v.  Hammel,  45  Wis. 
466  (action  on  guaranty  of  notes,  an- 
swer denying  indebtedness  and  set- 
ting up  fraud) ;  Buzzell  v.  Snell,  25 
N.  H.  474  (goods  sold,  plea  general 
issue  and  tender).  Some  of  the  older 
eases,  however,  do  not  conform  to  this 
rule,  but  are  cited  for  reference.  For 
example,  Bansome  v.  Christian,  56  Ga. 
351  (slander) ;  Moses  v.  Gatewood,  5 
Eich.  (S.  C.)  234  (libel  and  slander)  ; 
Downey  v.  Day,  4  Ind.  531  (assault)  ; 
Golds  berry  v.  Stuteville,  3  Bibb 
(Ky.),  345  (assault);  McKenzie  v. 
Milligan,  1  Bay  (S.  C),  248  (as- 
sault) ;  Page  v.  Carter,  8  B.  Mon. 
(Ky.)  192.  In  Massachusetts,  the 
tendency  of  the  decisions  is  to  allow 
the  plaintiff  to  open  and  close  in  all 
oases:  Dorr  T.  Tremont  Bank,  128 
Mass.  349. 


13  St.  Louis  etc.  E.  Co.  v.  Thom- 
ason,  59  Ark.  140,  26  S.  W.  598; 
Maodermid  v.  Watkins,  41  Colo.  231, 
92  Pac.  701;  Young  v.  Newark  F. 
Ins.  Co.,  59  Conn.  41,  22  Atl.  32; 
Lofland  v.  McDaniel,  1  Penne.  (Del.) 
416,  41  Atl.  882;  Widincamp  v.  Wid- 
incamp,  135  Ga.  644,  70  S.  E.  566; 
Horton  V.  Pintchunck,  110  Ga.  355,  35 
S.  E.  663;  Bemis  v.  Horner,  165  El. 
347,  46  N.  E.  277;  Long  etc.  Co.'  v. 
Branes,  162  Ind.  22,  69  N.  E.  454; 
Craggs  V.  Bohart,  4  Ind.  Ter.  443,  69 
S.  W.  931;  Wilson  v.  Big  Joe  Block 
Coal  Co.,  142  Iowa,  521,  119  N.  W. 
604;  Baugman  v.  Baughman,  32  Kan. 
538,  4  Pao.  1003;  Givena  t.  Berk- 
ley, 108  Ky.  236,  56  S.  W.  158,  21 
Ky.  Law  Eep.  1653;  Page  v.  Carter, 
8  B.  Mon.  (Ky.)  192;  Young  v.  Hay- 
don,  3  Dana  (Ky.),  145;  Daviess  v. 
Arbuckle,  1  Dana  (Ky.),  525;  Beau- 
lieu  V.  Furst,  3  Bob.  (La.)  345; 
Hurley  v.  O'Sullivan,  137  Mass.  86; 
Viehman  v.  Soelter,  105  Minn.  60, 
116  N.  W.  1023;  Porter  v.  Still,  63 
Miss.  357;  James  v.  Mutual  Reserve 
Fund  L.  Assn.,  148  Mo.  1,  49  S.  W. 
978;  Judge  of  Probate  v.  Stone,  44 
N.  H.  593;  Farmers'  Nat.  Bank  ,. 
Gaskill,  9  N.  J;  L.  J.  204;  Ileilbronu 
V.  Herzog,  165  N.  Y.  98,  58  N.  E. 
759;  Love  v.  Diekerson,  85  N.  C.  5; 
Beatty  v.  Hatcher,  13  Ohio  St.  115; 
Von  Storch  v.  Von  Storch,  196  Pa.  545, 
46  Atl.  1062 ;  Beckham  v.  Southern  K. 
Co.,  5  S.  C.  25,  27  S.  B.  611;  Parks 
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we  are  referring  to  the  general  practice,  for  while  in  many 
states  the  right  to  begin  and  reply  is  regulated  by  rule  of 
court,  on  the  other  hand,  in  some  states  it  has  formed  mat- 
ter for  statutory  enactment.  In  Alaska,  California,  Idaho, 
Louisiana,  North  Dakota,  South  Dakota,  Oregon,  and  Utah, 
for  instance,  the  plaintiff  has  the  right  by  virtue  of  code 
or  statutory  provision,  to  open  and  close  without  regard 
to  the  burden  of  proof  or  affirmative  of  the  issue.^*  For 
ourselves,  we  cannot  but  think  that  the  code  provisions  last 
referred  to  are  to  be  preferred,  in  that  they  aim  at  that 
general  uniformity  which  conduces  to  the  proper  expedi- 
tion of  business.  To  return,  however,  to  the  position  as 
at  present  defined,  it  is  laid  down  as  a  general  rule  that 
the  party  who  has  the  affirmative  of  the  issue  to  maintain 
shall  begin  and  close.  This  rule,  however,  has  been  held 
subject  to  several  limitations,  and  been  more  or  less  fluc- 
tuating both  in  England  and  America ;  so  much  so,  that  it 
would  be  difficult,  perhaps,  at  the  present  time,  to  lay  down 
any  definite  rules  of  practice  as  well  sustained  by  author- 
ity which  could  not  be  contradicted  by  other  authority 
equally  respectable.  Some  jurisdictions  hold  it  to  be  a 
matter  of  right,  while  others  decide  that  it  rests  in  the  legal 
discretion  of  the  court  at  the  trial.  Wherever  the  plea,d- 
ings  admit  the  plaintiff's  whole  cause  of  action,  and  at- 
tempt to  avoid  it  by  new  matter,  the  defendant  has  the 
right  to  begin  and  close.  But  where  the  whole  is  not  ad- 
mitted and  anything  is  left  for  the  plaintiff  to  show,  the 
right  to  commence  and  close  is  with  him.^^  In  considering 
which  party  ought  to  begin,  it  is  not  so  much  the  form  of 
the  issue  which  is  to  be  regarded  as  the  substance  and 
effect  of  it;  and  the  judge  will  consider  what  is  the  sub- 
stantial fact  to  be  made  out,  and  on  whom  it  lies  to  make 

V.  Young,  75  Tex.  278,  12  S.  W.  986 ;  14  Prom  the  full  and  instructive 
Goss  V.  Turner,  21  Vt.  437;  Overton  note  to  Brunswick  &  W.  B.  Co.  v. 
V,  Davisson,  1  Gratt.  (Va.)  211,  42  Wiggins,  61  L.  B.  A.  513,  from  which 
Ami.  Dee.  544;  McDougall  v.  Wall-  we  have  extracted  numerous  well- 
ing, 19  Wash.  80,  52  Pac.  530;  Arm-  edited  propositions  and  authorities, 
strong  V.  United  States,  1  Fed.  Cas.  16  Thurston  v.  Kennett,  22  N.  H. 
No.  548,  Gilp.  399.  151. 
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it  out.^*  Whenever  tlie  general  issue  is  in  the  case,  the 
plaintiff  has  the  right  to  open  and  close.^'^  The  test  is 
where  the  plaintiff,  upon  the  pleadings-  without  any  proof, 
is  entitled  to  recover  upon  the  causes  of  action  alleged  in 
his  complaint.  If  he  is  so  entitled  to  recover  and  if  the 
defendant  alleges  any  counterclaim,  controverted  by  the 
plaintiff's  pleading,  or  any  affirmative  matter  of  defense 
in  avoidance  of  the  plaintiff 's  alleged  cause  of  action  which 
is  the  subject  of  trial,  the  defendant  has  the  right  to  open 
and  close,    otherwise   not.^*    Accordingly,   in   all   actions 


16  Bills  V.  Vose,  27  N.   H.  212. 

17  Jarboe  v.  Seherb,  34  Ind.  350; 
Cox  v.  Viekers,  35  Ind.  37;  Fountain 
V.  West,  23  Iowa,  9,  92  Am.  Dec.  405; 
Kearny  v.  Gough,  5  Gill  &  J.  (Md.) 
457;  Toppan  v.  Jenness,  21  N.  H.  232; 
Hudson  V.  Wetherington,  79  N.  C.  3; 
Harvey  v.  Brouilette,  61  Vt.  525,  17 
Atl.  722;  Farrington  v.  Jennison,  67 
Vt.  569,  32  Atl.  641;  Price,  v.  Sea- 
ward, Car.  &  M.  23.  In  the  natural 
course  of  litigation,  this  .burden  and 
right  usually  reside  with  the  plaintiff, 
the  party  who  initiates  the  action, 
proceeding  or  suit;  and,  this  being 
SO;  it  follows  that,  so  long  as  the  af- 
firmative of  any  substantial  issue, 
however  slight,  remains  with  the  plain- 
tiff, he  retains  the  right  to  open  and 
close,  even  though  the  aflSrmative  of 
a,  majority  of  such  issues  is  with  the 
defendant.  But  where  the  latter, 
either  in  positive  terms,  or  by  the 
nature  and  character  of  his  pleading, 
absolutely  admits  the  cause  of  action, 
thereby  absolving  the  plaintiff  from 
the  necessity  of  making  any  proof 
thereof,  in  order  to  succeed,  the  bur- 
den and  right  are  said  to  shift  and 
rest'  with  the  defendant.  (From  the 
note  to  Brunswick  etc.  E.  E.  Co.  t. 
Wiggins,  61  L.  E.  A.  513,  above  re- 
ferred to.) 

18  Jones  V.  Seymour,  95  Ark.  593, 
130  S.  W.  560  J  Pierce  v.  Lyman,  28 


Ark.  556;  Teller  v.  Ferguson,  24  Colo. 
432,  51  Pac.  429;  Pyles  v.  Piedmont 
Mt.  Airy  Guano  Co.,  58  Fla.  348,  50 
South.  872;  Widincamp  v.  Widin- 
eamp,  135  Ga.  644,  70  S.  E.  566; 
Brunswick  etc.  E.  Co.  v.  Wiggins, 
113  Ga.  842,  61  L.  E.  A.  513,  39  S. 
E.  551 ;  Convert  v.  Bishop  etc.  Co.,  152 
111.  App.  516;  Chronister  v.  Anderson, 
73  m.  App.  524;  Liudley  v.  Sulli- 
van, 133  Ind.  588,  32  N.  E.  738,  33 
N.  B.  361 ;  Names  v.  Boston  Dwelling 
House  Ins.  Co.,  95  Iowa,  642,  64  N. 
W.  628;  Hawkins  Furniture  Go.  v. 
Morris,  143  Ky.  738,  137  S.  W.  527; 
Doerhoefer  v.  Shewmaker,  123  Ky. 
646,  97' S.  W.  7,  29  Ky.  Law  Eep. 
1193;  Baltimore  v.  Hurlock,  113  Md. 
674,  78  Atl.  558;  Crapson  v.  Wal- 
lace, 81  Mo.  App.  680;  Kraus  v. 
Clark,  81  Neb.  575,  116  N.  W.  164; 
Thurston  v.  Kennett,  22  N.  H.  151; 
Phyfe  v.  Dale,  69  Misc.  Eep.  637,  126 
N.  Y.  Supp.  92;  Lake  Ontario  Na- 
tional Bank  v.  Judson,  122  N.  Y.  278, 
25  N.  E.  367;  Murray  v.  New  York 
L.  Ins.  Co.,  85  N.  Y.  236;  Stronach 
V.  Bledsoe,  85  N.  C.  473;  Sanders  v. 
Sanders,  30  S.  C.  207,  9  S.  E.  94; 
Sanders  v.  Bridges,  67  Tex.  93,  2  S. 
W.  663;  Mercer  v.  Whall,  5  Adol.  & 
El.,  N.  S.,  447,  5  Q.  B.  447,  9  Jur. 
576,  14  L.  J.  Q.  B.  267,  48  Eng. 
Com.  L.  447,  14  Eng.  Eeprint,  1318; 
Miller  v.  Confederation  L.  Assur.  Co., 
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where  the  damages  are  unliquidated  and  the  amount  is  not 
admitted,  whether  in  tort^®  or  contractj^"  the  plaintiff 
opens  the  proof  and  has  the  right  to  open  and  close  the 
argument.  But  in  those  actions  where  the  pleadings  are 
so  framed  that  the  allegations  of  the  complaint  are  ad- 
mitted and  the  answer  consists  of  a  substantive  defense, 
and  where  the  damages  are  liquidated,  the  defendant  takes 
the  initiative  and  has  the  opening  and  the  close  in  intro- 
ducing evidence  as  well  as  in  the  argument.^^     Where  there 


11  Ont.  120.  Another  method  has 
been  suggested  in  the  note  to  Bruns- 
wick etc.  E.  E.  Co.  V.  Wiggins,  61 
1j.  E.  a.  513,  referred  to:  "Thus  the 
two  general  rules  for  determining  the 
ornis  probaiidi  are,  (1)  to  conceive 
the  negative  and  aflS.rmative  allega- 
tions by  which  the  issue  is  joined  both 
struck  out  of  the  record,  and  the  oniis 
probandi  lies  on  the  party  i  against 
whom  judgment  must,  in,  their  ab- 
sence, pass;  (2)  to  consider  at  the 
trial  which  party  would  succeed  if  no 
evidence  at  all  were  given,  as  the  onus 
proiatidi  must  lie  upon  his  adver- 
sary." 

19  Cunningham  v.  Gallagher,  61 
Wis.  170,  20  N.  W.  925;  Vifquain  v. 
Finch,  15  Neb.  505,  19  N.  W.  706; 
Burekhalter  v.  Coward,  16  S.  C.  435; 
Fry  T.  Bennett,  28  N.  Y.  324;  St. 
Louis  Ey.  Co.  v.  Taylor,  57  Ark.  136, 
20  S.  W.  1083.  Cases  in  slander  aiid 
libel:  Young  t.  Highland,  9  Gratt. 
(Va.)  16;  Johnson  v.  Josephs,  75  Me. 
544;  Shulse  v.  Me  Williams,  104  Ind. 
512,  3  N.  E.  243;  Louisville  Journal- 
V.  Weaver,  13  Ky.  Law  Eep.  599, 17  S. 
W.  1018.  Assault :  Lunt  v.  Wowrmell, 
19  Me.  100.  Trespass:  Ayer  v.  Aus- 
tin, 6  Pick.  (Mass.)  225;  Cheeseman 
V.  Hart,  42  Fed.  98,  16  Morr.  Min. 
Eep.  263. 

20  Mercer  v.  Whall,  5  Q.  B.  447,  5 
Ad.  &  E.,  N.  S.,  447,  114  Eng.  Ee- 
priut  1318    (action  for  dismissing  a 


servant) ;  Graham  v.  Gautier,  21  Tex. 
.  Ill  (action  for  pay  for  physician's 
services)  ;  Camp  v.  Brown,  48  Ind.  575 
(action  on  notes  providing  for  rea- 
sonable attorney's  fees).  But  the  ad- 
mission of  the  cause  of  action,  except 
as  to  questions  of  value,  does  not 
give  defendant  this  right:  Sanders 
V.  Bridges,  67  Tex.  93,  2  S.  W.  663. 
See  next  section. 

21  Donaho.e  v.  Eieh,  2  Ind.  App. 
540,  28  N.  W.  1001  (action  for  rent 
and  attorneys'  fees  under  a  lease) ; 
Fiss  V.  Warren,  6  Misc.  Eep.  68,  26  N. 
Y.  Supp.  75  (action  on  a  note,  the  de- 
fendant, by  claiming  and  being  al- 
lowed the  affirmative,  assumes  the  bur- 
den of  proof;  and  the  same  is  held 
on  the  reverse  state  of  facts  in  Bur- 
gess V.  Burgess,  44  Neb.  16,  62  N. 
W.  242,  where,  without  objection,  one 
party  assumes  the  burden  of  proof, 
he  also  has  the  right  to  open  and  close 
to  the  jury).  This  is  true  in  actions 
on  notes  and  hills:  Warner  v.  Haines, 
6  Car.  &  P.  666;  List  v.  Kortepeter, 
26  Ind.  27;  Harvey  v.  Ellithorpe,  26 
111.  418;  Tipton  v.  Triplett,  1  Met. 
(Ky.)  570;  Hudson  v.  Wetherington, 
79  N.  C.  3;  Blaekledge  v.  Pine,  28 
Ind.  46;  Fairbanks  v.  Irwin,  15  Colo. 
366,  25  Pac.  701;  Montgomery  v. 
Hunt,  93  Ga.  438,  21  8.  E.  59;  in- 
surance policies:  Viele  v.  Germania 
Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec. 
83;   Young  v,  Newark  Fire  Ins.  Co., 
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is  but  one  issue,  and  the  affirmative  is  upon  the  defendant, 
or  where  the  affirmative  of  all  the  issues  is  upon  him, 
then  he  has  the  right  to  begin.^^  And  so,  where  the  de- 
fendant pleads  by  way  of  confession  and  avoidance,  or  in 
such  other  manner  as  to  admit  the  plaintiff's  cause  of  ac- 
tion, or  in  open  court,  before  entering  upon  the  trial,  he 
admits  the  plaintiff's  cause  of  action,  and  thus  obviates 
the  necessity  of  any  proof  on  his  part,  the  defendant  will 
be  entitled  to  open  and  close.^^ 

§  198  (196).  Same,  continued. — We  have  now  to  con- 
sider the  nature  of  admissions  made  by  the  defendant. 
The  rule  is  not  changed  by  the  fact  that  there  are  admis- 
sions in  the  answer  of  the  facts  alleged  in  the  complaint, 
unless  such  admissions  were  such  that  the  plaintiff  is  not 
required  to  introduce  any  evidence  in  the  first  instance  to 
entitle  him  to  judgment,  but  such  admissions  must  cover 
the  whole  cause  of  action  to  entitle  the  defendant  to  be- 


59   Conn.   41,  22   Atl.  32;   Murphy  v. 
New  York  Life  Ins.   Co.,   85   N.   Y. 
236;  check:  Elwellv.  Chamberlin,  31 
N.  Y.  611;  m  actions  whfere  defend- 
ant sets  up  an  afflrmative  defeiise  or 
counterclaim,  as.JisitJ'i/:  Suiter  v.  Park 
Mat.   Bank,  35  Neb.   372,   53   N.  W. 
205;  "Harvey  v.  Bllithorpe,  26  111.  418; 
Elwell  V.  Chamberlin,  31  N.  Y.  611; 
Seekel  v.   Norman,   78   Iowa,  254,  43 
N.  W.  190;  tender:  Auld  v.  Hepburn, 
Fed.  Gas.  No.  650,  1  Cranch  C.  C.  122 
•  discharge    in     bankruptcy     or     insol- 
vency: Eichsird  v.  Nixon,  20  Pa.  19 
failure  of  oonsideration   of   a   note 
Towsey   v.   Shook,   3  Blackf.    (Ind.) 
267,  25  Am.  Dec.  108;  want  of  jur 
isdn,ction:  Tipton  v.  Triplett,  1  Met, 
(Ky.)    570;    List    v.    Kortepeter,    26 
Ind.  27;   fraud  or  duress :   Elwell  v, 
ChamberUn,  31  N.  Y.  611;   Hoxie  v, 
Greene,    37    How    Pr.    (N.    Y.)    97 
want    of    consideration:   Crabtree   v, 
Atchison,  93  Ky.  338,  20  S.  W.  260 
action  on  judgment,  plea  of  satisfac- 


tion: Pinson  v.  Puckett,  35  S.  C.  178, 
14  Si  E.  393.  The  plaintiff  has  the 
right  to  open  and  close  when  answer 
consists  of  general  denial:  Dahlman 
V.  Hammel,  45  Wis.  466;  Stayner 
T.  Joyce,  120  Ind.  99,  22  N.  E.  89 ; 
Lieb  V.  Craddock,  87  Ky.  525,  9  8.  W. 
838;  or  of  specific  allegations  con- 
stituting a  denial:  Amos  v.  Hughes, 
1  Moody  &  E.  464;  Ayer  v.  Austin, 
6  Pick.  (Mass.)  225;  Toppan  y.  Jen- 
ness,  21  N.  H.  232;  Kobinson  v. 
Hitchcock,  8  Met.  (Mass.)  64;  Cox  v. 
Vickers,  35  Ind.  27;  Perkins  v.  Er- 
mel,  2  Kan.  325;  Judge  of  Probate 
V.  Stone,  44  N.  H.  593;  Carpenter  v. 
First  Nat.  Bank,  119  HI.  352,  10  N. 
E.  18;  but  waiver  by  plaintiff  of 
opening  argument  does  not  waive 
close,  if  defendant  makes  an  argu- 
ment: Trask  v.  People,  151  111.  523, 
38  N.  B.  248. 

22  McRa«   V.   Lawrence,   75    N.   C. 
289. 

23  Aurora  t.  Cobb,  21  Ind.  492. 
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gin.^*  Where  there  are  several  issues,  as  to  one  of  which 
only  the  defendant  has  the  affirmative,  the  plaintiff  has 
both  the  opening  and  the  closing,  as  "it  is  not  usual  to 
divide  the  issues  and  allow  them  to  be  argued  piecemeal."^* 
The  right  of  the  plaintiff  to  open  and  close  is  not  neces- 
sarily defeated  by  the  act  of  the  defendant  in  setting  up 
some  special  plea  or  defense.  Such  special  defense  may 
be  in  effect  a  denial  of  the  plaintiff's  title  or  of  some  of 
the  allegations  of  the  complaint,  and  not  an  admission.^® 
Thus,  where  the  plaintiff's  right  of  action  depends  upon 
proof  of  bona  fide  ownership,  his  right  to  open  and  close 
is  not  taken  away  by  allegations  in  the  answer  that  his 
title  is  fraudulent.*'^  It  is  held  in  some  jurisdictions  that 
the  determination  of  this  question  by  the  court  does  not 
affect  the  merits  of  the  ease,  and  that  an  erroneous  deci- 
sion is  not  a  ground  for  reversal  in  the  appellate  court, 
although  it  may  be  a  ground  for  granting  a  new  trial  by 


24  Eahm  v.  Deig,'  121  Ind.  283, 
23  N.  E.  141;  Seymour  v.  Bailey, 
76  Ga.  .338.  See  note  to  Brunswick 
etc.  E.  K.   Co.   V.  Wiggins,  61  L.  R. 

A.  513-563;  Phoenix  Ins.  Co.  v.  Gray, 
113  Ga.  424,  38  S.  B.  992;  Hyatt  v. 
Clements,  65  Ind.  12;  Goodpaster  v. 
Voris,  8  Iowa,  334,  74  Am.  Dee.  313; 
Louisville  etc.  E.  Co.  v:  Schwab,  127 
Ky.  82,  105  S.  W.  110,  31  Ky.  Law 
Eep.  1313;  Sorensen  v.  Sorensen,  68 
Neb.  483,  94  N.  W.  540,  98  N.  W. 
837,  100  N.  W.  930,  103  N.  W.  455; 
Sanders  v.  Bridges,  67  Tex.  93,  2  S. 
W.  663 ;  Doe  v.  Tucker,  M.  &  M.  536, 
22  Eng.  Com.  L.  580 ;  Mann  v.  Demp- 
ster, 181  Fed.  76,  104  C.  C.  A.'  110. 

25  Bertrand  v.  Taylor,  32  Ark.  470; 
Comstock  V.  Hadlyme,  8  Conn.  254, 
20  Am.  Dec.  100;  Carpenter  v.  Joliet 
First  Nat.  Bank,  119  111.  352,  10  N. 

B.  18;  Bowen  v.  Spears,  20  Ind.  146; 
Jackson  v.  Pittsford,  8  Blaekf.  (Ind.) 
194;  Viele  v.  Germania  Ins.  Co.,  26 
Iowa,  9,  96  Am.  Dec.  83;  Jennings  v. 

Evidence  II — 11 


Maddox,  8  B.  Mon.  (Ky.)  430;  Abat 
V.  Sigura,  5  Mart.,  N.  S.  (La.),  73; 
Lunt  V.  WormweU,  19  Me.  100;  Ayer 
V.  Austin,  6  Pick.  (Mass.)  225;  Porter 
V.  Still,  63  Miss.  357 ;  Sorensen  v. 
Sorensen,  68  Neb.  483,  94  N.  W.  540, 
98  N.  W.  837,  100  N.  W.  930,  103 
N.  W.  455;  Buzzell  v.  Snell,  25  N. 
H.  474;  Chesley  ».  Chesley,  37  N.  H. 
229;  Lake  Ontario  Bank  v.  Judson, 
122  N.  Y.  278,  25  N.  B.  367;  Stil- 
well  V.  Archer,  64  Hun,  169,  18  N. 
Y.  Supp.  888;  Johnson  v.  Maxwell, 
87  N.  C.  18;  Churchill  -v.  Lee,  77  N. 
C.  341;  Lexington  P.  etc.  Ins.  Co.  v. 
Paver,  16  Ohio,  324;  Montgomery  v. 
Swindler,  32  Ohio  St.  224;  Dixon,  C. 
J.,  in  Central  Bank  v.  St.  John,  17 
Wis.  157;  Curtis  v.  Wheeler,  4  Car. 
&  P.  196,  1  Moody  &  M.  493. 

28  Beatty  v.  Hatcher,  13  Ohio  St. 
115  (answer  admitted  an  assignment, 
but  alleged  to  be  fraudulent). 

27  Churchill  v.  Lee,   77   N.   C.  341. 
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the  trial  judge."  But  the  rule  which  more  generally  pre- 
vails is  that  the  denial  of  a  right  to  a  party  who  is  en- 
titled to  open  and  reply  so  far  affects  the  merits  as  to 
afford  ground  for  reversal  on  appeal  when  the  question  is 
presented  by  the  bill  of  exceptions.^'  In  other  states  the 
question  is  deemed  one  of  judicial  discretion,  and  the  de- 
cision of  the  trial  judge  will  not  be  disturbed,  except  in 
cases  of  manifest  abuse,  where  it  appears  that  the  com- 
plaining party  has  been  injured  by  the  erroneous  ruling.^* 
The  subject  of  this  and  the  preceding  section  have,  been 
well  summarized  in  a  valuable  work  of  reference  on  the 
subject^^  that  the  "burden  of  proof  with  its  incident  right 
to  open  and  close,  naturally  and  necessarily  is,  in  the  first 


28  Lancaster  v.  Collins,  115  U.  S. 
222,  29  L.  Ed.  373,  6  Sup.  Ct.  Eep. 
33;  Day  v.  Woodworth,  13  How.  (XT. 
S.)  363,  14  L.  Ed.  181;  Cothran  v. 
Forsyth,  68  Ga.  560;  Eeiehard  v. 
Manhattan  Ins.  Co.,  31  Mo.  518;  Ault- 
man  v.  Falkum,  47  Minn.  414,  50  N. 
W.  471,  by  statute;  Lexington  Ins. 
Co.  V.  Paver,  16  Ohio,  324;  Hall  v. 
Weare,  92  U.  S.  728,  23  L.  Ed.  500; 
Carpenter  v.  First  Nat.  Bank,  119 
111.  352,  10  N.  E.  18 ;  Montgomery 
T.   Swindler,  32  Ohio  St.  224. 

29  Davis  V.  Mason,  4  Pick.  (Mass.) 
156;  Merriam  v.  Cunningham,  11 
Gush.  (Mass.)  40;  Eoyal  Ins.  Co.  v. 
Sohwing,  87  Ky.  410,  9  S.  W.  242; 
Millerd  t.  Thorn,  56  N.  Y.  402; 
Porter  v.  Still,  63  Miss.  357;  Ben- 
ham  V.  Howe,  2  Cal.  387,  56  Am.  Dec. 
342;  Johnson  v.  Maxwell,  87  N.  C. 
18;  Blackledge  v.  Pine,  28  Ind.  466; 
Young  V.  Highland,  9  Gratt.  (Va.) 
16. 

30  Denver  Land  etc.  Co.  v.  Bosen- 
feld  Constr.  Co.,  19  Colo.  539,  36  Pac. 
146;  Greene  v.  Georgia  Cent.  E.  Co., 
112  Ga.  859,  38  S.  E.  360;  Nagle  v. 
Schnadt,  239  111.  595,  88  N.  B.  178; 
Geringer  v.  Novak,  117  111.  App.  160; 
Gentry  v.  Singleton,  4  Ind.  Ter.  346, 


69  S.  W.  898;  Fenton  v.  Iowa  State 
Traveling  Men's  Assn.,  139  Iowa,  166, 
117  N.  W.  257;  Dent  v.  Smith,  53 
Iowa,  262,  5  N.  W.  143;  Viele  v.  Ger- 
mania  Ins.  Co.,  26  Iowa,  9,  96  Am. 
Dec.  83;  Gran  v.  Spangenberg,  53 
Minn.  42,  54  N.  W.  933;  Oexner  v. 
Loehr,  133  Mo.  App.  211,  113  S.  W. 
727;  State  v.  WaJtham,  48  Mo.  55; 
Farrell  v.  Brennan,  32  Mo.  328,  82 
Am.  Dec.  137;  Citizens'  State  Bank 
V.  Baird,  42  Neb.  219,  60  N.  W.  551; 
Seely  v.  Manhattan  L.  Ins.  Co.,  73 
N.  H.  339,  61  Atl.  585;  Lake  Ontario 
Nat.  Bank  v.  Judson,  122  N.  Y.  278. 
25  N.  E.  367;  Dille  v.  Lovell,  37  Ohio 
St.  415;  Ney  v.  Eothe,  61  Tex.  374; 
Belt  V.  Eaguet,  27  Tex.  471;  Step- 
toe  V.  Harvey,  7  Leigh  (Va.),  501; 
Ogle  V.  Adams,  12  W.  Va.  213 ;  Winn 
V.  Itzel,  125  Wis.  19,  103  N.  W.  220; 
Bannon  v.  Insurance  Co.  of  North 
America,  115  Wis.  250,  91  N.  W.  666 ; 
Kaime  v.  Trustees  of  Omro,  49  Wis. 
371,  5  N.  W.  838;  New  York  Dry 
Goods  Store  v.  Pabst  Brewing  Co., 
112  Fed.  381,  50  C.  C.  A.  29o; 
Florence  Oil  etc.  Co.  v.  Farrar,  109 
Fed.  254,  48  C.  C.  A.  345. 

31  The  note  referred  to  in  Bruns- 
wick etc.  E.   B.   Co.   V.  Wiggins,   61 
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instance,  witli  the  plaintiff  or  party  wlio  initiates  tte  ac- 
tion, suit,  or  proceeding,  and  remains  with  such  party  so 
long  as  it  continues  incumbent  on  him  to  make  any  proof 
whatever.  That  when  the  defendant,  either  hy  an  admis- 
sion in  express  and  absolute  terms,  or  by  refraining  from 
denial  of  plaintiff's  cause  of  action  and  alleging  affirma- 
tive matter  in  avoidance  of  it  renders  it  wholly  unneces- 
sary for  the  plaintiff  to  give  any  evidence  whatever  to 
have  a  complete  recovery  of  all  that  he  claims, — the  burden 
and  right  are  with  the  defendant.  That,  when  the  defend- 
ant has  secured  the  right  to  begin  by  admitting  plaintiff's 
cause  of  action  and  alleging  affirmative  matter  in  avoidance 
of  it,  if  the  plaintiff,  in  reply,  does  not  deny  the  same,  but 
in  turn  alleges  new  matter  avoiding  it,  the  burden  and 
right  is  then  said  to  again  shift,  and  return  to  and  remain 
with  the  plaintiff.  "^^ 

L.  E.  A.  513,  on  the  efEeet  of  admis-  in   open   court   during  the   trial,  and 

sions  to  change  the  burden  of  proof  frequently   at  the   suggestion   of   the 

and  right  to  open  and  close.  judge'.     And  in  Iowa   (by  code  pro- 

32  Courts  differ  as  to  when  and  how  vision)   the  right  to  conclude  cannot 

such  admissions  should  be  made.     It  be  determined    until    after    the   evi- 

would  look  as  though  the  weight  of  donee   is   in.      Such   admissions,   and 

decision   favors   the   doctrine-  that   it  their    effect    and    character,    are,    as 

must  be  at  the  very  commencement  of  has  been  said,  like  many  other  ques- 

the  trial  and  from  an  inspection  of  tious,   dependent    to   a   large    extent 

the  pleadings  alone.     But  there  is  a  upon  the  facts  and  circumstances  of 

strong  array  of  judges  who  take  an  the  individual  case.     (From  the  note 

opposite  view,  and  in  England,  par-  to  Brunswick  etc.  B.  E.  Co.  v.  Wig- 

ticularly,  the  admission  is  often  made  £i°s,  61  L.  B.  A.  513,  swgra,) 
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CHAPTER  7. 
BEST  EVIDENCE. 

§  199.  Eule  as  to  Best  Evidence. 

§  300.  Primary  and  Secondary  Evidence. 

§  200a.  Application  of  the  Eule — Illustrations. 

§  201.  Same — Private  Writings. 

§  201a.  Same— Illustrations. 

§  202.  The  Eule  Does  not  Exclude  Evidence  Unless  Objection  is  MadSr 

§  203.  Qualifications  of  the  Eule — Independent  and  Collateral  Facts. 

§  203a.  Same — Illustrations. 

§  204.  Same — Corporate  Acts. 

§  204a.  Same— Illustrations. 

S  205.  Appointment  and  Acts  of  Public  Officers. 

§  205a.  Same — Illustrations. 

§  205b.  Writings  Practically  Incapable  of  Production. 

§  205c.  Same — Public  Eecords — Statutes — Books  of  Corporations. 

§  206.  Multiplicity  of  Documents — General  Eesults. 

§  207.  Parol  Proof  of  Admissions  of  Self -harming  Evidence  Concerning  Writ- 
ings— ^English  Eule. 

§  208.  Same — Eule  in  the  United  States. 

§  209.  Same — Copies  not  the  Best  Evidence — Duplicates. 

§  210.  The  General  Eule  as  Applied  to  Telegrams — -Mode  of  Proof. 

§  211.  Communications  by  Telephone. 

§  212.  Proof  of  Lost  Instruments. 

§  213.  Same — Diligence  Necessary  Before  Secondary  Evidence  is  Allowed. 

§  214.  Same — ^Further  Illustrations. 

§  215.  Importance  of  Documents  as  Affecting  Diligence. 

§  215a.  Same — Time  of  Search. 

§  216.  Competency  of  Witnesses  to  Prove  Loss — Hearsay  Admissions — 
AfS.davit. 

§  217.  Documents  Beyond  the  Jurisdiction  of  the  Court. 

§  217a.  Documents  of  Which  Production  cannot  be  Compelled. 

§  217b.  Destruction  of  Documents — Abstraction  to  Prevent  Production. 

§  218.  Effect  of  Notice  to  Produce. 

§  219.  Object  of  Notice  to  Produce — Time  of  Giving. 

§  219a.  Same — Illustrations. 

§  220.  Efficacy  and  Eequisites  of  Notice. 

§  221.  Notice  to  Produce — On  Whom  Served. 

§  222.  Effect  of  Nonproduction  After  Notice. 

§  223.  When  Notice  to  Produce  is  not  Necessary. 

§  224.  Same,  Continued. 

§  225.  Duplicates — Eecorded  Deeds. 

§  226.  Effect  of  the  Production  of  Papers  upon  Notict. 

§  227.  Proof  of  the  Contents  of  Lost  Documents. 

§  228.  Degrees  of  Secondary  Evidence. 
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§  229.     Same — Cases  Illustrating  the  American  Rule — The  Admissibility  of 

Circumstantial  Evidence  Thereunder. 
§  230.    Same — Parol  Evidence  not  Allowed  When  the  Law  Eequires  Copies — 

Original  Always  Admissible. 
§  231.     Cross-examination  of  Witnesses  as  to  Writings. 

§  199  (197).  Rule  as  to  best  evidence, — ^As  these  com- 
mentaries are  for  the  use  of  the  practicing  lawyer,  we  do 
not  propose  to  deal  at  length  with  those  theories  and 
speculations,  highly  interesting  and  instructive  though  they 
undoubtedly  are,  as  to  whether  the  best  evidence  rule  is 
the  first  rule  of  evidence,  the  others  being  rules  for  pro- 
cedure or  pleading  as  the  case  may  be,  nor  with  its  his- 
torical vicissitudes.  At  our  day  these  may  be  omitted 
without  appreciable  loss,  for  much  of  the  argument  around 
them  is  purely  academic.  The  rule  is  here  in  vital  exer- 
cise and  we  need  rather  its  application  than  its  pedigree.^ 
What  is  of  greater  concern  is.  What  is  the  rule?  What 
is  it  for?  And  how  is  it  to  be  interpreted?  Greenleaf 
gives  us  the  definition  in  these  words:  "A  fourth  rule, 
which  governs  in  the  production  of  evidence,  is  that  which 
requires  the  best  evidence  of  which  the  case,  in  its  nature, 
is  susceptible.  This  rule  does  not  demand  the  greatest 
amount  of  evidence,  which  can  possibly  be  given  of  any 
fact;  but  its  design  is  to  prevent  the  introduction  of  any, 
which,  from  the  nature  of  the  case,  supposes  that  better 
evidence  is  in  the  possession  of  the  party.  It  is  adopted 
for  the  prevention  of  fraud;  for  when  it  is  apparent,  that 
the  better  evidence  is  withheld,  it  is  fair  to  presume,  that 
the  party  had  some  sinister  motive  for  not  producing  it, 
and  that,  if  offered,  his  design  would  be  frustrated.  The 
rule  thus  becomes  essential  to  the  pure  administration  of 

1  The  writer  recalls  a  case  in  which  that    though    one    of    the    witnesses 

two  witnesses  corroborated  a  plaintiff  might     have    been     mistaken     as     to 

as  to  a  conversation  alleged  between  place,  they  both  testified  to  the  fact, 

plaintiff  and  defendant.     One  witness  So    with     the     best     evidence     rule, 

testified    to    hearing   it   in    a   named  Whether  it  is  first  or  fourth,  it  is  the 

room   in   a  building,   the   other   posi-  rule    and    the    elimination    of    other 

tively  averred  it  occurred  in  another  rules     would     neither     augment     nor 

room.     The  learned  trial  judge  put  it  diminish  its  virility. 
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justice.  In  requiring  the  production  of  the  best  evidence 
applicable  to  each  particular  fact,  it  is  meant,  that  no  evi- 
dence shall  be  received,  which  is  merely  substitutionary  in 
its  nature,  so  long  as  the  original  evidence  can  be  had.  The 
rule  excludes  only  that  evidence,  which  itself  indicates  the 
existence  of  more  original  sources  of  information.  But  where 
there  is  no  substitution  of  evidence,  but  only  a  selection 
of  weaker,  instead  of  stronger  proofs,  or  an  omission  to 
supply  all  the  proofs  capable  of  being  produced,  the  rule 
is  not  infringed.  Thus  a  title  by  deed  must  be  proved  by 
the  production  of  the  deed  itself,  if  it  is  within  the  power 
of  the  party;  for  this  is  the  best  evidence,  of  which  the 
ease  is  susceptible;  and  its  nonproduction  would  raise  a 
presumption  that  it  contained  some  matter  of  apparent  de- 
feasance. But  being  produced,  the  execution  of  the  deed 
itself  may  be  proved  by  only  one  of  the  subscribing  wit- 
nesses, though  the  other  also  is  at  hand.  And  even  the 
previous  examination  of  a  deceased  subscribing  witness, 
if  admissible  on  other  grounds,  may  supersede  the  neces- 
sity of  calling  the  survivor.  So,  in  proof  or  disproof  of 
handwriting,  it  is  not  necessary  to  call  the  supposed  writer 
himself.  And,  even  where  it  is  necessary  to  prove  nega- 
tively, that  an  act  was  done  without  the  consent,  or  against 
the  will  of  another,  it  is  not,  in  general,  necessary  to  call 
the  person,  whose  will  or  consent  is  denied. "^  Taylor's 
and  Best's  definitions  add  little  to  that  of  Greenleaf.* 
Blackstone  says:  "And  the  one  general  rule  that  runs 
through  all  the  doctrine  of  trials  is  this,  that  the  best  evi- 
dence the  nature  of  the  case  ivill  admit  of  shall  always  be 
required,  if  possible  to  be  had;  but  if  not  possible,  then 
the  best  evidence  that  can  be  had  shall  be  allowed.  For  if 
it  be  found  that  there  is  any  better  evidence  existing  than 

2,  Greenl.  on  Ev.,  §  82.  denee      (about      1726),      Blackstone 

3  See   Thayer,   Prel.   Treat.,   c.   11,  (1768),  Lord  Loughborough    (1792), 

foT  a  concise  historical  sketch  of  the  Burke's  attack  on  it  in  the  trial  of 

expression    from     the     time     of     the  Warren  Hastings    (17i14),   Christian's 

Revolution  in  England  to  the  present,  defense  of  it   (1820),  and  such  other 

tracing  its  use  by  Holt,  C.  J.,  Cliicf  writers    as    Peake,    Phillips,    Starkie 

BaroB  Gilbert,  in   his  work   on   Evi-  Greenleaf  and  Best. 
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is  produced,  the  very  not  producing  it  is  a  presumption 
that  it  would  have  detected  some  falsehood  that  at  pres- 
ent is  concealed."*  To  Thayer  we  are  also  indebted  for 
Christian's  note  on  Blackstone's  definition.  "No  rule  of 
law,"  he  says,  "is  more  frequently  cited  and  more  gener- 
ally misconceived  than  this.  It  is  certainly  true  when 
rightly  understood ;  but  it  is  very  limited  in  its  extent  and 
application.  It  signifies  nothing  more  than  that,  if  the 
best  legal  evidence  cannot  possibly  be  produced,  the  next 
best  legal  evidence  shall  be  admitted.  Evidence  may  be 
divided  into  primary  and  secondary;  and  the  secondary 
evidence  is  as  accurately  defined  by  the  law  as  the  primary. 
But  in  general  the  want  of  better  evidence  can  never  jus- 
tify the  admission  of  hearsay,  interested  witnesses,  copies 
of  copies,  etc.  Where  there  are  exceptions  to  general 
rules,  these  exceptions  are  as  much  recognized  by  the  law 
as  the  general  rule ;  and  where  boundaries  and  limits  are 
established  by  the  law  for  every  case  that  can  possibly  oc- 
cur, it  is  immaterial  what  we  call  the  rule  and  what  the 
exception."  No  language  can  better  or  more  tersely  de- 
scribe its  present  day  use  than  Thayer  employed,  and  in- 
deed the  brilliant  writer  might  well  have  included  in  his 
denunciation  of  slipshod  use  many  other  terms  which  we 
perforce  use  for  want  of  authority  to  discard  them.  He 
says  that  the  term  "would  probably  have  dropped  natur- 
ally out  of  use  long  ago,'  if  it  had  not  come  to  be  a  conven- 
ient, short  description  of  the  rule  as  to  proving  the  contents 
of  a  writing.  Regarded  as  a  general  rule,  the  trouble  with 
it  is  that  it  is  not  true  to  the  facts,  and  does  not  hold  out 
in  its  application ;  and  in  so  far  as  it  does  apply,  it  is  un- 
necessary and  uninstructive.  It  is  roughly  descriptive  of 
two  or  three  rules  which  have  their  own  reasons  and  their 
own  name  and  place,  and  are  well  enough  known  without 

*  Thus,  in   order  f   prove  a  lease  as  that    it    cannot    be    found,  or  the 

for  years,  nothing  else  shall   be  ad-  like),  then  an  attested  copy  may  be 

mitted  but  the  very  deed  of  lease  it-  produced;  or  parol  evidence  be  given 

self,  if  in  being;  but  if  that  be  posi-  of    its    contents:     2   Cooley's   Black- 

tively  proved  to  be  burnt  or  destroyed  stone,  1128. 
(not  relying   on  any   loose   negative, 
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it.  "When  explained  theoretically,  and  treated  as  a  work- 
ing rule,  it  is  restricted  to  the  situation  where  the  evidence 
which  is  offered  discloses,  on  its  face,  that  there  is  some- 
thing behind  it  for  which  it  is  a  substitute."®  Let  us  now 
see  what  our  own  courts  have  said  upon  the  subject.  The 
rule  is  elementary  which  requires  the  production  of  the 
best  evidence  of  which  the  case,  in  its  nature,  is  suscepti- 
ble. The  rule  does  not  demand  the  greatest  amount  of  evi- 
dence which  can  be  given  on  the  litigated  fact;  but  its  de- 
sign is  to  prevent  the  introduction  of  any,  where,  from 
the  nature  of  the  case,  the  law  presumes,  or  the  proof 
shows,  that  better  evidence  is  in  the  possession,  or  under 
the  control,  of  the  party.  The  object  of  the  rule  which  re- 
quires the  best  evidence  of  which,  in  its  nature,  the  case  is 
susceptible,  is  the  prevention  of  fraud.  Where  the  law 
raises  the  presumption,  or  where  the  proof  shows,  that  the 
party  has  in  his  possession,  or  under  his  control,  better 
evidence,  it  is  fair  to  presume  that  the  party  withholds  it 
from  some  sinister  motive,  and  that,  if  produced,  his  de- 
sign would  be  thwarted.  The  reason  of  the  rule  is  to  in- 
sure the  pure  administration  of  justice.  This  rule  forbids 
the  introduction  of  secondary  evidence  so  long  as  the  origi- 
nal and  primary  evidence  can  be  had.  The  rule  only  ex- 
cludes that  evidence  which  indicates  the  existence  of  more 
original  sources  of  information.®  Nothing  more  is  in- 
tended by  the  rule  of  the  production  of  best  evidence  than 

B  Thayer,  Prel.  Treat,  on  Ev.,  497.  or,  that  if  one  does  the  best  he  can, 

The  learned   author  sums   up  his  in-  this  will  always  be  enough,  but  that 

teresting  chapter  by  suggesting  that  always,    morally    speaking,    the    fact 

"we  drop  the  name  and  the  notion  of  that   any  given  way   of   proof   is   all 

any  specific  separate  rule  of  the  Best  that  a  man  has,  must    be    a  strong 

Evidence.     In    doing    that,    we    need  argument  for  receiving  it,  if  it  be  in 

not  dismiss  the  great  maxim  of  fair  »  fair  degree  probative;  and  the  fact 

dealing  that  animated  the  judges  who  that  a  man  does  not  produce  the  best 

brought  in  this  phrase  and,  in  many  evidence   in    his    power  must  always 

applications,  used  it  for  a  century  in  afford  strong  ground  of  suspicion." 

shaping   the   law;    a   principle   which  o  United   States   Sugar  Refinery   v. 

gays,  not  that  one  must  always  fur-  E.  P.  Allis  Co.,  56  Fed.  786,  6  C.  C. 

nish   the   best   evidence,    and,   in   the  A.  121. 
absence  of  it,  have  all  else  excluded; 
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that  evidence  wliicli  is  merely  substitutionary  in  its  nature 
shall  not  be  received  so  long  as  the  original  evidence  can 
be  had.  It  does  not  allow  secondary  evidence  to  be  sub- 
stituted for  that  which  is  primary.  It  will  not  permit  the 
contents  of  a  deed  or  other  written  instrument  to  be  proved 
by  parol  when  the  instrument  itself  can  be  produced.  It 
has  nothing  to  do  with  the  choice  of  witnesses.  It  never 
excludes  a  witness  upon  the  ground  that  another  is  more 
credible  or  reliable.'^  The  best  attainable  evidence  should 
be  adduced  to  prove  every  disputed  fact.  There  are  few 
rules  of  evidence  more  frequently  invoked  in  the  trial  of 
causes  than  this,  and  there  certainly  is  no  rule  more 
strongly  supported  by  adjudicated  cases.  It  rests  upon 
the  presumption  that  one  who  withholds  testimony  of  a 
higher  grade  and  seeks  to  substitute  therefor  testimony  of 
an  inferior  kind  does  so  from  some  improper  motive,  and 
because  he  is  conscious  that  his  claim  would  not  be  sup- 
ported by  the  testimony  which  he  declines  to  produce. 
The  enforcement  of  the  rule  serves  the  double  purpose  of 
affording  the  court  satisfactory  rather  than  unsatisfactory 
evidence,  and  of  preve(nting  the  innumerable  frauds  which 
would  be  attempted,  if  parties  were  at  liberty  at  any  time 
to  prove  the  contents  of  writings  by  parol.*  "The  rule  of 
law  is  that  the  best  evidence  must  be  given  of  which  the 
nature  of  the  thing  is  capable;  that  is,  that  no  evidence 
shall  be  received  which  presupposes  greater  evidence  be- 
hind, in  the  party's  possession  or  power.  The  withholding 
of  that  better  evidence  raises  a  presumption  that,  if  pro- 
duced, it  might  not  operate  in  his  favor.  For  this  rea- 
son, a  party  who  is  in  possession  of  an  original  paper, 
or  who  has  it  in  his  power,  is  not  permitted  to  give  a  copy 
in  evidence,  or  to  prove  its  contents."^  "It  is  a  rule  of 
evidence,  too  ancient  and  too  well  understood  to  require 
proof  of  its  existence,  that  the  original  instrument  is  better 
evidence  than  a  copy,  and  that  the  primary  source  of  in- 

7  State  V.  McDonald,  65  Me.  466.  9  Chief  Justice  Marshall  in  Tayloe 

8  Slatham  v.  Poolin,  6  Mees.  &  W.       v.  Eiggs,   1  Pet.    (U.   S.)    591,   7  L. 
664.  Ed.  275. 
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formation  is  better  tlian  tlie  secondary.  The  latter  is  only 
resorted  to  after  the  necessity  for  doing  so  is  shown  to 
exist  in  an  inability  to  produce  the  former.  If  the  original 
instrument  be  lost  or  destroyed,  this  is  a  sufficient  ground 
for  secondary  evidence.  So  if  it  be  shown  to  be  in  the 
hands  of  the  opposite  party,  who  refuses  to  produce  it  on 
notice.  But  a  preliminary  step  to  proof  of  contents,  after 
proof  of  existence,  is  proof  of  notice  to  produce  it.  This 
is  indispensable  to  the  admission  of  secondary  evidence. 
Inconvenience  or  absence  from  the  state  is  not  an  excuse 
for  omitting  this  notice."^"  There  is  another  obvious  rea- 
son for  the  rule.  If  copies  are  to  be  used,  there  is  the  pos- 
sibility, often  the  strong  probability,  of  error  in  copying. 
If  the  memory  is  relied  on  for  the  reproduction  in  court 
of  written  instruments,  mistake  is  almost  certain,  and  in 
important  documents  the  change  of  a  word  or  phrase  might 
result  in  great  injustice.  The  rule  relating  to  best  evi- 
dence does  not  mean  that  the  most  satisfactory  evidence, 
or  that  which  in  a  given  case  might  be  most  convincing, 
must  always  be  produced.  It  relates  to  the  quality  or 
grade  of  the  testimony  rather  than  to  its  strength  or  quan- 
tity. Thus  if  two  persons  witnessed  an  assault,  one  in 
close  proximity  to  the  act  and  the  other  from  a  long  dis- 
tance, neither  would  be  excluded  from  testifying  by  this 
rule.  A  bystander  who  has  listened  to  a  conversation  may 
be  called  as  a  witness  as  well  as  the  participants."  If  the 
condition  of  clothes  or  of  other  articles  is  to  be  shown 
they  need  not  be  produced  in  court,  but  may  be  described;'^ 
and  one  who  witnessed  where  the  lines  of  a  private  sur- 
vey were  run,  though  not  a  surveyor,  may  state  the  fact.^^ 
So  handwriting  may  be  proved,  not  only  by  the  writer,  but 
by  another  who  is  familiar  with  it.^*    Many  other  instances 

10  Mr.   Justice   Thompson   in   Car-  12  Commonwealth     v.     Pope,     1C3 
land   V.   Cunningham,    37     Pa.     228;       Mass.  440. 

Security  Trust  Co.  y.  Robb,  142  Fed.  13  Richardson   v.    Milburn,  17  Md. 

78,  73  C.  C.  A.  302.  67. 

11  Richardson   v.   Milburn,    17   Md.  n  Ainsworth  v.  Greenlee,  1  Hawks 
67.  (N.  C),  190;  Fairlie  v.  Hastings,  10 
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might  be  given  as  illustrations  that  this  rule  does  not  ex- 
clude evidence  merely  because  it  is  not  of  the  most  con- 
clusive character  or  because  it  is  not  all  of  the  evidence 
which  might  be  offered.^*  The  words  "best  evidence,"  as 
used  in  the  rule,  have  thus  gained  a  legal  signification  as 
distinguished  from  their  proper  meaning.  Testimony  is 
not  excluded  by  reason  of  the  rule  requiring  the  best  evi- 
dence unless  it  shows  upon  its  face  that  there  is  a  higher 
grade  of  testimony;  in  other  words,  that  there  is  an  at- 
tempted substitution  of  an  inferior  for  a  better  class  of 
testimony.^®  One  important  element,  perhaps  the  most 
important,  is  that  in  determining  which  is  the  best  evidence 
the  nature  of  the  case  will  admit  of,  and  which  is  second- 
ary evidence,  regard  must  be  had,  to  some  extent,  to  the 
nature  and  character  of  the  business  to  which  the  evidence 
relates  and  the  method  of  its  conduct.*''  It  will  be  noted 
that  almost  the  same  words  are  here  used  as  in  the  great 
leading  English  case  where  Lord  Hardwicke  said:  "The 
judges  and  sages  of  the  law  have  laid  it  down  that  there 
is  but  one  general  rule  of  evidence,  the  best  that  the  na- 
ture of  the  case  will  allow."**  These  statements  lead  nat- 
urally to  a  consideration  of  the  subject  under  the  head  of 
primary  and  secondary  evidence  which  forms  the  subject 
matter  of  the  next  section. 

§  200  (198,199).    Primary  and  secondary  evidence.— In 

speaking  of  the  best  evidence  it  must  be  remembered  that 

Ves.  Jr.   123,  32  Bng.  Eeprint,  791 ;  18  Omychund  v.  Barker,  Willes  Kep. 

Eex    V.  Benson,    2    Camp.    508.     See  550,  1  Atk.  21,  26  Eug.  Reprint,  15. 

§  545  et  seq.,  post.  Burke's  famous  response  to  this  was, 

15  Phil.  Bv.,  p.  436;  1  Greenl.  Ev.,  "This,    then,     the     master     rule   that 

§  82 ;     United    States  v.  Eeyburn,    6  governs    all     the    subordinate    rules, 

Pet.  (U.  S.)  352,  367,  8  L.  Ed.  424.  does,  in  reality,  subject  itself  and  its 

18  This   is   illustrated  by  the  cases  own    virttie    and    authority    to    the 

already  cited.    See,  also,  note  to  State  natwe  of    the    case,    and  leaves   no 

V.  Turner,  on  the  admissibility  of  evi-  rule    at    all   of    an   independent,    ab- 

dence  wrongfully  obtained,  in  136  Am.  stract,      and     substantive     quality." 

St.  Eep.  135.  (Works    of    Burke,  Little  &  Brown's 

17  Pittsburg  etc.  Ey.  Co.  v.  City  of  ed.,  XI,  77;  Thayer,  Prel.  Treat,  on 

Chicago,   242    111.    178,    134   Am.    St.  Ev.,  492.) 
Eep.  316,  89  N.  E.  1022. 
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the  word  "best"  is  not  to  be  used  as  synonymous  vfith 
primary.  It  may  and  frequently  does  happen  that  second- 
ary evidence  is  the  best  evidence  a  party  can  furnish.  It 
will  be  found  that  the  cases  illustrating  the  application  of 
the  rule  under  discussion  generally  relate  in  some  way  to 
written  evidence,  or  to  the  attempted  substitution  of  parol 
for  documentary  evidence.  Indeed,  the  term  "best  evi- 
dence" has  been  desci'ibed  as  a  convenient  short  descrip- 
tion of  the  rule  as  to  proving  the  contents  of  a  writing.^' 
The  terms  have  been  accurately  described  in  the  statutes 
of  the  code  states.  Primary  evidence  is  that  which  suffices 
for  the  proof  of  a  particular  fact  until  contradicted  or 
overcome  by  other  evidence.  It  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question  and  in  itself  does 
not  indicate  the  existence  of  other  and  better  proof.""  Sec- 
ondary evidence  is  that  which  is  inferior  to  primary- — ■ 
which  from  necessity  in  some  eases  is  substituted  for 
stronger  and  better  proof.-^  Where  living  witnesses  are 
placed  on  the  stand,  one  is  in  law  on  the  same  footing 
with  another.  If  he,  can  testify  at  all,  he  can  testify  in 
the  presence  as  well  as  in  the  absence  of  those  who  may 
be  supposed  wiser  or  more  reliable.  There  are  some  ques- 
tions on  which  some  witnesses  cannot  testify  at  all  for  want 
of  knowledge.  No  one  can  be  allowed  to  prove  what  he 
has  never  learned,  whether  it  be  ordinary  or  scientific 
facts.^^  The  term  "best  evidence"  is  confined  to  cases 
where  the  law  has  divided  testimony  into  primary  and 
secondary.  And  there  are  no  degrees  of  evidence  except 
where  some  document  or  other  instrument  exists,  the 
contents  of  which  should  be  proved  by  an  original  rather 

19  Thayer,     Prel.     Treat,     on     Ev.,  dence  thereof.     This  expressly  reeog- 
497.  nizes    the     limitation     of     secondary 

20  California,  Georgia   and   Oregon  evidence  to  proof  of  written  matter. 
Codes.  See,  also,  O'Connor  v.  United  States, 

21  California    and    Georgia    Codes.  11  Ga.  App.  246,  75  S.  E.  110. 

In  the  Oregon    Code    secondary   evi-  22  Elliott    v.  Van  Buren,   33  Mich. 

dence   is   defined    as    a    copy   of  the       49,  20  Am.  Hep.  668. 
original  Milling  or  object,  or  oral  evi- 
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than  by  other  testimony,  which  is  open  to  danger  of  in- 
accuracy. The  best  evidence  rule,  speaking  technically, 
applies  only  to  the  distinction  between  primary  and  sec- 
ondary evidence;  but  the  reason  assigned  for  the  applica- 
tion of  the  rule  in  a  technical  sense  is  equally  applicable, 
and  is  frequently  applied,  to  the  distinction  between  the 
higher  and  inferior  degree  of  proof,  speaking  in  a  more 
general  and  enlarged  sense  of  the  terms,  when  tendered  as 
evidence  of  a  fact.  The  meaning  of  the  rule  is,  not  that 
courts  require  the  strongest  possible  assurance  of  the  mat- 
ters in  question;  but  that  no  evidence  shall  be  admitted, 
which,  from  the  nature  of  the  case,  supposes  still  greater 
evidence  behind  in  the  party's  possession  or  power;  be- 
cause the  absence  of  the  primary  evidence  raises  a  pre- 
sumption that,  if  produced,  it  would  give  a  complexion  to 
the  case  at  least  unfavorable,  if  not  directly  adverse,  to  the 
interest  of  the  party.  For  a  like  reason,  even  in  cases 
where  the  higher  and  inferior  testimony  cannot  be  resolved 
into  primary  and  secondary  evidence,  technically,  so  as  to 
compel  the  production  of  the  higher,  and  the  inferior  is 
therefore  admissible  and  competent  without  first  account- 
ing for  the  other,  the  same  presumption  exists  in  full  force 
and  effect  against  the  party  withholding  the  better  evi- 
dence ;  especially  when  it  appears,  or  has  been  shown,  to  be 
in  his  possession  or  power,  and  must  and  should,  in  all 
cases,  exercise  no  inconsiderable  influence  in  assigning  to 
the  inferior  proof  the  degree  of  credit  to  which  it  is  right- 
fully entitled.^^  There  may  be  infinite  discussion  as  to 
the  relative  weight  of  different  kinds  of  oral  testimony,  but 

23  Clifton  V.  United  States,  4  How.  the    same    caution   wbidh   rejects    the 

(U.  S.)   242,  11  L.  Ed.  957.     (It  is  secondary   evidence   will  awaken   dis- 

well  observed  by  Mr.  Evans  (2  Evans'  trust  and  suspicion  of  the  weaker  and 

Pothier,  149),    in    substance,    that  if  less  satisfactory;     and    that    it  may 

the  weaker  and  less  satisfactory  evi-  well  be  presumed,  if  the  more  perfect 

dence  is  given  and  relied  on  in  sup-  exposition    had    been    given  it  would 

port  of  a  fact,  when  it  is  apparent  have    laid    open    deficiencies    and  ob- 

to  the  court  and  jury  that  proof  of  a  jections  which  the  more  obscure  and 

more    direct    and    explicit    character  uncertain  testimony  was  intended  to 

was   within  the  power  of   the   party,  conceal.) 
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there  is  no  room  for  doubt  but  that  a  deed  affords  better 
evidence  of  its  own  contents  than  the  statements  of  a  per- 
son who  has  read  it.  The  deed  itself  is  not  only  more  con- 
vincing and  satisfactory  evidence,  but  a  higher  grade  of 
evidence.^*  When  an  original  document  is  placed  in  evi- 
dence, it  affords  what  is  known  as  primary  evidence  of  its 
contents.  In  the  case  j'ust  mentioned  the  deed  is  such  pri- 
mary evidence,  and  is  in  a  strict  legal  sense  the  best  evi- 
dence of  what  it  contains.  As  distinguished  from  this 
class,  any  evidence  of  a  lower  degree,  as,  for  example,  a 
copy  or  the  recollection  of  the  witness,  is  secondary  evi- 
dence. It  is  the  most  important  application  of  the  general 
rule  under  discussion  that  secondary  evidence  of  the  con- 
tents of  written  instruments  cannot  be  given,  unless  some 
legal  excuse  is  shown  for  failing  to  produce  the  original. 
What  constitutes  such  legal  excuse  will  be  discussed  here- 
after; but  it  is  very  clear  that  mere  neglect  or  inattention 
constitutes  no  such  excuse.  It  is  incumbent  on  litigants 
to  prepare  their  testimony  in  advance ;  and  if  it  is  discov- 
ered during  the  trial,  for  the  first  time,  that  the  best  evi- 
dence of  the  fact  to  be  proved  is  a  writing,  the  rule  that 
the  writing  must  be  produced  will  nevertheless  be  en- 
forced.-" The  wide  application  of  the  rule  under  discus- 
sion will  be  best  shown  by  giving  instances  in  which  it  has 
been  held  that  the  original  documents  must  be  produced 

24  State  V.  McDonald,  65  Me.  466.  442,  148  S.  W.  90;  Eobson  v.  Fenni- 

23  Scarborough  v.  Reynolds,  12  Ala.  man   Co.    (N.   J.),    85   Atl.    356;    Di 

252;  Hoitt  v.  Moulton,  21  N.  H.  586.  Palma  v.   Weinman,    16   N.   M.   302, 

This    is    illustrated    by    many  of  the  121  Pae.  38;   Whitlock  t.  Alexander 

cases  below  cited.     See,  also,  §§213,  (N.   C),  76  S.   E.  538;   Williams  v. 

214,  post.    In  addition  to  those  cases,  Joins  (Okl.),  126  Pac.  1013;  Word  v. 

see,   also,   the    following   recent   deci-  Houston    Oil    Co.    (Tex.    Civ.    App.), 

sions:     Plint    River    etc.    B.    Co.   v.  144  S.  W.  334;  National  State  Bank 


lies,   10  Ga.   App.   573,   73   S.  E.  v.  Eioketts   (Tex.  Civ.  App.),  152  S. 

957;   Lyons  Lumber   Co.   v.   Stewart,  W.  646;  United  Iron  Works  v.  Hurley 

147  Ky.  653,  145  S.  W.  376;   Meyer  Mason   Co.    (Wash.),    128   Pac.    209; 

V.   Frenkil,   116   Md.   411,   Ann.   Cas.  Loomis   v.   Besse,   148   Wis.   647,   135 

1913C,  875,  82  Atl.   208;   New  York  N.   W.    123;    St.   Louis   Union   Trust 

etc.  Line  v.  Baer  (Md.),  84  Atl.  251;  Co.  v.  Galloway    Coal    Co.,  193  Fed. 

Potomac  Lodge  v.  Mitter   (Md.),  84  IOC. 
Atl.  554;  State  v.  Hefferuau,  213  JIo. 
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in  evidence  or  their  absence  excused  in  some  of  the  modes 
hereafter  explained.  The  illustrations  given  in  the  follow- 
ing sections  will  be  found  to  cover  almost  the  entire  area 
of  the  subject. 

§  200a  (198, 199).  Application  of  the  rule— lUustra- 
tions. — The  best  evidence  of  the  conviction  of  a  criminal 
offense  is  the  record  thereof  ;^^  of  a  judgment,  the  judg- 
ment itself;^''  of  an  adoption,  the  instrument  of  adop- 
tion;^* of  the  ballots  cast,  the  ballots;^*  of  how  a  man 
voted,  the  ballot  if  it  can  be  identified;^''  of  a  subscription 
for  stock,  the  subscription  list.'*  The  record,  or,  in  proper 
cases,  certified  copies  of  the  record,  should  be  produced 
to  show  transactions  in  judicial  proceedings,  such  as  the 
order  of  a  court  nunc  pro  tunc,^^  or  other  orders,^'  a  plea 
in  abatement,^*  former  recovery, ^^  contents  of  a  verdict,^^ 
record  of  a  former  proceeding,^'^  petition  in  bankruptcy,^* 
affidavit  and  warrant  on  which  action  for  malicious  prose- 
cutioji  was  founded.'*  Testimony  that  the  commissioner's 
court  of  a  county  passed  an  order  authorizing  the  county 
judge  to  execute  a  deed  to  the  defendant  is  inadmissible, 
as  proof  of  such  an  order  could  be  made  by  the  records 

26  Southern  Ins.  Co.  v.  White,  58  30  Lane  v.  Bailey,  29  Mont.  548,  11 
Ark.   277,    24    S.  W.  425;   People  v.       Pac.   191. 

Eeinhart,  39   Cal.   449;   State  v.  Ed-  31  Taussig  v.  Glenn,  51  Fed.   409 

wards,  19  Mo.  674;  People  v.  Benja-  2  C.  C.  A.  314. 

min,  2  Park.  Cr.   (N.  Y.)  201;  Bath-  32  Ludlow  v.  Johnston,  3  Ohio,  553, 

bun  V.  Boss,  46  Barb.   (N.  Y.)   127;  17  Am.  Dec.  609. 

Baltimore  &  O.  By.  Co.  v.  Eambo,  59  33  State  v.  Lougineau,  6  La.  Ann. 

Fed.  75,  8  C.  C.  A.  6.  700;  State  v.  Smith,  12  La.  Ann.  349. 

27  Northrop  v.  Chase,  76  Conn.  146,  ^  Woodard  v.  Stark,  4  S.  D.  588, 
36  Atl.  518;   McNeil  v.  Donahue,  44  57  N.  W.  496. 

111.   App.     42;     Mills    v.    Barnes,    4  '^  Inman  v.  Jenkins,  3  Ohio,  271. 

Blaekf.     (Ind.)     438;     Stromburg    v.  '*  Abrams     v.     Smith,    8    Blackf. 

Earick,  6  B.  Mon.  (Ky.)  578.  (1°^.)  95. 

37  Spencer    v.    Spencer,    31    Mont 


28  McCollister    v.    Yard,    90    Iowa, 
621,  57  N.  W.  447. 


631,  79  Pae.  320. 
38  First    Nat.    Bank    v.    Eobinson 
29  Hartman  v.  Young,  17  Or.  150,       (Tex.  Civ.  App.),   124  S.  W.   177. 
11  Am.  St.  Eep.  787,  and  note,  2  L.  39  Bngle  v.  Patterson,  167  Ala.  117, 

E.  A.  596,  20  Pac.  17.  52  South.  397. 
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of  the  court  only.*"  Tlie  following  records  and  documents 
are  themselves  the  best  evidence  of  their  contents :  Probate 
of  a  will  or  letters  of  administration;^'^  pleadings;*^  dis- 
continuance of  suit;*^  the  levy  of  an  execution;**  mode  of 
serving  process;*^  the  filing  of  papers  with  the  clerk  of  the 
court ;*^  the  binding  over  of  a  prisoner  for  trial;*''  a  sale 
of  land  by  order  of  court ;*^  discharge  in  bankruptcy;*® 
decree  of  divorce;®"  issue  joined  in  a  former  suit;®^  par- 
don; ^^  tax  title  under  sale  of  execution.®*  But  proof  of 
loss  of  certified  copy  of  judgment  rendered  in  another 
state  does  not  admit  parol  evidence  of  it,  the  original  still 
being  in  existence.®*  Unless  proper  foundation  is  laid  for 
secondary  evidence,  the  original  must  be  produced  in  order 
to  show  the  contents  of  writs,^^  executions,^^  processes  and 
the  returns  thereof,®'^  warrants,^^   awards,^^  the   examina- 


40  Gamble  T.  Martin  (Tex.  Cir. 
App.),  129  S.  W.  386. 

41  Graham  v.  Whitely,  26  N.  J.  L. 
254;  Cogswell  v.  Burtis,  1  HofE.  Ch. 
(N.  Y.)  198;  Allen  v.  Dundas,  3 
Term  Eep.  125,  100  Eng.  Eeprint, 
490;  Eyves  v.  Wellington,  9  Bea¥. 
579,  50  Eng.  Eeprint,  467;  Hood  v. 
Barrington,  L.  E.  6  Eq.  218;  Jones 
V.  Goodrich,  5  Moore  P.  C.  16;  Elden 
v.  Keddell,  8  East,  187,  103  Eng. 
Eeprint,  314;  Davis  v.  Williams,  13 
East,  232,  104  Eng.  Eeprint,  358. 

42  Beach  v.  Baldwin,  9  Conn.  476; 
Betty  v.Petrie,  138  'S.y.  426,  128  S. 
W.  320. 

43  Sheldon  v.  Frink,  12  Pick. 
(Mass.)  568. 

44  McKee  t.  MeKee,  16  Md.  516; 
West  V.  St.  John,  63  Iowa,  287,  19 
N.  W.  238. 

45  EeiUy  v.  Cavanaugh,  29  Ind. 
435. 

48  Peterson  v.  Taylor,  15  Ga.  483, 
60  Am.  Deo.  705. 

47  Smith  V.  Smith,  43  N.  H.  536. 

48  Phillips  V.  Costley,  40  Ala.  486. 

49  Began  'i.  Eegan,  72  N.  C.  195. 
60  Tice  V.  Beeves,  30  N.  J.  L.  314. 


51  State  V.  Thompson,  19  Iowa, 
299;  Dygert  v.  Coppernoll,  13  Johns. 
(N.  Y.)   210. 

62  Spalding  v.  Saxton,  6  Watts 
(Pa.),  338;  Parson  v.  Commonwealth, 
33  Ky.  Law  Eep.  1051,  112  S.  W. 
617. 

63  Sharp  v.  Speir,  4  Hill  (N.  Y.), 
76;  Whitney  v.  Thomas,  23  N.  Y. 
281;  McKee  v.  McKee,  16  Md.  516; 
Wynne  v.  Aubuehon,  23  Mo.  30; 
Shiver  v.  Bentley,  78  Ga.  537,  3  S. 
E.   770. 

84  Kentzler  v.  Keutzler,  3  Wash. 
166,  28  Am.  St.  Eep.  21,  and  note, 
28  Pac.  370. 

BB  Brush  V.  Taggart,  7  Johns.  (N. 
Y.)  19;  Hindle  v.  Healy,  204  Mass. 
48,  90  N.  E.  511. 

66  Perry  v.  Whipple,  38  Vt.  278; 
Wells  V.  Bourne,  113  N.  0.  82,  18  S. 
E.  106. 

57  Pendexter  v.  Carleton,  16  N.  H. 
482;  Glascock  v.  Nave,  15  Ind.  457. 
See  note  to  Driggers  v.  United  States, 
129  Am.  St.  Bep.  848,  on  admissi- 
bility of  returns  of  officers. 

58  Boss  V.  Pleasants,  3  Pa.  408. 

69  Scarborough  v.  Eeyuolds,  12  Ala. 
252. 
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fion  of  a  prisoner  before  a  magistrate  when  required  to' 
be  written  down,^"  and  the  authority  in  writing  to  draw  a 
draft."*  When  it  is  a  matter  of  record,  parol  evidence  is 
not  admissible  to  prove  the  enlistment,^^  or  the  desertion 
of  a  soldier,^'  the  fact  that  a  person  has  been  in  the  peni- 
tentiary,^* the  vacation  of  a  public  street,^^  or  the  estab- 
lished grade  of  a  street.®*  The  laws  of  South  Dakota  de- 
claring all  section  lines  to  be  highways  (with  some  unim- 
portant exceptions),  render  it  unnecessary  for  a  party  to 
offer  any  proof  other  than  the  fact  that  the  point  in  ques- 
tion was  on  the  section  line  which  is  open  to  proof  by  oral 
testimony.®''  In  the  absence  of  any  ordinance,  a  highway 
commissioner  was  properly  permitted  to  give  evidence  of 
bis  official  duties.®^  Where  a  highway  was  to  be  consid- 
ered finally  dedicated  when  a  certificate  to  that  effect 
should  be  recorded,  the  record  of  a  certified  copy  is  the 
best  evidence  upon  this  point,  and,  without  evidence  of  the 
destruction  or  loss  or  inaccessibility  or  effacement  or  mu- 
tilation of  the  record  or  of  books  in  which  it  should  have 
been  made,  secondary  evidence  could  not  be  let  in,  and  no 
presumption  of  regularity  could  operate,  where  the  case 
is  not  one  which  has  to  do  with  the  records,  the  antiquity 
of  which  of  itself  suggests  any  difficulty  in  producing  the 
best  or  primary  evidence.®"  The  documents  themselves 
are  the  best  evidence  of  the  conformity  of  a  plat  to  the 
statute,'"*  the  contents  of  books  and  records  in  public   6f- 

80  state  V.  Grove,  1  Mart.  (1  N.  C.  66  Pittsfield  v.  Barnstead,  38  N.  H. 

63)    43;   O'Connell  v.   State,  10   Tex.  115;   Farrar  v.  Fessenden,  39  N.  H. 

App.  567;  Wright  v.  State,  50  Miss.  268;    Livingston   v.    Hudson,    85  .Ga. 

332.  835,  12  S.  E.  17. 

61  Tinsley  v.  Penniman,  83  Tex.  54,  67  Lowe  v.  East  Sioux  Falls  Quarry 
18  S.  W.  718.  Co.,   25   S.   D.'393,   126  N.   W.   609; 

62  Atwood    V.    Winterport,    60  Me.  Lidel  v.  South  Dakota  Cent.  Ey.  Co., 
250.  25  S.  D.  462,  327  N.  W.  653. 

63  Terrell    v.    Colebrook,   35   Conn.  68  Perry  v.   Sheldon,  30  R.  I.   426, 
188.  75  Atl.   690. 

64  State  V.  Lewis,  80  Mo.  110.  69  Baeon  v.'  Boston  &  M.  E.  E.,  83 

65  Lathrop     v.     Central    Iowa    Ey.  Vt.  421,  76  Atl.   128. 

Co.,  69  Iowa,  105,  28  N.  W.  465.  TO  Bemis  v.  Beeker,  1  Kan.  226. 

Evidence  II — 12 
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fiees/^  or  the  sale  of  public  land  and  final  improvements 
on  homesteads.'^^  A  certificate  of  a  public  officer,  that  his 
books  show  certain  facts,  is  not  the  best  evidence  of  the 
contents  of  the  books,  and,  in  the  absence  of  a  statute 
authorizing  such  proof,  is  not  competent  evidence  of  en- 
tries therein.^*  The  records  themselves  are  the  best  evi- 
dence of  the  proceedings  of  private  and  municipal  corpo- 
rations of  which  records  are  kept,'^*  as  also  are  the  rec- 
ords of  proceedings  of  a  county  board,'^^  or  of  a  school 
hoard.''^  Where  certain  facts  appear  of  record  or  in 
written  instruments,  it  is  error  for  the  court  to  admit 
oral  testimony  of  the  contents  of  such  records  or  instru- 
ments without  first  showing  their  loss  or  disappearance 
and  the  inability  to  produce  the  same.''^  But  the  rec- 
ords of  county  commissioners  are  not  the  best  evidence  of 
the  appointment  of  a  sheriff,  where  under  the  law  the  ap- 
pointing power  is  to  issue  a  "commission"  or  "certificate 
of  appointment."''®  The  original  documents  showing  the 
contents  of  articles  of  corporate  organization,''^  or  city 
ordinances  establishing  fire  limits,  are  required  as  the  best 
evidence  thereof  in  the  absence  of  statutory  substitution.®" 

71  Angell  V.  Eosenbury,  12  Mich.  5  Wheat.  (U.  S.)  420,  5  L.  Ed. 
241;  Bartlett  y.  Patton,  33  W.  Va.  124;  Bradley  v.  McKee,  5  Cranch  C. 
71,  5  L.  E.  A.  523,  10  S.  E.  21.  C.  298,  Fed.  Cas.  No.  1784. 

72  Crawford  County  Bank  v.  Baker,  ''^  Yavapai  County  v.  O'Neil,  3 
95  Ark.  438,  130  S.  W.  556;  Chicago  •'^'"iz.  363,  29  Pac.  430;  State  v.  Cen- 
V.  McGraw,  75  lU.  566.  tral   Ey.   Co.,   17   Ner.   259,   30   Pac. 

887. 

73  Sampson    v.    Northwestern    Nat.  70  ■c  01.     IT^•i•i^o■.^ 

^  76  Kane  y.  School  District,  48  Mo. 

Life  Ins.  Co.,  85  Neb.  319,  123  N.  W.       .„„     .„„     mi,*-.,     a        o  v    ,  T^• 
'  '  A-PP.   408;   Whitehead  v.  School  Dis- 

trict,     145     Pa.     418,    22     Atl.    991; 

74  Ferryman  v.  Greenville,  51  Ala.  Board  of  County  Commissioners  of 
507;  Methodist  Chapel  v.  Herrick,  25  Denver  v.  Lunney,  46  Colo.  403,  104 
Me.  354;    Coffin  v.  Collins,    17    Me.       Pac.  945. 

440;  Smith  v.  Natchez  Steamboat  Co.,  77  Keaue  v.  Pittsburg  Lead  Minn. 

2  Miss.  479;  Haven  v.  New  Hampshire  Co.,  17  Idaho,  179,  105  Pac.  60. 

Asylum,  13  N.  H.  532,  38  Am.  Dec.  78  Chandler    v.    Starling,  19  N.  D. 

512;,  Shelby  v.  New  Tork  Steam  Co.,  144,  121  N.  W.  198;  Holtan  v.  Beck, 

121  N.  Y.  Supp.  619;  Pittsburg  Ey.  20  N.  D.  5,  125  N.  W.  1048. 

Co.  V.  Clarke,  29  Pa.   146;    Slack  v.  79  Warner   v.  Daniels,   1  Wood.  & 

Norwich,    32    Vt.     518;     Childrey   v.  M.  90,  Fed.  Cas.  No.  17,181. 

Huntington,  34  W.  Va.  457,  11  L.  R.  so  Miller  v.  Sergeant,  10  Ind.  App. 

A.  313, 12  S.  E.  536;  Owings  v.  Speed,  22,  37  N.  B.   418;   Viernow  v.  Car- 
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Where  the  books  of  the  city  treasurer,  together  with  the 
minutes  of  the  council,  showed  the  amount  of  money  re- 
ceived and  placed  in  the  general  fund,  together  with  the 
items  of  expense  and  other  obligations,  the  oral  statement 
of  a  witness  was  not  admissible  when  the  primary  evi- 
dence, the  books  and  other  records  relating  to  said  facts 
were  available.^^  The  best  evidence  of  the  heading  of  a 
hotel  register ^'^  is  the  register  itself. 

§  201  (200).  Same— Private  writings.— It  will  be  ob- 
served that  most  of  the  illustrations  given  in  the  last  sec- 
tion relate  to  matters  more  or  less  public  in  their  nature, 
matters  as  to  which  the  law  generally  requires  some  record 
ta  be  kept.  But  the  rule  is  by  no  means  limited  in  its 
application  to  writings  of  this  character.  The  paper  in 
question  may  be  of  a  private  character,  as  a  contract,  mem- 
orandum or  letter.  If  it  becomes  necessary  to  prove  the 
contents  of  the  document,  it  must  be  produced  or  its  ab- 
sence accounted  for.  When  a  contract  is  reduced  to  writ- 
ing, the  writing  is  the  best  evidence  of  its  terms  and  must 
be  produced,  or  its  absence  satisfactorily  accounted  for,  in 
all  cases  where  proof  of  the  terms  of  the  contract  is  of- 
fered.^'   As  we  have  show;n,  where  certain  facts  appear 

thage,  139  Mo.  App.  276,  123  S.  W.  Eomoina    etc.    Stone    Co.    v.  Weaver 

67.  (Ind.  App.),  97   N.  E.  441;    Powers 

81  City  of  Cleburne  v.  Gutta  Per-  \.  Iowa  Cent.  E.  Co.  (Iowa),  13^  N. 
cha  etc.  Co.  (Tex.  Civ.  App.),  127  S.  W.  1049;  Title  etc.  Surety  Co.  y. 
W.  1072.  Commonwealth,   146  Ky.  702,  143   S. 

82  Grauley  v.  Jermyn,  163  Pa.  501,  W.  401 ;  Brock  v.  Satehell,  130  La. 
30  Atl.  203.  The  following  Canadian  853,  58  South.  686;  Beauregard  v. 
cases  are  illustrative  of  forms  of  Smith  (Mass.),  100  N.  E.  627;  Live- 
primary  evidence:  Leonard  v.  Young,  sey  v.  Besson,  82  N.  J.  L.  333,  82  Atl. 
4  All.  Ill;  Doe  v.  Jack,  1  All.  476;  509;  Lampe  v.  Piatt,  76  Misc.  Bep. 
White  v.  Fleming,  20  N.  S.  K.  335;  439,  134  N.  Y.  Supp.  1087;  Armour 
Farley  v.  Graham,  9  V.  C.  E.  438.  Fertilizer  Works  v.   McLawhorn,   158 

83  First  Nat.  Bank  v.  Hedgecook,  N.  C.  274,  73  S.  E.  883;  Coombs  v. 
87  Neb.  220,  127  N.  W.  171.  See,  Cook  (Okl.),  129  Pac.  698;  Joynes  v. 
also,  the  following  late  cases:  Pennsylvania  E.  Co.,  234  Pa.  321,  83 
Mathews  v.  Livingston  (Conn.),  85  Atl.  318;  Trainor  v.  Lee  (E.  I.),  83 
Atl.  529;  Walton  v.  Mitchell,  11  Ga.  Atl.  847;  Marrett  v.  Herrington  (Tex. 
ipp.  159,  74  S.  E.  1006;  Kulvie  v.  Civ.  App.),  145  S.  W.  254;  Pacific 
Bunsen  Coal  Co.,  161  HI.  App.  617;  etc.  Tel.  Co.  v.  Huetter,  68  Wash.  442, 
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of  record  or  in  written  instruments,  it  is  error  for  the  court 
to  admit  oral  testimony  of  the  contents  of  sucli  records  or 
instruments  without  first  showing  their  loss  or  disap- 
pearance and  the  inability  to  produce  the  same.^*  So  the 
contents  of  a  writing  cannot  be  proved  by  the  testimony  of 
one  who  heard  it  read.®^  Many  of  the  illustrations  given 
in  the  next  section  are  those  in  which  one  of  the  parties  to  - 
the  contract  or  other  writing  was  also  a  party  in  the  action. 
For  the  most  obvious  and  cogent  reasons,  those  who  have 
voluntarily  reduced  their  agreement  to  writing  for  the  ex- 
press purpose  of  avoiding  mistakes  or  uncertainty  ought 
not  to  be  allowed  to  prove  that  agreement  by  inferior  evi- 
dence. But  the  rule  has  a  much  wider  application.  It  is 
said  by  a  leading  text-writer  on  the  subject  that  "oral  evi- 
dence cannot  be  substituted  for  any  writing  the  existence 
of  which  is  disputed  and  which  is  material  either  to  the 
issue  between  the  parties  or  to  the  credit  of  witnesses  and 
is  not  merely  the  memorandum  of  some  other  fact."^* 

§  201a  (200).     Same— Illustrations.— The    following    il- 
lustrations will  facilitate  inquiry  into  the  subject  of  the 

123  Pae.    607;    Dixon    etc.    Fuel  Co.  show  that    although    the    law  which 

V.  Myers  Grain  Co.   (W.  Va.),  77  S.  regulates  the    admission    of  the  evi- 

E.   362;    Magoon  v.  Eastman    (Vt.),  denee    referred    to    is    elementary,    it 

84  Atl.  869;  Aetna  Ins.  Co.  v.  Bank  took  the  court  of  appeal  to  see  that 

of  Brunson,  194  Fed.  385.  justice  was  done. 

84  Keane  v.  Pittsburg  Lead  Min.  85  Propst  v.  Mathis,  113  N.  C.  526, 
Co.,  supra.  This  case  is  useful  in  20  S.  E.  710;  Mutual  Life  Ins.  Co.  v. 
that  it  contains  the  record  of  two  Tillman,  84  Tex.  31,  19  S.  W.  294; 
questions  improperly  allowed  in  the  In  re  Guinasso's  Estate,  13  Cal.  App. 
trial  court.  The  witness  was  asked  as  518,  110  Pac.  335.  In  tlie  last-named 
"to  his  understanding  when  plaintiff  case  it  was  sought  to  establish  a 
■was  to  be  paid  for  his  stock.  It  was  destroyed  will  under  Code  of  Civil 
immaterial  what  the  understanding  Procedure,  section  1339,  >Yhich  pro- 
was  as  the  contract  determined  it.  vides  that  where  a  will  has  beeu 
He  was  also  asked,  "As  a  matter  of  destroyed  by  public  calamity  in  the 
fact  didn't  you  write  Mr.  MeClarren  testator's  lifetime  without  his  knowl- 
frequently  on  the  subject  of  the  title  edge,  at  least  two  credible  witnesses 
to  Mr.  Keane's  stock?"  This  called  are  necessary  to  prove  it.  One  wit- 
for  the  witness'  statement  as  to  what  ness  proved  it  but  the  other  only  knew 
he  wrote,  and  was  improperly  allowed.  of  it  through  hearing  it  read  by  that 
The  writing  was  the  best  evidcuce.  one,  and  it  was  held  insufficient. 
This  illustration  is  given  advisedly  to  88  1  Greenl.  Ev.,  §  88. 
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application  of  the  rule  to  private  writings  in  specific  in 
stances.  It  has  been  held  applicable  to  deeds.^''  Second- 
ary evidence  is  not  admissible  until  the  nonproduction  of 
the  primary  evidence  has  been  sufficiently  accounted  for, 
and  this  rule  applies  to  a  bond  for  titles  relied  upon  in  an 
action  for  the  recovery  of  land.**  The  rule  as  to  proof  of 
written  instruments  and  records  does  not  include  oral  tes- 
timony of  the  existence  of  such  instruments  and  records, 
preliminary  to  their  introduction  or  proof  of  loss.*^  Sec- 
ondary evidence  of  the  contents  of  a  written  instrument  is 
inadmissible  in  the  absence  of  proper  diligence  to  secure 
the  original.^"  When  the  terms  of  a  written  instrument 
are  material  in  one  of  the  aspects  presented  by  the  plead- 
ings, though  immaterial  in  other  aspects,  secondary  evi- 
dence of  its  contents  cannot  be  admitted  until  a  sufficient 
predicate  has  been  laid.^^  It  is  error  to  admit  a  record 
copy  of  a  deed  when  the  deed  itself  is  in  possession  or 
under  control  of  him  who  seeks  to  admit  the  record 
thereof.*^  Sufficient  foundation,  by  way  of  preliminary 
proceedings,  must  be  made  before  the  introduction  of  sec- 
ondary evidence  of  the  contents, of  a  deed.®*  The  owner- 
ship of  land  can  be  proved  either  by  the  deeds  themselves 
or,  if  the  deeds  cannot  be  obtained,  by  the  records  thereof 
under  certain  circumstances.  If  the  title  is  not  directly 
in  issue,  the  rule  as  to  the  best  evidence  does  not  apply; 

87  Marriner   v.    Dennison,    78    Cal.  88  Georgia  Pac.  By.  Co.  v.   Strick- 

202,  20  Pac.  386;  Ebersole  v.  Eankin,  land,   80   Ga.   776,   12   Am.   St.    Rep. 

102  Mo.  488,  15  S.  W.  422;   Bell  ▼.  282,  and  note,  6  S.  E.  27. 

Kendrick,  25  Fla.  778,  6  South.  868;  gg  village  of  Ponca    v.    Crawford, 

Terpening  v.  Holton,  9  Colo.  306,  12  gS  TSTeb.  662,  8  Am.  St.  Eep.  144,  37 

Pac.  189;   Phillips  v.  O'Neal,  87  Ga.  i^_  -^   gOD 

727,  13  S.  E.  819;  McConnell  v.  Slap-  ,„  ^^^  "^^                  ^^                       ^ 

pey,  134  Ga.  95,  67  8.  B.  440;  May-  g   ^   g^^ 
field  V.  Southern  B.  Co.,  85  S.  C.  165, 

67    S.    E.    132;    Collar   v.    Collar,   86  ^^  Trammel   v.    Hudmon   (Hudmon 

Mich.  507,  13  L.  E.  A.  621,  49  N.  W.  ^-  Trammell),  86  Ala.  472,  6  South.  4. 

551;   Keane  t.  Pittsburg  Lead  Min.  "^  West  v.  Cameron,  39  Kan.  736, 

Co.,   17    Idaho,    179,    105    Pac.   60;  18  Pac.  894. 

Bacon  v.  Boston  &  M.  E.  Co.,  83  Vt.  93  Berdel  v.  Egan,  125  111.  298,  17 

421,  76  Atl.  128.  N.  E.  709. 
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proof  may  be  made  of  the  declarations  of  the  owner  or  by 
acts  of  ownership  or  control.  When  it  appears  that  the 
knowledge  of  a  witness  as  to  the  title  is  derived  from  some 
written  instrument  relating  to  the  title,  his  testimony  will 
not  be  received  unless  such  instrument  is  produced  or  its 
absence  satisfactorily  accounted  for.®*  Parol  testimony  is 
not  admissible  as  to  what  records  show  concerning  the 
ownership  of  land.®^  Proof  of  a  verbal  sale  of  land  or  its 
"possession"  is  incompetent,^®  whether  absolute  or  in 
trust."''  "Parol  declarations  or  admissions,  since  they 
cannot  confer  or  devest  title,  are  not  admissible  as  evidence 
of  title,  either  to  sustain  the  burden  of  title  or  to  rebut 
prima  facie  evidence,  but  only  to  show  the  nature  and  ex- 
tent of  the  possession  and  the  character  and  quality  of  the 
claim  of  title  under  which  the  property  was  held,  or  other 
material  facts  resting  in  pais."  **  The  rule  has  been  held 
applicable  to  wills,^^  Zeases/""  notes  and  mortgages,^  and 
to  the  filing  of  a  chattel  mortgage.'^  The  .best  evidence  of 
the  assignment  of  bonds  where  the  assignor  was  dead  and 
the  signature  not  identifiable  was  held  to  be  the  possession 
by  the  claimant,  the  fact  that  he  purchased  the  bonds  from 
a  broker,  the  death  of  the  previous  owner  without  his  hav- 
ing challenged  the  ownership,  the  absence  of  any  attempt  on 
the  part  of  the  representatives  to  question  it,  and  that  such 
owner  had  delivered  the  bonds  to  another  broker  for  sale.^ 
It  was  not  error  for  the  trial  court  to  sustain  a  motion  to 
strike  out  evidence  of  the  contents,  character,  and  nature 

94,  12  Ency.  of  Ev.  544.  99  Morrill  v.   Otis,   12  N.   H,   466 ; 

95  Cornwell  v.  Cornwell,  93  111.  414;       ^^  ''«  •^°"«='   ^t^'*'  ^30  Iowa,   177, 

„        ,  n  TKn    ni      A  106  N.  W.  610. 

Pumphrey  v.  Giggey,    150    El.    App.  _ 

473  100  Dikes    v.    Miller,    24  Tex.  417; 

A  ^^  n      u^      ^An  T!-      ^a        ^"''''^  "•  ^^^S?'  ^^  ■'^'«-  204,  7  South. 

Arthur  v.  Humble,   140  Ky.  56,       i  c      -nr  n  ttt  n  „„  ^ 

'  '        '       156;    Wallace    v.    Wallace,    62  Iowa, 

^'  ^-  ^^*-  651,  17  N.  W.  905. 

97  Flanders    v.    Booge,    146    Iowa,  i  Solomon  v.  Creech,  82  Ga   445    9 
675,  125  N.  W.  661.  g.  e.  165. 

98  People    V.    Holmes,    166    N.  Y.  2  Curtis    v.    Wilcox,  91  Mich.  229, 
540,,  60    N.    E.    249;     Gilmartin    v.  51  N.  W.  992. 

Buchanan,  134  App.  Div.  587,  119  N.  S  Bosse  v.  Weik,  144  Mo.  App.  468, 

Y.  Supp.  489.  129  S.  W.  417. 


130  S.  W.  958. 
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of  a  written  contract,  where  tlie  contract  itself  was  not 
produced.  The  writing  itself  was  the  best  evidence  of  its 
contents  and  the  rights  conferred  thereunder,*  but,  until 
there  is  evidence  of  a  written  contract,  oral  testimony  of 
the  transaction  is  admissible.'  It  is  generally  applied  to 
letters,^  and  telegrams.''  Statements  not  made  from  per- 
sonal knowledge  of  the  witness  but  from  information  from 
memoranda  in  a  telephone  office  as  to  the  time  when  one 
of  the  parties  to  an  action  made  and  disconnected  his  tele- 
phone call,  the  memorandum  neither  being  produced  nor 
accounted  for,  are  inadmissible.  The  memorandum  is  the 
best  evidence  of  its  contents.*  So  with  the  written  or 
printed  ndes  of  a  railway  company,^  the  rules  themselves 
are  the  best  evidence,  and  an  employee  cannot  testify  to 
them  without  producing  them.'"     Books  of  account  must  be 


*  Idaho  Fruit  Land  Co.  v.  Great 
Western  Beet  Sugar  Co.,  18  Idaho,  1, 
107  Pac.  989.  (A  prospectus  con- 
taining statements  as  to  the  character 
and  nature  of  contracts  proposed  to 
be  made  and  entered  into  by  the 
company  issuing  the  prospectus, 
standing  alone,  is  not  sufficient  upon 
which  to  found  a  cause  of  action. 
Where  the  action  is  based  on  a  writ- 
ten contract  entered  into  in  pursu- 
ance of  the  statements  contained  in 
such  prospectus,  the  presumption  is 
that  the  entire  contract  was  embodied 
in  the  writing.)  See,  also.  First  Nat. 
Bank  v.  Hedgecock,  87  Neb.  220,  127 
N.  W.  171;  Clow  V.  Brown,  134  Ind. 
287,  33  N.  E.  1126;  Taft  v.  Little, 
178  N.  Y.  127,  70  N.  B.  211. 

5  Southern  E.  Co.  v.  Lewis,  165 
Ala.  451,  51  South.  863. 

6  Brown  v.  Jewett,  18  N.  H.  230; 
King  V.  Worthington,  73  111.  161; 
Watkins  v.  Paine,  57  Ga.  50;  Good- 
rich V.  Weston,  102  Mass.  362,  3 
Am.  Eep.  469;  Watson  v.  Eoode,  30 
Neb.  264,  46  N.  W.  491;  Mugge  v. 
Adams,  76  Tex.  448,  13  S.  W.  330; 


Moore  v.  Dickinson,  39  S.  C.  441,  17 
S.  E.  998;  Eumbough  v.  Southern 
Improvement  Co.,  112  N.  C.  751,  34 
Am.  St.  Eep.  528,  17  S.  B.  536; 
Smith  T.  Brown,  151  Mass.  338,  24 
N.  B.  31;  Young  v.  Inman,  146  Iowa, 
492;  125  N.  W.  177;  Keane  v.  Pitts- 
burg Lead  Min.  Co.,  17  Idaho,  179, 
105  Pae.  60;  Merriman  v.  Blalack,  57 
Tex.  Civ.  App.  270,  122  S.  W.  403. 

t  Durkee  v.  Vermont  Central  Ey. 
Co.,  29  Vt.  127;  Anheuser-Busch 
Assn.  V.  Hutmacher,  127  111.  652,  4 
L.  E.  A.  575,  21  N.  E.  626;  Nichols 
V.  Howe,  43  Minn.  181,  45  N.  W. 
14.  See  note  on  "Admissibility  in 
Evidence  of  Telegram  Eeceived  in 
Eeply  to  Telegrams,"  to  Edwards  v. 
Erwin,  16  Ann.  Cas.  394. 

*  Edwards  v.  Adams  (Tex.  Civ. 
App.),  122  S.  W.  898. 

9  Price  V.  Eichmond  &  D.  Ky.  Co., 
38  S.  C.  199,  17  S.  E.  732;  Louis- 
ville &  N.  Ey.  Co.  T.  Orr,  94  Ala. 
602,  10  South.  167. 

10  Bennett  v.  Chicago  City  B.  Co., 
243  III.  420,  90  N.  B.  735. 
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produced.^^  Where  books  are  offered  in  evidence  and  are 
available  to  the  parties,  oral  proof  may  be  given  of  entries 
in  them ;  ^^  and  when  they  are  volnminous  and  are  produced 
for  inspection,  the  court  may,  for  the  purpose  of  cross- 
examination,  permit  a  competent  witness  who  has  exam- 
ined them  to  testify  as  to  the  result  of  Ms  examination.^* 
The  entries  in  the  diary  of  an  engineer  of  works,  regarding 
his  conclusions  as  to  certain  matters  under  a  contract 
which  were  referable  to  him,  were  held  to  be  the  best  evi- 
dence where  the  engineer  had  since  become  mentally  in- 
competent. The  law  regards  such  entries  as  those  of  a  de- 
ceased person.^*  So  it  is  held  that  receipts  are  not  the  best 
evidence  that  the  articles  for  which  tlrey  were  supposed 
to  represent  payment  were  used  in  the  construction  of  a 
particular  building.^'  An  insurance  policy  is  the  best  evi- 
dence of  its  contents.^®  When  the  statute  requires  the  ap- 
plication for  insurance  to  be  made  part  of  the  policy,  un- 
less it  is  so  incorporated  it  is  not  competent  evidence,  and 
cannot  be  considered  in  determining  whether  or  not  the 
iiisured  made  true  answers  to  the  questions  asked.*''  And 
so  with  the  original  report  of  examination  by  a  physician.*^ 
A  certificate  of  death  signed  by  a  physician  is  not  the  best 
evidence  of  the  death  of  the  one  tamed  in  it.  While  the 
statute  requires  the  physician  to  give  the  death  certificate, 

11  Phillips    V.    Trowbridge    Co.,  86  14  Beattie    v.    McMuUen,  82  Conn. 
Ga.    699,    13    S.    E.    19;    Mendel   v.       484,  74  Atl.  767. 

Boyd,  71  Neb.    657,    99  N..W.  493;  16  Neher  v.  Viviani,  15  N.  M.  460, 

Brayton  v.  Sherman,  119  N.  Y.  623,  110   Pae.    695.      As   to   receipts   gen- 

23  N.  E.  471  (original  books  of  entry  erally,  see  Evans  v.  St.  Louis  etc.  B. 

are   best    evidence,    instead    of    the  Co.,   149   Mo.   App.    166,   129   S.   W. 

ledger:    Bennett    v.    Bennett,  37  W.  1050;  Jackson  v.  Lewis,  29  S.  C.  193, 

Va.  396,  38  Am.   St.  Rep.  47,  16   S.  7  S.  E.  252. 

E.   638;    Roden   v.   ^rown,    103    Ala.  16  Holmes  v.  Rivers,  145  Iowa,  702, 

324,  15  South.  598;  State  v.  Nevada  124  N.  W.  801;  Waller  &  Edmonds  v. 

C.  E.  Co.,  28  Nev.  186,  113  Am.  St.  Cookfield,  111  La.  595,  35  South.  778. 

Rep.  834,  81  Pae.  99;  Gould  v.  Hart-  17  Southern  etc.  Ins.  Co.  v.  Herlihy 

ley,  187  Mass.  561,  73  N.  E.  656).  (Ky.),  128  S.  W.  91. 

12  Pierce  v.  Norton,  82  Conn.  441,  is  Taylor  v.   Modern  Woodmen  of 
74  Atl.  686.  America,  42  Wash.  304,  7  Ann.  Gas. 

13  Elmira  Roofing  Co.  T.  Gould,  71  607,  84  Pae.  867. 
Conn.  629,  42  Atl.  1002. 
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there  is  nothing  in  the  statute  making  the  certificate  evi- 
dence in  judicial  proceedings,  and  it  stands  entirely  on  a 
different  plane  from  the  return  of  an  officer  made  pursuant 
to  law  under  his  official  oath.  The  law  requires  the  best 
evidence,  and  the  best  evidence  is  the  testimony  of  the 
physician,  if  living.^'  Original  plans  are  the  best  evidence 
and  require  production.^*  A  depositor  in  a  bank  may  tes- 
tify of  his  own  knowledge  as  to  the  amount  deposited,  that 
being  a  fact  irrespective  of  the  book  entries.^^  While  oc- 
cupancy under  a  lease  may  be  shown  by  parol,  the  terms 
of  the  lease  must  be  shown  by  the  written  contract,  if  there 
be  one.''^  Evidence  of  possession  alone  is  sufficient  to 
maintain  trespass.^*  Parol  evidence  cannot  be  given  that 
a  certain  letter,  not  produced,  was  a  letter  of  credit;^*  nor 
that  a  former  hill  of  less  amount  than  a  later  one  had  been 
presented;^"  nor  as  to  the  terms  of  a  wager  reduced  to 
writing;^*  nor  that  complaints  had  been  made  by  a  letter, 
not  produced;*'^  nor  as  to  the  contents  of  an  article  in  a 
newspaper ;^^  nor  of  books  of  accounts, -^^  nor  of  the  con- 
tents of  an  invoice  of  goods  f°  nor  as  to  the  transfer  of 
stock  on  corporate  books ;*^  nor  of  an  innkeeper's  notice 
required  by  statute  to  be  in  writing,  by  testimony  of  the 

19  Louisville  Ey.   Co.   t.   Eaymond,  2*  Eawson  v.  Curtiss,  19  HI.  456. 
135  Ky.  738,  27  L.  E.  A.,  N.  S.,  176,  25  Stratford     t.     Ames,     8     Allen 
123  S.  W.  281.  (Mass.),  577. 

20  Bryant  v.  Stilwell,  24  Pa.  314.  26  Frazee  v.  State,  58  Ind.  8. 

21  Simmons  Hardware  Co.  v.  Bank  27  Beall  v.  Poole,  27  Md.  645. 

of  Greenwood,  41  S.  0.  177,  44  Am.  28  Bond  v.  Central  Bank,  2  Ga.  92. 

St.  Eep.  700,  19  S.  E.  502;  Davis  v.  29  State  v.  Eosenfeld,  35  Mo.  472; 

Alston,  61  Ga.  225 ;  Steed  v.  Knowles,  Hall  v.  Lyons,  29  W.  Va.  410 ,   1  S. 

97  Ala.  573,   12  South.   75;   State  v.  E.  582;  Thompson  v.  Fry,  7  Blackf. 

Eeed,  45  La.  Ann.  162,  12  South.  189.  (Ind.)   608;    Sayre   v.   Woodyard,  66 

22  Eex  V.  Merthyr  Tidvil,  1  Barn.  W.  Va.  288,  66  S.  E.  320;  Shelby  v. 
&  Adol.  29,  109  Eng.  Eeprint,  698;  New  York  Steam  Co.,  121  N.  Y.  Supp. 
Augustin  V.  Challis,  1  Ex.  279,  17  L.  619;  Houston  etc.  E.  Co.  v.  Wash- 
J.  Ex.  73;  Brewer  v.  Palmer,  3  Esp.  ington  (Tex.  Civ.  App.),  127  S.  W. 
213;    Fenn   v.    Griffith,   6   Bing.   533,  1126. 

130  Eng.  Eeprint,  1386;  Thunder  v.  30  Coder  v.  Stotts,  51  Kan.  382,  32 

Warren,  8  Ir.  L.  E.  181.  Pac.  1102. 

23  Wetzel  V.  Satterwhite  (Tex.  Civ.  3i  Skowhegan  Bank  v.  Cutler,  49 
Apj).).  125  S.  W.  93.  Me.  3l5. 
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wife  of  the  innkeeper  as  to  verbal  notice;'^  nor  of  the 
terms  of  a  consignment  of  goods  where  the  carrier's  record 
is  available.''  It  frequently  happens  that  oral  evidence  is 
the  best  evidence.  Where  a  plaintiff  knew  the  quantity  of 
grain  delivered  by  him,  he  was  not  restricted  to  the  contents 
of  defendant's  books  in  proving  the  delivery  of  the  grain. 
Where  he  testified  positively  that  he  knew  the  amount  of 
grain  that  he  delivered  at  defendant's  elevator,  that  he 
delivered  it  personally,  and  saw  it  weighed,  and  detailed 
the  exact  number  of  bushels  of  each  kind  of  grain  so  de- 
livered, which  testimony  corresponded  exactly  with  the 
allegations  of  the  complaint,  such  evidence  was  both  com- 
petent and  amply  sufficient  to  support  the  verdict.'*  And 
where  a  witness  testified,  speaking  of  his  own  knowledge 
and  recollection  and  without  need  of  refreshing  his  mem- 
ory, that  a  certain  water  valve  was  not  leaking  at  a  given 
time,  his  written  report  thereof  was  held  inadmissible.'^ 
A  person  having  knowledge  of  the  sale  of  a  chattel,  and 
the  amount  paid  or  agreed  to  be  paid  for  it,  is  a  competent 
witness  to  the  fact,  although  he  may  have  recorded  in  his 
books  of  account  a  memorandum  of  the  sale.  Indeed, 
books  of  account  have  themselves  always  been  regarded  as 
a  species  of  secondary  evidence,  admissible  in  favor  of  the 
party  keeping  them  because  of  the  necessities  of  the  case, 
not  because  they  were  the  best  evidence  of  the  transactions 
recorded  in  them.'®  The  fact  that  such  entries  have  been 
made  has  never  been  held  to  preclude  the  testimony  of  the 
person  having  knowledge  of,  the  facts,  and  able  to  testify 
to  them  from  memory.''^  There  is  no  need  to  produce  a 
bill  of  lading  in  order  to  show  a  sale  or  delivery  of  certain 
goods  proved  to  have  been  sold.'^  So  the  rule  applies  with 
equal  force  to  copies  where  no  adequate  reason  is  shown 

82  McBride    v.    Goodhue,    134    Ga.  S6  Pace  v.  Louisville  etc.  Co.,   166 

608,  68  S.  E.  321.  Ala.  519,  52  South.  52. 

33  St.  Louis  Hay  &  Grain  Co.  v.  S6  Greenleaf  on  Ev.,  14th  ed.,  §  117. 
American  Cast  Iron  Pipe  Co.,  167  S7  Hull  v.  Seattle  etc.  Co.,  60  Wash. 
Ala.  442,  52  South.  904.  162,  110  Pao.  804. 

34  Cochrane  v.  National  Elevator  88  Weinstein  \'.  Yielding,  167  Ala. 
Co.,  20  N.  D.  169,  127  N.  W.  725.  \347,  52  South.  591. 
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for  not  producing  the  original  evidence.  For  instance,  it 
is  error  to  permit  a  carbon  copy  to  be  used  without  pro- 
ducing or  accounting  for  the  original  ;^^  or  copies  of 
account-books  or  deeds.***  In  criminal  prosecution,  parol 
evidence  cannot  be  given  that  a  person  is  a  pensioner  of 
the  government.*'  The  best  evidence  in  such  case  is  the 
record  kept  under  the  statutes. 

§  202  (201).  The  rule  does  not  exclude  evidence  unless 
objection  is  made. — The  exception  dealt  with  in  this  sec- 
tion, at  this  place  for  convenience,  is  one  not  at  all  affecting 
the  question  of  the  inherent  value  of  the  evidence  tendered 
and  applies  practically  to  every  department  of  practice.  If 
the  opponent  is  deceived  and  does  not  know  he  is  deceived, 
or  if  he  is  lax  and  permits  secondary  evidence  to  be  given 
when  he  might  have  insisted  upon  the  primary  evidence 
or  none  at  all,  belongs  scarcely  to  the  realm  of  evidence. 
As  it  does  undoubtedly  exist,  we  treat  it,  and  find  it  laid 
down,  that  the  rule  excluding  secondary  evidence,  when 
that  which  is  primary  is  attainable,  is  not  so  rigid  as  to  be 
enforced  if  no  objection  is  made  by  the  party  against  whom 
the  inferior  evidence  is  offered.  It  frequently  happens 
that  secondary  evidence  is  admitted,  and  thus  becomes 
primary,  when  it  might  have  been  excluded  if  proper  ob- 
jection had  been  taken.  The  courts  pronounce  themselves 
very  clearly  on  the  subject.  In  dealing  with  a  guaranty 
in  respect  of  which  parol  evidence  was  admitted  the  Mary- 
land supreme  court  said:  "A  guaranty  of  this  kind  belongs 
to  the  class  of  instruments  in  reference  to  which  the  rule 
of  evidence  excluding  parol  testimony  is  rigidly  enforced. 
If  the  appellant  had  excepted  in  the  court  below  to  the 
introduction  of  the  evidence  of  the  transactions  which  pre- 
ceded and  led  up  to  the  written  guaranty  sued  on,  it  would 
have  been  excluded,  except  in  so  far  as  it  was  necessary 

39  Rosenberg  v.  People's  Surety  Co.,  127  N.  W.  476 ;  McMillan  v.  Savannah 

HO  App.  Dlv.  436,  125  N.  T.  Supp.  Guano  Co.,  133  Ga.  760,  66  S.  E.  943. 

257.  •"  United  States  t.  Seott,  25  Fed. 

*o  Isbell  V.  Whalen,  25  S.  D.  445,  470. 
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to  prove  the  respective  amounts  due;  ....  and  the  con- 
struction of  the  terms  of  the  guaranty  would  then  have 
been  a  question  for  the  court,  sitting  as  a  court,  and  not 
as  a  jury,  as  it  is  well  settled  that  the  construction  of  all 
written  documents  is  a  question  of  law,  for  the  court. 
When,  however,  the  evidence  had  been  permitted  to  go  into 
the  case  without  exception,  the  court  was  bound,  under  the 
rulings  of  this  court,*^  to  deal  with  it  as  properly  in  the 
case,  whether  legally  admissible  or  not,  and  give  it  the  same 
effect  as  if  it  had  in  fact  been  legally  admissible.  The  evi- 
dence being  thus  in  the  case,  the  meaning  of  the  guaranty 
was  to  be  gathered  from  the  written  paper  and  the  parol 
evidence  taken  together,  and  its  construction  then  became 
a  proper  question  to  go  to  the  coui-t,  sitting  as  a  jury."*' 
The  rule  is  well  settled  that  when  evidence  is  let  in  gener- 
ally, without  objection,  and  no  attempt  is  made  in  the  trial 
court  to  limit  or  confine  its  effect,  it  is  in  for  all  purposes, 
and  it  must  be  considered  and  allowed  its  full  force.**     In- 


42  Lamb  v.  Taylor,  67  Md.  85,  8 
Atl.  760;  Sentman  v.  Gamble,  69 
Md.  293,  13  Atl.  58,  14  Atl.  673. 

iS  SlinglufE  V.  Andrew  Volk  etc. 
Co.,  89  Md.  557,  43  Atl.  759;  Roberts 
V.  Bonaparte,  73  Md.  191,  10  L.  B.  A. 
689,  20  Atl.  918. 

«  Eyan  v.  Young,  147  Ala.  660,  41 
South.  954;  Birmingham  B.  etc.  Co. 
V.  Wildman,  119  Ala.  547,  24  South. 
548;  Mushet  v.  Fox,  6  Cal.  App.  77, 
91  Pae.  534;  Hattersley  v.  Burrows, 
4  Colo.  App.  538,  36  Pae.  889;  Mont- 
gomery V.  State,  55  Fla.  97,  45  South. 
879;  Leonard  v.  Mjxon,  96  Ga.  239, 
51  Am.  St.  Eep.  134,  23  S.  E.  80; 
Yeager  v.  Wright,  112  Ind.  230,  13 
JST.  E.  707;  McFadden  v.  Fritz,  110 
Ind.  1,  10  N.  E.  120;  Iowa  Business 
Men's  Bldg.  etc.  Assn.  v.  Fitch,  142 
Iowa,  329,  120  N.  W.  694;  Jaggar 
V.  Plunkett,  81  Kan.  565,  25  L.  E.  A., 
N.  S.,  935,  106  Pae.  280;  Packwood 
▼.  White,  7  La.  Ann.  31;  Chesapeake 


Brewing  Co.  v.  Goldberg,  107  Md. 
485,  15  Ann.  Cas.  879,  69  Atl.  37; 
Farmers'  Bank  v.  Duvall,  7  Gill  &  J. 
(Md.)  78;  O'Brien  v.  City  of 
Woburn,  184  Mass.  598,  69  N.  E.  350; 
Stern  v.  Freeman,  4  Met.  (Ky.)  309; 
Western  Land  Securities  Co.  v. 
Daniels-Jones  Co.,  113  Minn.  317,  129 
N.  W.  587;  Goodall  v.  Norton,  88 
Minn.  1,  92  N.  W.  445 ;  Orr  &  Linds- 
ley  Shoe  Co.  v.  Hanee,  44  Mo.  App. 
461;  Metz.  v.  Chicago  etc.  E.  Co.,  SS 
Neb.  459,  129  N.  W.  994;  Langworthy 
V.  Coleman,  18  Nev.  440,  5  Pae.  65; 
Sherwood  v.  Sissa,  5  Nev.  349;  C-ondit 
V.  Blackwell,  19  N.  J.  Eq.  193,  196; 
Denn  v.  Banta,  1  N.  J.  L.  266;  Wit- 
mark  V.  New  York  El.  E.  Co.,  149  K. 
Y.  393,  44  N.  E.  78;  Walters  v.  Eock, 
18  N.  D.  45,  115  N.  W.  511;  Lehigh 
Valley  Coal  Co.  v.  Ward,  149  Pa.  119, 
24  Atl.  183;  Weckerly  v.  Geyer,  11 
Serg.  &  E.  (Pa.)  35;  Crebbin  v. 
Farmers'  Nat.  Bank  (Tex.  Civ.  App.), 
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competent  evidence,  if  material,  is  sufficient  to  establisfi  a 
fact  in  issue,  when  received  without  objection,  but  if  not 
material,  it  does  not  affect  the  issue.  In  a  very  old  Arkan- 
sas case,*^  the  following  sound  statement  is  found:  "Along 
with  the  testimony  that  was  competent  and  relevant  to  the 
issue,  the  bill  of  exceptions  presents  some  that  was  purely 
hearsay,  and,  as  such,  totally  inadmissible,  not  only  that  it 
supposed  better  evidence,  but  on  account  of  its  intrinsic 
weakness  and  incompetency  to  satisfy  the  mind  as  to  the 
existence  of  the  specific  fact  of  part  payment  within  the 
bar  that  was  in  this  case  sought  to  be  established.  And 
although,  as  this  legal  and  illegal  testimony  has  been  in- 
discriminately produced  before  the  court  without  objection, 
it  all  has  to  be  regarded  in  considering  the  question  before 
us,  otherwise  the  same  case  that  was  apparently  presented 
to  the  court  below  by  the  motion  for  a  new  trial  would 
not  be  reviewed  by  us,  still  that  does  not  confer  upon  this 
hearsay  evidence  any  new  attribute  in  point  of  weight.  Its 
nature  and  quality  in  this  respect  remaining  the  same,  so 
far  as  its  intrinsic  weakness  and  incompetency  to  satisfy 
the  mind  are  concerned."^®     If  a  prima  facie  case  or  de- 

50  S.  W.  402;  Marston  v.  Deane,  7  but  it  is  admitted  because  it  deserves 
Car.  &  P.  13;  Keed  v.  Deere,  7  Barn.  to  have  vreight.  The  case  of  Damon 
&  C.  261,  108  Eng.  Eeprint,  720;  v.  Carroll,  163  Mass.  404,  40  N.  E. 
Stevens  v.  Pinney,  8  Taunt.  327,  2  185,  might  be  cited  in  support  of  the 
Moore,  349,  129  Eng.  Eeprint,  409;  proposition,  but  the  court  threw  some 
Fry  V.  Chapman,  5  Dowl.  C.  P.  265;  little  doubt  upon  it  in  an  opinion 
Election  Case,  37  Can.  S.  Ct.  495.  vphich  is  by  no  means  clear.  The 
45  State  Bank  v.  Wooddy,  10  Ark.  court  likened  the  rejection  of  hearsay 
638.  to  the  rejection  of  testimony  incom- 
es See,  also,  Hutchingg  v.  Castle,  48  petent  formerly  by  reason  of  inter- 
Cal.  152 ;  Childerg  v.  Pickenpaugh,  est,  and  cited  Bentham  as  authority 
219  Mo.  376,  118  S.  W.  453;  Lehman  for  treating  hearsay  as  secondary 
v.  Frank,  19  App.  Div.  442,  46  N.  Y.  evidence,  without  however,  formally 
Supp.  761;  Sharp  v.  Baker,  22  Tex.  adopting  him.  In  a  later  Texas  case 
306.  The  admission  of  such  evidence,  — Daniel  v.  Harvin,  10  Tex.  Civ.  App. 
without  objection,  does  not  add  any  439,  31  S.  W.  421 — the  court  deliv- 
weight  to  it,  if  intrinsically  it  had  ered  itself  of  this  doubting  observa- 
none,  and  should  have  been  excluded,  tion:  "This  evidence  may  have  been 
upon  objection.  Evidence  does  not  objectionable  as  hearsay,  but  it  was 
have  weight,  because  it  is  admitted;  admitted    without    objection,    and    is 
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fense  can  be  made  without  the  use  of  a  document  relating 
thereto,  it  is  no  sufficient  answer  that  there  is  such  writing, 
unless  the  other  party  produces  it  in  evidence.*''  But  il 
is  the  common  practice,  when  a  witness  is  testifying  as  to  a 
fact  or  contract,  for  the  opposite  counsel  to  interpose  and 
ask  the  preliminary  question  whether  such  agreement  is  in 
writing,  and  if  it  so  appears,  the  writing  must  be  produced 
or  its  absence  legally  accounted  for.  It  is  the  province 
of  the  presiding  judge  to  pass  upon  all  preliminary  ques- 
tions relating  to  the  admissibility  of  secondary  evidence 
and  to  determine  the  facts  necessary  to  the  decision  of  such 
questions.  If  the  judge  admits  secondary  evidence,  it  is 
presumed  that  he  has  found  as  facts  all  such  preliminary 
matters;  and  such  finding  is  conclusive,  unless  the  excep- 
tions are  preserved  according  to  the  practice  of  the  jur- 
isdiction.** Stephen  thus  states  the  rule:  "Questions 
as  to  the  existence  of  facts  rendering  secondary  evidence 
of  the  contents  of  documents  admissible  are  to  be  decided 
by  the  judge,  unless  in  deciding  such  a  question  the  judge 
would,  in  effect,  decide  the  matter  in  issue."*®  Care  must 
be  taken  that  confusion  does  not  arise  as  to  the  part  that 
secondary  evidence,  unobjected  to,  plays.  It  maj^  supply 
the  place  of  primary  evidence,  but  it  cannot  vary  or  con- 
tradict it,^**    A  very  clear  exposition  of  the  distinction  is 

uncontradicted;     and,     as    its     place  destroyed.     See,  also,  the  late  eases: 

might   have   been;   supplied    by    other  Gelder  v.  Welsh,   169  Mich.  490,  135 

testimony  had   objection    been    urged  N.  W.  i280;  Morison  v.  Weik,  19  Cal. 

and  sustained  at  the  proper  time,  the  App.  139,   124  Pao.  869;   Peters  etc. 

court  should  have  treated  it  as  com-  Furniture  Co.  v.  Queen  City  etc.  Ins. 

petent   for  the  purpose  for  which  it  Co.  (Or.),  126  Pae.  1005.     See  §214, 

was  offered."     This  case  does  not  ap-  post;  and  also  §  174,  ante. 
pear   to   have   been   followed   on   this  «  Eeynolds'    Steph.    Ev.,    art.    71, 

point,  whereas  Sharp  v.  Baker,  supra,  p.  111. 

has    found    support   in   De    Garca   v.  50  Jamison    v.    May,    13  Ark.  600. 

Galvan,  55  Tex.  53,  and  in  Stewart  v.  There  is  a  New  York  decision  to  the 

State,   9   Tex.   App.   321,   and  Burke  contrary     (White    v.    Balta,   7  Misc. 

V.  State,  15  Tex.  App.  156.  Eep.  311,  27  N.  Y.  Supp.  902),  but  if 

47  See  cases  cited  above.  has   never    been    cited    as  authority. 

48  Whitcher  v.  McLaughlin,  115  From  a  very  old  Maine  case  (Goddard 
Mns-s,  167;  Mason  v.  Libbey,  90  N.  v.  Cutts,  11  Me.  440)  we  extract  this 
Y.  Oj^o,  where  the  instrument  has  been  terse  statement  of  law  on  an  attempt 
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to  be  found  in  a  California  case.*^  In  that  case  testimony 
as  to  an  oral  agreement  was  without  objection  received, 
varying  the  terms  of  its  contemporaneous  written  contract, 
and  the  court  of  appeal  said  that  though  no  objection  was 
made,  yet  the  incompetency  of  parol  evidence  to  vary  a 
writing  might  be  considered  as  a  matter  of  law.  Upon 
this  a  rehearing  was  sought.  In  support  of  the  petition 
the  proposition  was  urged  that  in  the  absence  of  objection, 
secondary  evidence  was  sufficient  to  support  the  findings 
of  a  court  based  thereon.  Here  there  was  an  apt  illustra- 
tion of  the  confusion  we  have  referred  to.  The  court 
pointed  the  distinction  in  these  words:  "The  rule  de- 
clared by  this  court  is  entirely  distinct  from  that  applied 
in  those  cases.  Whether  or  not  a  contract  in  writing  may 
be  varied  by  parol  evidence  is  a  question  of  substantive  law, 
while  the  admission  or  rejection  of  secondary  evidence  is 
governed  by  the  rules  of  evidence.^^  Where  a  contract  is 
reduced  to  writing,  whether  required  by  law  to  be  written 
or  not,  the  writing  supersedes  all  other  negotiations  and 
stipulations  concerning  the  matter  made  at  the  time  or 
prior  thereto.''*  If  the  terms  as  agreed  upon  have  not  all 
been  reduced  to  writing,  these  can  be  supplied  only  by  an 
appropriate  proceeding  or  under  proper  allegations.  By 
way  of  illustration  of  the  distinction  between  the  rule  de- 
clared by  this  court  and  that  cited  by  appellant,  it  may  be 
said  that  parol  or  secondary  evidence,, unobjected, to,  might 
supply  the  terms,  or  purport,  of  a  contract  which  had  been 
reduced  to  writing,  and,  in  this  form,  furnish  sufficient 
proof  to  sustain  a  finding,  but  parol  evidence  would  neither 

to  vary  a  contract  by  parol  evidence:  mony,  such  as  it  is,  is  contrfidicted  by 

"This  is  manifestly  a  condition  subse-  two  witnesses.    If  false,  it  ought  not 

quent,  not  to  be  found  in  the  note,  to  affect  the  note;  and  if  true,  it  was 

but  attempted  to  be  attached  thereto  not  competent  to  change  its  terms,  or 

by    parol    evidence.     This    testimony  interpose  new  conditions?' 

was   received  without   objection;   but  5l  DoUar   v'.   International  Banking 

when     called     upon     to     determine  Corp.,  13  Cal.  App.  331,  109  Pac.  4^9. 

whether   the    verdict    is   or    is     not  52  i     Greenl.     on    Ev.,     16th    ed., 

against  the  weight    of    evidence,    it  1 305a. 

must    be    weighed    according    to    the  53  Civ.   Code,   §  1625. 

rules  established  by  law.     This  testi- 
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be  admissible  to  vary  tbis  contract,  nor,  if  admitted  witbout 
objection,  be  sufficient  to  support  a  finding  wbich  vras  in 
conflict  witb  or  which  in  any  manner  varied  the  original 
written  contract  wbich  the  parties  entered  into.  The  pur- 
pose of  the  rule  relating  to  the  varying  of  a  writing  by 
parol  evidence  is  to  prohibit  this  from  being  done,  while 
the  rule  relating  to  the  admission  of  secondary  evidence 
goes  only  to  the  form  in  which  the  evidence  may  be  intro- 
duced. These  rules  are  in  no  way  inconsistent,  and  the 
rule  as  to  secondary  evidence  is  not  applicable  here."^* 

§  203  (202).  Qualifications  of  the  rule — Independent 
and  collateral  facts.— We  have  so  far  dealt  with  the  neces- 
sity for  production  of  the  written  document,  but  it  often 
happens  that  parol  testimony  as  to  a  fact  may  be  primary 
evidence  although  there  is  written  evidence  of  the  same 
fact.  It  is  difficult  to  lay  down  any  rule  which  will  accu- 
rately define  in  what  cases  it  is  not  necessary  to  produce 
a  writing  as  the  best  evidence.  There  is  much  conflict  in 
the  cases  upon  this  subject,  arising  more,  perhaps,  out  of 
the  application  of  the  rule  to  differing  cases  than  as  to  the 
rule  itself.  All  the  cases  recognize  the  principle  that, 
where  the. contents  of  the  instrument  are  required,  it  must 
be  produced,  or  its  absence  excused.^®     If  the  essential  fact 

54  Code  Civ.  Proc,  §  1856 ;  Ger-  Greenleaf ,  also,  in  his  work  upon 
main  Fruit  Co.  v.  Armsby,  153  Cal.  Evidence,  paragraph  89,  adopts  the 
585,  96  Pae.  319.  rule  as  enunciated  by  Chief  Justices 

55  Gilbert  v.  Duncan,  29  N.  J.  L.  Savage  and  Parsons,  citing  as  author- 
133.  Savage,  C.  J.,  in  McPadden  v.  ity  the  case  just  referred  to.-  The 
Kingsbury/  11  Wend.  (N.  Y.)  667,  author  of  the  note  in  2  Phillips' 
said:  "I  have  always  understood  the  Ev.,  Cow.  &  Hill's  Notes,  398,  after 
rule  to  be,  that  parol  evidence  of  the  an  elaborate  examination  of  these 
contents  of.  papers  may  be  given  cases,  and  others  cited  by  him  as 
when  they  do  not  form  the  foundation  maintaining  the  opposite  doctrine, 
of  the  cause,  but  merely  relate  to  says:  "We  know  of  no  ground,  either 
some  collateral  fact."  The  judgment  upon  principle  or  authority,  upon 
of  Parker,  C.  J.,  in  Tucker  v.  Welsh,  which  the  doctrine  can  be  main- 
17  Mass.  160,  9  Am.  Deo.  137,  pro-  tained.  Where,  however,  the  contents 
ceeds  also  on  the  ground  that  the  are  immaterial,  and  the  question  is 
contents  of  a  paper  collateral  to  one  of  mere  Identity,  as  in  the  present 
the   issue   may   be   proved   by   parol.  case,  no  reason  is  perceived  why  the 
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to  be  proved  is  not  the  contents  of  a  written  instrument, 
but  an  independent  fact  to  which  the  writing  is  merely 
collateral  or  of  which  it  is  merely  an  incident,  there  is  no 
reason  for  the  application  of  the  rule  under  discussion.  In 
such  cases  the  contents  of  the  document  are  no  part  of 
the  issue,  and  there  is  no  agreement  that  the  writing  shall 
be  the  sole  repository  of  the  fact.  When  the  parol  evidence 
is  as  near  to  the  fact  testified  as  to  the  writing  itself, 
then  each  is  primary,  and  the  act  or  oral  statement  may 
be  proved.  This  is  frequently  illustrated  in  the  parol 
proof  of  such  facts  as  that  indebtedness  has  been  paid, 
although  the  debt  may  be  in  the  form  of  notes  or  even 
judgments.  Parol  proof  of  the  payment  may  be  made  even 
though  a  receipt  is  given  contemporaneously.  On  the  same 
principle  the  time  of  marriages  and  births  may  be  shown 
by  persons  having  knowledge  of  the  facts  without  resort 
to  the  record  evidence  which  the  statutes  may  require. 
The  existence  of  documents  without  reference  to  their  con- 
tents may  be  proved  in  this  way,  as  also  their  identity,  so 
long  as  there  is  no  attempt  to  introduce  evidence  of  their 
contents.  The  rule  does  not  exclude  oral  evidence  of  au 
independent  fact  on  the  ground  that  the  same  fact  is  in- 
cluded in  a  contract  which  is  collateral  to  the  issue  being 
tried.^* 

production   of  the   instrument   should  N.  W.  783;  Holt  v.  Weld,  140  Mass. 

be  required  before  the  witness  is  per-  578,  5  N.  E.  506;  Hartman  v.  Dobar, 

mitted  to  allege  its  existence."  80  N.  J.  250,  76  Atl.  347;  Carrihgtoii 

00  First  Nat.   Bank   v.   Hedgecock,  v.   Allen,  87    N.   C.    354;     Rabon    v. 

87  Neb.  220,  127  N.  W.  171;  Atlanta  Atlantic  etc.  R.  Co.,  149  N.  C.  59,  62 

&  B.  Air  Line  Ry.  v.  Wood,  160  Ala.  S.   E.  743;   McFadden   v.  Kingsbury, 

657,  4,9  South.  426;  Councill  v.  May-  11  Wend.   (N.  Y.)   667;   Empire  Im- 

hew,  172  Ala.  295,  55  South.  314;  St.  plement  Mfg.  Ck).   v.  Hunch,  219  Pa. 

Louis  etc.  E.  Co.  v.  Caldwell,  93  Ark.  135,   67   Atl.   995;    Hagins   v.    Aetna 

286,    124     S.    W.     1034;     Stovell    v.  Life  Ins.  Co.,  72  S.  C.  216,  51  S.  E. 

Alert  Gold  Min.  Co.,  38  Colo.  80,  87  683;   Smith  v.  Southern  Ry.   Co.,   89 

Pao.  1071;   Joyce  v.  Joyce,  80  Conn.  S.   C.  415,   71  S.   E.  989;   Keeton    v. 

88,   67   Atl,   374;   Camp  v.   State,   58  State,  59  Tex.  Cr.  316,  128  S.  W.  404; 

Pla.   12,    50    South.   537;     Mason   v.  In  re  Miller,  36  Utah,  228,  102  Pac. 

State,  1  Ga.  App.  534,  58  S.  E.  139;  996.     Among    the    latest    eases     sec 

State  V.  Rozeboom,  145  Iowa,  620,  124  Southern   Bitulithic   Co.   v.   Hughston 
Evidence  II — 13 
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§  203a  (202),  Same— Illustrations.— Where  a  general 
summarized  statement  had  been  referred  to  in  evidence, 
it  was  not  error  to  permit  a  witness  to  say  that  certain 
facts  were  not  taken  into  consideration  in  making  the  sum- 
mary. In  the  words  of  the  court,  "the  testimony  was  not 
as  to  what  items  were  contained  in  the  statement,  as  stated 
in  appellant's  proposition,  but  as  to  what  items  were  con- 
sidered in  making  up  the  statement,  an  entirely  different 
matter,  and  one  which  was  not  shown  by  the  statement 
itself.  "^'^  Extracts  from  account-books  have  been  ad- 
mitted where  they  were  supported  by  the  testimony  of  a 
witness  who  could  prove  their  contents  of  his  own  knowl- 
edge irrespective  of  the  books."^  In  an  action  for  assault  the 
plaintiff,  in  detailing  his  financial  condition  in  support  of 
damages  for  loss  of  time,  was  properly  permitted  to  give 
oral  evidence  of  certain  contracts  he  had  entered  into.^^  It 
may  be  shown  by  parol  that  an  account  was  paid,  although 
there  is  a  receipt;^"  the  actual  receipt  of  rents  and  profits 
though  books  were  kept ;  **  that  new  notes  were  taken  in  pay- 
ment of  a  debt;^^  the  identification  of  a  note  apart  from 
its  contents;®^  that  certain  personalty  was  listed  for  tax- 
ation.^*   So  it  may  be  shown  that  a  judgment  has  been 

(Ala.),  58    South.    450;    Morison  v.  12   N.   J.   L.    109,   it  was   held    that 

Weik,  19  Cal.  App.  139,  124  Pac.  869;  the   fact   that   a    person   took    actual 

Knight  V.  Landis,  11  Ga.  App.  536,  75  possession  of  the  premises  in  eontro- 

S.  E.  834;  Nelson  t.  Jones,  245  Mo.  Tersy  may  be  proved  by  parol,  though 

579,   151   S.   W.   80;   De  Noyelles  v.  he    went    into    possession    under    an 

Delaware     Ins.     Co.,    78    Misc.     Hep.  agreement  in  writing. 

649,  138  N.  Y.  Supp.  855 ;   Share  v.  eo  Berry  v.  Berry,  17  N.  J.  L.  440 ; 

Coats  (S.  D.),  137  N.  W.  402;  Phila-  Kingsbury   v.  Moses,  45  N.  H.   222  j 

delphia      Underwriters'      Agency      v.  page  v.  Einstein,  7  Jones  (52  N.  C), 

Brown   (Tex.  Civ.  App.),   151   S.  W.  147.   Wolf   v.  Foster,   13   Kan.   116; 

899;   Canadian    Bank    v.    Sesnon,  68  M<3ade  v.  Keane,  Fed.  Cas.  No.  9373, 

Wash.  434,  123  Pac.  602;  Star  Grocer  3  Cranch  C   C.  51 

Co.  V.  Bradford,  70  W.  Va.  496,  74  „,  ^,,.,      '     '       '        ..  ^.     ,„„    ,^ 

o    _,    ,..  '  «i  Wilcox  V.  Bates,  58  Wis.  128,  15 

S.  B.  509.  j^_  ^    ^^^ 

B7  Sheldon  Canal  Co.  v.  Miller,  40 

Tex.  Civ.  App.  460,  90  S.  W.  206.  *^  ^'^'"'^^  ^-  Johnson,  29  Ga.  207. 

58  Carlisle  Packing  Co.  v.  Deming,  *'  Lingenfelser   v.   Simon,   49   Ind. 
62  Wash.  455,  114  Pac.  172.  82. 

59  Hartman  v.  Dobar,  80  N.  J.  L.  64  Hewitt  v.  State,  121  Ind.  245,  23 
250,  76  All.  347.    In  Den  v.  Hamilton,  N.  E.  83. 
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paid,*'  and  a  tax;**  that  a  third  person  owes  a  debt,  when 
notes  evidencing  the  same  are  not  produced  ;*''  that  a  claim 
was  settled  before  suit  was  begun  ;*^  the  consideration  of  a 
guaranty.*®  When  a  circular  letter  had  been  received  and 
referred  to  a  fact  collateral  and  incidental  to  the  issues, 
oral  evidence  of  it  was  allowed.''*  So  that  a  telegram  had. 
been  received;''^  the  transactions  at  an  auction;''^  the  value 
of  goods,  although  the  witness  has  a  bill  showing  their 
cost;'''  that  a  sale  was  made  and  of  the  time  of  the  sale, 
although  the  contract  was  in  writing;''*  as  to  an  execution 
sale,  its  validity  not  being  in  question;''^  that  the  witness 
held  a  mortgage  on  certain  property,''*  as  well  as  the 
amount  of  the  same;''''  that  a  verbal  sale  was  made,  al- 
though a  written  bill  of  sale  is  subsequently  accepted;''* 
that  a  purchase  at  a  sheriff's  sale  was  for  "the  benefit  of  a 
third  person;^*  that  there  was  a  fraudulent  combination 
at  a  sale  of  land ;  ^*  that  a  deed  was  executed  and  delivered 
after  an  execution  sale;^'  the  time  of  birth,  though  there 
is  a  written  family  record  of  births,^^  and  though  a  registry 

65  Planters'  Bank  v.  Borland,  5  Ala,  77  Hyde  v.  Shank,  93  Mich.  535,  53 
531.                                                                   N.  W.  787. 

66  Davis  V.  Hare,  32  Ark.  386.  78  Sanders  T.  Stokes,  30  Ala.  432. 
6T  Duffie  V.  Phillips,  31  Ala.  571.               79  Hoagland  v.  Hoagland,  2  N.  J. 
«8  Arnold  f.  Arnold,  20  Iowa,  273.         Eq.  501. 

69  Nichols  V.  Bell,  1  Jones  (46  N.  80  Miltenberger  v.  Morrison,  39  Mo. 
C),  32.  71. 

70  Mobile  etc.  Co.  v.  Hawkins,  163  81  Uhl  v.  Moorhous,  137  Ind.  445, 
Ala.  565,  51  South.  37.  37  N.  E.  366;   Armstrong  v.  McCoy, 

71  Conner  v.  State,    23    Tex.  App.  8  Ohio,  128,  31  Am.  Dec.  435. 
378,5    S.    W.  189;    Western    Union  82  Central  By.  Co.  v.  Coggin,  73  Ga. 
Tel.   Co.  V.   Cline,   8   Ind.   App.   364,  689 ;  State  v.  Woods,  49  Kan.  237,  30 
35  N.  E.  564.  Pac.      520;      Beeler     t.     Young,     3 

72  Austin  V.  Boyd,  23  Mo.  App.  317.  Bibb  (Ky.),  520;  Morrison  v.  Emsley, 

73  Savannah  By.  Co.  v.  Hoffmayer,  53  Mich.  564,  19  N.  W.  187;  Carskad- 
75  Ga.  410.  den  v.  Poorman,  10  Watts  (Pa.),  82, 

74  Thompson  v.  Mapp,  6  Ga.  260;  36  Am.  Dec.  145;  Dobson  v,  Cothran, 
Martin  v.  Bowie,  37  S.  C.  102,  15  S.  34  S.  C.  518,  13  S.  E.  679;  Evans  v. 
E.  736;  Gallagher  v.  London  Assur.  Morgan,  2  Cromp.  &  J.  453,  2  Tyr. 
Corp.,  149  Pa.  25,  24  Atl.  115.  396;    Beg.   v.   Mainwaring,   Dears.   & 

75  Stanley  v.  Sutherland,  54  Ind.  B.  C.  C.  132,  26  L.  J.  M.  C.  10,  2 
339.  Jur.,  N.  S.,  1236,  5  W.  E.  119,  7  Cox 

76  File  V.  Springpl,  132  Ind.  312,  C.  C.  192;  Morris  v.  Miller,  4  Burr. 
31  N.  B.  1054.  2057,  98  Eng.  Reprint,  73. 
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is  required  by  law;^^  tenancy  and  occupancy,  though  under 
a  written  lease  ;^*  ownership ;^^  the  fact  of  the  leasing 
of  a  railway;^®  that  certain  land  was  sold  for  a  given 
sum 5^''  that  a  person  was  omitted  in  a  will;^^  that  a  road 
is  a  highway  though  never  laid  out.^^  It  is  proper  to  allow 
a  surveyor  to  testify  how  the  measurements  of  the  ground 
surveyed  held  out  with  reference  to  the  figures  on  the  plat, 
and  as  to  how  the  location  of  a  certain  fence  compared  vsdth 
the  same  plat.^"  It  may  be  shown  by  parol  that  certain 
lands  are  used  by  a  railroad  for  depot  grounds,^^  what  the 
terms  of  a  verbal  contract  are,  though  a  written  memoran- 
dum thereof  was  made  and  read  at  the  time;^^  so  of  a 
verbal  demand,  Ho-OVigk  .accompanied  by  a  written  one;*'  or 
of  the  fact  that  A  is  a  hotel-keeper,  although  he  has  a 
license.^*  When  a  given  train  is  due  is  not  the  contents 
of  a  writing,  but  an  independent  fact  to  which  the  writing 
(the  printed  time-table)  was  merely  collateral,  or  of  which 
it  was  merely  an  incident.  Furthermore,  said  the  court: 
"Neither  the  plaintiff  nor  the  deceased  was  a  party  to  the 
writing,  nor  did  the  plaintiff  assert  any  right  founded  upon 
or  growing  out  of  it,  nor  had  either  any  connection  with  the 
instrument,  in  the  sense  that  the  writing  was  regarded  or 
understood  to  be  the  sole  repository  of  the  fact.  The  ques- 
tion was  not  what  was  the  contents  of  this  printed  paper ; 
but  when  should  the  cars  have  arrived  at  that  point  ?"®^ 

83  Commonwealth     v.     Norcross,    9  88  Bulger  v.  Boss,  98  Ala.  267,  12 
Mass.  492 ;  Nison  v.  Brown,  4  Blackf .       South.  803. 

(lad.)     157;    Commonwealth    v.  Dill,  89  Woburn  v.  Henshaw,   101   Mass. 

156  Mass.  226,  30  N.  E.  1016;  State  193,  3  Am.  Rep.  333. 

V.  Hodgskins,  19  Me.  155,  36  Am.  Deo.  90  Perry  v.  Sheldon,  30  E.  I.  426 

742,  and  important  note.  75  Atl.  690. 

84  Rayner    v.    Lee,    20  Mich.  384;  91  Fowler  v.  Farmers'  Loan  Co.    21 
Central  R.  Co.  v.  Whitehead,  74  Ga.  Wis.  77. 

441;  Hammou  v.  Sexton,  69  Ind.  37;  02  Lathrop    v.    Bramhall    64  N.  Y. 

Twyman  v.  Knowles,  13  Com.  B.  222,  365. 

17  Jur.  238,  22  L.'  J.  C.  P.  143.  93  Smith  v.  Young,  1  Camp.  439. 

85  Wolfe  V.  Underwood,  97  Ala.  375,  94  Owings    v.    Wyant     3    Har     & 
12  South.  234.  McTI.  (Md.)  393. 

80  Central  Ry.  Co.  v.  Whitehaud,  74  95  Meyers  v.  San  Pedro  etc.  E.  Co. 

Ga.  441.  36  Utah,  307,  21  Ann.  Cas.  I229',  104 

87  Robinson  v.  Tipton,  31  Ala.  595.        Pao.    736.     In    action    for    injuries 
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Parol  evidence  is  also  admissiLle  that  a  passenger  bouglit 
a  ticket  over  several  roads  having  coupons  attached;'"'  of 
the  issues  determined  in  a  former  suit  where  the  record 
is  not  conclusive,®''  or  where  the  declaration  was  lost,^* 
or  where  it  was  a  suit  in  an  inferior  court,  if  the  sub- 
ject of  the  inquiries  was  merely  incidental  and  collateral 
to  the  issues  in  the  cause.  Though  the  record  was  the  best 
evidence  secondary  evidence  was  admissible.®*  Parol  evi- 
dence may  be  given  that  a  suit  has  been  tried •,'^'"'  that  an 
arbitrator  has  been  substituted  by  agreement  for  one  ap- 
pointed by  the  court;'-  that  an  agent  has  been  appointed, 
though  the  appointment  is  in  writing;^  of  the  attendance 
of  witnesses  and  jurors  at  court ;^  that  two  records  relate 
to  the  same  cause  of  action;*  the  time  of  issuing  a  writ;^ 
that  copies  of  an  ordinance  produced  had  been  posted,  the 
fact  of  publication  and  not  the  contents  being  in  issue.^ 
The  inclusion  or  exclusion  of  a  creditor  from  a  schedule 
in  bankruptcy  is  admissible  in  an  action  for  services  ren- 
dered, the  fact  being  entirely  incidental  to  the  main  issue.' 
Parol  evidence  is  admissible  that  town  officers  were  duly 

caused   by  collision  between   railroad  lOO  Johnston     t.     Hamburger,     13 

cars   of   different   companies   running  Wis.  195. 

on  the  same  track,  where  a  question  i  Douglass    t.    Brandon,    6     Baxt. 

arises  as  to   which  road  is  in  fault,  (Tenn.)  58. 

the   running  time   of  the  trains  may  2  Whitfield  v.  Brand,  16  Mees.  &  W. 

be   shown   by   other   proof   than    the  £82    16  L.  J.  Ex    103 

time-table  of  the  companies:  Chicago  3  gaker  v.  Brill,' 15  Johns.  (N.  Y.) 

etc.  B.  Co.  V.  George,  19  HI.  510,  71  260;  Massey  v.  Westcott,  40  111.  160. 

Am.  Dec.  239.  4  Rake  v.  Pope,  7  Ala.  161;  Porter 

98  Central  By.  Co.  v.  Wolff,  74  Ga.  ^,   gt^te,   17   Ind.  415;    Federal  Hill 

66*-  etc.    Co.    V.    Mariner,    15    Md.    224; 

97  Justice  V.  Justice,  3  Ired.  (N.  Commonwealth  v.  Sutherland,  109 
C.)  58;  Lander  y.  Arno,  65  Me.  26;  ivTass.  342;  Shirley  v.  Fearne,  33  Miss. 
Hickersonv.  Mexico,  58  Mo.  61;  Bake  653,  69  Am.  Dee.  375;  Davisson  v. 
V.  Pope,  7  Ala.  161;  State  v.  De  Gardner,  10  N.  J.  L.  289;  Butler  v. 
Witt,  2  Hill  (S.  C),  282,  27  Am.  Slam,  50  Pa.  456;  Perkins  v.  Walker, 
Dec.  371.  19  Vt.  144. 

98  Butler  V.  Slam,  50  Pa.  456.  5  Den  v.  Hamilton,  12  N.  J.  L.  109. 

99  Garden  v.  Houston,  163  Ala.  300,  e  Teft  v.   Size,   10   HI.  432. 

SO    South.    1030 ;    Pollack    v.    Gunter,  7  pjnij  y.  Glauber,  121  N.  T.  Supp. 

163  Ala.'  317,  50  South.  155.  297, 
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sworn,  the  record  being  silent  on  the  subject;^  the  identity 
or  genuineness  of  a  writing  f  as  copies  or  originals;^"  the 
contents  of  a  writing  to  show  its  identity  with  or  diversity 
from  another  writing."  When  a  contract  has  been  ex- 
ecuted in  duplicate,  and  one  of  the  duplicates  was  lost  and 
copies  are  introduced  in  evidence  showing  disputed  inter- 
lineations, parol  evidence  may  be  given  to  explain  the 
alterations.**  Parol  evidence  can  be  given  of  the  oral  ten- 
der of  a  check  in  full  settlement  as  it  constitutes  original 
evidence  of  the  fact.*^  In  an  action  to  recover  the  value 
of  an  automobile  destroyed  in  a  collision,  the  fact  of  joint 
ownership  can  be  proved  orally  although  there  was  a  writ- 
ten contract  between  the  owners.**  In  an  action  for  in- 
juries caused  by  falling  into  an  open  pit  in  an  approach 
to  a  railway  station,  the  defendant  was  allowed,  over  objec- 
tion, to  introduce  in  evidence  copy  of  a  deed.  This  was 
done  to  show  the  width  of  the  right  of  way,  and  objection  was 
made  on  the  ground  that  no  foundation  was  laid  for  the  in- 
troduction of  the  record  by  first  showing  why  the  original 
deed  could  not  be  produced.  The  deed  related  to  a  collat- 
eral matter,  and  did  not  form  the  basis  of  the  cause  of 
action,  and  therefore  its  introduction  did  not  fall  within 
the  rule  that  secondary  evidence  should  be  excluded  unless 
proof  is  made  that  the  primary  evidence  was  not  obtain- 
able."   When  a  witness  called  upon  the  defendant,  and,  in 

8  Pease  v.  Smith,  24  Pick.  (Mass.)  lo  Burnett   Cigar   Co.  v.   Art  Wall 
122.                                                                   Paper   Co.,   164  Ala.   547,   51   South. 

9  Ross   V.    Bruce,    1    Day    (Conn.),.      263. 

100;  McGinnis  v.  State,  24  Ind.  500;'  "  West  ».  State,  22  N.  J.  L.  212; 

McCleau   v.    Hartzog,    6    Serg.    &   B.  Myer's  Estate,  111  Iowa,  584,  82  N. 

(Pa.)     154;    Commonwealth    v.    Mes-  W.  961. 

singer,  1  Binn.  (Pa.)  273,  2  Am.  Dee.  12  Burnett  Cigar    Co.  v.    Art    Wall 

441;  Scott  V.  Jones,  4  Taunt.  865,  128  Paper  Co.,   164   Ala.   547,   51   South. 

Eng.  Eeprint,  572 ;  Bead  v.  Gamble,  10  263. 

Ad.  &  E.  597,  113  Eng.  Reprint,  227;  IS  Cristler   v.   Williams    (Tex.   Civ. 

Bueher  v.  Jarratt,  3  Bos.  &  P.  145,  127  App.),  130  S.  W.  608. 

Eng.  Eeprint  78;  How  V.Hall,  14  East,  14  Hull  v.  Seattle  etc.  Ey.  Co.,  60 

275,  104  Eng.  Reprint,  606;  Darby  v.  Wash.   162,   110   Pae.   804. 

Ouseley,  1  Hurl.  &  N.  1,  25  L.  J.  Ex.  lO  St.   Louis   etc.    B.    Co.    v.    Oald- 

227,  2  Jur.,  N.  S.,  497.  noil,  93   Ark.   286,   124   S.   W.    1034. 
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testifying  to  tLe  conversation,  stated  he  had  referred  to  an 
agreement  or  understanding  with  a  third  person,  that  part 
of  the  testimony  being  only  explanatory  of  the  purpose  of 
the  witness  in  calling  upon  the  defendant  and  obtaining 
information  from  bim  as  to  certain  land  the  subject  matter 
of  the  action,  was  clearly  admissible  for  such  purpose.^* 

§  204  (203).  Same — Corporate  acts. — ^We  have  already 
given  some  instances  where  references  to  written  instru- 
ments have  been  allowed  as  mere  inducements  to  more 
material  parts  of  the  testimony,  and  where  witnesses  have 
properly  been  allowed  to  speak  of  the  execution  of  deeds 
or  other  papers  without  producing  the  documents  referred 
to."  But,  of  course,  if  the  testimony  involves  the  construc- 
tion or  contents  of  the  document,  the  general  rule  applies.^* 
From  the  illustrations  given,  it  is  clear  that  where  such 
facts  as  ownership  of  land  or  chattels,  or  tenancy,  or  the 
contents  of  documents  as  opposed  to  their  description  arise, 
the  best  evidence  rule  must  apply  in  full  vigor  if  those  facts 
form  the  subject  of  main  and  not  merely  collateral  or  in- 
cidental issues.  Questions  as  to  the  effect  of  the  omission 
of  a  corporation  to  record  its  corporate  acts  frequently 
arise  in  determining  the  admissibility  of  parol  evidence 
to  prove  such  acts.  The  records  of  a  corporation  are 
prima  facie  evidence  of  its  organization  and  subsequent 
proceedings.  When  such  records  exist,  they  are  the  best 
evidence,  and  the  rules  of  evidence  require  their  produc- 
tion. But  all  the  acts  of  a  corporation  need  not  be  estab- 
lished by  positive  record  evidence.^*  Where  the  records  of 
a  corporation  are  omitted  entirely,  or  where  they  are  so 
carelessly  or  imperfectly  kept  as  not  to  show  the  adoption 

18  Henderson  V.  Louisiana  etc.  Lum-  18  Goodson   v.   Brothers,    111    Ala. 

ber  Co.  (Tex.  Civ.  App.),  128  S.  W.  589,    20    South.    443;     Primrose     v. 

671.  Brownrig,  56  Ga.  369;   Thompson  v. 

If  Gallagher     v.     London     Assur.  Eichards,  14  Mich.  172. 

Corp.,  149  Pa.  25,  24  Atl.  115 ;  Baltes  19  United   States    v.   Fillebrown,   7 

Land,  Stone  &  Oil  Co.  v.  Sutton,  82  Pet.  (U.  S.)  28,  8  L.  Ed.  596. 
Ind.  App.  14,  69  N.  E.  17P.     See  § 

200  et  seq.,  ante. 


§  204  (203)         THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


200 


of  resolutions  or  other  acts  of  the  corporation,  parol  evi- 
deiice  may  be  admitted  to  show  that  such  resolutions  were 
adopted,  or  that  such  acts  were  done,  by  the  governing 
body,  unless  the  law  or  the  charter  expressly  and  impera- 
tively requires  all  matters  to  appear  of  record,  and  makes 
the  record  the  only  evidence.^"  Mr.  Justice  Story,  discuss- 
ing this  subject  said:  "Here,  then,  secondary  evidence  and 
presumptive  proof  were  admitted  in  a  suit  against  the  cor- 
poration to  fix  its  responsibility.  A  vote  of  the  corpora- 
tion was  presumed  from  other  acts,  though  there  was  no 
proof  of  such  a  vote  being  on  record.  If  the  corporation 
had  shown  that  no  such  vote  had  been  on  record,  would  the 
presumption  have  been  completely  repelled?  Would  the 
omission  of  the  corporation  to  record,  its  own  doings  have 


20  Crowley  v.  Genesee  Mining  Co., 
55  Cal.  273,  4  Morr.  Min.  Eep.  71; 
Poweslieik  Co.  v.  Stanley,  9  Iowa, 
511;  White  v.  State,  69  Ind.  27.3; 
Vicksburg  etc.  B.  Co.  v.  Ouachita, 
11  La.  Ann.  649;  Moor  v.  Newfield, 
4  Greenl.  (Me.)  44;  Trott  v.  War- 
ren, 11  Me.  227;  Cram  v.  Bangor 
House  Proprietary,  12  Me.  354;  State 
I.  Goll,  32  N.  J.  L.  285;  Darlington 
V.  Commonwealth,  41  Pa.  68.  In 
Protliro  V.  Minden  Seminary,  2  La. 
Ann.  939,  it  was  held  that  parol  evi- 
dence was  admissible  to  prove"  a 
resolution  of  the  board  of  directors  of 
the  corporation,  authorizing  its  presi- 
dent to  execute  a  mortgage  in  the 
name  of  the  corporation,  where  the 
witness  testified  that  the  resolution 
was  written  by  him  as  secretary  on  a 
slip  of  paper,  and  never  transcribed 
on  the  minute-book,  the  paper  had 
been  lost  and  that  an  unsuccessful 
search  had  been  made  for  it.  The 
court  in  that  case  said  that  to  re- 
fuse the  plaintiff  the  benefit  of  the 
oral  proof  of  the  lost  writing  would 
in  reality  be  permitting  a  fiorpora- 
tion  to  take  advnntage  of  the  care- 
lessness    of     its     own    oficers    and 


servants.  And  when  there  is  no  rec- 
ord of  the  act  of  a  corporation,  such 
act  may  be  proved  by  presumptive 
evidence,  as  in  the  case  of  a  private 
person:  Bank  of  United  States  t. 
Dandridge,  12  Wheat.  (U.  S.)  64,  6 
L.  Ed.  552;  United  States  v.  Fille. 
brown,  7  Pet.  (U.  S.)  28,  8  L.  Ed. 
596 ;  Crowley  v.  Genesee  Mining  Co.,  55 
Cal.  273,  4  Morr.  Minn.  Eep.  71;  City 
of  Lexington  v.  Headley,  5  Bush  (Ky.), 
508;  Burgess  v.  Pue,  2  Gill  (Md.), 
254;  Dunn  v.  St.  Andrews  Church,  14 
Johns.  (N.  Y.)  118.  In  the  case  last 
cited,  the  plaintiff  had  performed 
services,  as  clerk  of  the  church,  for 
the  corporation,  for  which  he  had  re- 
ceived,some  payments.  The  records  of 
the  corporation  contained  entries  of 
payment  at  several  times  to  the  plain- 
tiff, but  no  resolution  was  entered  on 
the  records  of  the  corporation  ap- 
pointing him  clerk  of  the  church.  The 
court  held  that  it  was  not  necessary 
to  show  by  the  records  that  such  a 
vote  had  been  had,  and  that  there 
was  sufficient  evidence  of  an  implied 
promise  by  the  corporation  to  make 
the  compensation. 
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prejudiced  the  riglits  of  the  party  relying  upon  the  good 
faith  of  an  actual  vote  of  the  corporation?  If  such  admis- 
sion would  not  be  fatal  to  the  plaintiff  in  suits  against  the 
corporation  (as  in  our  opinion  it  would  not  be),  it  estab- 
lishes the  fact  that  acts  of  the  corporation  not  recorded 
may  be  established  by  parol  proofs,  and,  of  course,  by  pre- 
sumptive proofs.  In  reason  and  justice,  there  does  not 
seem  any  solid  ground  why  a  corporation  may  not,  in  case 
of  the  omission  of  its  officers  to  preserve  a  written  record, 
give  such  proofs  in  support  of  its  rights  as  would  be  ad- 
missible in  suits  against  it  to  support  adverse  rights.  The 
true  question  in  such  case  would  seem  to  be,  not  which 
party  was  plaintiff  or  defendant,  but  whether  the  evidence 
was  the  best  the  nature  of  the  case  admitted  of,  and  left 
nothing  behind  in  the  possession  or  control  of  the  party 
higher  than  secondary  evidence.  "^^  Where  the  law  or  the 
charter  requires  the  clerk  of  a  public  corporation  to  keep  a 
record  of  all  the  proceedings  of  the  governing  body  of 
such  corporation,  that  record,  or  a  duly  authenticated  copy 
of  it,  is  the  only  proper  evidence  of  the  acts  of  the  body, 
and  its  absence  cannot  be  supplied  by  parol  evidence.^^ 
But  incidental  and  collateral  facts  connected  with  the  trans- 
actions of  corporations  may  be  proved  by  parol  without 
violation  of  the  best  evidence  rule,  as  the  following  further 
illustrations  will  show. 

§  204a  (203).  Same— Illustrations.— The  acts  of  the 
board  of  directors  of  a  corporation,  ordered  to  be  entered 
of  record,  but  which  the  secretary,  by  neglect  or  mistake, 
does  not  enter,  may  be  proved  by  parol  testimony.  If  the 
corporation,  for  reasons  deemed  sufficient  by  it,  postpones 
the  formal  entry  of  record  of  the  acts  of  its  board  of 
directors,  they  may  be  proved  by  parol  testimony.^^    Parol 

21  Bank  of  United  States  v.  Dan-  ris  v.  Whitoomb,  4  Gray  (Mass.),  433; 

dridge,  12  Wheat.   (U.  S.)   64,  6  L.  Morrison   v.    City   of    Lawrence,    98 

Ed.  552.  Mass.  219. 

;J2  City  of  Logansport  v.  Crockett,  23  Bay   View   Homestead   Assn.   v. 

64  Ind.  319 ;  City  of  Louisville  v.  Mc-  Williams,   50   Cal.   353,   and  notes  to 

Kegney,   7   Bush     (Ky.),   651;    Har-  Higgins   v.  Beed,   74  Am.  Dec.   309, 
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proof  has  been  received  of  the  election  of  directors;^*  of 
the  fact  that  stock  had  been  distributed  and  a  large  num- 
ber of  bills  issued  ;^^  that  subscriptions  to  stock  in  a  large 
amount  were  solicited  and  obtained  by  an  agent  ;^®  that  no 
vote  of  a  given  character  had  even  been  taken  by  the  cor- 
poration ;2^  of  the  acts  done  in  organizing  a  corporation, 
but  not  of  the  contents  of  its  articles  ;^^  of  filing  articles 
of  incorporation,  that  being  no  part  of  the  articles;^'  of 
the  publication  of  an  ordinance;  ^"  of  the  intention  of  a  cor- 
poration to  dedicate  a  road  to  the  public,^^  or  to  make  cer- 
tain improvements.^^  By  failing  to  keep  a  record  of  its 
proceedings  a  corporation  may  be  estopped  from  objecting 
to  parol  evidence  of  its  acts.**  "Wlien  the  records  of  a  cor- 
poration are  excluded  because  the  corporation  was  not 
legally  organized,  oral  evidence  is  admissible  to  show  who 
are  acting  officers,^*  and  that  the  association  was  acting 
as  a'de  facto  corporation.*^  Where  it  appeared  that  either 
no  written  evidence  of  organization  ever  existed,  or  that 
if  it  did,  the  writing  had  been  lost,  and  could  not  be  found, 
parol  evidence  of  a  meeting  called  for  organization  pur- 

anij   Sawyer   v.   Manchester   etc.   Ry.  34  People  v.  Leonarcl,  106  Cal.  302, 

Co.,  13  Am.   St.  Eep.  550.  39  Pae.  617. 

24  Partridge  v.  Badger,  25  Barb.  *'  Lakeside  Ditch  Co.  v.  Crane,  80 
(N.  T.)   146.  ^^^-    181'    22   Pac.    76;    Tipton   Fire 

25  Banks    V.    Darden,    18    Ga.   318.  ^°-  ^-  Bamheisel,  92  Ind.  88;  Swart- 

,.     ,   ^      „       ,^       wout  V.  Michigan  etc.   Co.,  24  Mich. 

26  Low  r.  Connecticut  By.  Co.,  45       ggg.  ^.^j^^  ^_  ^^.^^^  ^^^^^^^  ^^  ^^p_ 

•'^-  ^-  ^''*'-  B.  C.  433;   United  States  v.  Amedy, 

27  Smith  V.  Richards,  29  Conn.  232.  n  wheat.  (U.  S.)  392,  6  L.  Ed.  502. 

28  Miller  v.  Wild  Cat  Co.,  52  Ind.  In  the  case  last  mentioned,  Mr.  Jus- 
51.  tice  Story  said:  "The  case  here  is  of 

29  Johnson  v.  Crawfordsville  Ry.  a  public  prosecution  for  a  crime, 
Co.,  11  Ind.  280.  where  the  corporation  is  no  party,  and 

30  Teft  V.  Size,  10  HI.  432;  Des  is  merely  collaterally  introduced  as 
Moines  v.  Casady,  21  Iowa,  570.  'being  intended  to    be    prejudiced  by 

31  People  V.  Eel  River  &  E.  Ey.  Co.,  the  commission  of  the  crime.  Under 
98  Cal.  665,  33  Pac.  728.  such  circumstances  we  think  nothing 

32  New  York  N.  H.  &  H.  R.  Co.  more  was  necessary  for  the  govern- 
V.  Offield,  78  Conn.  1,  60  Atl.  740.  ment  to  prove  than  that  the  company 

33  Seott  v.  First  Methodist  Church,  was  de  facto  organized  and  acting  as 
50  Mich.  528,  15  N.  W.  891;  Pickett  an  insurance  company  and  corpora- 
V.  Abney,  84  Tex.  645,  19  S.  W.  859.  tion." 
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poses  and  the  proceedings  thereat  was  admissible;^®  and  so 
with  proceedings  of  directors  which  do  not  appear  on  the 
minntes.^^  Parol  evidence  of  the  filing  of  a  declaration 
of  an  amendment  to  a  charter  is  admissible.'*  As  a  gen- 
eral rnle,  the  proper  method  of  proving  the  nonexistence 
of  a  record  is  by  testimony  of  him  who  would  have  been 
the  lawful  custodian  of  such  record  if  it  were  in  existence. 
In  Texas  it  was  held  that  under  this  rule  the  testimony  of 
an  outside  person  to  the  effect  that  he  had  examined  the 
files  in  the  office  of  the  secretary  of  state,  and  failed  to  find 
any  record  of  a  charter  incorporating  an  association  by  the 
name  of  the  Odd  Fellows'  Building  and  Savings  Associa- 
tion, was  not  admissible.  It  was  competent  to  show  by  the 
witness  that  he  had  never  heard  of  a  corporation,  partner- 
ship, or  business  concern  of  any  kind  doing  business  under 
the  name  stated,  but  proof  as  to  what  was  shown  by  the 
records  in  the  office  of  the  secretary  of  state  should  be  made 
by  the  testimony  of  that  officer.'*"  But  parol  evidence  is 
not  admissible  to  show  that  a  corporation  has  gone  into 
liquidation,  or  that  a  foreign  corporation  has  been  licensed 
to  do  business  in  the  state,  or  that  one  corporation  has  been 
merged  into  another.*"  In  criminal  cases,  where  one  of  the 
material  allegations  of  the  information  is  that  the  concern 
with  which  the  accused  was  dealing  is  a  corporation,  oral 
evidence  of  its  existence  is  not  sufficient.  The  proof  of  so 
material  a  fact  (for  if  there  was  no  corporation,  there  was 
no  crime)  should  rest  in  a  higher  class  of  testimony,  than 
in  civil  cases.** 

36  Weber  v.  Fickey,  52  Md.  500.  ^1  State  v.  Mereliant,  48  Wash.  69, 

37  Hughes  Mfg.  Co.  v.  Wileox,  13  92  Pac.  890.  In  State  v.  Pittam, 
Oal.  App.  22,  108  Pae.  871.  32  Wash.  137,  72  Pac.  1042,  the  oral 

38  Memphis  etc.  Co.  v.  Eives,  21  evidence  was  held  sufficient,  but  it 
Ark.  302.  went  in  without  objection  and  no  mo- 

39  Cobb  V.  Bryan,  37  Tex.  Civ.  tion  to  strike  the  testimony  was  made. 
App.  339,  83  S.  W.  887;  Edwards  v.  See  State  v.  Knowles,  185  Mo.  141,  83 
Barwise,   69   Tex.   84.   6    S.   W.   677.       S.   W.   1083,   as   to   embezzlement   of 

io  Pattison  v.  Gulf  Bag  Co.,  116  funds  of  a  benevolent  organization 
La.  963,  114  Am.  St.  Eep.  570,  41  under  Revised  Statutes  of  1899,  seo- 
South.  224.  tion  1918.    In  Arkansas  it  is  specialljr 
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§  205  (204).    Appointment  and  acts  of  public  officers.— 

The  rule  that  secondary  evidence  shall  not  be  admitted 
where  primary  evidence  is  attainable,  although  a  sound 
general  rule,  has  been  relaxed  in  some  cases  where  gen- 
eral convenience  has  required  the  relaxation.  The  char- 
acter of  a  public  officer  is  one  of  those  cases.  That  he  has 
acted  notoriously  as  a  public  officer  has  been  deemed  prima 
facie  evidence  of  his  character,  without  producing  his  com- 
mission or  appointment.*^  Although  persons  become  offi- 
cers by  election  or  appointment,  the  record  of  such  elec- 
tion or  appointment  is  not  the  only  evidence  that  they  are 
such  officers,  nor  does  the  usual  presumption  that  the 
written  evidence  is  withheld  from  some  improper  motive 
apply  in  such  cases.  Moreover,  the  public  convenience  re- 
quires that  parol  evidence  should  be  allowed  to  prove  that 
public  officers  are  such  officers.  The  presumption  of  au- 
thority from  acting  in  an  official  capacity  always  exists.*^ 
It  is  sufficient  prima  facie  evidence  from  so  acting  that  he  is 
an  officer  de  facto.**   But  when  the  complaint  alleges  the  ap- 

provided  that  in  criminal  cases  eorpo-  App.    662;    Hall   v.   Bishop,   78    Ind. 

rate  existence  may  be  shown  by  general  370;    Brown    v.    Connelly,    5    Blaekf. 

reputation  (Kirby's  Dig.,  §  3081),  and  (Ind.)  390;  Londegan  v.  Hammer,  30 

therefore  evidence  of  a  de  facto  cor-  Iowa,    508;    Morrison    v.     Pence,     82 

poration  is  sufficient:  Hears  v.  State,  Kan.   420,   108   Pae.   831;    Noland  v. 

84  Ark.    136,  104   S.   W.   1095.  Moore,  2  Litt.  (Ky.)  365;  New  Port- 

42  Jacob  T.  United  States,  13  Fed.  land  v.  Kingfield,  55  Me.  172;  Barry 

Gas.  No.  7157,  1  Brock.  520.     In  the  v.  Smith,  191  Mass.  78,  6  Ann.  Cas. 

trial  of  The  Gordons    (1  Leach  C.  C.  817,  5  L.  E.  A.,  N.  S.,   1028,  77  N. 

515,   1    East   P.   C.    352),    this   prin-  E.   1099;    Webber   v.   Davis,   5   Allen 

eiple   of   evidence   was    sustained    by  (Mass.),  393;  Seott  t.  Detroit  Young 

all  the  judges,  even  in  a  ease  of  mur-  Men's    Soc,    I    Doug.    (Mich.)     119- 

der.     It  is  also  laid  down  in  Berry-  State    v.    Findley,    101    Mo.    217     14 

man  v.  Wise,  4  Term  Rep.   (Durn.  &  S.  AV.  185;  State  v.  Twining,  73  N.  J. 

E.)    366,    100     Eng.    Reprint,     1067;  L.    3,    62    Atl.    402;    Peck    ,.    Essex 

Bevan  v.  Williams,  3  Term  Rep.  635,  County,    20   N.   J.   L.    457;    State   v. 

100  Eng.  Reprint,  775,  3  Camp.  432;  Meder,    22    Nev.    264,    38    Pac.    668- 

and  in  Phil.  Ev.,  180.  Woolsey  v.  Rondout,  4  Abb.  (N.  Y.) 

«  See   §  43  et  seq.,  ante.  639,  2  Keyes,  603;  Tatom  v.  White, 

**  Moody  V.  Keener,  7  Port.  (Ala.)  95   N.   C.   453;    Eldrod   v.   Sexton,   5 

218;    James  v.   State,   41   Ark.   451;  Ohio,  215;   Chapman  Tp.  v.  Herrold, 

Allen   V.  State,   21   Ga.   217,   68   Am.  58  Pa.  100;  Mauldin  v  Greenville,  64 

Dec.  457;  Rehkopf  v.  Miller,  r,p   m,  g.  c.  444,  42  S.  B.  202;  Bieucour't  v. 
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poiiitment  of  tlie  officer,  as  this  lies  at  the  foundation  of  the 
complaint,  it  must  be  proved,  and  secondary  evidence  is  ad- 
missible only  upon  proof  of  the  loss  or  absence  of  the  rec- 
ord;*^ and  so  where  the  appointment  or  nonappointment  of 
such  officer  is  the  pivotal  question  on  which  the  case  turns  or 
the  proof  is  regulated  by  a  statute.*® 


§  205a  (204).  Same  —  Illustrations.  —  Proof  that  one 
has  acted  notoriously  as  a  public  officer  is  prima  facie  evi- 
dence of  his  official  character.*'^  The  same  rule  prevails 
both  in  civil  and  in  criminal  actions  and  whether  the  officer 
is  or  is  not  a  party  to  the  record.**     Courts  have  permitted 


Parker,  27  Tex.  558;  State  v.  Taylor, 
70  Vt.  1,  67  Am.  St.  Eep.  648,  42 
L.  E.  A.  673,  39  Atl.  447;  State  v. 
Qark,  64  W.  Va.  625,  63  S.  E.  402; 
Bank  of  United  States  v.  Benning, 
2  Fed.  Gas.  No.  908,  4  Cranoh  C.  C. 
81;  Dunlop  v.  Munroe,  8  Fed.  Gas. 
No.  4167,  1  Cranch  G.  C.  536. 

45  Thayer  v.  Stearns,  1  Pick. 
(Mass.)  109;  Griffin  v.  Eising,  2 
Gush.  (Mass.)  75;  Henderson  County 
T.  Dixon,  23  Ky.  Law  Eep.  1204,  63 
S.  W.  756. 

*6  Bonner  v.  Gommonwealth,  30  Ky. 
Law  Eep.  993,  99  S.  W.  1150  (in- 
dorsement by  commonwealth  attor- 
ney on  execution)  ;  O'Donnel  v.  Bus- 
man, 39  N.  J.  L.  677  (determination 
of  an  election  board) ;  Benninghoof 
V.  Finney,  22  Ind.  101  (appointment 
of  special  constable  to  be  noted  in 
statutory  form) ;  Curtis  v.  Fay,  37 
Barb.  (N.  Y.)  64;  Beale  v.  Common- 
wealth, 11  Serg.  &  E.  (Pa.)  299 
(deputy  sheriff's  appointment  where 
sheriff  sought  to  be  made  liable) ; 
Bovee  v.  McLean,  24  Wis.  223  (spe- 
cial method  of  proof  of  commissioner's 
appointment  under  act  of  Congress) ; 
De  Soto  V.  Brown,  44  Mo.  App.  148 
(acting  police  judge  under  city  ordi- 
nance);   Fain  v.  Garthright,  5  Ga.  6 


(proof  that  one  was  not  a  justice  of 
the  peace  at  a  certain  time). 

47  James  v.  State,  41  Ark.  451; 
Plymouth  v.  Painter,  17  Conn.  585, 
44  Am.  Dec.  574;  North  ^.  Peo- 
ple, 139  III.  81,  28  N.  E.  966; 
State  V.  Eow,  81  Iowa,  138,  46  N.  W. 
872;  Burke  v.  Cutler,  78  Iowa,  299, 
43  N.  W.  204;  Cabot  v.  Given,  45 
Me.  144;  McCoy  v.  Curtice,  9  Wend. 
(N.  Y.)  17,  24  Am.  Dee.  113;  Wilcox 

V.  Smith,  5  Wend.  (N.  Y.)  231,  21  Am. 
Dec.  213;  Burke  v.  Elliott,  4  Ired: 
(N.  G.)  355,  42  Am.  Dec.  142;  Can- 
nell  V.  Curtis,  2  Bing.  N.  C.  228,  3 
Scott,  379,  1  Hodges,  342,  5  L.  J.  C. 
P.  43 ;  Bank  of  United  States  v.  Dan- 
dridge,  12  Wheat.  (U.  S.)  64,  6  L. 
Ed.  552;  Eex  v.  Gordon,  1  Leach  C. 
C.  515,  1  East  P.  C.  352.  See  §  109 
et  seq.,  ante,  as  to  judicial  notice  of 
existence  and  duties  of  officers. 

48  Eex  V.  Gordon,  1  Leach  C.  C.  515, 
1  East  P.  C.  352;  Berryman  v.  Wise, 
4  Term  Eep.  366,  100  Eng.  Eeprint, 
1067;  McGahey  v  Alston  2  Mees.  & 
W.  206,  2  Gale,  238,  6  L.  J.  Ex.  29; 
•Eadford   v.    Mcintosh, ,  3    Term   Eep. 

632,  100  Eng.  Eeprint,  773;  Doa 
ex  dem.  James  v.  Brawn,  5  Barn.  & 
Aid.  243,  106  Eng.  Reprint,  1181; 
Eex  V.  Jones,  2   Camp.  131. 
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proof  by  parol  that  a  person  taking  an  acknowledgment 
was  at  the  time  a  justice;*^  or  deputy  clerk ;°*'  that  A  was 
a  magistrate,  in  an  action  on  a  recognizance  taken  before 
himj^i  that  B  was  president  of  a  corporation;^^  and  that 
one  was  admitted  to  practice  as  a  land  attorney.^^ 

§  205b  (204).  Writings  practically  incapable  of  produc- 
tion.— The  law  generally  requires  the  production  of  the 
highest  evidence  of  which  a  thing  is  capable ;  and  evidence 
is  to  be  excluded  which  supposes  still  higher  evidence  be- 
hind in  the  possession  or  power  of  the  party.  But  the  rule 
is  far  from  being  universal.  For  example,  it  does  not  re- 
quire that  a  supposed  writer  shall  be  called  to  prove  his 
own  handwriting,  or  that  a  person  whose  identity  is  to  be 
proved  shall  be  produced  in  court.  The  same  is  true  in 
respect  to  an  animal  or  any  other  object  the  identity  of 
which  is  to  be  proved.  The  general  rule  is  most  frequently 
applied  to  writings,  where  proof  is  offered  of  their  con- 
tents. The  writing  itself  must  be  produced.**  It  is  a 
well-recognized  exception  to  the  general  rule  that  second- 
ary evidence  may  be  given  of  writings  which  cannot  he  pro- 
duced in  court.  For  example,  of  inscriptions  which  are 
traced  upon  mural  monuments,  walls  and  stones,  as  well 
as  surveyors'  marks  on  trees.  As  an  illustration,  parol 
evidence  was  allowed  to  be  given  of  the  handwriting  of 
one  who  had  written  a  libel  on  the  wall  of  the  jail;^^  but 
the  evidence  must  show  that  the  writing  cannot  without 
great  difficulty  be  removed  or  produced  in  court.^®  Evi- 
dence has  been  admitted  of  the  inscription  on  a  tombstone 

«  state  V.  McNally,  34  Me.  210,  56  62  Brown   v.   La   Crosse    City   Gas 

Am.  Dec.  650;  Bhoailes  v.  Selin,  Fed.  Co.,  21  Wis.  51. 

Cas.  No.  11,740,  4  Wash.  C.  C.  715;  53  Bourke  v.  Whiting,   19   Colo.   1 

Bank   of  United   States   y.   Benning,  34  Pae.  172. 

2  Fed.  Cas.  No.  908,  4  Cranch  C.  C.  b*  Commonwealth    v.    Morrell     99 

81;   Shults   T.  Moore,  Fed.  Cas.  No.  Mass.  542. 

12,824,   1   McLean    (U.   S.),   520.  55  Mortimer   t.   M'Callan,   6   Mees. 

50  Taton  v.  White,  95  N.  C.  453.  &  W.  67. 

51  Webber  v.  Davis,  5  Allen  ric  Jones  v,  Tarleton,  9  Mees.  &  W. 
(Mass.),  393.  675,  11  L.  J.  Ex.  267,  6  Jur.  348. 
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giving  the  date  of  death.'*''  There  is  a  class  of  writings  of 
so  transient  a  nature  that  the  court  may  readily  assume 
they  cannot  be  produced  in  court,  and  as  to  which  second- 
ary evidence  may  be  allowed,  such  as  inscriptions  and 
addresses  on  traveling  trunks.  If  the  production  of  the 
thing  on  which  the  inscription  is  found  is  indispensable, 
it  would  be  impossible  to  proceed  in  many  cases.  If  a 
sign  were  painted  on  a  house,  it  would  hardly  be  contended 
that  the  house  would  have  to  be  produced,  nor  can  it  be 
said  that  the  law  converts  the  courtroom  into  a  receptacle 
for  wagons,  boxes,  tombstones,  and  the  like,  on  which  one's 
name  may  be  written.^^  While  courts,  in  the  administra- 
tion of  the  law  of  evidence,  should  be  careful  not  to  open 
the  door  to  falsehood,  they  should  be  equally  careful  not 
to  shut  out  truth.  They  should  not  encumber  the  law 
with  rules  which  will  involve  labor  and  expense  to  the  par- 
ties, and  delay  the  progress  of  the  remedy — itself  a  serious 
evil — without  giving  any  additional  safeguard  to  the  inter- 
ests of  justice.^'  An  inscription  on  a  banner  or  flag  car- 
ried about  by  the  leaders  of  a  riot  may  be  proved  orally  *" 
and  in  certain  cases  the  contents  of  a  notice.®^  Where 
tags  had  been  taken  off  certain  boxes  and  mislaid,  and 
evidence  of  the^r  inscriptions  given  and  objected  to,  Chap- 
man, C.  J.,  said:  "In  the  present  case,  the  tag  referred  to 
was  not  a  document,  but  an  object  to  be  identified.  The 
words  written  upon  it  served  to  identify  it;  and  the  court 
are  of  opinion  that  oral  evidence  was  admissible  for  this 
purpose,  and  that  it  was  not  necessary  to  produce  the  tag. 
An  inspection  of  the  tag  with  the  written  direction  upon 
it  might  have  been  more  satisfactory  to  the  jury  than  an 

67  Smith  T.  Patterson,  95  Mo.  525,  v.  United  States,  3  Wall.  (U.  S.)  114, 

8  S.  W.  567.  18  L.  Ed.  116. 

58  Kansas  etc.  E.  Co.  v.  Miller,  2  «"  ^he  King  v.  Hunt,  3  Barn.  & 
Colo.  442.  An  English  decision  on  the  ^^^-  ^66,  106  Eng.  Reprint,  768; 
production  of  the  address  on  a  parcel  Sheridan  &  Kerwin's  Case,   31   How. 

will  be  found  in  Burrell  v.  North,  2       ^'-  ^^-  ^'^^■ 

C       &  K    67q  Eagle  Bank  v.   Chapin,   3   Pick. 

(Mass.)  180  (notice  to  an  indorser  of 

59  Mr.    Justice   Swayne   in    Cliquot      ^  promissory  note). 
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oral  description  of  it,  and  therefore  might  be  regarded  as 
the  stronger  evidence ;  but  the  strength  of  evidence  and  the 
admissibility  of  evidence  are  different  matters.  But  even 
if  it  ought  to  have  been  produced  in  the  absence  of  evidence 
of  its  loss,  the  proof  of  loss  was  adduced  to  the  judge,  and 
his  decision  as  to  the  credibility  of  the  evidence  of  loss 
was  conclusive,  and  not  subject  to  exception.'"^-  So  parol 
evidence  may  be  given  of  the  marks  or  brands  on  stolen 
goods  without  producing  them.^^  There  was  no  error  in 
permitting  a  witness  to  testify  that  a  paper  shown  the 
witness  was  the  instrument  that  he  took  an  assignment  of, 
although  objection  was  made  that  the  instrument  was  mu- 
tilated, and  torn  into  three  pieces.  The  instrument  was 
not  then  offered  in  evidence,  but  the  witness  was  asked 
simply  to  identify  it.®*  Parol  evidence  has  been  admitted 
of  notices  which  have  been  posted.^^  It  has  been  held  that 
the  contents  of  resolutions  read  at  a  public  meeting  may 
be  proved  by  parol  as  they  are  of  the  nature  of  speeches  ;** 
and  when  documents,  although  existing,  have  become  illegi- 
ble, they  may  be  proved  by  secondary  evidence.®^ 

§  205c  (204).  Same— Public  records— Statutes —Books 
of  corporations. — It  is  on  the  same  general  principle  aud 
on  grounds  of  public  convenience  that  the  existence  and 
contents  of  judicial  and  other  public  records  required  by 
law  to  be  kept  may    be    proved    by   an    examined    copy. 

62  Commonwealth  v.  Morrell,  supra,  "5  Polly  v.  McCall,  37  Ala.  20 ;  Kelly 
and  a  long  line  of  Massachusetts  cases  v.  Taylor,  23  Cal.  11,  5  Morr.  Min. 
on  the  subject  of  identity  from  Com-  Eep.  598;  Teft  v.  Size,  10  111.  432; 
monwealth  v.  Hills,  10  Cush.  (Mass.)  McMillan  v.  Baxley,  112  N.  C.  578,  16 
530,  to  Commonwealth  v.  Brown,  124  S.  E.  845;  State  v.  Credle,  91  N.  C. 
Mass.  318.     On  the  question  of  iden-  6-10. 

tity  as  aided  by  a  writing,  see  an  in-  60  The   King   v.   Hunt,   3   Barn.   & 

toresting  decision,  Hailes  v.  State,  10  Aid.    566,    106    Eng.    Keprint,    768; 

Tex.    App.     490;    and    as     aided    by  Sheridan   v.  Kerwin's  Case,  31  How. 

measurement,  see  Weaver  v.  State,  46  St.    Tr.    672. 

Tex.  Or.  607,  81  S.  W.  39.  07  Dunning  v.  Eankiu,  19  Cal.  640, 

63  Piano  V.  State,  161  Ala.  88,  49  9  Morr.  Min.  Rep.  455;  Duffin  v.  Peo- 
South.   803.  pie,   107   111.   113,   47  Am.  Rep.  431; 

0*  Baltes  Land  etc.  Co.   v.  Sutton,       Little  v.  Downing,  37  N.  H.  355. 
.iii   Ind.   App.  14,  69  N.  E.  179. 
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Copies  of  records  and  papers,  duly  authenticated  by  the 
officers  in  whose  custody  they  are  by  law  required  to  be 
kept,  or  by  the  officer  whose  duty  it  is,  by  law,  to  authenti- 
cate them,  are  admissible  in  evidence,  where,  by  law,  the 
originals  would  be.''*  Some  courts  have  gone  so  far  as  to 
reject  even  the  records  themselves,  and  to  reqiiire  an  ex- 
emplified copy.  Thus  it  has  been  said : ' '  Neither  the  records 
themselves  nor  minutes  should  ever  be  received,  when  copies 
can  be  obtained,  unless  there  is  some  strong  reason  for  dis- 
pensing with  the  usual  and  appropriate  evidence."®^  It  is 
also  in  recognition  of  the  same  principle  that  state  and  fed- 
eral statutes  make  many  special  provisions  for  the  proof  of 
public  records  by  properly  authenticated  copies.  The  risk 
of  loss  from  removal  of  records,  the  public  convenience  and 
the  absence  of  any  motive  in  public  officers  to  make  false 
copies,  are  all  considerations  that  lead  to  these  exceptions 
to  the  general  rule.''"  In  England,  in  a  few  instances  it 
was  held  that  the  original  books  of  private  companies 
might  be  proved  by  copies,  when  the  removal  of  the  origi- 
nals would  cause  great  inconvenience.^^  In  this  country 
the  rule  has  not  generally  been  applied  to  private  business 
or  in  favor  of  private  corporations,  but  many  statutes 
have  been  enacted  in  the  different  states  permitting  proof 
by  copies  of  the  books  of  banks,  insurance  companies  and 
the  like.'^^    In  a  few  instances  proof  by  parol    has    been 

68  1  Greenl.  Ev.,  §  507;  United  Giv.  App.  25,  79  S.  W.  1088.  Among 
States  V.  Pereheman,  7  Pet.  (U.  S.")  the  latest  cases  are:  O'Connor  v. 
51,  8  L.  EcT.  604;  Oakes  v.  Hill,  United  States,  11  Ga.  App.  246,  75 
14  Pick.  (Mass.)  442-448.  See,  also,  8.  E.  110;  Traylor  v.  Epps,  11  Ga. 
1  Greenl.  Ev.,  §  485.'  App.  497,   75   S.  E.   828;   Producers' 

69  Lowry  v.  Cady,  4  Vt.  504,  24  Oil  Co.  v.  Bean  (Tex.  Civ.  App,),,,  147 
Am.   Dec.   628.  S.  W.  1166;  Brasfield  v.  Young  (Tex. 

70  As    to    judicial    record:    Touke  Civ.,  App.),  153   S.  W.  180. 

V.  Bay,  1  Wis.  104;  Dupont  v.  Down-  71  Mortimer   v.   McCallan,   6   Mees. 

ing,  6  Iowa,  172;  Winans  v.  Dunham,  &  W.  58,  67;  Boyle  v.  Wiseman,  10 

5   Wend.    (N.   Y.)    47;    as  to   official  Ex.  647. 

documents:  In  re  MeClellan's  Estate,  72  See     statutes     of     jurisdiction. 

20  S.  T).  498,  107  N.  W.  681;   Coons  Eule  relaxed  as   to   banks  in   People 

V.  Eenick,  11  Tex.  134,  60  Am.  Dee.  v.  Hurst,  41  Mich.  328,  1  N.  W.  1027; 

230;    Smithers  v.  Lowrence,   35   Tex.  Crawford  v.  Branch  Bank,  8  Ala.  79. 
Evidence  II — 14 
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admitted  of  the  nonexistence  of  particular  entries — for  ex- 
ample, that  a  given  name  was  not  in  the  city  directory.''* 
It  is  competent  to  prove  the  failure  of  a  party  to  return 
any  property  for  taxation  by  the  oral  evidence  of  a  witness 
who  swears  that  he  has  examined  the  tax-books,  and  that 
no  such  returns  appear  of  record. ''*  That  a  record  of 
marriage  does  not  contain  the  entry  of  a  particular  mar- 
riage may  be  proved  by  the  oral  testimony  of  the  officer 
who  had  examined  it  for  that  purpose.''^  But  parol  evi- 
dence is  not,  unless  the  proper  foundation  be  first  laid,  ad- 
missible to  prove  either  affirmatively  what  books  of  account 
or  private  writings  do  contain,  or  negatively  what  they  do 
not  contain.'^''  And  where  the  plaintiff  offered  to  prove, 
by  parol,  that  no  sales  were  made  by  the  government  of 
the  United  States,  within  a  reservation  claimed  to  have 
been  made  for  the  benefit  of  a  canal,  this  evidence  was 
properly  excluded.  The  government  records  furnish  the 
proper  evidence  of  what  lands  were  sold,  and  what  reserva- 
tions were  made  for  canal  or  other  purposes.'^'  The  best 
evidence  of  the  existence  or  nonexistence  of  entries  in  pub- 
lie  records  is  the  records  themselves.  When,  because  of 
the  voluminous  character  of  the  records  to  be  examined,  or 
for  other  sufficient  reasons,  oral  evidence  is  admissible  to 
show  the  absence  of  a  record  or  an  entry,  it  should  ordi- 
narily be  given  by  the  legal  custodian  and  then  only  after 
showing  a  diligent  search.  As  a  rule,  the  oral  evidence  of 
another  than  the  custodian  is  not  the  best  evidence  or  com- 
petent when  the  testimony  of  the  legal  keeper  can  be  had.''* 

§206(205).    Multiplicity    of    documents  —  General  re- 
sults.— We  have  already  incidentally  referred  to  another 

73  People  V.  Eppinger,  105  Cal.  36,  75  McPhelenjy   v.     McPhelemy,     78 
38   Pac.   538,   followed   in   People   v.       Conn.  180,  61  Atl.  477. 

Laird,    118    Cal.    291,    50    Pac.    431;  TO  Aspinwall  v.   Ghisholm,   109   Ga. 

State  V.  Hahn,  38  La.  Ann.  169.  4.'!7,  34  S.   E.   568. 

74  Vizard  y.  Moody,  117  Ga.  67,  43  77  City  of  Chicago  v,  McGraw,  75 
S.  E.  426.     See,  also,  risher  v.  Betta,  111.  566. 

12  N.  D.  197,  96  N.  W.  132,  for  an  78  Sykes  v.  Beck,  12  N.  D.  242,  96 

exhaustive  discussion  on   the  subject.       N.  W.  844. 


211  BEST   EVIDENCE.  §  206  (205) 

relaxation  of  the  rule  based  on  tlie  necessity  of  tlie  case, 
which  may  be  thus  stated:'^®  Where  the  originals  consist 
of  numerous  documents  which  cannot  be  conveniently  ex- 
amined in  court,  and  the  fact  to  be  proved  is  the  general 
result  of  an  examination  of  the  whole  collection,  evidence 
may  be  given  as  to  such  result  by  any  person  who  has  ex- 
amined the  documents,  and  who  is  skilled  in  such  matters, 
provided  the  result  is  capable  of  being  ascertained  by  cal- 
culation.^'' This  has  been  permitted  when  another  course 
would  cause  great  loss  of  time  and  tend  to  confuse  the 
jury;  and  competent  witnesses  have  been  allowed  to  sum- 
marize the  accounts  and  to  state  conclusions  as  to  balances, 
and  the  like.*^  Of  course  the  court  may  require  the  pro- 
duction of  the  originals  if  this  is  deemed  necessary. 
Where  it  appears  that  the  witness  has  examined  the  ac- 
counts he  will  be  permitted  to  give  oral  testimony  as  to 
balances,^'  solvency  and  insolvency  as  shown  by  the  books,^^ 
and  the  result  of  his  examination.^^  But  in  other  cases 
such  evidence  has  been  rejected.^'  The  manner  of  drawing 
bills  of  exchange,  if  a  settled  mode  of  business,  may  be 
shown  by  parol;  but  not  if  the  mode  of  business  has  va- 
ra See  §  204  et  seq.,  ante.  v.    Kretz,    72   N.    T.    548;    Louisiana 

80  Burton  v.  Drigga,  20  Wall.  (U.  Purchase  Exposition  Co.  v.  Kuenzel, 
S.)  125,  136,  22  L.  Ed.  299;  Hoi-  108  Mo.  App.  105,  82  S.  W.  1099; 
brook  V.  Jackson,  7  Gush.  (Mass.)  Burton  v.  Driggs,  20  Wall.  (U.  S.) 
136;    Boston   etc.    Corp.    v.    Dana,    1   ,    125,  22  L.  Ed.  299. 

Gray    (Mass.),    83;    State   v.   Brady,  82  Roberts   v.   Doxon,     Peake     Ad. 

100  Iowa,  191,  62  Am.  St.  Kep.  560,  Cas.    83;     Wolford    v.     Parnram,    47 

36    L.    R.    A.    693,    69    N.    W.    290;  Minn.  95,  49  N.  W.  528.     See,  also, 

Bourquiu     v.     Missouri    etc.     R.    Co.  Dupuy   v.    Truman,    2   Younge   &   C. 

(Kan.),     127     Pac.     770;     Eeynolds'  341.     Clearly  this  is  the  rule  in  re- 

Steph.  Ev.,  art.  71.  spect  to  experts:  Culver  v.  Marks,  122 

81  Bitter  v.  State,  70  Ark.  472,  69  Ind.  554,  17  Am.  St.  Rep.  377,  7  L. 
S.    W.    262;    San    Pedro    L.    Co.    v.  E.  A.  489,  23  N.  E.  1086. 
Eeynolds,   121  Cal.  74,  53  Pac.  410;  S3  Meyer  v.   Sefton,   2   Stark.   274, 
Blmira  Eoofing  Co.  v.  Gould,  71  Conn.  19  E.  E.  720. 

629,  42  Atl.  1002 ;   Chicago  St.  L.  &  84  Burton  v.  Driggs,  20-'Wall.    (U. 

P.  R.   Co.   V.  Woleott,   141   Ind.  267,  S.)   125,  22  L.  Ed.  299. 

50  Am.  St.  Eep.  320,  39  N.  E.  451;  85  Ritchie  v.  Kinney,  46  Mo.  298; 

Lynn  v.  Cumberland,  77  Md.  449,  26  MeCombs  v.  North  Carolina  E.  E.  Co., 

Atl.    1001;    State     >.     Clements,     82  67  N.  C.  193;  Fox  v.  Baltimore  Co., 

Minn.  448,  85  N.  W.  234;  Von  Sachs  34   W.   Va.    466,   12    S.    E.    757. 
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ried ;  **  nor  is  it  competent  for  a  witness  to  state  the  general 
contents  of  letters  when  the  object  is  to  show  the  feeling 
toward  the  witness  by  a  party  to  the  action.*'^ 

§  207  (206).  Parol  proof  of  admissions  or  self -harming 
evidence  concerning  writings — English  rule. — To  a  quali- 
fied extent  leading  English  authorities  may  be  consulted 
with  profit,  more  especially  where  there  is  a  conflict  on 
the  same  subject  between  the  American  decisions.  Since 
the  celebrated  case  of  Slatterie  v.  Pooley,  it  has  been  re- 
garded as  the  settled  doctrine  in  England  that  the  admis- 
sions of  a  party  are  evidence  against  himself,  although  they 
relate  to  the  contents  of  formal  written  instruments  in 
issue  in  the  case.  Stephen  without  qualification  lays 
down  the  rule  that  the  admission  of  one  whose  testimony 
is  relevant  is  primary  evidence,  though  relating  to  the  con- 
tents of  written  instruments.  "Primary  evidence  means 
the  document  itself  prodiiced  for  the  inspection  of  the 
court,  accompanied  by  the  production  of  an  attesting  wit- 
ness in  cases  in  which  an  attesting  witness  must  be  called 
under  the  provisions  of  articles  66  and  67 ;  or  an  admission 
of  its  contents  proved  to  have  been  made  by  a  person 
whose  admissions  are  relevant  under  articles  15-20."*''' 
In  delivering  the  opinion  of  the  court  in  the  leading  case 
referred  to,  which  settled  the  law  in  England  after  innu- 
merable conflicting  decisions  had  made  of  it  the  very  mas- 
terpiece of  confusion  worse  confounded,  Baron  Parke  said : 
"We  entertain  no  doubt  that  the  defendant's  own  declara- 
tions were  admissible  in  evidence  to  prove  the  identity  of 
the  debt  sued  for  with  that  mentioned  in  the  schedule,  al- 
though such  admissions  involved  the  contents  of  a  written 
instrument  not  produced;  and  I  believe  my  Lord  Abinger, 
who  was  not  present  at  the  argument,  entirely  concurs.  If 
such  evidence  were  inadmissible,  the  difficulties  thrown  in 
the  way  of  almost  every  trial  would  be  nearly  insuperable. 

86  Spencer  v.  Billing,  3  Camp.  310,  8T  Topham  v.  McGregor,  1  Car.  & 

1  Eose,  362.'  K.  320. 

8S  Eeynolds'  Steph.  Dig.,  art.  64. 
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The  reason  wliy  such  parol  statements  are  admissible,  with- 
out notice  to  produce  or  accounting  for  the  absence  of  the 
written  instrument,  is,  that  they  are  not  open  to  the  same 
objection  which  belongs  to  parol  evidence  from  other 
sources,  where  the  written  evidence  might  have  been  pro- 
duced ;  for  such  evidence  is  excluded  from  the  presumption 
of  its  untruth  arising  from  the  very  nature  of  the  case, 
where  better  evidence  is  withheld;  whereas  what  a  party 
himself  admits  to  be  true  may  reasonably  be  presumed  to 
be  so.  ,  The  weight  and  value  of  such  testimony  is  quite 
another  question.  That  will  vary  according  to  the  circum- 
stances, and  it  may  be  in  some  cases  quite  unsatisfactory 
to  a  jury.  But  it  is  enough  for  the  present  purpose  to 
say  that  the  evidence  is  admissible."^"  In  the  English 
courts  parol  admissions  have  been  received  to  prove  a  debt, 
although  the  debt  was  based  on  a  written  agreement;""  to 
prove  the  contents  of  a  deed;  *^  or  the  terms  of  a  written 
lease;  "^  in  embezzlement  cases,  the  prisoner's  election  to 
office  and  the  terms  of  his  official  bond ;  "*  and  the  acts  and 
conduct  of  the  overseers  of  the  poor  in  one  parish  have 
been  held  competent  as  constituting  an  admission  of  the 
contents  of  a  certain  certificate  which  was  required  to 
settle  a  pauper  in  such  parish."*  Taylor,  however,  in 
his  work  on  Evidence  questions  the  correctness  of  the 
reasoning  on  which  the  English  doctrine  rests,  and  calls 
attention  to  the  fact  that  the  courts  of  Ireland,  where  the 
subject  has  undergone  much  discussion,  have  disapproved 
the  English  rule."^  Best  gives  the  same  account  of  the 
conflict,  but  winds  up  an  excellent  support  of  the  English 

89  In  Canada  the  Englisli  doctrine       W.  664,  10  L.  J.  Ex.  8,  4  Jur.  1038; 
is  not  imiformly  followed:  Maloney  v.       King  v.  Cole,  2  Ex.  632. 

Purdon,    3    Kerr,     515;     Foroier     v.  92  Howard  v.  Smith,  3  Man.  &  G. 

Belanger,  Q.  R.  16  K.  B.  289;   Au-  254,    10   L.    J.    C.    P.    245,    3    Seott 

brey  v.  Smith,  7  U.  C.  E.  213.     See  (N.  B.),  574. 

Best  on  Ev.,  11th  ed.,  515  et  seq.  93  Eeg.  v.  Welch,  1  Denio  C.  C.  199. 

90  NewhaU  v.  Holt,  6  Mees.  &  W.  "'  »«g-   ^-   Basingstoke,   14   Q.   B. 

662,  9  L.  J.  Bi.  293,  4  Jur.  610.  ^^f'  ^^"^  ^"S"  ^«P""*'  237 

'  '  95  Taylor  on  Ev.,  10th  ed.,  §  411  et 

91  Slatterie   t.   Pooley,   6   Mees.   &      jeq_ 
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opinion  by  saying:  "The  value  of  self -harming  evidence, 
like  that  of  every  sort  of  evidence,  is  for  the  jury;  its  ad- 
missibility is  a  question  of  law, — the  test  of  which  is,  to 
see  if  the  evidence  tendered  is  in  its  nature  original  and 
proximate ;  and  it  will  scarcely  be  contended  that  self -harm- 
ing statements  of  all  kinds  do  not  fulfil  both  those  condi- 
tions. It  may,  indeed,  be  objected  that  they  usually  come 
in  a  parol  or  verbal  shape,  and  that  parol  evidence  is  in- 
ferior to  written ;  but  that  is  a  maxim  which  has  been  much 
misunderstood.  The  contents  of  a  document  could  most 
unquestionably  be  proved  by  a  chain  of  circumstantial  evi- 
dence composed  of  acts,  every  link  in  which  might  be  es- 
tablished by  parol  or  verbal  testimony."®® 

§  208  (207).  Same— Rule  in  the  United  States.— It  is 
quite  easy  to  understand  that  there  should  be  a  conflict  on 
this  question  in  this  country.  If  there  are  conflicts  on  in- 
digenous propositions,  a  fortiori  the  number  should  be  in- 
creased when,  with  the  adoption  of  English  decisions  in  our 
earliest  days,  we  took  them  over  with  all  their  blemishes, 
and  the  early  inoculation  was  not  prophylactic.  In  the 
United  States  there  is  what  is  colloquially  called  an  ir- 
reconcilable conflict  in  the  decisions  on  this  subject.  While 
some  of  the  cases  unqualifiedly  approve  the  English  rule, 
others  emphatically  dissent.  We  prefer  to  say  that  there 
is  an  overwhelming  weight  of  authority  in  favor  of  the 
English  rule,  and  that  the  minority  of  the  decisions  does 
not  exhibit  any  good  reason  for  shaking  our  confidence  in 
it,  supported  as  it  is  by  the  United  States  supremie  court 
with  no  uncertain  reasoning.  In  the  leading  case  sus- 
taining the  English  doctrine  the  plaintiff  was  allowed  to 
prove  the  admissions  of  the  defendant  to  the  effect  that  he 
had  prosecuted  to  final  judgment  a  former  action  against 
the  defendant.  The  court  used  the  following  language: 
"The  admissions  of  a  party  are  not  open  to  the  same  objec- 
tion which  belongs  to  parol  evidence  from  other  sources. 

66  Best  on  Ev.,  lltli  ed.,  512. 
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A  party's  own  statements  and  admissions  are,  in  all  cases, 
admissible  in  evidence  against  him,  tlaongh  such,  statements 
and  admissions  may  involve  what  must  necessarily  be 
contained  in  some  writing,  deed  or  record.  Thus,  the  state- 
ments of  a  party  that  certain  land  had  been  conveyed 
might  be  admitted  though  the  conveyance  must  be  by  re- 
corded deed.  The  general  principle  as  to  the  production 
of  written  evidence  as  the  best  evidence  does  not  apply  to 
the  admissions  of  parties,  as  what  a  party  admits  against 
himself  may  be  reasonably  taken  as  true.  The  weight  and 
value  of  the  statements  and  admissions  will  vary  accord- 
ing to  the  circumstances  and  must  be  determined  by  the 
jury.""'''  The  admissions  of  a  party  have  been  received 
to  prove  the  contents  of  letters  and  of  a  deed;^^  the  ex- 
istence of  a  partnership  based  on  a  written  contract;^®  the 
terms  of  a  lease  in  writing ;i'"'  the  footings  of  an  account;^ 
and  the  contents  of  a  telegram.'^  On  the  other  hand,  there 
have  been  numerous  decisions  which  have  maintained  the 
view  that  there  is  no  principle  in  the  law  of  evidence  au- 
thorizing the  substitution  of  the  declarations  of  a  party 
even  as  against  himself  for  record  or  written  evidence. 
They  point  out  the  danger  of  mistake  or  misconception  as 
to  the  terms  of  written  evidence  and  also  the  danger  of 
falsehood  or  fabrication,  and  the  difficulty  of  detection  and 
the  danger  of  following  record  titles  to  be  lost  by  testimony 
so  uncertain  in  character.  They  lay  down  the  rule  that  ad- 
missions rank  only  with  oral  testimony,  and  that,  unless 
made  in  open  court,  they  are  competent  only  where  parol 
evidence  would  be  admissible  to  establish  the  same  facts. ^ 

97  Smith  V.  Palmer,  6  Gush.  (Mass.)  2  Williams  y.  Bliekell,  37  Miss.  682, 
513.  75  Am.  Dec.  88. 

98  Loomis  V.  Wadhams,  8  Gray  3  Halliburton  y.  Fletcher,  ,22  Ark. 
(Mass.),  557;  Morey  v.  Hozt,  62  453 ;  Bivens  v.  McElroy,  11  Ark.  23,  3 
Conn.  542,  19  L.  E.  A.  611,  26  Atl.  Am.  Dec.  258;  Flournoy  v.  Newton,  8 
127.  Ga.  306;  Prussing  V.  Jackson,  208  III. 

99  Edwards  y.   Tracy,   62  Pa.   374.  85,    69   N.    E.    771    (a   qualified    ad- 

100  Taylor  v.  Peek,  21  Gratt.  (Va.)  mission  only)  ;  Jameson  v.  Conway, 
11.  10  III.  227;  Mason  y.  Park,  ,4  111.  532; 

1  Butler  V.  Cornell,  148  111.  276,  35'  Bees  v.  Lawless,  4  Litt.  (Ky.)  218; 
N.  E.  767.  Clark   v.   Slidell,  5   Rob.  ,  (La.)    330; 
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For  ourselves  we  cannot  see  any  serious  objections  to  the 
practice  of  admitting  the  oral  or  even  the. written  self- 
harming  admissions  "of  a  party  in  respect  to  the  contents 
of  written  instruments  under  such  circumstances,  and  the 
weight  of  authority,  both  in  England  and  America,  un- 
questionably sustains  the  view  that  such  proof  may  be  re- 
ceived without  accounting  for  the  absence  of  the  written 
instrument.*    In  one  of  the  United  "States  supreme  court 


Horton  v.  Chadbourn,  31  Minn.  322, 
17  N.  W.  865;  Bank  of  North  Amer- 
ica V.  Crandall,  87  Mo.  208;  Cumber- 
land Mut.  F.  Ins.  Co.  V.  Giltinan, 
48  N.  J.  L.  495,  ,57  Am.  Eep.  586,  7 
Atl.  424  (a  very  apologetic  decision)  ; 
Well  and  Canal  Co.  v.  Hathaway,  8 
Wend.  (N,  Y.)  480,  24  Am.  Dee.  51; 
Roberts  v.  Eo.berts,  82  N.  C.  29; 
Threadgill  v.  White,  11  Ired.  (N.  C.) 
591.  Evidence  of  this  character  has 
been  held  inadmissible  to  prove  oor- 
porate  organization:  Well  and  Canal 

_Co.  V.  Hathaway,  8  Wend.  (N.  Y.) 
480,  '24  Am.  Dee.  51 ;  the  fact  that 
attaiJiment  proceedings  are  pending: 
Jenner  y.  Joliffe,  6  Johns.  (N.  Y.)  9; 
the  fact  that  a  party  had  been  sub- 
poenaed as  a  witness:  Hasbrouck  v. 
Baker,  10  Johns.  (N.  Y.)  248;  the 
existence  of  a  tond:  Fox  v.  Eeil,  3 
Johns.  (N.  Y.)  477;  the  legal  effect  of 
a  deed:  Morrill, v.  Robinson,  71  Me. 
24;  and  the  contents  of  a  mortgage; 

.  Sherman  r.  People,'  13  Hun  (N.  Y.), 
575. 

*  See  cases  already  cited  in  this 
section;  also  Gayle  v.  Commissioners, 
155  Ala.  204,  46  South.  261;  Bickley 
v.  Bickley,'136  Ala.  548,  34  South. 
946;  Barnett  v.  Wilson,  132  Ala.  375, 
31  South.  521;  Paysant  v.  Ware,  1 
Ala.  160;  Depver  etc.  R.  Co.  v.  Wil- 
son, 4  Colo.  App.  355,  36  Pae.  67; 
Morey  v.  Hoyt,  62  Conn.  542,  19  L. 
E.  A.  611,  26  Atl.  127;  Combs  v. 
Union  Trust  Co.,  146  Ind.  6S8,  46  N. 
B.  16;  Work  v.  McCoy,  87  Iowa,  217, 


54  N.  W.  140;  Blaekington  v.  Rock- 
land, 66  Me.  332;  Maurice  v.  Worden, 
54  Md.  233,  39  Am.  Eep.  384;  Cooley 
V.  Collins,  186  Mass.  507,  71  N.  K 
979;  Clarke  v.  Warwick  C.  M.  &  Co., 
174  Mass.  434,' 54  N.  E.  887;  Loomis 
V.  Wadhams,  8  Gray  (Mass.),  557; 
New  York  Cent.  Ins.  Co.  v.  Watson, 
23  Mich.  486;  Williams  v.  Brickell, 
37  Miss.  682,  75  Am.  Dec.  88;  State 
v.  Litchtman-Goodman  &  Co.,  131  Mo. 
App.  65,  109  S.  W.  819;  L,angdon_ 
V.  New  York,  59  Hun,  434,  13  N.  Y. 
Supp.  864;  Edgar  v.  Richardson,  33 
Ohio  St.  581,  31  Am.  Eep.  571;  Ed- 
wards V.  Tracy,  62  Pa.  374;  Conrad 
V.  Farrow,  5  Watts  (Pa.),  536; 
Hodges  V.  Tarrant,  31  S.  C.  608,  9  S. 
E.  1048;  Hoefling  v.  Hambleton,  84 
Tex.  517,  19  S.  W.  689;  Campbell 
V.  State,  59  Tex.  Cr.  496,  129  S.  W. 
139;  Curtis  v.  Ingham,  2  Vt.  287; 
Taylor  v.  Peck,  21  Gratt.  (Va.)  11; 
Eads  V.  State,  17  Wyo.  490,  101  Pac. 
946;  Dunbar  v.  United  States,  156  17. 
S.  185,  186,  39  L.  Ed.  390,  15  Sup. 
Ct.  Eep.  325 ;  Paige  v.  Loring,  IS  Fed. 
Cas.  No.  10,672,  1  Holmes,  275 ;  Earle 
V.  Piokin,  5  Car.  &  P.  542;  Reg.  \. 
Basingstoke,  14  Q.  B.  611,  68  Eng. 
Com.  L.  611,  117  Eng.  Reprint,  237; 
Slatterie  v.  Pooley,  6  Mees.  &  W.  664, 
10  L.  J.  Ex.  8,  4  Jur.  1038;  Rogers 
T.  Card,  7  U.  C.  C.  P.  89.  See  note 
on  "Admissibility  in  Evidence  of  Ver- 
bal Admission  as  to  Contents  of  Writ- 
ing," to  Purintou  v.  Purinton,  8  Ann. 
Cas.  207. 
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decisions,  the  facts  were,  that  the  witness  was  stating  that 
the  defendant  had  telegraphed  certain  things  to  him.  An 
objection  being  raised,  he  produced  a  typewritten  tele- 
gram, and  said  that  he  received  it  from  the  defendant.  It 
was  further  objected  that  it  was  not  the  original,  the  one 
prepared  and  signed  by  the  defendant ;  whereupon  the  wit- 
ness testified  that  it  was  delivered  to  him  by  the  telegraph 
company,  and  that  he  afterward  talked  with  the  defendant 
about  it,  who  confirmed  it,  and  admitted  that  he  had  sent 
it.  Thereupon  the  court  permitted  the  telegram  to  be  read 
in  evidence.  Mr.  Justice  Brewer  said:  "Whatever  may  be 
the  rule  in  other  cases,  an  admission  by  defendant  that  the 
writing  which  is  offered  is  the  message  which  he  sent,  is 
sufficient  to  justify  its  introduction  in  evidence.  An  ad- 
mission as  to  a  writing  is  like  an  admission  of  any  other 
fact,  and  when  a  competent  witness  testifies  that  a  certain 
writing,  which  he  produces,  was  received  by  him,  and  that 
the  defendant  admitted  that  he  sent  it  to  him,  he  has  laid 
the  foundation  for  the  introduction  of  the  writing,  and  this 
"chough  it  be  not  in  the  handwriting  of  the  defendant."^ 
It  is  not  possible  to  imagine  language  more  simple,  rea- 
soning more  irresistible,  common  sense  more  crystallized, 
and  therefore  law  more  sound.  And  this  is  not  the  single 
utterance  of  the  same  court.  The  same  learned  judge  said 
in  another  case :  * '  Parol  evidence  is  always  admissible,  and 
sometimes  necessary,  to  establish  the  defense  of  prior  con- 
viction or  acquittal."®  When  a  payment  had  been  made 
and  an  entry  thereof  written  in  the  payee's  book  and  oral 
evidence  of  the  payment  objected  to  on  that  ground,  Mr. 
Justice  Thompson  said:  "The  entry  of  the  advance  made 
by  the  defendant  himself,  under  the  circumstances  stated, 
cannot  be  considered  better  evidence,  within  the  sense  and 
meaning  of  the  rule  on  that  subject,  than  proof  of  the 
actual  payment.     The  entry  in  the  cash-book  did  not  change 

5  Dunbar  v.  United  States,  156  TJ.  «  Durland  v.  United  States,  161  U. 

S.   185,   39  L.  Ed.   390,   15   Sup.   Ct.  S.   306,  40  L.  Ed.'  T09,'  16   Sup.   Ct. 

jj        3„g  Eep.  508;     Tubbs    v.    United  States, 

^'        ■  105  Fed.  59,  44  0.  C.  A.  357. 
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the  nature  of  the  contract  arising  from  the  loan,  or  oper- 
ate as  an  extinguishment  of  it,  as  a  bond  or  other  sealed 
instrument  would  have  done.  If  the  original  entry  had 
been  produced,  the  handwriting  of  the  defendant  must  have 
been  proved,  a  much  more  uncertain  inquiry  than  the  fact 
of  acjtual  payment.  It  cannot  be  laid  down  as  a  universal 
rule  that  where  written  evidence  of  a  fact  exists,  all  parol 
evidence  of  the  same  fact  must  be  excluded.  Suppose  the 
defendant  had  written  a  letter  to  the  plaintiff  acknowledg- 
ing the  receipt  of  the  money,  it  certainly  could  not  be  pre- 
tended that  the  production  of  this  letter  would  be  indis- 
pensable and  exclude  all  parol  evidence  of  the  advance. 
And  yet  it  would  be  written  evidence."'^  The  rule  that 
parol  evidence  shall  not  be  received  to  alter  or  contradict 
written  terms  is  so  familiar  and  the  reasons  which  support 
it  so  elementary  that  it  is  often  invoked  in  cases  to  which 
it  is  not  applicable,  and  it  is  sometimes  suggested,  and 
acted  upon  in  the  moving  progress  of  a  trial  before  a  jury, 
to  conditions  of  offered  testimony  to  which  on  first  impres- 
sion it  appears  to  be  applicable,  and  is  therefore  without  due 
consideration  then  enforced.  It  has  doubtless  been  observed 
by  those  called  to  consider  such  matters,  that  the  first  im- 
pression of  good  lawyers  and  of  good  judges  ^eems  to  accept 
it  as  a  universal  rule  that  where  written  evidence  of  a  fact  ex- 
ists, all  parol  evidence  of  the  same  fact  must  be  excluded. 
But  such  is  not  the  rule.  When  a  chattel  mortgage  of  sheep 
had  been  given  and  renewed,  and  the  rhortgagee  sought  to 
recover  from  a  third  party  who  had  received  the  proceeds 
of  the  wool  shorn,  the  fact  sought  to  be  established  in  the  ac- 
tion was  an  agreement  of  the  plaintiff  mortgagee  to  allow  the 
mortgagors  to  use  the  wool  covered  by  the  first  mortgage 
to  obtain  means  to  meet  the  necessary  expense  of  the  man- 
agement of  the  herds  of  sheep  mortgaged  to  it.  This  the 
defendant  offered  to  prove  by  the  testimony  of  one  of  the 
acting  parties,  who,  in  stating  the  time  and  circumstances 
and  terms  of  the  agreement,  referred,  as  a  part  of  the  res 

1  Keene  v.  Meade,  3  Pet.   (U.  S.)    I,  7  L.  Ed.  581, 


219  BEST   EVIDENCE.  §  208  (207) 

gestae  of  tliat  transaction,  to  a  pencil  memorandum  made 
by  the  other  acting  party  thereto,  and  read  by  the  witness, 
which  had  for  its  purpose,  as  the  witness  claimed,  the  di- 
rections to  the  clerk  who  was  to  draft  the  renewal  mort- 
gage as  to  its  terms.  The  plaintiff  had  introduced  the  clerk 
as  a  witness,  and  he  had  testified  that  no  such  memoran- 
dum ever  existed.  A  renewal  mortgage  was  given  differ- 
ing in  terms  from  the  original  and  from  what  the  pen-, 
ciled  directions  would  have  disclosed.  Oral  testimony  of 
the  penciled  memorandum  was  excluded.  The  pencil  mem- 
orandum in  question  was  not  offered  by  the  defendant,  nor 
did  the  defendant  offer  to  prove  its  contents  to  support  or 
establish  its  defense ;  but  it  offered  to  prove  a  parol  agree- 
ment that  the  wool  might  be  used  to  meet  expenses,  and 
should  not  be  included  in  the  new  mortgage,  and  that  a 
pencil  memorandum  of  instructions  was  written  to  that  ef- 
fect. Circuit  Judge  McCormick  held  that  the  trial  court 
erred  in  rejecting  the  testimony  as  to  the  contents  of  the 
penciled  memorandum.*  He  said  that  the  defendant  did 
not  claim  under  either  of  the  mortgages.  Therefore  the 
renewal  mortgage  and  the  pencil  memorandum  to  which 
the  testimony  related  could  only  be  considered  as  extrinsic 
evidence  to  support  or  contradict  the  other  testimony  of- 
fered to  show  that  the  mortgagors  could  so  use  the  wool 
shown.  It  was  manifest  that  the  language  of  the  renewal 
mortgage  was  not  identical  with  the  language  of  the  first 
mortgage  in  relation  to  that  subject.  And  while,  if  the 
action  was  on  the  second  mortgage,  its  sound  construction 
by  the  court  might  exclude  any  parol  proof  tending  to 
modify  its  terms,  when  used — as  it  could  only  be  used  in 
that  ease — as  extrinsic  evidence  to  sustain  or  oppose  the 
contention  of  the  defendant,  the  inferences  of  fact  to  be 
deduced  from  the  difference  in  its  language  and  the  lan- 
guage of  the  original  mortgage  were  for  the  consideration 
of  the  jury.*    And  further,  whether  any  such  pencil  mem- 

8  Peeos    Valley     Bank    v.     Evans-  9  Barreda  v.  Silsbee,  62  U.  S.  146, 

Snider-Buel  Co.,  107  Fed.  654,  46  C.       16  L.  Ed.  86. 
C.  A.  534. 
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orandum  was  ever  written,  and  what,  if  written,  it  con- 
tained, presented  a  question  of  fact  depending  on  the  credi- 
bility of  the  witnesses ;  and  that  question  of  fact  was  for 
the  consideration  of  the  jury,  and  not  for  the  determina- 
tion of  the  court.^' 


§  209  (208).  Same — Copies  not  the  best  evidence — ^Du- 
plicates.— The  contents  of  documents  must,  in  general,  be 
proved  by  primary  evidence,  and  therefore  it  is  the  rule 
that  written  instruments  cannot  be  proved  by  copies.' 
They  are  mere  secondary  evidence,  and  are  inadmissible 
under  the  general  rule  unless  a  basis  is  laid  for  the  -re- 
ception of  secondary  evidence  under  some  of  the  rules  here- 
after stated.^^     The  rule  has  been  applied  to  almost  every 


10  Dunbar  v.  United  States,  156  U. 
S.  185,  39  L.  Ed.  390,  15  Sup.  Ct. 
Eep.  325. 

11  C.  W.  Zimmerman  Mfg.  Co.  v. 
Dunn,  163  Ala.  272,  50  South.  906; 
Hallett  V.  Eslava,  8  Stew.  &  P. 
(Ala.)  105;  Barnes  v.  Shattuek,  13 
Ariz.  338,  114  Pac.  952 ;  Hartford  P. 
Ins.  Co.  V.  Enoch,  79  Ark.  47,  77  S. 
W.  899;  Carpenter  v.  Dressier,  76 
Ark.  400,  89  S.  W.  89;  Marriner  T. 
Denniaon,  78  Cal.  202,  20  Pac.  386; 
Ord  V.  McKee,  5  Cal.  515;  Smith  v. 
Holebrook,  2  Boot  (Conn.),  45; 
Cannon  v.  Kinney,  3  Harr.  (Del.) 
317;  Gardner  v.  State,  55  Pla.  25,  45 
South.  1028;  McMillan  v.  Guano  Co., 
133  Ga.  760,  66  S.  E.  943;  Solomon 
T.  Creech,  82  Ga.  445,  9  S.  E.  165; 
Eobinson  v.  Bealle,  20  Ga.  275; 
Chicago  etc.  Coal  Co.  v.  Moran,  210 
111.  9,  71  N.  B.  38,  110  111.  App.  664; 
Matteson  v.  Noyes,  25  111.  591;  Gim- 
bel  V.  Hufiford,  46  Ind.  125;  Ruthven 
V.  Clarke,  109  Iowa,  25,  79  N.  W. 
454;  Halstead  v.  Cuppy,  67  Iowa,  600, 
25  N.  W.  820;  Haas  v.  Chubb,  67 
Kan.  787,  74  Pac.  230;  Central 
Branch  Union  Pac.  E.  Co.  v.  Walters, 
24  Kan.  504;  Beall  v.  Braclay,  10  B. 


Mon.  (Ky.)  261;  Wallace  v.  Brad- 
shaw,  6  Dana  (Ky.),  382;  Landry  v. 
Klopman,  13  La.  Ann.  345;  Knight 
V.  Knight,  12  La.  Ann.  396;  Elwell 
T.  Cunningham,  74  Me.  127;  Bird  v. 
Bird,  40  Me.  392;  Maurice  v.  Wor- 
den,  54  Md.  233,  39  Am.  Dee.  384; 
Washington  County  Mut.  Ins.  Co.  v. 
Dawes,  6  Gray  (Mass.),  376;  Torrey 
V.  Puller,  1  Mass.  524;  Wells  v. 
Toogood,  165  Mich.  677,  131  N.  W. 
124 ;  Woods  v.  Burke,  67  Mich.  674,  39 
N.  W.  798;  Freeland  v.  McCaleb,  2 
How.  (Miss.)  756;  State  v.  Barring- 
ton,  198  Mo.  23,  95  S.  W.  235;  Carr 
V.  Carr,  36  Mo.  408;  Washoe  Copper 
Co.  T.  Junila,  43  Mont.  178,  115  Pac. 
917;  Stapleton  v.  Pease,  2  Mont.  550; 
Fitch  V.  Martin,  74  Neb.  538,  104  N. 
W.  1072;  Watson  v.  Koode,  30  Neb. 
264,  46  N.  W.  491;  Putmau  v.  Good- 
all,  ,31  N.  H.  419;  Wallace  y.  Goodall, 
18  N.  H.  439;  Bozorth  v.  Davidson,  3 
N.  J.  L.  617;  Lieberman  v.  Eailroad 
Co.,  115  N.  Y.  Supp.  1034;  Marcly 
V.  Shutts,  29  N.  Y.  346;  Egerton  v. 
Wilmington  etc.  E.  Co.,  115  N.  C. 
645,  20  S.  E.  184;  Barton-Parkev 
Mfg.  Co.  V.  Mercantile  Co.,  18  Oki. 
137,  89  Pac.  1128;  Porter  t.  Wilson, 
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class  of  document,  deeds,^^  negotiable  instruments  and 
commercial  paper  generally/*  chattel  securities,^*  and  con- 
tracts of  all  kinds.^^  Thus  if  the  original  can  be  obtained, 
letter-press  copies  are  not  admissible,^®   nor  photographs 


13  Pa.  641;  Cottom  v.  Wiley,  39  Pa. 
Sup.  Ct.  507;  Stephens  v.  Faus,  20 
S.  D.  367,  106  N.  W.  56;  Allen  v. 
Clearman  (Tex.  Civ.  App.),  128  S. 
W.  1140;  Boydston  v.  Morris,  71 
Tex.  697,  10  S.  W.  331;  Clement  v. 
Graham,  78  Vt.  290,  63  Atl.  146; 
Lunsford  t.  Smith,  12  Gratt.  (Va.) 
554;  Eohloff  v.  Aid  Assn.,  130  Wis. 
61,  109  N.  W.  989;  Miller  v.  Craw- 
ford County,  106  Wis.  210,  82  N.  W. 
175;  Anglo-American  Packing  etc. 
Co.  V.  Cannon,  31  Fed.  313;  Nodin  v. 
Murray,  3  Camp.  228,  13  Eev.  Eep. 
796. 

12  Branch  v.  Smith,  114  Ala.,  463, 
21  South.  423 ;  Poorman  v.  Miller,  44 
Cal.  269;  Ord  v.  McKee,  5  Cal.  515; 
Cunningham  v.  Tracy,  1  Conn.  252; 
McMillan  v.  Savannah  Guano  Co.,  133 
Ga.  760,  66  S.  E.  943;  Brooking  v. 
Dearmond,  27  Ga.  58;  Hanson  v. 
Armstrong,  22  111.  442;  Eoberts  v. 
Haskell,  20  111.  59;  Gourtright  v. 
Deeds,  37  Iowa,  503;  Diekerson  v. 
Talbot,  14  B.  Mon.  (Ky.)  60;  Tesson 
v.  Gusman,  26  La.  Ann.  248;  Elwell 
V.  Cunningham,  74  Me.  127;  Andrews 
V.  Hooper,  13  Mass.  472;  Woods  v. 
Burke,  67  Mich.  674,  35  N.  W.  798; 
West  V.  West,  75  Mo.  204;  Hartmann 
V.  Hoflfman,  65  App.  Div.  443,  72  N. 
Y.  Supp.  982;  Brucke  v.  Hubbard,  74 
S.  C.  144,  54  S.  E.  249;  Lancaster  v. 
Lee,  71  S.  C.  280,  51  S.  E.  139; 
Maleolmson  v.  McKee,  1  Brev.  (S. 
C.)  168;  Saunders  v.  Harris,  5 
Humph.  (Tenn.)  345;  Smith  v. 
Burgher  (Tex.  Civ.  App.),  136  S.  W. 
75;  Clawson  v.  Wilkins  (Tex.  Civ. 
App.),  93  S.  W.  1086;  Crafts  v. 
Daugherty,  69  Tex.  477,  6  S.  W.  850; 


Hayball  v.  Shephard,  25  U.  C.  Q.  B. 
536;  McDonald  v.  Murray,  5  Ont. 
559. 

13  Patriotic  Bank  v.  Goote,  Fed. 
Gas.  No.  10,807,  3  Cranch  C.  G.  169. 

14  Boydston  v.  Morris,  71  Tex.  697, 
10  S.  W.  331;  Eauh  v.  SchoU,  12 
Wash.  135,  40  Pac.  726. 

15.  Chicago  etc.  Coal  Co.  v.  Moran, 
110  111.  App.  664;  Mauson  v.  Blair, 
15  Ind.  242;  Commonwealth  v.  Par- 
Un  etc.  Co.,  118  Ky.  168,  80  S.  W. 
791;  Bogart  v.  Brown,  5  Pick. 
(Mass.)  18;  Porter  v.  Wilson,  13 
Pa.  641;  Fisk  v.  Tank,  12  Wis.  276, 
78  Am.  Dee., 737. 

16  Home  Protection  of  North  Ala- 
bama V.  Whidden,  103  Ala.  203,  15 
South.  567;  Spottiswood  v.  Weir,  66 
Gal.  525,  6  Pac.  381;  Ford  v.  Cun- 
ningham, 87  Cal.  209,  25  Pac.  403; 
Seaboard  etc.  B.  Co.  v.  Eentz,  60  Fla. 
449,  54  South.  20;  Watkins  v.  Paine, 
57  Ga.  50;  International  Text  Book 
Go.  V.  Maekhorn,  158  111.  App.  543; 
King  V.  Worthington,  73  HI.  161; 
Heilman  Milling  Go.  v.  Hotaling,  21 
Ky.  Law  Eep.  950,  53  S.  W.  655; 
State  V.  Sterling,  41  La.  Ann.  679,  6 
South.  583;  Marsh  v.  Hand,  35  Md. 
123;  Smith  v.  Brown,  151  Mass.  338, 
24  N.  B.  31;  Commonwealth  v.  Jef- 
fries, 7  Allen  (Mass.),  548,  83  Am. 
Dec.  712;  Nowlen  v.  Lyon,  73  Mich. 
434,  41  N.  W.  496;  State  v.  Lentz, 
184  Mo.  223,  83  S.  W.  970;  Traber  v. 
Hicks,  131  Mo.  180,  32  S.  W.  1145; 
Westinghouse  Co.  v.  Tilden,  56  Neb. 
129,  76  N.  W.  416;  Watson  v.  Eoode, 
30  Neb.  264,  46  N.  W.  491;  March  v. 
Wycoff,  111  N.  Y.  Supp.  669;  Foot 
T.  Bentley,  44  N.  Y.  166,  4  Am.  Eep.. 
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of  writings.'''  The  rule  has  also  been  applied  to  blue- 
prints.'^ Where  a  document  is  executed  in  duplicate  or 
triplicate  or  any  greater  number  of  originals,  each  one  is 
primary  evidence  of  the  contents  of  the  document,  and  the 
other  need  not  be  produced.     In  such  cases  each  is  deemed 


652;  Churchill  ^.  Lee,  77  N.  C.  341, 
346;  Patton  v.  Ash,  7  Serg.  &  E. 
(Pa.)  116;  Chambers  v.  Modern 
Woodmen  of  America,  18  S.  I>.  173, 
99  N.  W.  1107;  State  v.  Standard  Oil 
Co.,  120  Tenn.  86,  110  S.  W.  565; 
Booker-Jones  Oil  Co.  v.  National  Ee- 
aning  Co.  (Tex.  Civ.  App.),  131  S. 
W.  623;  Thompson-Houstpn  Electric 
Co.  V.  Berg,  10  Tex.  Civ.  App.  200, 
30  S.  W.  454;  Whitney  Wagon 
Works  V.  Moore,  61  Vt.  230,  17  Atl. 
1007;  Loverin  v.  Bumgarner,  59  W. 
Va.  46,  52  S.  E.  1000;  Menasha 
Wooden  Ware  Co.  v.  Harmon,  128 
Wis.  177,  107  N.  W.  299;  Varley 
Duplex  Magnet  Co.  v.  Ostheimer,  159 
Fed.  655,  86  C.  C.  A.  523;  Anglo- 
American  Packing  Co.  v.  Cannon,  31 
Fed.  313.;  Chapin  v.  Siger,  Fed.  Cas. 
No.  2600,  3  McLean,  378;  Nodiu  v. 
Murray,  3  Camp.  228,  13  Eev.  Eep. 
796.  It  has  been  held  that  a  copy 
of  a  letter-press  copy  of  a  lost  instru- 
ment can  be  produced  as  evidence 
without  producing  the  press  copy  it- 
self: Goodrich  v.  Weston,  102  Mass', 
362,  3  Am.  Eep.  469.  Letter-press 
copies  "of  records  of  weather  bureau, 
the  originals  being  sent  to  Washing- 
ton, treated  as  original :  Chicago  & 
E.  I.  E.  Co.  v.  Zapp,  209  111.  339,  70 
.NT,  E.  623.  See,  also,  Anniston  City 
Land  Co.  v.  Edmondson,  141  Ala. 
366,  37  South.  424  (tax  and  assess- 
ment roll)  ;  Grlazer  v.  Old  Dominion 
Steamship  Co.,  113  N.  Y.  Supp.  979; 
Dreiske  v.  Jones  etc.  Co.,  133  111. 
App.  572;  Modern  Dairy  etc.  Co.  v. 
Blanke    etc.    Supply    Co.    (Tex.   Civ. 


App.),  116  S.  W.  153  (copy  docu- 
ments annexed  to  depositions).  In 
several  states  recorded  and  certified 
copies  are  given  statutory  efScacy: 
Preston  v.  Hirsch,  5  Cal.  App.  485, 
90  Pae.  965;  Chicago  etc.  E.  Co.  v. 
Weber,  219  111.  372,  4  L.  E.  A.,  N. 
S.,  272,  76  N.  E.  489;  Butt  v.  Mas- 
tin,  143  Ala.  321,  39  South.  217.  In 
B.  Both  Tool  Co.  V.  Champ  Spring 
Co.,  146  Mo.  App.  1,  123  S.  W.  513, 
a  schedule  or  synopsis  of  book  entries 
showing  receipts  and  expenditures  of 
a  party  to  the  action  verified  and  tes- 
tified to  by  the  vritness  was  admitted 
as  an  original  (the  books  being  In 
court),  as  this  was  the  only  practica- 
ble way  of  dealing  with  the  matter. 
As  to  copies  of  documents  made  by 
mechanical  means,  as  originals,  see 
note  to  International  Harvester  Co.  v. 
Elfstrom,  in  12  L.  E.  A.,  N.  S.,  343. 

IT  In  re  Foster,  34  Mich.  21; 
Eborn  v.  Zimpelman,  47  Tex.  503,  26 
Am.  Eep.  315;  Crane  v.  Dexter  Hor- 
ton  &  Co.,  5  Wash.  479,  32  Pac.  223; 
Stitzel  v.  Miller,  250  HI.  72,  Ann.  Cas. 
1912B,  412,  34  L.  E.  A.,  N.  S.,  1004, 
95  N.  E.  53;  Duffin  v.  People,  107 
111.  113,  47  Am.  Eep.  431 ;  Maclean  v. 
Scripips,  52  Mich.  214,  17  N.  W.  815, 
18  N.  W.  209;  Foot  v.  Bentley,  44  N. 
Y.  166,  4  Am.  Eep.  652;  Leathers  v. 
Salvor  Wrecking  Co.,  Fed.  Cas.  No. 
8164,  2  Woods,  680. 

18  Fuchs  etc.  Mfg.  Co.  v.  Kittredge, 
242  HI.  88,  89  N.  E.  723,  in  which, 
however,  the  blue-priut  was  treated  as 
an  original  drawing,  as  the  print 
itself  was  used  in  the  transaction. 


223 


BEST    EVIDENCE. 


209  (208)' 


an  original.^®  As  to  carbon  copies  there  is  already  a  con- 
flict of  opinion,  and  we  think  unnecessarily  so,  in  that  a 
carbon  copy  does  not  appear  to  be  any  different  kind  of 
copy  than  that  taken  in  the  copying-press.  Thus  in  some 
jurisdictions  it  is  said  that  the  copies  of  the  letters  signed 
and  forwarded  and  those  kept  by  the  addressers  cannot 
be  considered  duplicate  originals.  There  can  be  no  logical 
difference  between  such  copies  and  the  letter-press  copies, 
which  have  always  been  held  to  be  copies  which  are  not  ad- 
missible in  evidence  without  accounting  for  the  nonproduc-" 
tion  of  the  originals.  If  a  writer,  desiring  to  preserve  a 
copy  of  a  letter,  writes  at  the  same  time  two  copies  exactly 
alike,  one  of  which  he  proposes  to  send  and  the  other  to 
keep,  it  is  a  matter  of  indifference  which  copy  he  sends, 
but  the  one  sent  becomes  the  original  and  the  other,  a  copy, 
no  matter  by  what  force  of  evidence  it  is  shown  to  be  an 
absolutely    accurate    copy.^"     Exactly    the    opposite    was 


19  Burnett  Cigar  Co.  v.  Art  Wall 
Paper  Co.,  164  Ala.  547, '  51  South. 
253;  Westbrook  v.  Fulton,  79  Ala. 
510;  Hopkins  v.  State,  52  Pla.  39,  42 
South.  52;  Purvis  v.  Savannah  Bank 
etc.  Co!,  6  Ga.  App.  275,  65  S.  E. 
35;  Haves  v.  Wagner,  220  111.  2S6, 
77  N.  E.  211;  Gardner  v.  Eberhairt, 
82  111.  316;  Weaver  v.  Shipley,  127 
Ind.  526,  27  N.  E.  146;  State  v. 
Gumee,  14  Kan.  Ill;  Totten  v. 
Buey,  57  Md.  446;  Cleveland  etc.  Co. 
V.  Perkins,  17  Mich.  296;  Kessler  v. 
Clayes,  147  Mo.  App.  88,  125  S.  W. 
799;  Catron  v.  German  Ins.  Co.,  67 
Mo.  App.  544;  State  v.  Albertalli,  78 
N.  J.  L.  90,  72  Atl.  128;  Sarasohn  v. 
Kamaiky,  193  N.  Y.  203,  86  N.  E. 
20;  Crossman  v.  Crossman,  95  N.  Y. 
145;  Hubbard  v.  Eussell,  24  Barb. 
(N.  Y.)-'404;  Levpia  v.  Payne,  8 
Cow.  (N.  Y.)  71,  18  Am.  Dee.  427; 
Reeves  &  Co.  v.  Martin,  20  Okl.  558, 
94  Pae.  1058 ;  Cole  v.  Ellwood  Power 
Co.,  216  Pa.  288,  65  Atl.  678;   Zipp 


V.  Colchester  Rubber  Co.,  12  S.  D. 
218,  80  N.  W.  367;  Waterman  v. 
Davis,  66  Vt.  83,  28  Atl;  664; 'Chesa- 
peake etc.  E.  Co.  V.  Stock  &  Sans,  104 
Va.,  97,  51  S.  E.  161;  Niagara  F.  Ing. 
Co.  V.  Whittaker,  21  Wis.  329; 
Anglo-American  Packing  Co.  v.  Can- 
non, 31  Fed.  313;  Doe  v.  Pulman,  3 
Q.  B.  622,  6  Jnr.  1122,  43:  Eng.  Com. 
L.  895,  114  Eng.  Reprint,  645.  But 
a  letter-press  copy  is  not  a  duplicate: 
Poote  V.  Bentley,  44  N. '  Y.  166,.  4 
Am.  Rep.  652;  Seibert  v.  Eagsdale, 
103  Ky.  206,  44  S.  W.  653;  :State  .. 
Halstead,  73  Iowa,  376,  35  N.  W. 
457.    See  §  225,  post.    . 

20  McDonald  v.-  Hanks,  52  Tex. 
Civ.  App.  140,  113  S.  W.  604;  State 
V.  Teasdale,  120  Mo.  App.  692,  97  S. 
W.  995;  but  in  Wright' v.  Chicago  etc. 
Co.,  118  Mo.  App.  392,  94  S.  W.  555, 
it  was  said  that  a  carbon  Copy  was 
■practically  an  original.  In  that  case, 
however,  it  was  not '  a  letter,  but  a 
weight-ticket,  and   was  a   copy   from 
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ruled  in  Pennsylvania  and  Virginia.  "The  testimony 
showed  that  it  was  an  exact  carbon  copy  made  on  a  type- 
writer at  the  same  time  as  the  original,  signed  by  the  same 
officers,  executed  in  the  same  manner,  and  in  every  respect 
was  an  exact  duplicate.  The  one  was  served,  the  other 
remained  in  the  possession  of  the  owner  of  the  land.  Ap- 
pellant contends  that,  as  both  were  contemporary  writings, 
the  counterparts  of  each  other,  one  of  which  was  delivered 
and  the  other  preserved,  they  may  both  be  considered  as 
originals,  and  the  one  which  was  preserved  may  be  re- 
ceived in  evidence  without  notice  to  produce  the  one  which 
was  delivered.  This  contention  is  based  on  the  rule  of 
our  cases,  and  must  be  sustained.^^  The  duplicate  notice 
should  have  been  admitted  in  evidence  and  the  refusal  so 
to  do  was  error.  "^^  We  think  the  safer  course  is  to  treat 
such  carbon  copies  as  ordinary  copies  subject  to  the  rule 
of  notice  to  produce.  A  carbon  copy  is  no  more  or  better 
signed  or  executed  than  a  letter-press  copy— as  a  fact,  the 
signature  is  not  always  reproduced  on  the  carbon  as  it  is 
in  the  press-copy  letter,  which  is  usually  copied  after 
signature.  But  where  a  document  is  executed  in  coun- 
terpart, each  party  signing  only  the  part  by  which  he 
is  bound,  each  counterpart  is  the  best  evidence  against  the 
party  signing  it  and  his  privies.^^  As  to  the  other  party, 
it  is  only  secondary  evidence;^*   and  all  duplicates   must 

another  state  verified  in  a  deposition.  Co.  v.  Knight,  106  Va.  674,  56  S.  E. 

See,  also,  Leschen  v.  Brazelle,  164  Mo.  725.     If   the   decision   rested   on   the 

App.  415,  144  S.  W.  893.     See  note  absence  of  necessity  to  give  notice  to 

on  "Admissibility  of  Carbon  Copy  of  produce  a  notice,  we  could  appreciate 

Writing  Without  Accounting  for  Non-  better  the  reason  for  the  conclusion, 
production    of    Original,"    to    Inter-  23  Koe  v.  Davis,  7  East,  362;  Lor- 

national    Harvester   Co.   v.    Elfstrom,  ing  v.  Whittemore,  13  Gray   (Mass.) 

n  Ann.  Cas.  108.  228;    Nicoll  v.  Burke,  8   Abb.  N.   c! 

21  Eiscnhart      v.      Slaymaker,      14  (N.  Y.)  213;  Cleveland  &  T.  Ey.  Co. 

Serg.   &  B.     (Pa.)     153;     Gaskell    v.  v.  Perkins,  17  Mich.  286;   Colling  v. 

Afcnis,  7  Watts  &  S.  (Pa.)  32;  Mor-  Treweek,  6  Barn.  &  C.  898,  108  Eng. 

row  ».  Commonwealth,  48  Pa.  305.  Reprint,  497;   Brown  v.  Woodman    6 

-■:!  Cole  V.  EUvvood  Power  Co.,  216  Car.  &  P.  206. 
I'a.  2S3,  65  At!.  678;  Chesapeake  etc.  ->■»  Muun  v.   Godbold,  3  Bing.   292, 

Ry.  Co.  v.  Stock  &  Sons,  104  Va.  97,  11  Moore,  49,  2  Car.  &  P.  97;  Kyser 

51   S.  E.  161;  Virginia-Carolina  etc.  v.  Kansas  City  etc.  B.  Co.,  56  Iowa, 
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be  accounted  for  before  secondary  evidence  is  admissible.^^ 
Obviously  the  rule  as  to  best  evidence  may  apply  to  a  copy 
as  well  as  to  an  original  when  it  becomes  necessary  to 
prove  the  contents  of  the  copy.  Thus  if  a  bill  is  rendered 
and  is  to  be  proved,  that  paper  is  the  one  to  be  proved, 
whether  it  is  an  original  or  a  copy.^*  This  rule  has  been 
applied  to  physician's  bill  rendered;^''  and  to  copy  of  let- 
ters attached  to  a  contract.^*  Where  the  libel  alleged  was 
the  publishing  of  a  song,  the  loss  of  the  particular  copy 
published  had  to  be  established  before  copies  were  ad- 
mitted.^* There  is  an  apparent  divergence  of  opinion  as 
to  receiving  in  evidence  a  copy  of  a  copy  of  the  original 
writing,  and  this  pseudo-conflict  is  perpetuated  by  the  fail- 
ure to  discriminate  between  the  copy  of  what  purports  to 
be  a  copy  of  an  original,  unverified  as  to  the  original,  and 
one  which,  though  copied  from  a  copy,  is  verified  as  a  copy 
of  the  original.  The  statement  shows  how  unnecessarily 
the  question  has  been  raised,  for  in  the  latter  case  it  is  not 
a  copy  of  a  copy  at  all,  though  made  from  the  copy,  be- 
cause once  it  can  be  supported  as  a  copy  of  the  original  it 
is  out  of  the  category  of  copy  of  a  copy  only.  The  rule 
that  a  copy  of  a  copy  is  not  admissible  evidence  is  correct 
in  itself,  when  properly  understood  and  limited  to  its  true 
sense.  The  rule  properly  applies  to  cases  where  the  copy  is 
taken  from  a  copy,  the  original  being  still  in  existence  and 

207,    9   N.   W.    133;    Anglo-American  Gardner  v.  Eberhart,  82  HI.  316,  as 

Packing  Co.  t.  Cannon,  31  Fed.  313.  to   circulars   with  the   name   of   each 

25  Peaks  V.   Cobb,   192   Mass.   196,  addressee    prefixed;    and    Weaver    r. 

77  N.   B.   881;    Holden's  Steam  Mill  Shipley,  127  Ind.  526,  27  N.  B.  146, 

Co.  V.  Westervelt,  67  Me.  446;  Dyer  as   to   duplicate   executed    some   time 

V.  Fredericks,  63  Me.  170;   Poignard  after  original. 

T.     Smith,     8      Pick.     (Mass.)      272;  26  vinal     v.      Burrill,      16      Pick. 

Wright  V.  Bogan,  2  N.  C.  177,  note;  (Mass.)   401. 

:Xorris  v.  Billingsley,  48  Pla.  102,  37  27  Missouri  P.  E.  Co.  v.  Palmer,  55 

South.  564;  Bryson  v.  Boyce,  41  Tex.  Neb.  559,  76  N.  W.  169. 

Civ.  App.  415,  92  S.  W.  820 ;  Spring  28  Comer  v.  Comer,  120  ni.  42-0,  11 

Garden    Ins.    Co.    v.    Whayland,    103  N.  E.  848. 

Md.  699,  64  Atl.  925.    See,  also,  Man-  29  Johnson  v.  Morgan,  7  Ad.  &  B. 

Chester  etc.  E.  Co.  v.  Fisk,  33  N.  H.  23. 
297,  as  to  printed  cards  and  notices; 
Evidence  II — 15 
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capable  of  being  compared  with  it ;  for  then  it  is  a  second  re- 
move from  the  original ;  or  where  it  is  a  copy  of  a  copy  of 
a  record,  the  record  being  in  existence,  by  law  deemed  as 
high  evidence  as  the  original,  for  then  it  is  also  a  second 
remove  from  the  record.^"  But  it  is  an  entirely  different 
proposition  founded  on  different  principles  where  second- 
ary evidence  in  such  shape  is  offered  on  the  ground  that 
the  original  is  lost,  or  the  record  destroyed,  or  the  copy 
higher  evidence  than  the  record  itself,  or,  as  Mr.  Justice 
Story  says,  where  the  copy  of  the  copy  is  the  highest  proof 
in  existence.^^  In  such  and  similar  cases  the  copy  has 
been  received  in  evidence.^^ 

§  210  (209).  The  general  rule  as  applied  to  telegrams — 
Mode  of  proof. — We  have  reserved  the  discussion  of  the 
best  evidence  regarding  telegraphic  and  telephonic — or 
rather  electric — communications  because  there  are  elements 
in  their  consideration  a  little  more  complex  than  in  the  case 
of  epistolary  transmission.     Telegrams  are,  of  course,  ad- 

30  Winn  V.   Patterson,   9  Pet.    (XI.  company,  is  nothing  more  than  a  pri- 

S.)   663,  9  L.  Ed.  266.     This  is  sup-  vate  memorandum,    which    ought    to 

ported  by  great  weight  of  authority:  have    been    produced,    after    proving 

Crane  Co.  v.  Tierney,  175  HI.  79,  51  the  existence  of  an  original":  United 

N.  E.  715;  Grim  V.  ;Pleming,  123  Ind.  States  v.  The  Paul  Shearman,  supra. 
4.38,  24  N.  E.  358;  Hagey  v.  Schro'ed-  31  Winn  v.  tatterson,  siipra. 

or;    30    Ind.    App.    151,    65    N.    B.  32  Fowler    v.    HofCman,    31    Mich. 

598;  Jobes  v.  Lows,  63  Kan.  886,  66  215;   White  v.  Herrman,  62   111.   73;" 

Pao.  627;  Chambers  v.  Haney,  45  La.  Tennis  Coal  Co.  v.   Napier,   142   Ky. 

Ann.  447,  12  South.  621;  Cypress  Co.  719,  135  S.  W.  295  (copy  of  orisin'al 

V.  Peyret,  113  La.  867,  37  South.  858;  survey   admitted   where    two   certified 

Coleman  v.  Cousin,  128  La.  1094,  55  copies  of  patent   differed);   Goodiich 

South.  686.     Where  it  was  sought  to  r.  Weston,  102  Mass.  362,  3  Am.  Hep. 

introduce   an  alleged  copy  of  an  in-  469   (the  case  of  Vinal  v.  Burrill,  16 

surauce  policy  made  from  a  register,  Pick.   (Mass.)   401,  is  not  in  conflict 

Washington,  Circuit  Justice,  said:'  "To  with  the  later  decisions — it  was  not  a 

introduce   a   copy   of   an   instrument,  case  of  copies  of  copies,  but  of  copies 

or   to   give  evidence   of  its  contents,  of   original   accounts   made   up    from 

the  party  should  lay  a  foundation,  by  the  books   and  no   notice   to   produce 

some  evidence  tending  to  prove  that  given) ;   Cameron    v.    Peck,    37  Conu. 

there    was    a   genuine    instrument    in  555;  Hamer  v.  State  (Tex.  Or.  App.) 

existence.     The    register    of    policies  131  S.  W.  813. 
of  insurance,   kept  by  the   insurauoa 
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missible  in  evidence  in  the  same  manner  as  are  other  writ- 
ings.^* And  where  they  are  relied  upon  to  establish  con- 
tracts, they  must  be  proved  in  the  same  manner  as  other 
writings.**  The  modern  authorities  establish  the  rule  that 
telegrams  are  admissible  in  evidence,  but  not  without  proof 
that  they  are  genuine.*®  Their  authenticity  may  be  shown 
by  proof  of  the  handwriting  of  some  person  employed  in 
the  telegraph  office  at  the  time  the  telegram  was  received  at 
the  offiice  or  of  that  of  the  sender,*®  or  by  any  other  suitable 
means.*^  It  is  not  necessary  to  show  that  the  party  whose 
name  is  signed  to  the  telegram  in  fact  signed  it  and  pro- 
cured its  transmission.*^  The  authenticity  may  be  proved 
by  proof  of  the  handwriting  where  the  original  telegram 
is  used.*'  In  other  eases  it  is  sufficient  if  it  be  shown  that 
the  telegram  is  in  the  handwriting  of  the  person  in  charge 
of  the  telegraph  office  at  which  it  was  received,  though  its 
authenticity  may  be  also  shown  in  other  ways.*"  The  Orig- 
inal must,  however,  have  been  authorized  or  sent  by  the  al- 
leged sender  or  by  his  direction,  but  it  is  not  necessary  to 
prove  that  some  person  saw  the  sender  send  the  message. 
Circumstantial    evidence   is,   of   course,    sufficient.*^     The 

33  Hammond  v.  Beeson,  112  Mo.  36  Richie  v.  Bass,  15  La.  Ann.  668; 
190,  20  S.  W.  474.  Oregon    Steamship    Co.    v.    Otis,    100 

34  Durkee  v.  Vermont  Central  B.  N.  Y.  446,  53  Am.  Bep.  221,  3  N.  B. 
Co.,  29  Vt.  127.  As  .to  contracts  by  485;  Smith  v.  Easton,  54  Md.  138, 
telegraph    and    the    admissibility    of  39  Am.  Eep.  855. 

telegrams  as  evidence,  see  exhaustive  37  Dunbar  v.  United  States,  156  IT. 

note  to  Cobb  v.  Glenn  Boom  etc.  Co.,  8.  185,  39  L.  Ed.  390,  15  Sup.  Ct.  Eep. 

110  Am.  St.  Hep.  743.  325. 

35  Lewis  V.  Havens,  40  Conn.  363;  38  Lewis  v.  Havens,  40  Conn.  363. 
Smith  V.  Easton,  54  Md.  138,  39  Am.  39  Smith  v.  Easton,  54  Md.  138,  39 
Eep.  355;   Cobb  v.  Glenn  Boom  &  L.  Am.  Eep.  355. 

Co.,  57  W.  Va.  49,  110  Am.  St.  Eep.  40  Richie  v.  Bass,  15  La.  Ann.  668. 

734,  and  note  pp.  764-771,  49  S.  E.  41  Adams  v.  Mille  Lacs  Lumber  Co., 

1005;   Richie    v.    Bass,  15    La.  Ann.  32  Minn.  216,   19  N.  W.   735;   Flint 

668;    Burt    v.    Winona    etc.  Ey.   Co.  v.    Kennedy,    33   Fed.    820.      A   tele- 

31    Minn.   472,   18   N.   W.   285,   289;  gram  from  the  wife   of   one   defend- 

Yeiser  v.  Gathers,  5   Neb.  (TJnof .)  204,  ant  in  an  action  for  conspiracy,  not 

97N.  W.  840;    Reynolds  v.  Hinriohs,  16  written    nor    sent    to    either    defend- 

S.   D.  602,  94  N.  W.  694;   Drexel  v.  ant,   is   not    admissible    as    evidence 

True,  74  Fed.  12,  20  C.  C.  A.  265.  against  them:  Benford  y.  Sanner,  40 
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same  rule  prevails  in  regard  to  telegrams  as  in  regard  to 
other  writings,  that  secondary  evidence  of  their  contents 
cannot  be  received  until  it  has  been  shown  that  the  origi- 
nal cannot  be  produced.*^  Thus  if  the  original  is  beyond 
the  jurisdiction  of  the  court,  the  copy  of  the  message  re- 
ceived at  the  destination  may  be  introduced  as  secondary 
evidence.*^     The  same  rule  holds  where  it  is  shown  to  be 


Pa.  9,  80  Am.  Dee.  545.  But  a 
telegram  addressed  to  J.  W.  Feni- 
more  &  Co.  and  delivered  to  J.  W. 
Fenimore,  Jr.,  is  admissible  in  evi- 
dence against  the  latter  on  a  show- 
ing that  there  was  no  firm  of  the 
first  name  in  the  city:  Eogers  v. 
Fenimore    (Del.),  41  Atl.   886. 

42  McCormick  v.  Joseph,  83  Ala. 
401,  3  South.  796;  Whilden  v.  Mer- 
chants' Bank,  64  Ala.  1,  38  Am.  Eep. 
1,  and  note;  Brownlee  v.  Eeiner,  147 
Cal.  641,  82  Pac.  324;  Western  Union 
Tel.  Co.  V.  Hines,  94  Ga.  430,  20  S. 
E.  349;  Cairo  &  St.  L.  Ry.  Co.  v. 
Mahoney,  82  111.  73,  25  Am.  Rep.  299; 
Matteson  v.  Noyes,  25  HI.  591;  West- 
ern Union  Tel.  Co.  v.  Hopkins,  49  Ind. 
223;  Barons  v.  Brown,  25  Kan.  410; 
Smith  V.  Easton,  54  Md.  138,  39  Am. 
Eep.  355;  Nickorson  v.  Spindell,  164 
Mass.  25,  41  N.  E.  105;  Williams  v. 
Briekell,  37  Miss.  682,  75  Am.  Dee. 
88;  Mond  v.  Hurd,  31  Mont.  314,  3 
Ann.  Cas,  566,  78  Pae.  579;  Blair  v. 
Brown,  116  N.  C.  631,  21  S.  E.  434; 
Mims  V.  Western  Union  Tel.  Co., 
82  S.  C.  247,  64  S.  E.  236;' Buchanan 
V.  Western  Union  Tel.  Co.  (Tex. 
Civ.  App.),  100  S.  W.  974;  Abernathy 
V.  Hewlett,  2  Tex.  App.  Civ.  Cas., 
S  805 ;  Western  Union  Tel.  Co.  v. 
Kapp,  35  Tex.  Civ.  App.  663,  80  S. 
W.  840;  Durkee  v.  Vermont  C.  Ey. 
Co.,  29  Vt.  127;  Cobb  v.  Glenn  Boom 
etc.  Co.,  57  W.  Va.  49,  110  Am.  St. 
Eep.  734,  49  S.  B.  1005;  Anglo- 
Anipriean  Packing  etc.  Co.  v.  Cannon, 
31  Fed.  313. 


43  Barons  v.  Brown,  25  Kan.  410; 
Whilden  v.  Merchants'  etc.  Bank,  64 
Ala.  1,  38  Am.  Eep.  1,  and  note. 
There  is  some  difficulty  in  determin- 
ing whether  the  message  delivered  to 
a  telegraphic  office  or  that  which  is 
delivered  to  the  person  to  whom  it  may 
be  addressed  at  the  point  of  destina- 
tion is  to  be  regarded  as  the  original. 
Perhaps,  under  some  circumstances, 
the  one  or  the  other  may  be  consid- 
ered the  original.  It  is  not  now 
necessary  to  enter  on  that  inquiry.  If 
the  message  as  it  was  delivered  to, 
and  may  be  preserved  in,  the  office  of 
the  telegraph  company  at  Philadel- 
phia, is  to  be  regarded  as  the  orig- 
inal, it  is  without  the  jurisdiction  of 
the  court,  as  was  its  custodian.  It  is 
a  settled  rule  of  evidence  in  this 
country,  that  if  writings,  necessary  as 
evidence  in  a  court  of  one  state,  are 
in  the  custody  of  persons  residing  in 
another,  secondary  evidence  of  their 
contents  will  be  received:  Burton  v. 
Driggs,  20  Wall.  (U.  S.)  125,  22  L. 
Ed.  299;  Beattie  v.  Hilliard,  55  N. 
H.  428;  Binney  v.  Eussell,  109  Mass. 
55;  Shorter  v.  Sheppard,  33  Ala.  648; 
1  Whart.  Ev.,  §  130;  Elwell  v.  Mer- 
sick,  50  Conn.  272;  Western  Union 
Tel.  Co.  V.  Smith  (Tex.  Civ.  App.), 
26  S.  W.  216.  See  note  on  "Tele- 
gram Left  for  Transmission  or  Mes- 
sage Delivered  as  Primary  or  Best 
Evidence,"  to  Collins  v.  Western 
Union  Tel.  Co.,  8  Ann.  Cas.  270. 
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the  custom  of  the  company  to  destroy  messages  received 
by  it  after  a  given  period ;  secondary  evidence  may  then  be 
received  as  to  the  contents  of  the  telegram.**  The  destruc- 
tion of  all  the  messages  sent  from  the  office,  on  the  day 
named,  is  sufficient  foundation  for  the  admissibility  of  sec- 
ondary evidence.  But  this  secondary  evidence  can  only  be 
admitted  upon  proof  that  the  copy  offered  is  a  correct 
transcript  of  a  message  actually  authorized  by  the  party 
sought  to  be  affected  by  its  contents.*^  But,  although  the 
general  rule  applies  to  telegrams  as  well  as  to  other  writ- 
ings, there  has  been  some  difficulty  in  determining  what  are 
original  telegrams  within  the  meaning  of  the  rule  that  the 
best  evidence  must  be  produced.  By  the  decided  weight 
of  authority  the  question  whether  the  communication  sent 
in  or  the  one  received  is  to  be  deemed  the  original  de- 
pends upon  which  party  is  responsible  for  its  transmission ; 
in  other  words,  upon  the  question  for  whom  the  telegraph 
company  is  agent.  If  there  is  but  a  single  communication, 
the  dispatch  as  delivered  at  the  place  of  destination  is  the 
best  evidence.*®    In  such  case  the  telegraph  company  is 

44  Flint  V.  Kennedy,  33  Fed.  820 ;  28.  In  Barons  v.  Brown,  25  Kan.  410, 
Biordan  v.  Guggerty,  74  Iowa,  688,  it  is  held  that  where  the  controversy 
39  N.  W.  107;  Smith  v.  Easton,  54  is  not  between  the  sender  and  the  per- 
Md.  138,  39  Am.  Bep.  355;  Ward  v.  son  to  whom  a  telegram  is  addressed,- 
Tennessee  etc.  By.  Co.  (Tenn.),  57  the  original  message,  if  not  lost  or 
S.  W.   193;   Western  Union  Tel.   Co.  destroyed,  must  be  produced. 

V.   Collins,  45  Kan.   88,  10  L.  E.  A.  46  Durkee  v.   Vermont   C.  By.   Co., 

515,  25  Pae.  187.     See,  also,  Oregon  29  Vt.  127;  Anheuser-Busch  Brewing 

Steamship  Co.  v.  Otis,  100  N.  Y.  446,  Assn.   v.   Hutmacher,   127   111.   652,  4 

53  Am.  Bep.  221,  3  N.  E.  485;  West-  L.  E.  A.  575,  21  N.  E.  626;  Trevor  v. 

ern  Union  Tel.  Co.  v.  Kemp,  55  HI.  Wood,  36  N.  T.  307,  93  Am.  Dec.  511; 

App.  583.  Saveland    v.    Green,    40    Wis.    431; 

45  Smith  V.  Easton,  supra.  This  is  Nickersou  v.  Spindell,  164  Mass.  25, 
sustained  by  Howley  v.  Whipple,  48  41  N.  E.  105.  In  an  Alabama  ease 
N.  H.  487,  and  United  States  v.  Bab-  it  was  held  unnecessary  to  decide  this 
cock.  Fed.  Cas.  No.  14,485,  3  Dill.  question  where  the  telegrams  in  ques- 
571.  Abbott  (Trial  Ev.  290)  as-  tion  were  at  the  time  in  another 
sents  to  this  where  the  object  is  to  state,  this  being  held  sufficient  to  ad- 
prove  assent  or  admission,  but  says  mit  secondary  evidence:  Shorter  v. 
the  copy  delivered  is  the  primary  evi-  Shepard,  33  Ala.  648.  In  speaking  of 
denoe  to  prove  notice  to  the  receiver:  original  message,  the  written  message 
Wheat  v.  Cross,  31  Md.  99,  1  Am.  Rep,  is  referred   to    and   not   the    electro- 
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tlie  sender's  agent,  but  if  the  message  were  sent  in  re- 
sponse to  a  request  by  letter  to  telegrapb  a  reply,  it  ap- 
pears to  us  that  the  company  would  be  the  receiver's  agent 
and  the  dispatch  as  handed  for  transmission  the  original.*' 
And  generally  in  controversies  arising  between  the  sender 
and  the  receiver,  when  the  company  can  be  considered  the 
agent  of  the  sender  of  the  message,  the  message  received 
at  the  place  of  destination  is  to  be  deemed  the  original.*^ 
The  positions  may  be  thus  summarized :  That  the  original, 
where  the  person  to  whom  it  is  sent  takes  the  risk  of  its 
transmission,  or  is  the  employer  of  the  telegraph,  is  tlie 
message  delivered  to  the  operator;  but  where  the  person 
sending  the  message  takes  the.  initiative,  so  that  the  tele- 
graph company  is  to  be  regarded  as  his  agent,  the  original 
is  the  message  actually  delivered  at  the  end  of  the  line.** 


hieroglyphic  of  the  operator  on  the 
tape  of  the  machine,  nor  any  oral  mes- 
sage given  or  taken  direct  to  or  from 
the  instrument:  Banks  v.  Bieharflson, 
47  N.  C.  109. 

47  This  view  is  supported  in  Thorpe 
V.  Philbin,  15  Daly,  155, ,  3  N.  Y. 
Supp.  939,  where  the  copy  received  in 
reply  was  admitted,  although  the  one 
at  the  dispatching  end  was  the  orig- 
inal, because  there  was  a  later  admis- 
sion as  to  what  the  contents  of  it 
were. 

48  Durkee  v.  Vermont  C.  By.  Co., 
29,  Vt.  127;  Trevor  v.  Wood,  36  IS!. 
T.  307,  93  Am.  Dec.  511;  Bond  v. 
Hurd,  31  Mont.  314,  3  Ann.  Cas.  566, 
78  Pao.  579;  State  v.  Hopkins,  50 
Vt.  316;  Saveland  v.  Green,  40  Wis. 
431,  and  cases  cited;  Nickcrson  v. 
Spindell,  164  Mass.  25,  41  N.  E.  lO.V. 
Magio  V.  Herman,  50  Minn.  424,  36 
Am.  St.  Eep.  660,  52  N.  W.  909. 

49  Anheuser-Busch  Brew.  Co.  "v. 
Hutmacher,  supra.  See,  also,  Save- 
land V.  Green,  40  Wis.  431;  Western 
Union  Tel.  Co.  v.  Shotter,  71  Ga.  760; 
Wilson  v.  Minneapolis  etc.  E.  Co.,  31 


Minn.  481,  18  N.  Y.  Eep.  291;  Dun- 
ning V.  Eoberts,  35  Barb.  (N.  Y.) 
463;  Gray,  Tel.,  §§  104,  129;  Morgan 
V.  People,  59  111.  58.  In  what  is  re- 
garded as  the  leading  case,  Durkee  v. 
Vermont  Cent.  Ey.  Co.,  supra,  Chief 
Justice  Eedfield  thus  expressed  the 
rule:  "In  regard  to  the  proof  offered 
to  establish  telegraphic  communica- 
tions, it  seems  to  us  that  where  such 
communications  are  relied  upon  to 
establish  contracts,  where  their  force 
and  effect  will  depend  upon  the 
terms  used,  they  must  be  proved  in 
the  same  manner  other  writings, 
as  letters  and  contracts,  are.  For  a 
telegraphic  communication  is  ordi- 
narily in  writing,  in  the  vernacular, 
at  both  ends  of  the  line,  and  must  of 
necessity  be  so  at  the  last  end,  unless 
the  person  to  whom  it  is  addressed  is 
in  the  office  at  the  time,  which  is 
sometimes  the  fact.  In  such  case,  if 
the  communication  were  never  reduced 
to  writing,  it  could  only'  be  proved 
like  other  matter  resting  in  parol,  by 
the  recollection  of  witnesses  in  whose 
hearing  it  was  repeated.     In  regard 
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One  who  sends  an  order  by  telegraph  makes  the  company 
his  agent  for  the  delivery  of  the  same,  and  is  bound  by  the 
message  as  delivered.  The  receiver  may  pnt  in  evidence 
the  message  as  received.^"  This  is  upon  the  principle  that 
any  mistake  of  the  company  in  the  act  of  transmission  or 
delivery  is  the  mistake  of  the  principal  in  the  same  manner 
as  if  a  mistake  should  be  made  by  any  agent  in  the  delivery 
of  any  verbal  message.  Qui  facit  per  alium,  facit  per  se. 
But  in  England  a  different  rule  prevails,  the  message  de- 
livered to  the  company  being  deemed  the  primary  evi- 
dence ;^^  and  a  few  cases  in  this  country  seem  to  hold  this 
view.^^  While  this  is  true  if  the  answer  is  a  mere  accept- 
ance or  answer  to  an  offer,  yet  if  the  message  sent  in  re- 
ply contains  new  conditions  or  offers,  the  company  would 
probably  be  deemed  the  agent  of  the  one  replying,  and  in 
that  case  the  message  as  received  would  be  the  original 
on  the  principle  first  stated.®*     Of  course  there   must   be 


to  the  particular  end  of  the  line  where 
inquiiy  is  first  to  be  made  for  the 
original,  it  depends  upon  which  party- 
is  responsible  for  the  transmission 
across  the  line,  or  in  other  words, 
whose  agent  the  telegraph  is.  The 
first  communication  in  a  transaction, 
if  it  is  all  negotiated  across  the 
wires,  will  only  be  effective  in  the 
form  in  which  it  reaches  its  destina: 
tion.  In  such  case  inquiry  should 
first  be  made  for  the  very  dispatch 
delivered.  In  default  of  that,  its 
contents  may  be  shown  by  the  next 
best  proof.  If  the  course  of  business 
is,  as  in  the  cities,  to  preserve  copies 
of  all  messages  received  in  books 
kept  for  that  purpose,  a  copy  might 
readily  be  obtained  which  would 
ordinarily  be  regarded  as  better  proof 
than  the  mere  recollection  of  a  wit- 
ness. And  according  to  the  early 
English  and  the  American  practice, 
the  party  is  bound  to  produce  a  copy 
of  the  original  (that  being  lost) 
when  in  his  power,  and  known  a  sufii- 


cient  time  before  the  trial  to  enable 
him  to  do  so :  1  Greenleaf,  Ev.,  §  84, 
and  note.  And  perhaps  if  no  copy 
of  such  message  is  preserved,  but  the 
original  message  ordered  to  be  sent 
is  preserved,  that  should  be  produced, 
although  this  were  not  strictly  the 
original  in  the  case,  the  letter  deliv- 
ered, which  was  the  original,  being 
lost..  But  where  the  party  to  whom 
the  communication  is  made  is  to  take 
the  risk  of  transmission,  the  message 
delivered  to  the  operator  is  the  orig- 
inal, and  that  is  to  be  produced,  or 
the  nearest  .approach  to  it  by  way  of 
copy  or  otherwise." 

50  Saveland  v.  Green,  40  Wis.  431; 
Western  Union  Tel.  Co.  v.  Shotter,  71 
Ga,  760. 

51  Henkel  v.  Pape,  L.  E.  6  Ex.  7. 

52  Matteson  v.  Noyes,  25  111.  591; 
Williams  v.  Brickell,  37  Miss.  682,  75 
Am.  Dec.  88. 

63  Eedf.  Car.,  §546;  Durkee  v. 
Vermont  Cent.  By.  Co.,  29  Vt.  127. 
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competent  proof  that  the  alleged  sender  did  actually  send 
or  authorize  the  sending  of  the  message  in  question.^*  We 
have  already  dealt  with  the  presumptive  authenticity  of 
telegrams;^®  and  the  rule  for  replies  to  telegrams  may 
be  taken  as  properly  resting  on  the  foundation  laid  in  the 
leading  case.^®  The  telegraph  company  is  the  agent  of  the 
person  initiating  correspondence  for  the  purpose  of  receiv- 
ing a  reply  by  telegraph,  where  a  telegraphic  reply  is  ex- 
pected by  the  person  making  use  of  the  telegraph  to  con- 
duct the  correspondence.®^  Although,  as  we  have  said, 
such  proof  may  consist  of  circumstantial  evidence,  yet  the 
fact  of  the  delivery  of  a  telegraphic  dispatch  to  a  person 
at  a  given  time  and  place  is  not  proved  by  producing  an 
alleged  reply  signed  by  him,  received  at  the  sending  office 
later  on  the  same  day  and  addressed  to  the  sender  of  the 
former  dispatch.®*  In  controversies  between  the  sender 
and  the  telegraph  company,  for  example,  in  an  action  for 
failure  to  properly  transmit  the  message,  the  primary  evi- 
dence of  the  dispatch  is  the  message  left  with  the  company 
for  transmission.®®  In  proving  a  contract  by  telegram  the 
best  evidence  is  the  telegram  containing  the  offer  as  re- 

54  Smith  V.  Easton,  54  Md.  138,  39  so  Western  Union  Tel.  Co.  v.  Hop- 
Am.  Eep.  355 ;  Oregon  Steamship  Co.  kins,  49  Ind.  223 ;  Bedf .  Car.,  §  546. 
V.  Otis,  100  N.  Y.  446,  53  Am.  Eep.  In  Conyers  v.  Postal  Cable  Co.,  92  Ga. 
221,  3  N.  B.  485,  the  primary  evi-  619,  44  Am.  St.  Eep.  100,  19  S.  E. 
denee  of  this  fact  is  the  telegram  253,  it  was  held  admissible  in  such 
delivered  to  the  company.  an    action    to    offer   the    message    as 

56  §  53,  ante.  delivered  to   the  sender  without  first 
66  Durkee  v.  Vermont  Cent.  Ey.  Co.,  calling    for    or    showing   inability    to 

supra.  obtain    the    original     message.      The 

57  Bond  V.  Hurd,  31  Mont.  314,  3  same  was  held  in  Western  Union  Tel. 
Ann.  Gas.  566,  78  Pac.  579;  Cobb  v.  Co.  v.  Blance,  94  Ga.  431,  19  S.  E. 
Glenn  etc.  Co.,  57  W.  Va.  49,  110  Am.  255,  and  also  in  Western  Union  Tel. 
St.  Eep.  734,  49  S.  E.  1005.  But  it  Co.  v.  Smith  (Tex.  Civ.  App.),  26  S. 
has  been  held  that  a  telegraph  com-  W.  216,  on  proof  that  the  original 
pany  is  the  common  agent  of  the  par-  is  out  of  the  jurisdiction,  or  that  it 
ties  at  either  end  of  the  wire:  New  is  lost:  Western  Union  Tel.  Co.  v. 
York  etc.  Tel.  Co.  v.  Dryburg,  35  Pa.  Williford  (Tex.  Civ.  App.),  27  S.  W. 
298,  78  Am.  Dee.  338.  700. 

68  Howley    v.  Whipple,    48    N.    H. 
487.    See  note  to  §  53,  ante. 
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ceived  at  tlie  point  of  destination  and  the  dispatch  con- 
taining the  acceptance  as  delivered  for  transmission.  This 
is  in  analogy  to  the  making  of  contracts  by  letter  where  the 
contract  is  consummated  when  the  acceptance  is  delivered 
for  transmission.*"  Wlien  a  contract  is  made  by  telegraph, 
which  must  be  in  writing  by  the  statute  of  frauds,  if  the 
parties  authorize  their  agents,  either  in  writing  or  by  parol, 
to  make  a  proposition  on  one  side  and  the  other  party  ac- 
cepts it  through  the  telegraph,  that  constitutes  a  contract 
in  writing  under  the  statute  of  frauds,  because  each  party 
authorizes  his  agents,  the  company  or  the  company's  op- 
erator, to  write  for  him;  "and  it  makes  no  difference 
whether  that  operator  writes  the  offer  or  the  acceptance  in 
the  presence  of  his  principal,  and  by  his  express  direction, 
with  a  steel  pen  an  inch  long  attached  to  an  ordinary  pen- 
holder, or  whether  his  pen  be  a  copper  wire  a  thousand 
miles  long.  In  either  case  the  thought  is  communicated 
to  the  paper  by  the  use  of  the  finger  resting  upon  the  pen  ; 
nor  does  it  make  any  difference  that  in  one  case  common 
record  ink  is  used,  while  in  the  other  case  a  more  subtle 
fluid,  known  as  electricity,  performs  the  same  office."** 
With  reference  to  such  contracts  a  jJifficult  point  has  arisen 
over  the  negligent  alteration  of  a  message  in  transmission, 
and  the  liability  of  the  parties  is  of  course  affected  by  the 
status  of  the  agency  of  the  telegraph.  In  a  most  exhaust- 
ive opinion  in  a  Tennessee  case,''^  the  court,  after  a  thor- 
ough review  of  the  cases  involving  the  question  of  agency 
and  the  question  which  message  is  the  original,  came  to  the 
conclusion  that  the  mere  fact  of  employment  of  a  telegraph 
company  to  transmit  a  message  does  not  make  the  com- 
pany the  agent  of  the  sender  so  as  to  bind  him  upon  a  tele- 
gram negligently  altered  in  the  transmission,  and  that  the 

60  Durkee   v.  Vermont  C.  Ky.   Co.,  Ey.  Co.,  37  N.  Y.  457;  Cobb  v.  Glenu 

29  Vt.   127;    Howley  v.  Whipple,   48  Boom  L.  Co.,  57  W.  Va.  49,  110  Am. 

N.  H.  487;  Wilson  v.  Minneapolis  &  St.  Eep.  734,  49  S.  E.   1005.      ■ 
N.  Ey.  Co.,  31  Minn.  481,  18  N.  E.  61  Howley  v.  Whipple,  supra. 

291;  Saveland  v.  Green,  40  Wis.  431;  62  Pepper  v.  Western    Union    Tel. 

Smith  V.  Easton,  54  Md.  138,  39  Am.  Co.,  87   Tenn.   554,  10  Am.  St.  Eep. 

Bep.  355;  Beach  v.  fearitan  &  D.  B.  699,  4  L.  E.  A.  660,  11  S.  W.  783. 
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sender  is  bound  by  the  contents  of  the  telegram  as  received 
only  so  far  as  it  is  a  faithful  reproduction  of  what  is  sent. 
The  court  in  the  above  case  laid  considerable  stress  upon 
the  proposition  that  the  question  of  altered  message  was 
not  involved  in  some  of  the  cases  cited  to  the  proposition 
that  the  telegraph  company  is  ordinarily  the  agent  of  the 
person  sending  the  message,  and  adverted  to  the  fact  that 
in  some  of  the  cases  the  question  discussed  was  which  mes- 
sage was  the  original  message — the  one  delivered  to  the 
telegraph  company  for  transmission  or  the  one  actually 
delivered.  The  English  authorities  are  in  accord  with  the 
Tennessee  decision  but  are  not  entitled  to  weight  here  by 
difference  in  the  conditions.  The  law  in  this  country  un- 
doubtedly is  that  laid  down  in  the  great  Vermont  case, 
and  that  being  so,  the  Tennessee  case  must  not  be  re- 
garded as  any  alteration  of  it  except  in  that  state.  The 
telegraph  company  either  is  or  is  not  the  agent  of  the  per- 
son initiating  a  telegraphic  negotiation.  The  weight  of  au- 
thority says  that  it  is.®*  It  has  just  received  additional 
strength  from  a  recent  Wisconsin  case.**  In  that  case  one 
Sherrerd  sent  a  telegram  from  Milwaukee  to  New  York  to 
his  brokers  to  buy  "one  hundred  corn  products  at  market." 
The  message  was  delivered  "one  thousand."  The  court 
said  there  was  no  dispute  that  the  telegraph  company  was 
Sherrerd 's  agent  and  that  under  the  circumstances  the 
purchase  by  the  plaintiff's  brokers  of  the  one  thousand 
shares  of  the  specified  stock,  pursuant  to  the  telegram  de- 
livered to  plaintiff's  brokers,  vested  the  title  thereof  in  the 
plaintiff,  and  made  him  the  owner.  No  question  of  rati- 
fication of  the  purchase  could  arise  as  between  the  plaintiff 
and  his  brokers.  The  brokers  acted  within  the  authority 
of  their  agency  for  the  plaintiff  in  purchasing  the  stock 
for  him,  and  executed  the  authority  which  the  telegraph 

63  Dunning    v.    Roberts,    35  Barb.  v.  Green,  40  Wis.  431;  Ayer  v.  West- 

(N.  Y.)  463;  New  York  etc.  Printing  orn  Union  Tel.  Co.,  79  Me.  493,  1  Am. 

Tel.  Co.  V.  Dryburg,  35  Pa.  298,  78  St.  Rep.  353,  10  Atl.  495. 
Am.    Dec.  -338;    Durkee   v.  Vermont  84  Sherrerd  v.  Western  Union  Tel. 

Cent.  E.   Co.,  29   Vt.   127;    Saveland  Co.,  146  Wis.  197,  131  N.  W.  341. 
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company  had  undertaken  to  transmit  for  the  plaintiff. 
The  stock  purchased  under  plaintiff's  authority,  pursuant 
to  the  terms  of  the  telegram,  therefore  became  plaintiff's 
property  without  any  further  action  on  his  part,  nor  was 
he  so  circumstanced  that  he  could  disaffirm  the  transaction 
as  between  himself  and  the  seller.  The  same  rules  must 
also  apply  to  aerograms  and  wireless  messages  whenever 
they  may  form  the  subject  of  judicial  investigation.  The 
mere  absence  of  the  wire  will  not  affect  the  construction  of 
messages  which  will,  we  assume,  come  under  the  head  of 
electric  communications. 

§  211  (210).  Communications  by  telephone. — The  sub- 
ject of  telephonic  communications  is  germane  to  that 
treated  in  the  last  section  only  in  that  such  communications 
spring  from  a  common  source.  Otherwise  its  treatment  as 
evidence  differs  materially.  In  the  one  case  we  have  to 
deal  with  the  intricacies  of  the  law  of  agency,  of  primary 
and  secondary  evidence;  in  the  other  a  simple  variation 
in  the  way  of  proving  oral  communications.  A  man  may 
testify  as  to  what  another  said  to  him.  The  circum- 
stances are  but  slightly  different  if  the  conversation  is 
held  with  a  fence  between  them.  The  height  of  the  fence 
only  calls  for  the  establishment  of  identity,  and  so  it 
is  with  the  telephone.  A  man  may  send  a  verbal  mes- 
sage to  another  and  the  evidence  of  it  is  material ;  so  a  mes- 
sage may  be  transmitted  by  telephone  and  if,  occasion- 
ally, the  telephone  operator  at  some  intermediate  station 
conveys  the  message,  he  is  only  enacting  the  part'  of  the 
carrier  of  the  verbal  message.  Having  regard  to  the  connec- 
tion with  the  subject  treated  in  the  last  section  it  may  be  best 
to  discuss  here  the  subject  of  telephonic  communications, 
although,  strictly  speaking,  the  rule  as  to  the  best  evidence 
has  little,  if  any,  application  to  such  communications.  The 
rule,  says  the  court  in  a  well-known  Kentucky  case,®^  that 
a  party  must  produce  the  best  evidence  within  his  power 

65  Sullivan  v.  Kuykendall,  82  Ky.  483,  56  Am.  Bep.  901. 
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to  prove  a  fact  should  govern.  But  as  business  expands 
by  the  aid  of  new  inventions,  wider  scope  must  be  given 
to  the  rules  of  evidence,  and  that  the  statements  of  an 
agent,  when  acting  within  the  scope  of  his  agency,  are  com- 
petent against  his  principal,  is  well  settled.  When  one  is 
using  the  telephone,  if  he  knows  that  he  is  talking  to  the 
operator,  he  also  knows  that  he  is  making  him  his  agent  to 
repeat  what  he  is  saying  to  another  party;  and  in  such  a 
case,  certainly  the  statements  of  the  operator  are  com- 
petent, being  the  declarations  of  the  agent,  made  during 
the  progress  of  the  transaction.  If  he  is  ignorant  whether 
he  is  talking  to  the  person  with  whom  he  wishes  to  com- 
municate or  with  the  operator,  or  even  any  third  party,  yet 
he  does  it  with  the  expectation  and  intention  on  his  part 
that  in  case  he  is  not  talking  with  the  one  for  whom  the 
information  is  intended,  that  it  will  be  communicated  to 
that  person;  and  he  thereby  makes  the  person  receiving  it 
his  agent  to  communicate  what  he  may  have  said.  This 
should  certainly  be  the  rule  as  to  an  operator,  because  the 
person  using  a  telephone  knows  that  there  is  one  at  each 
station  whose  business  it  is  to  so  act.  The  necessities  of 
a  growing  business  require  this  rule,  and  it  is  sanctioned 
by  the  known  rules  of  evidence.®*  But  there  are  cases  hold- 
ing the  stricter  rule  that,  where  evidence  of  the  substance 
of  such  conversation  is  sought  to  be  introduced,  it  must 
first  be  shown  that  the  party  speaking  was  recognized, 
either  by  his  voice  or  in  some  other  manner,  on  the 
ground  that  to  hold  parties  responsible  for  answers  made 
by  unidentified  persons,  in  response  to  calls  at  the  tele- 
phone from  their  offices  or  places  of  business  concerning 
their  affairs,  would  open  the  door  for  fraud  and  imposition, 
and  establish  a  dangerous  precedent,  which  is  not  sane- 

88  These   views,   although  dissented  Neb.    7,    37   Am.    St.    Rep.    428,   and 

from  by  Pryor,    J.,    have    been  gen-  note,  17  L.  E.  A.  440,  and  note,  52 

erally  supported    to    the    extent  that  N.  W.  718.     See,  also,  note  to  Soud- 

when  the  operator  is  used  as  an  inter-  heim  v.  Gilbert,  10  Am.  St.  Bep.  33, 

mediary,  he  is  the  agent  of  both  par-  and  to  Barrett  T.  Magner,  127  Am. 

ties  to  make    and    receive    the    eom-  St.   Eep.    538. 
munications:   Oskamp  v.  Gadsden,  35 
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tioned  by  any  rule  of  law  or  principle  of  ethics.®''  A  party 
relying  or  acting  upon  a  communication  of  that  character 
takes  the  risk  of  establishing  the  identity  of  the  person 
conversing  with  him  at  the  other  end  of  the  line.®*  It  is 
asserted  in  other  cases  that  the  circumstances  tending  to 
establish  the  identity  of  the  speaker  are  to  be  considered 
in  determining  the  %veigM  of  e\'idence,  not  its  admissibil- 
ity.®* These  decisions  proceed  upon  the  principle  that 
those  evidentiary  matters,  upon  which  men  are  compelled 
to  act  in  the  ordinary  affairs  of  life  and  in  the  usual  trans- 
actions of  business,  ought  to  be  allowed  to  go  to  the  jury 
in  cases  where  they  become  material  to  the  issues  on  trial. 
The  telephone,  although  a  very  recent  invention,  has  come 
into  such  common  use  that  we  think  the  courts  may  prop- 
erly take  judicial  notice  of  the  general  manner  and  extent 
to  which  it  is  made  use  of  by  the  business  community.  ' '  No 
doubt, ' '  continued  the  court  in  the  well-known  case  we  quote 
from,''"  "very  many  important  business  transactions  are 
every  day  made  by  telephonic  communications  of  precisely 

6'?  Oberman  Brewing  Co.  v.  Adams,  identification    in    communication    by 

35  ill.  App.  540   (qualified,  however,  telephone,  see  note  to  Planter's  Cot- 

by  Eoek  I.  etc.  Co.  v.  Potter,  36  111.  ton  Oil  Co.  v.  Western  Union  Tel.  Co., 

App.  590);   Murphy  v.  Jack,  142  N.  6  L.  E.  A.,  N.  S.,  1180;  note  to  Mc- 

Y.  215,  40  Am.  St.  Eep.  590,  36  N.  B.  Carthy   v.    Peach,    1   Ann.    Cas,   802, 

882,  58  N.  Y.  St.  Eep.  458 ;  Shawyer  and  note  to  Warren  Gzowski  v.  Frost, 

V.    Chamberlain,    113    Iowa,    742,    86  20  Ann.   Cas.   705.     On   the  admissi- 

Am.    St.   Eep.    411,    84   N.   W.    661;  bility    of    telephone    conversations   in 

Lord   Electric     Co.     v.    Morrill,     178  evidence    and    the    mode    of   proving 

Mass.  304,  59  N.  E.  807;  Deering  &  them,  see  note  to  Barrett  v.  Magner, 

Co.  V.  Shumpik,  67  Minn,  348,  69  N.  127  Am.  St.  Eep.  538. 

W.    1088     (qualified    by    Barrett    v.  68  Young  v.   Seattle   Transfer   Co., 

Magner,  105  Minn.  118,  127  Am.  St.  33  Wash.  225,  99  Am.  St.  Rep.  942, 

Eep.  531,  117  N.  W.  245);  Davis  v.  63  L.  E.  A.  988,  74  Pac.  375. 

Walter,  70  Iowa,  465,  30  N.  W.  804.  69  Missouri  Pac.  Ey.  Co.  v.  Heiden- 

In  criminal    cases    the    evidence    of  heimer,  82  Tex.  195,  27  Am.  St.  Eep. 

telephonic  conversations  has  been  ad-  861,  17  S.  W.  608 ;  Wolfe  v.  Missouri 

mitted  when  testimony  of  identifica-  Pac.  Ey.  Co.,  97  Mo.  473,  10  Am.  St., 

tion  by  his  voice  of  the  party  speak-  Eep.  331,  3  L.  E.  A.  539,  11  S.  W. 

ing  was  introduced:  People  v.  Ward,  49;   Globe  Printing  Co.    v.   Stahl,  23 

3    N.    Y.    Cr.     Eep.     483;     Stepp    v,  Mo.  App.  451. 

State,  31  Tex.  Cr.  349,  20  S.  W.  753.  70  Globe     Printing     Co.     v.     Stahl, 

As  to    necessity    and    sufficiency    of  supra. 
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the  same  character  as  that  to  which  the  witness  was  allowed 
to  testify  in  this  case.  A  person  is  called  up  by  one  desir- 
ing to  communicate  with  him  by  means  of  a  connection  of 
their  respective  wires  through  what  is  known  as  the  central 
office.  A  conversation  ensues.  It  may  be  relative  to  the 
most  important  matters  of  business.  It  may  involve  a  con- 
tract for  the  sale  of  bonds  and  stocks,  instructions  from 
a  principal  to  his  agent  touching  important  transactions, 
or  the  acknowledgment  of  a  debt  due  and  a  promise  to  pay 
the  same.  The  use  of  this  instrument  facilitates  business 
to  such  an  extent  that  it  would  be  very  prejudicial  to  the 
interests  of  the  business  community,  if  the  courts  were  to 
hold  that  business  men  are  not  entitled  to  act  upon  the 
faith  of  being  able  to  give  in  evidence  to  juries  replies 
which  they  receive  to  communications  made  by  them  to 
persons  at  their  usual  places  ,of  business  in  this  way. ' '  So 
an  acknowledgment  of  a  notary  taken  by  telephone  should 
not  be  set  aside  when  it  appears  that  the  nature  and  con- 
tents of  the  instrument  were  correctly  stated  to  a  party 
executing  it  and  there  is  no  pretense  of  fraud ;^^  and  where 
communication  was  had  by  telephone  with  a  railroad  com- 
pany's office,  it  was  presumed  that  an  authorized  agent  of 
the  company  attended  to  the  message  and,  it  not  being 
shown  that  the  conversation  was  carried  on  by  an  intruder, 
the  company  was  bound  by  the  statements  coming  from  its 
office.'^^  The  authorities  are,  however^  not  agreed  as  to 
the  question  of  the  admissibility  of  conversations  over  the 
telephone  which  have  been  taken  by  some  third  person 
and  repeated  to  a  party  to  the  action.  The  Kentucky  case 
referred  to  has  held  such  evidence  competent  on  the  ground 
that  the  third  person  was  an  agent  of  the  party.  This 
seems  to  be  the  trend  of  the  authorities,  although  in  a 
Georgia  case  such  communications  were  rejected  on  the 
ground  that  they  were  pure  hearsay.^^     An  Illinois  case 

71  Banning  v.  Banning,  80  Cal.  271,  W.  451 ;  Rock  Island  Ey.  Co.  v.  Pot- 

13  Am.  St.  Eep.  156,  22  Pac.  210.  ter,  36  111.  App.  590. 

T2  Eeed  v.  Burlington  Ey.   Co.,  72  73  Sullivan  v.  Kuykendall,   82  Ky. 

Iowa,  166,  2  Am.  St.  Eep.  243,  33  N.  483,    56    Am.    Eep.    901;    Wilson    v. 
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holds  that  a  third  party  may  testify  to  that  portion  of  the 
conversation  over  a  telephone  which  is  spoken  in  his  pres- 
ence, although  he  could  not  hear  the  replies  and  did  not 
know  with  whom  the  conversation  was  held.^*  When 
material  to  the  issues,  communications  through  the  medium 
of  the  telephone  may  be  shown  in  the  same  manner,  and 
with  like  effect,  as  conversations  had  between  individuals 
face  to  face,  but  the  identity  of  the  party  sought  to  be 
charged  with  a  liability  must  be  established  by  some  tes- 
timony, either  direct  or  circumstantial.  It  is  not  always 
necessat-y  that  the  voice  of  the  party  answering,  or  of 
either  party,  for  that  matter,  be  recognized  by  the  other  in 
such  conversations,  but  the  identity  of  the  person  or  per- 
sons holding  the  conversation,  in  order  to  fix  a  liability 
upon  them  or  their  principals,  must  in  some  manner  be 
shown.  When  two  parties  communicate  over  the  telephone 
apparently  recognizing  each  other,  knd  one  puts  a  ques- 
tion or  makes  an  inquiry  to  which  the  other  responds,  the 
evidence  is  admissible  without  absolute  proof  of  identity. 
The  general  rule  is  that  where  it  is  shown  that  the  witness 
called  up  the  other  party  at  his  place  of  business,  through 
the  central  station  with  which  both  were  connected,  and  re- 
ceived a  response  as  in  the  usual  course  of  business  over 
the  telephone,  this  is  sufficient  prima  facie  identification 
of  the  speaker  at  the  other  end  of  the  line  as  the  party 
called,  or  his.  a,uthorized  agent,  and  that,  upon  such  proof, 
the  ensuing  conversation,  if  otherwise  admissible,  may  be 
testified  to  by  the  witness.  It  is  proper  to  add  that  the 
weight  of  such  evidence  depends  largely  upon  the  circum- 
stances of  each  case  and  is  always  a  question  for  the  trial 
court   or  jury.''^     The   fact  that   the  character   of  a   tele- 

Coleman,    81    Ga.    297,  6  S.  E,  693.  T4  Mil«s  v.  Andrews,   153   111.  262, 

In  German    Bank    v.    Citizens'  Bank,  38  N.  E.  644. 

101  Iowa,  530,  63  Am.  St.  Bep.  399,  75  The  facts  in  the  ease  of  Globe 

70     N.    W.     769,     the     conversation  Printing  Co.  v.  Stahl,  supra,  serve  as 

sought   to  be  admitted  and   properly  a   guide   for  the   evidence   in  similar 

excluded   was   what   the   recipient   of  cases.     It  was  a  telephonic  conversa- 

tbe  telephonic  message  told    a    third  tion     between     the     plaintiff's    book- 

pergon  concerning  it.  keeper  and  a  person  who  answered  to 
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phonic  conversation  is  uncertain  and  easily  manufactured 
merely  affects  the  weight,  not  the  admissibility.'^*  When 
a  person  places  himself  in  connection  with  the  telephone 
system  through  an  instrument  in  his  office,  he  thereby  in- 
vites communication,  in  relation  to  his  business,  through 


the  defendant's  name.  The  book- 
keeper testified  that  he  "called  up 
by  telephone  to  the  general  office  of 
the  Bell  Telephone  Company  for 
defendant's  number,  and  was,  by  the 
central  office,  connected  therewith; 
that  the  list  of  the  telephone  company 
showed  that  the  defendant  had  two 
telephones,  one  at  his  undertaking 
establishment  on  Franklin  avenue,  in 
the  city  of  St.  Louis,  and  another  at 
his  livery-stable,  on  Olive  street;  that 
witness  was  not  certain  which  num- 
ber he  called,  but  that  his  bfest  recol- 
lection was  that  it  was  the  Olive 
street  number;  that  there  was  an  an- 
swer from  the  defendant's  number  to 
the  telephone  call;  that  he  (the  wit- 
ness) did  not  know  whose  voice  it  was, 
and  does  not  now  know;  that  the 
witness  did  not  know  the  defendant's 
voice,  and  did  not  know  the  defend- 
ant, but  that  he  asked,  through  the 
telephone,  if  that  was  Stahl  (the  de- 
fendant), and  the  answer  was  'Yes.'" 
The  witness  was  then  asked  to  give 
the  conversation  then  had  through  the 
telephone  with  the  party  answering 
the  call.  In  response  to  this  ques- 
tion the  witness  testified,  against 
the  objection  of  the  defendant,  "that 
he  asked  why  defendant  did  not  pay 
the  bill  for  which  his  suit  was 
brought  and  that  the  party  answering 
said,  'AH  right;  I  will  attend  to  the 
matter  about  the  first  of  the  month.'  " 
A  previous  witness  had  testified  for 
the  plaintiff  to  a  conversation  through 
the  telephone  in  a  similar  manner 
with  the  defendant,  whose  voice  the 
former   witness   identified.      The   evi- 


dence was  properly  admitted.  The 
following  eases  support  the  rule 
which  we  have  extracted  from  the 
recent  California  case.  Union  Con- 
struction Co.  V.  Western  Union  Tel. 
Co.,  163  Cal.  298,  125  Pac.  242,  and 
in  which  the  court  reviews  and  passes 
upon  every  phase  of  the  question: 
Wolfe  V.  Eailway  Co.,  97  Mo.  473,  10 
Am.  St.  Eep.  331,  3  L.  E.  A.  539,  11 
S.  W.  49;  Globe  P.  Co.  v.  Stahl,  23 
Mo.  App.  451;  Guest  v.  Hannibal  etc. 
Co.,  77  Mo.  App.  258;  Kansas  C.  S. 
Co.  V.  Standard  W.  Co.,  123  Mo.  App. 
13,  99  S.  W.  765;  Star  B.  Co.  v. 
Cleveland  P.  Co.,  128  Mo.  App.  517, 
109  S.  W.  802;  Eock  L  etc.  Co.  v. 
Potter,  36  111.  App.  590;  Eogers 
Grain  Co.  v.  Tanton,  136  HI.  App. 
533;  Godair  v.  Hamilton  N.  B.,  225 
HI.  572,  116  Am.  St.  Eep.  172,  8  Ann. 
Cas.  447,  80  N.  E.  407;  General  H. 
Soe.  v.  New  Haven  Co.,  79  Conn.  581, 
118  Am.  St.  Eep.  173,  9  Ann.  Cas. 
168,  65  Atl.  1065;  Knickerbocker  Ice 
Co.  V.  Gardiner  Dairy  Co.,  107  Md. 
556,  16  L.  E.  A.,  N.  S.,  746,  69  Atl. 
405 ;  Miller  v.  Leib,  109  Md.  414,  72 
Atl.  466;  Conkling  v.  Standard  0.  Co., 
138  Iowa,  596,  116  N.  W.  822;  West- 
ern N.  T.  Co.  v.  Eowell,  153  Ala. 
295,  45  South.  73 ;  Barrett  v.  Magner, 
105  Minn.  118,  127  Am.  St.  Eep.  531, 
117  N.  W.  245 ;  Holzhauer  v.  Sheeny, 
127  Ky.  28,  104  S.  W.  1034;  Gilliland 
V.  Southern  E.  Co.,  85  S.  C.  26,  137 
Am.  St.  Rep.  861,  27  L.  E.  A.,  N.  S., 
1106,   67   S.   E.   20. 

70  Shawyer  v.  Chamberlain,  113 
Iowa,  742,  86  Am.  St.  Eep.  411,  84 
N.  W.  661. 
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that  channel.  Conversations  so  held  are  as  admissible  in 
evidence  as  personal  interviews  by  a  customer  with  an  un- 
known clerk  in  charge  of  an  ordinary  shop  would  be  in  re- 
lation to  the  business  there  carried  on.  The  fact  that  the 
voice  at  the  telephone  was  not  identified  does  not  render 
the  conversation  inadmissible.  The  ruling  here  announced 
is  intended  to  determine  merely  the  admissibility  of  such 
conversations  in  such  circumstances,  but  not  the  effect  of 
such  evidence  after  its  admission.  It  may  be  entitled,  in 
each  instance,  to  much  or  little  weight  in  the  estimation 
of  the  triers  of  fact,  according  to  their  views  of  its  cred- 
ibiHty,  and  of  the  other  testimony  in  support  or  in  con- 
tradiction of  it.'^'^  It  has  been  held  that  a  presentment  of 
a  promissory  note  by  telephone  is  sufficient.  In  a  New 
York  case''*  the  facts  were  that  on  the  day  of  the  maturity 
of  the  note  a  clerk  in  the  employ  of  the  bank  called  up  the 
maker  on  the  telephone.  The  maker  responded  to  the  call 
at  his  house.  The  clerk  then  stated  to  the  maker  that  the 
bank  held  the  note  for  collection,  dtescribed  it,  and  asked 
the  maker  what  he  proposed  doing  with  it.  The  maker 
replied,  in  substance,  that  he  could  not  pay  it ;  that  he  had 
an  understanding  or  agreement  that  the  note  should  be  re- 
newed, and  if  the  bank  would  return  the  note  it  would  be 
taken  care  of  at  the  other  end  of  the  line.  The  clerk  re- 
plied that  they  knew  nothing  about  such  an  arrangement, 
and  then  called  to  the  telephone  the  assistant  cashier  of 
the  bank,  who  in  turn  talked  with  the  maker.  The  maker 
repeated  in  substance  what  had  been  said  to  the  clerk,  and 
was  informed  by  the  cashier  that  the  bank  would,  under 
the  circumstances,  have  to  protest  the  note.  No  other  pres- 
entation was  made ;  but  the  note  was  protested,  and  notice 
of  the  protest  mailed  to  the  indorser.  The  question  was, 
therefore,  fairly  presented  for  determination  whether  the 
demand  over  the  telephone  was  a  sufficient  presentation, 
and  whether  the  bank  was  relieved  of  the  obligation,  under 

77  Wolfe  V.  Missouii  Pac.  Ry.  Co.,  78  Gilpin  v.  Savage,  60  Misc.  Eep. 

97   Mo.   473,    10    Am.    St.   Eep.   331,       605,  112  N.  T.  Supp.  802. 
3  L.  E.   A.  -"iSg,  11  S.  W.  49. 
Evidence  II — 16 
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the  facts,  of  actually  going  to  the  maker's  house  and  mak- 
ing a  further  presentation  and  demand  there.  The  court 
answered  it  unqualifiedly  in  the  affirmative.  The  maker, 
by  not  demanding  an  exhibition  of  the  note,  waived  it. 
"The  use  of  the  modern  invention  of  the  telephone  is  recog- 
nized by  the  courts.  Commercial  transactions  and  con- 
versations had  over  the  telephone  have  been  recognized  as 
of  the  same  binding  force  as  where  the  parties  talked  face 
to  face."^'  In  a  Missouri  case,^"  the  court,  in  dealing 
with  an  instruction  that  a  conversation  over  the  telephone 
did  not  constitute  a  valid  contract,  said:  "If  by  this  is 
meant  that  a  contract  cannot  be  made  by  telephone  con- 
versation, it  is  too  late  to  so  argue.  A  large  part  of  our 
business  transactions  are,  in  this  century,  carried  on  by 
telephone.  Our  courts  have  long  ago  held  that  contracts 
made  by  telephone  are  as  effective  and  binding  in  law  as 
if  made  verbally  between  parties  standing  face  to  face  and 
carrying  on  the  conversation  which  culminates  in  the  con- 
tract. No  question  is  made  as  to  the  identity  of  the  parties 
conversing.     If  this  conversation  was  as  testified  to  by 

79  Globe  Printing  Co.  v.  Stahl,  23  in  law  a  proper  presentment,  although 
Mo.  App.  451,  458;  Wolfe  v.  Missouri  the  street  separated  the  person  hold- 
Pac.  K.  B.  Co.,  97  Mo.  473,  10  Am.  ing  the  note  and  the  actual  place  of 
St.  Eep.  331,  3  L.  E.  A.  539,  11  S.  payment?  Can  it  make  any  substan- 
W.  49 ;  Bock  Island  &  P.  B.  Co.  v.  tial  difEerenoe  because  the  person  hold- 
Potter,  36  111.  App.  590;  Guest  v.  ing  the  note  happens  to  be  some 
Hannibal  &  St.  J.  E.  E.  Co.,  77  Mo.  blocks  away,  provided  he  is  able  to 
App.  258 ;  Thompson  &  W.  Co.  v.  Ap-  reach  the  maker  over  the  telephone 
pleby,  5  Kan.  App.  680,  48  Pac.  933;  and  talk  directly  to  him  in  that  way? 
Murphy  v.  Jack,  142  N.  Y.  215,  40  The  law  surely  requires  substantial 
Am.  St.  Eep.  590,  36  N.  E.  882;  Deer-  compliance  in  reference  to  proper  pre- 
ing  &  Co.  V.  Shumpik,  67  Minn.  348,  sentment,  and  wDl  not  strain  to  find 
69  N.  W.  1088.  The  telephone  is  grounds  for  releasing  an  indorser, 
simply  an  instrument  by  which  two  where  there  has  been  such  a  substan- 
persons  may  talk  directly  to  each'  tial  compliance,  and  any  omission  to 
other.  Suppose  the  holder  of  a  note  observe  the  more  technical  rules  does 
should  call  to  the  maker  from  across  not  work  to  the  prejudice  of  the  in- 
the  street,  as  the  maker  stood  in  his  dorser:  Gilpin  v.  Savage,  supra. 
doorway,  and  notify  him  that  he  so  St.  Louis  etc.  Flooring  Co.  v. 
had  his  note  and  ask  payment.  Knost  (Mo.),  128  S.  W.  532. 
Would  not  such  a  demand  be  deemed 
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plaintiff's  agent,  it  made  a  valid  contract  between  the  par- 
ties." 

§  212  (211),  Proof  of  lost  instruments.— We  have 
already  seen  that, the  rule  as  to  the  best  evidence  has  vari- 
ous qualifications  and  limitations.  The  requirements  of 
this  rule  are  satisfied  if  the  hest  attainable  evidence  is  pro- 
duced. The  rule  of  law  which  demands  the  best  evidence 
is  qualified  to  mean  the  best  evidence  available  to  the  party 
producing  it.*^  Of  course  this  means  that  the  best  evi- 
dence must  be  proper  evidence.*^  If  it  is  shown  by  satis- 
factory proof  that  the  original  instrument  has  been  lost 
or  destroyed,  or  that  it  is  beyond  the  jurisdiction  of  the 
court  or  in  the  possession  of  the  adverse  party  who  re- 
fuses to  produce  it,  one  of  the  principal  objections  to  sec- 
ondary evidence  at  once  disappears  and  such  evidence 
becomes  admissible.  "If  a  party  intended  to  use  a  deed 
or  any  other  instrument  in  evidence,  he  ought  to  produce 
the  original  if  he  has  it  in  his  possession,  or,  if  the  orig- 
inal is  lost  or  destroyed,  secondary  evidence,  which  is  the 
best  the  nature  of  the  case  allows,  will  then  be  admitted. 
The  party,  after  proving  any  of  these  circumstances,  to 
account  for  the  absence  of  the  original,  may  read  a  counter- 
part, or,  if  there  is  no  counterpart,  an  examined  copy,  or, 
if  there  is  no  examined  copy,  he  may  give  parol  evidence 
of  its  contents."*^  This  has  been  laid  down  in  a  very  large 
number  of  cases.^*     From  the  vast  number  of  decisions,  we 

81  Montgomery  v.  Dormer,  181  Mo.  v.  Everson,  34  E.  I.  65,  82  Atl.  726; 

5,  79  S.  W.  913.  Benbow  v.  Harvin,  92  S.  C.   180,  75 

S2  Bosse  V.  Weik,  144  Mo.  App.  468,  S.   E.  414;   Hamilton  v.  State   (Tex. 

129   S.   W.  417.  Civ.  App.),  152  S.  W.  1117;  Lee  v. 

ss.Kiggs  V,  Tayloe,  9  Wheat.  483,  6  Follensby    (Vt.),  85  Atl.  915. 

L.  Ed.   140;   Brown  v.  Harking,   131  84  Bracken  v.  State,  111  Ala.  68,  56 

Fed.  63,  65  C.  C.  A.  301.    Among  the  Am.    St.    Eep.    23,    20    South.    636; 

latest   oases   are:    People   v.   Murphy  Andrews  v.  Jones,   10  Ala.  460;   Ar- 

(Cal.  App.),  129  Pae.  603;  People  v.  kansas  ete.  Ins.  Co.  v.  Woolverton,  82 

Henkie,  256  111.  585,  100  N.  E.  175;  Ark.   476,    102    S.   W.   226;    Steward 

Coombs     V.    Cook    (Okl.),    129    Pac.  v.  Scott,  57  Ark.  158,  20  S.  W.  lOSSj 

698;  Eeasoner  v.  Yates,  90  Neb.  757,  Van  Valkenburgh  v.  Oldham,  12  Cal. 

134  N.  W.  651;  Flint  Motor  Car  Co.  App.  572,  108   Pae.  42;   Caulfield  ?. 


§  212  (211)         THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


244 


have    selected    illustrative    cases    from    the    most    com- 
monly used  instruments,  vrhich  will  be  found  to  include 


Sanders,  17  Gal.  569;  Mortgage  Trust 
Co.  ».  Elliott,  36  Colo.  238,  84  Pae. 
980;  Oppenheiraer  v.  Denver  etc.  E. 
Co.,  9  Colo.  320,  12  Pae.  217;  Brown- 
ell  V.  Palmer,  22  Conn.  107;  Bank 
of  United  States  v.  Sill,  5  Conn.  106, 
13   Am.   Deo.  44;   Edwards  v.   Eives, 

35  Pla.  89,  17  South.  416;  Fraternal 
Eelief  Assn.  v.  Edwards,  9  Ga.  App. 
43,  70  S.  E.  265;  Georgia  Pae.  Ey. 
Co.  V.  Strickland,  80  Ga.  776,  12 
Am.  St.  Eep.  282,  and  note,  6  S.  E. 
27;  Wolters  t.  Eedward,  16  Haw. 
25;  Mills  v.  Glennon,  2  Idaho,  ,105 
(95),  6  Pae.  116;  Young  v.  People, 
221  III.  51,  77  N.  E.  536;  Eudgear  v. 
United  States  Leather  Co.,  206  111.  74, 
69  N.  E.  30;  Choctaw  etc.  E.  Co.  v. 
McAlester,  7  Ind.  Ter.  520,  104  S.  W. 
821;  Curme  v.  Eauh,  100  Ind.  247; 
Rudolph  V.  Lane,  57  Ind.  115;  Ma- 
haffy  V.  Faris,  144  Iowa,  220,  122  N. 
W.  934,  24  L.  E.  A.,  N.  S.,  840; 
Brier  v.  Davis,  122  Iowa,  59,  96  N.  W. 
983;  Western  Union  Tel.  Co.  v.  Col- 
lins, 45  Kan.  88,  10  L.  E.  A.  515,  25 
Pae.  187;  Fuller  f,  Keesee,  104  S. 
W.  700,  31  Ky.  Law  Eep.  1099;  In- 
terstate Inv.  Co.  V.  Baileyy  29  Ky. 
Law  Rep.  468,  93  S.  W.  575;  Kidd's 
Suecessioh,  52  La.  Ann.  2113,  28 
South.  353;  Gerry  v.  I-Ierrick,  87  Me. 
219,  32  Atl.  882;  Tobin  v.  Shaw,  45 
Me.  331,  71  Am.  Dec.  547;  Koch  v. 
Wimbrow,  111  Md,  21,  73  Atl.  896; 
Safe  Deposit  etc.  Co.  v.  Turner,  98 
Md.  22,  55  Atl.  1023;  Commonwealth 
V.  Johnson,  199  Mass.  55,  85  N.  E. 
188;  Gage  v.  Campbell,  131  Mass. 
566;  Magie  v.  Herman,  50  Minn.  424, 

36  Am.  St.  Eep.  660,  52  N.  W.  909; 
Winona  v.  Hufi,  11  Minn.  119; 
Shvimpton  v.  Netzorg,  104  Mieh.  225, 
62  N.  W.  343;  People  v.  Dennis,  4 
Mich.  609,  69  Am.  Dec.  338;  Dewees 
V.  Lumber  etc.  Co.,  96  Miss.  253,  50 


South.  865;  Turner  v.  Thomas,  77 
Miss.  864,  28  South.  803;  Eollins  v. 
Schawacker,  153  Mo.  App.  284,  133 
S.  W.  409;  Morley  v.  Weakley,  86  Mo. 
451;  Doll  V.  Hennessy  Mercantile  Co., 
33  Mont.  80,  81  Pae.  625;  Pinch  v. 
Kent,  24  Mont.  268,  61  Pae.  653; 
Larson  v.  Cox,  68  Neb.  44,  93  N.  W. 
1011;  Scammon  v.  Soammon,  33  K.  H. 
52;,  Johnson  v.  Arnwine,  42  N.  J.  L. 
451,  36  Am.  Eep.  527;  Clark  v.  Horn, 
beck,  17  N.  J.  Eq.  430;  Wagner  v. 
Eomero,  3  N.  M.  167  (131),  3  Pae. 
50 ;  In  re  Cunnion,  135  App.  Div.  864, 
120  N.  Y.  Supp.  266;  Mason  v.  Lib- 
bey,  90  N.  Y.  683;  Enders  v.  Stern- 
bergh,  2  Abb.  Dec.  31,  1  Keyes  (N. 
Y.),  264,  33  How.  Pr.  464;  Wells 
v.  Harrell,  152  N.  C.  218,  67  S  E. 
584;  Jennings  v.  Eeeves,  101  N.  C. 
447,  7  S.  E.  897;  Young  v.  Engdahl, 
18  N.J).  166,  119  N.  W.  169;  John 
V.  John,  Wright  (Ohio),  584;  Ran- 
dolph V.  Hudson,  12  Okl.  516,  74  Pae. 
946;  Manchester  Assur.  Co.  v.  Ore- 
gon R.  Co.,  46  Or.  162,  114  Am.  St. 
Eep.  863,  69  L.  E.  A.  475,  79  Pae. 
60;  Gould  v.  Lee,  55  Pa.  99;  Shortz 
V.  Unangst,  3  Watts  &  S.  (Pa.)  45; 
Timbol  V.  Mana  Co.,  6  Phil.  Isl.  254; 
Edgefield  Mfg.  Co.  v.  Maryland 
Casualty  Co.,  78  8.  0.  73,  58  S.  E. 
969;  Hunter  v.  Hunter,  63  S.  C.  78, 
90  Am.  St.  Eep.  663,  41  S.  E.  33; 
Nelson  v.  National  Drill  Mfg.  Co., 
20  S.  D.  299,  105  N.  W.  630;  State 
V.  Pierre,  15  S.  D.  559,  90  N.  W. 
1047;  Anderson  v.  Maberry,  2  Heisk. 
(Tenn.)  653;  Amis  v.  Marks,  3  Lea 
(Tenn.),  568;  Poiteveut  v.  Scar- 
borough (Tex.  Civ.  App.),  117  S.  W. 
443;  Yzaguirre  v.  State,  48  Tex.  Cr. 
514,  85  S.  W.  14;  State  v.  Marsh,  70 
Vt.  288,  40  Atl.  836;  Rogers  v.  Swau- 
ton,  54  Vt.  585;  Beirne  v.  Eosser,  26 
Gratt.   (Va.)   537;   Starwich  ¥.  Glass 
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deeds, ^^  ivrits,^^  pleadings,^''  specialties,^^  judgments, ^^  other 
records,^'^  agreements, ^'^  hank  notes,^^  books  of  account,^^ 
letters,^^  patents,^^  wills,^'^  time  bills  for  work  done,^''  re- 


Co.,  64  Wash.  42,  Ann.  Cas.  1913A, 
262,  116  Pac.  459;  State  y.  Champoux, 
33  Wash.  3.39,  74  Pac.  557;  Edgell 
V.  Conaway,  24  W.  Va.  747;  Kelley 
etc.  Co.  V.  La  Crosse  Carriage  Co.,  120 
Wis.  84,  102  Am.  St.  Eep.  971,  97 
N.  W.  674;  Burton  v.  Driggs,  20 
Wall.  (U.  S.)  125,  22  L.  Ed.  299; 
Eenner  v.  Bank  of  Columbia,  9 
Wheat.  (U.  S.)  581,  6  L.  Ed.  166; 
Ohio  County,  Ky.,  v.  Baird,  181  Fed. 
49,  104  C.  C.  A.  63;  Gathercole  v. 
Miall,  10  Jur.  337,  15  L.  J.  Ex.  179, 
15  Mees.  &  W.  319 ;  Lewis  v.  Hartley, 
7  Car.  &  P.  405;  McCuUough  t.  Munn, 
2  Irish,  195.  For  eases  on  the  gen- 
eral subject  of  this  section,  see  notes 
to  Kentzler  v.  Kentzler,  28  Am.  St. 
Eep.  24,  and  Eoach  v.  Privett,  24 
Am.  St.  Rep.  822.  See  §  205,  ante; 
i  218,  post.  See,  also,  the  following 
Canadian  case:  Ansley  t.  Breo,  14  C. 
P.  371;  Little  v.  Johnson,  1  Kerr, 
496;  Lyman  v.  Cain,  3  AU.  259;  Doe 
d.  Trider  v.  Mcintosh,  1  Han.  505; 
Arnold  v.  Buller,  15  U.  C.  E.  255; 
Alexander  v.  Vye,  16  Can.  S.  Ct.  501. 

85  Steward  v.  Scott,  57  Ark.  153, 
20  S.  W.  1088;  Terpening  v.  Holton, 
9  Colo.  306,  12  Pac.  189;  EuUman 
V.  Barr,  54  Kan.  643,  39  Pac.  179; 
Babington  Bros.  v.  Barber,  124  La. 
1042,  50  South.  844;  Huzzard  v. 
Trego,  35  Pa.  9;  Wright  v.  Giles  (Tex. 
Civ.  App.),  129  S.  W.  1163;  Miller 
y.  Freeman  (Tex.  Civ.  App.),  127  i3. 
W.  302. 

86  Fowler  v.  More,  4  Ark.  570. 

87  Peiree  v.  Bank  of  Tennessee,  1 
Swan   (Tenn.),  265. 

88  Kelly  V.  Biggs,  2  Eoot  (Conn.), 
126. 

89  stokes  V.  Prescott,  4  B.  Mon. 
(Ky.)   37;    Forsyth  v.  Vehmeyer,  55 


m.  App.  223;  Brunbaugh  v.  Wilson, 
82  Kan.  53,  107  Pac.  792;  Easter- 
wood  V.  Burnitt  (Tex.  Civ.  App.),  126 
S.  W.  934. 

•  90  Williams  v.  Kerr,  113  N.  C.  306, 
18  S.  E.  501;  Gore  v.  Blwell,  22  Me. 
442;  Thayer  v.  Stearns,  1  Pick. 
(Mass.)  109;  Stcckbridge  v.  West, 
Stoekbridge,  12  Mass.  400;  Dilling- 
ham V.  Snow,  5  Mass.  547;  Ravens- 
croft  V.  Giboney,  2  Mo.  1;  Farmers' 
Bank  v.  Gilson,  6  Pa.  51;  Clark  v. 
Trindle,  52  Pa.  492;  Brown  v. 
Griffith,  70  Cal.  14,  11  Pac.  500; 
Miller  v.  Goodwin  (Ky.),  124  S.  W. 
818;  Wells  v.  Harrell,  152  N.  C.  218, 
67. S.  E.  584;  Bowland  v.  McDonald 
etc.  Tel.  Co.,  82  Kan.  84,  107  Pac. 
797. 

91  Morrison  V.  Chapin,  97  Mass.  72; 
Tanner  v.  Page,  106  Mich.  155,  63 
N.  W.  .993;  Burnett  Cigar  Co.  v.  Art 
Wall  Paper  Co.,  164  Ala.  547,  51 
South.    263. 

92  Bank  of  United  States  v.  Sill,  5 
Conn.  106,  13'  Am.  Dec.  44,  and  note. 

93  Mayson  v.  Beazley,  27  Miss.  106; 
McCrady  v.  Jones,  36  S.  C.  136,  15 
S.  E.  430;  Stone  v.  San  Francisco 
Brick  Co.,  13  Cal.  App.  203,  109  Pac. 
103. 

9*  Blaha  v.  Borgman,  142  Wis.  43, 
124  N.  W.  1047. 

95  Lacey  v.  Davis,  4  Mich.  140,  66 
Am.  Dec.  524;  Eoss  v.  Goodwin,  88 
Ala.  390,  6  South.  682. 

96  Smith  V.  Carter,  3  Band.  (Va.) 
167;  Beeves  v.  Booth,  2  Mill's  Const. 
(S.  C.)  334,  12  Am.  Dec.  679,  and 
note;  In  re  Guinasso's  Estate,  13  Cal. 
App.  518,  110  Pac.  335;  In  re  Cun- 
nion's  Will,  135  App.  Div.  864,  120 
X.  Y.  Supp.  266. 

97  McDonnell  v.  Ford,  87  Mich,  198, 
49  N.  W.  545. 
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leases  and  receipts,®*  orders  for  goods,^^  notices,^^'^  guar- 
anties,^ and  claims  against  counties.^  It  has  been  applied 
to  instruments  sent. by  post,  and  it  is  held  that  the  loss, 
caused  by  defective  transmission  through  the  mail,  is  a 
sufficient  excuse  for  its  nonproduction  to  let  in  secondary 
evidence  of  the  contents.*  So,  also,  when  the  instrument 
is  partially  destroyed  or  mutilated,  parts  being  lost.*  It 
is  an  elementary  principle  of  law  that  when  the  title  of 
real  estate  is  in  issue,  evidence  of  a  lost  deed  and  its  con- 
tents can  only  be  given  on  laying  a  proper  foundation  by 
proving  its  execution,  validity,  tenor,  delivery,  loss,  and 
diligent  search  for  it.^  To  justify  such  secondary  evi- 
dence, especially  when  exclusively  oral,  the  following  facts' 
must  be  established  to  the  satisfaction  of  the  court:  (1)  The 
existence  and  execution  of  the  original  paper,  as  a  genuine 
document;  (2)  the  substance  of  its  contents;  (3)  its  loss, 
destruction,  absence  from  the  state,  or  other  satisfactory 
reason  for  failure  to  produce  the  original,  which  may  be 
shown  by  such  diligent  search  for  it  as  would  raise  a  rea- 
sonable presumption  of  such  loss  or  absence.  The  one 
of  these  facts  is  as  necessary  to  be  proved  as  the  other, 
and  the  failure,  therefore,  to  prove  either  is  fatal  to  the 
right  to  introduce  the  secondary  evidence.*  The  basic  ele- 
ment of  proof  must  necessarily  be  that  the  document,  deed 
or  other  instrument,  was  at  one  time  in  existence  and  this 
necessarily  involves  proof  of  its  genuineness  or  execu- 
tion.    In  the  absence  of  such  proof  the  rest  must  fall  to 

98  Hudson  T.  Ellawortli,  56  Wash.  S  Bank  of  United  States  v.  Sill, 
243,  105  Pac.  463;  Conant  v.  Jones,  5  Conn.  106,  13  Am.  Dee.  44;  Shaw 
120  Ga.  568,  48  S.  B.  234.  v.   Persbing,   57   Mo.    416;    Tilley   v. 

99  Dewees  v.  Bostwick  Lumber  etc.  ^°^>   H^  G*-   867,  47   S.   E.   219. 
Go.,  lie  Miss.  253,  50  South.  865.  *  Dean   v.     Speakman,     7     Blackf. 

100  Hogan  V.  Morris,  7  Ga.  App.  (1°^-)  ^"i  ^"^^  ^-  ^^'^^^^'  ^"S^^ 
232,  66  S.  E.  550;  Naughton  v.  Soucy,  ^^^'°'>'  ^^^'  ^^'^'^lers'  ete.  Bank  y. 
945  111   225    91  N.  E.  1033.  Caiamplam  Trans.  Co.,  23  Vt.  186,  56 

'  "     '           "     "          "  Am.  Dee.  68. 

1  Van  Valkenburgh  v.  Oldham,  12  5  Enderlin  Inv.  Co.  v.  Nordhagen, 
Cal.  App.  572,  108  Pac.  42.  jg  jj_  ^   5^7^  ^23  N.  W.  390. 

2  Ohio  County  v.  Baird,  181  Fed.  8  Potts  v.  Coleman,  86  Ala.  94,  5 
49,  104  C.  C.  A.  63.  South.  780. 
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the  ground.  It  is  not  sufficient  to  prove  the  loss  of  the 
document  of  which  the  copy  or  other  evidence  is  about  to 
be  given;  it  is  absolutely  essential  to  prove  that  a  deed 
or  document  executed  or  signed  by  some  person  was  in 
existence,  and  that  can  only  be  done  by  proving  the  docu- 
ment as  though  it  were  in  court.  If  the  document  were 
in  existence,  it  would  be  proved  by  testimony  as  to  its 
signature  by  either  the  party  himself  or  an  attesting  wit- 
ness, or  one  who  knew  of  the  execution  or  was  familiar 
with  the  signature;  in  its  absence  there  must  be,  first  of 
all,  proof  of  the  execution  or  signature  of  the  document, 
so  that  the  superstructure  of  contents  and  loss  may  be 
safely  raised  upon  it.''  Although  the  correct  order  of 
proof  is  as  above  stated,  this  order  may  be  changed  in  the 
discretion  of  the  court.^    Inasmuch  as  the  matter  is  a  pre- 


1  C.  W.  Zimmerman  Mfg.  Co.  v. 
Dunn,  163  Ala.  272,  50  South.  906; 
Laster  y.  Blaekwell,  128  Ala.  143,  30 
South.  663 ;  Hughes  v.  Southern  Ware- 
house Co.,  94  Ala.  618,  10  South.  133 ; 
Hanna  v.  Price,  23  Ala.  826;  Hall  v. 
Crowley,  12  Cal.  App.  30,  106  Pae. 
426;  Reynolds  v.  Jourdan,  6  Gal.  108; 
Bartholomew  v.  Edwards,  1  Houst. 
(Del.)  17;  Shrowders  v.  Harper,  1 
Harr.  (Del.)  444;  Hayden  v.  Mitchell, 
103  Ga.  431,  30  S.  E.  287;  Garbutt 
Lumb.  Co.  V.  Gress  Lumb.  Co.,  Ill 
Ga,  821,  35  S.  E.  686;  Smith  v. 
Smith,  .106  Ga.  303,  31  8.  E.  762; 
Calhoun  v.  Calhoun,  81  Ga.  91,  6  S. 
E.  913 ;  Pisk  v.  Kissane,  42  HI.  87 ; 
Dickinson  v.  Breeden,  25  111.  186; 
Thompson  v.  Thompson,  9  Ind.  323, 
68  Am.  Dec.  638;  Murray  v.  Bu- 
chanan, 7  Blackf.  (Ind.)  549;  Stevens 
V.  State,  50  Kan.  712,  32  Pac.  350; 
Combs  V.  Commonwealth  (Ky.),  25  S. 
W.  590;  Elmondorff  v.  Carmichael,  3 
Lit-t.  (Ky.)  472,  14  Am.  Dec.  86; 
Kimb,a]I  v.  Morrell,  4  Me.  368;  Gun- 
ther  V.  Bennett,  72  Md.  384,  19  Atl. 
1048;  Stocking  v.  St.  Paul  T.  Co.,  39 


Minn.  410,  40  N.  W.  365;  Wells  v. 
Pressy,  105  Mo.  164,  16  S.  W.  670; 
Atwell  V.  Lynch,  39  Mo.  519;  Lomer- 
son  V.  Hoffman,  24  N.  J.  L.  674; 
Gardam  v.  Batterson,  198  N.  Y.  175, 
139  Am.  St.  Eep.  806,  19  Ann.  Cas. 
649,  91  N.  B.  371;  Weatherhead  v. 
Baskerville,  11  How.  329,  13  L.  Ed. 
717 ;  McPherson  v.  Bathbone,  7  Wend. 
(N.  Y.)  216;  Jackson  v.  Prior,  16 
Johns.  (N.  Y.)  193;  Wiseman  v. 
North  Pacific  Ey.  Co.,  20  Or.  425,  23 
Am.  St.  Bep.  135,  and  note,  26  Pac. 
272;  McKenna  v.  McMiohael,  189  Pa. 
440,  42  Atl.  14;  Jack  v.  Woods,  29 
Pa.  375;  Slone  v.  Thomas,  12  Pa.  209; 
Baskin  v.  Seeohrist,  6  Pa.  154;  Stock- 
dale  V.  Young,  3  Strob.  (S.  C.)  501; 
Isbell  V.  Whalen,  25  S.  D.  445,  127  N. 
W.  476;  Freeman  v.  Eice  Inst.  (Tex. 
Civ.  App.),  128  S.  W.  629;  Goodier  v. 
Lake,  1  Atk.  446,  26  Eng.  Eeprint, 
284. 

8  Pitch  V.  Bogue,  19  Conn.  285; 
Denn  v.  Pond,  1  N.  J.  L.  379;  Cul- 
pepper V;  Wheeler,  2  McMull.  (S.  C.) 
66;  Bonds  v.  Smith,  106  N.  C.  553,  11 
S.  E.  322 ;  Smith  v.  Brown,  151  Mass. 
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liminary  one  for  the  court  to  settle  before  the  proffered 
testimony  can  be  admitted,  the  exact  order  of  proof  is  not 
of  great  moment;  but,  in  proper  chronological  order,  the 
evidence  of  the  existence  should  come  before  that  of  loss, 
loss  before  search,  and  search  before  the  testimony  as  to 
contents.  Another  reason  suggests  itself  for  this  order 
that  each  successive  step  is  the  natural  order  of  legal 
architecture  to  support  the  next.  Without  its  existence  is 
proved  none  are  available,  vpithout  its  loss  the  search 
would.be  idle,  without  proper  search  the  contents  would  not 
be  admitted.  There  are  some  old  cases  which  show  a 
difference  in  this  order  of  proof,  and  although  we  cite  them, 
we  feel  that  comment  is  unnecessary.® 

§  213  (212).  Same — Diligence  necessary  before  sec- 
ondary evidence  is  allovs^ed. — ^Having  established  the  fact 
of  the  existence  of  the  document,  and  its  loss,  it  devolves 
upon  the  party  to  show  what  steps  he  has  taken  to  find  it. 
It  is  the  general  rule  that  before  secondary  evidence  of 
a  writing ,  alleged  to  be  lost  can  be  given,  there  must  be 
proof  that  a  diligent  search  has  been  made  in  the  place 
where  it  is  most  likely  to  be  found,  and  that  the  search 
has  not  been  successful.^"     The  courts  have  often  under- 

338,  24  N.  E.  31;  Allen  v.  Parish,  3  Ala.  628,  7  South.  187;  Wilburn  i-. 
Ohio,  107,  121;  Groff  v.  Kamsey,  19,  State,  60  Ark.  141,  29  S.  W.  149; 
Minn.  44,  60.  See  §  17,  supra.  As  KennifC  v.  Caulfield,  140  Cal.  34,  73 
to  secondary  evidence  of  contents  of  Pac.'  803;  Mortgage  Trust  Co.  v.  El- 
will  lost  after  probating  or  filing  for  liott,  36  Colo.  238,  84  Pac.  980: 
record,  see  note  to  Hovey  v.  Elliott,  38  Everett  v.  Hart,  20  Colo.  App.  93,  77 
L.  R.  A.  456.  Pac.    254;    Billin  v.   Henkel,   9   Colo. 

9  Terpeniiig  v.'  Holton,  9  Colo.  306,  394,  13  Pac.  420;  Witter  v.  Latham, 
12  Pac.  189;  Bartholomew  v.  Ed-  12  Conn.  392;  Armstrong  v.  Timmons, 
wards,  1  Houst.  (Del.)  17;  Shrowders  3  Harr.  (Del.)  342;  Hayden  v.  Mit- 
V.  Harper,  1  Harr.  (Del.)  444;  Porter  chell,  103  Ga.  431,  30  S.  E.  287; 
V.  Ferguson,  4  Pla.  102;  Allen  v.  Prussing  v.  Jackson,  208  111.  85,  69 
Parish,  3  Ohio,  107;  Stockdale  v.  N.  E.  771;  Holbrook  v.  Trustees,  28 
Young,  3  Strob.  (S.  C.)  501;  Hobbs  111.  187;  Embree  v.  Emerson,  37  Ind. 
V.  Beard,  43  S.  C.  370,  21  S.  E.  305;  App.  16,  74  N.  B.  44,  1110;  Coffing 
Bateman  v.  Bateman,  21  Tex.  432;  v.  Carnahan,  122  Ind.  427,  23  N.  E. 
Mattocks  V.  Stearns,  9  Vt.  326.  855;   Meek  v.   Spencer,   8   Ind.,  IIR; 

10  Stuart  V.  Mitehum,  135  Ala.  546,  Williams  v.  Williams,  108  Iowa,  91, 
33    South.    670;    Tanner   v.   Hall,   89       78  N.  W.  792;   Eullman  ?.  Barr,  54 
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taken  to  lay  down  definite  rnles  for  determining  what  con- 
stitutes a  diligent  search.  These  tests  will  be  given,  but 
it  must  be  borne  in  mind,  as  will  later  appear,  that  much 
must  be  left  to  the  discretion  of  the  courts''-     The  ques- 


Kan.  643,  39.Pac.  179;  Powell  v. 
Wallace,  44  Kan.  656,  25  Pae.  42; 
Kckerson  v.  Talbot,  14  B.  Men.  (Ky.) 
60;  Penny  v.  Pindell,  7  Bush  (Ky.), 
571;  McQueen  y.  Sandel,  15  La.  Ann. 
140;  Egan  v.  Horiigan,  96  Me.  46,  51 
Atl.  246;  Kidder  v.  Blaisdell,  45  Me. 
461;  Bartlett  v.  Wilbur,  53  Md.  485; 
Glenn  v.  Eogers,  3  Md.  312;  McDon- 
nell V.  Wildes,  153  Mass.  487,  26 
N.  E.  1114;  Poignand  v.  Smith,  8 
Pick.  (Mass.)  272;  Commonwealth  v. 
Jeffries,  7  Allen,  548,  83  Am.  Deo. 
712;  Burt  v.  Long,  106  Mich.  210,  64 
N.  W.  60;  Shoukr  v.  Bonander,  80 
Mich.  531,  45  N.  W.  487;  Windon  v. 
Brown,  65  Minn.  394,  67  N.  W.  1028 ; 
Doe  V.  MeCaleb,  3  Miss.  756;  Walton 
V.  Forsdick  (Miss.),  25  South.  668; 
Blondeau  v.  Sheridan,  81  Mo.  545; 
Barton  v.  Murrain,  27  Mo.  235,  72 
Am.  Dee.  259;  Brooke  t.  Jordan,  14 
Mont.  375,  36  Pac.  450;  Post  v. 
Gage  County  School  Dist.  No.  10,  19 
Neb.  135,  26  N.  W.  911;  Koehler  v. 
Schilling,  70  N.  J.  L.  585,  57  Atl. 
154;  Kearney  v.  New  York,  92  N.  Y. 
617;  Jackson  v.  Boot,  18  Johns.  (N. 
Y.)  60;  Avery  v.  Stewart,  134  N.  0. 
287,  46  S.  E.  519;  Churchill  v.  Lee, 
77  N.  C.  341;  McManus  v.  Gommow, 
10  N.  D.  340,  87  N.  W.  8;  Johnson 
etc.  Dry  Goods  Co.  v.  Cornell,  4  Okl. 
412,  46  Pac.  860;  Sperry  v.  Weseo, 
26  Or.  483,  38  Pac.  623;  Wiseman 
V.  Northern  Pac.  Ky.  Co.,  20  Or.  425, 
23  Am.  St.  Kep.  135,  and  note,  26 
Pae.  272;  Heller  v.  Peters,  140  Pa. 
648,  21  Atl.  416;  Parke  v.  Bird,  3 
Pa.  360;  Brooks  v.  McMeekin,  37  S. 
C.  285,  15  S.  E.  1019;  Anderson  v. 
Maberry,     2      Heisk.     (Tenn.)     653; 


Hunter  v.  Lanius,  82  Tex.  677,  18  S. 
W.  201 ;  Foot  T.  Silliman,  77  Tex.  268, 
13  S.  W.  1032;  Thrall  v.  Todd,  34 
Vt.  97;  Fletcher  v.  Jackson,  23  Vt. 
581,  56  Am.  Dee.  98;  Corbett  v.  Nutt, 
18  Gratt.  (Va.)  624;  Perrin  v.  State, 
81  Wis.  135,  50  N.  W.  516;  Niland 
V.  Murphy,  73  Wis.  326,  41  N.  W. 
335;  Brown  v.  Harkins,  131  Fed.  63, 
65  C.  C.  A.  301;  Simpson  &  Co.  v. 
Dall,  3  Wall,  (U.  S.)  460,  18  L.  Ed. 
265;  Beg.  v.  Hinckley,  3  Best  &  S.  885, 
9  Jut.,  N.  S.,  1054,  32  L.  J.  M.  C.  158, 
8  L.  T.,  N.  S.,  270,  9  Jur.,  N.  S.,  1054, 
11  W.  B.  663;  Keith  v.  Coates,  17  Can. 
L.  T.  33.  See  the  following  late 
cases:  Pileher  v.  Dothan  Mule  Co. 
(Ala.  App.),  60  South.  547;  Dahler 
V.  All  Persons,  163  Cal.  160,  124  Pae. 
995;  Walker  v.  Green  (Colo.  App.), 
128  Pac.  855 ;  Stewart  v.  Eandall,  138 
Ga.  796,  76  S.  B.  352;  Switzer  v. 
Honn,  254  111.  621,  98  N.  E.  998; 
Murphy  v.  Cochran  (Iowa),  134  N.  W. 
1085 ;  Wendell  v.  Heim,  87  Kan.  136, 
123  Pac.  869;  Gelder  v.  Welsh,  169 
Mich.  490,  135  N.  W.  280;  Baldridge 
T.  Stribling  (Miss.),  57  South.  658; 
Byrd  v.  Collins  (N.  C),  75  S.  E. 
1073;  Landon  v.  Morehead  (Okl.), 
126  Pac.  1027;  Ken  worthy  v.  Slooman 
(Or.),  125  Pac.  273;  James  v.  Fergu- 
son, 92  S.  C.  105,  75  S.  E.  286;  King 
T.  Cox  (Tenn.),  151  S.  W.  58;  Curt- 
singer  V.  MeGown  (Tex.  Civ.  App.), 
149  S.  W.  303;  Birch  Eiver  etc.  Co. 
V.  Glendon  etc.  Lumber  Co.  (W.  Va.), 
76  S.  E.  972;  Consolidated  Eubber 
Tire  Co.  v.  Goodrich,  195  Fed.  764. 
11  Av«ry  V.  Stewart,  134  N.  C.  287, 
46  S.  E.  519;  Liles  v.  Liles,  183  Mo. 
326,  81   S.  W.   1101;    Cooley  v.   Col- 
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tion  is  always  one  of  diligence  in  the  effort  to  procure  the 
original.  No  precise  rnle  has  been  or  can  be  laid  down  as 
to  what  shall  be  considered  a  reasonable  effort,  but  the 
party  alleging  the  loss  or  destruction  of  the  document  is 
expected  to  show  "that  he  has  in  good  faith  exhausted  in 
a  reasonable  degree  all  the  sources  of  information  and 
means  of  discovery  which  the  nature  of  the  case  would 
naturally  suggest,  and  which  were  accessible  to  him."^^ 
From  the  nature  of  the  subject  there  is  some  difficulty 
in  laying  down  a  general  rule  defining  the  extent  and 
vigilance  of  the  search  which  a  party  must  make  before 
the  court  may  conclude  that  the  paper  is  destroyed  or  lost. 
As  a  general  rule,  however,  we  may  say  that  when,  from 
the  ownership,  nature,  or  object  of  a  paper,  it  has  prop- 
erly a  particular  place  of  deposit,  or  where,  from  the  evi- 
dence, it  is  shown  to  have  been  in  a  particular  place  or  in 
particular  hands-,  then  that  place  must  be  searched  by  the 
witness  proving  the  loss,  or  the  person  produced  into 
whose  hands  it  has  been  traced.^*  The  extent  of  the  search 
to  be  made  in  such  place  or  by  such  person  must  depend 
in  a  great  degree  upon  the  circumstances.  Ordinarily,  it 
is  not  sufficient  that  the  paper  is  not  found  in  its  usual 
place  of  deposit,  but  all  papers  in  the  office  or  place  should 
be  examined.  On  the  whole,  the  court  must  be  satisfied 
that  the  paper  is  destroyed  and  cannot  be  found.  ^*     The 

lins,   186    Mass.   507,   71  N.   E.   979.  &  W.  206,  2  Gale,  238,  6  L.  J.  Ex. 

This  is  illustrated  by  most  of  the  eases  29 ;   Fernley  v.  Worthington,   1  Man. 

cited  to  this  and  the  next  section.  &    G.    491,    133    Eng.    Reprint,    425; 

12  Bean,  J.,  in  Wiseman  v.  North  Singer   Mfg.    Co.    v.    Eiley,    80    Ala. 

Pacific  H.  E.  Co.,  20  Or.  425,  23  Am.  314;  Jerniga,n  v.  State,  81  Ala.  58,  1 

St.  Rep.  135,  26  Pac.  272;   1  Greenl.  South.    72;    McCollister   v.    Yard,    90 

Ev.,  §  558;  Simpson  v.  Dall,  3  Wall.  Iowa,  621,  57    N.    W.   447;     Susque- 

(U.   S.)    460,   18  L.   Ed.  265;    John-  hanna  Mut.  Fire  Ins.  Co.  v.  Mordorf, 

son  9.  Arnwine,  42  N.  J.  L.  451,  36  152  Pa.  22,  25  Atl.   234;   Baseom  v. 

Am.  Rep.  527;  Kelsey  v.  Hanmer,  18  Toner,  5  Ind.  App.  229,  31  N.  E.  856. 

Conn.  311.  l*  It  is   true,   the   party   need   not 

18  Sturges  V.  Hart,  45  Bl.  103 ;  Bex  search  every  possible  place  -where  it 
V.  Stourbridge,  8  Barn.  &  C.  96,  108  might  be,  for  th«n  the  search  might  be 
Eng.  Reprint,  978;  Minshall  v.  Lloyd,  interminable;  but  he  must  search 
2  Mees.  &  W.  450,  1  Jur.  336,  6  L.  J.  tvery  place  where  there  is  a  reason- 
Ex.  115 ;  McGahy  v.  Alston,  2  Mees.  able  probability  that  it  may  be  found. 
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party  wishing  to  avail  himself  of  the  benefit  of  such 
secondary  evidence  should  be  required  to  make  at  least  the 
same  effort  that  it  is  expected  the  party  would  make  if  he 
were  to  lose  the  benefit  of  the  evidence  if  the  instrument 
were  not  found.^®  While  an  honest  and  diligent  search  is 
sufficient,  there  is  no  reasonably  certain  proof  of  the  loss 
until  it  appears  by  their  own  testimony  that  it  is  not  in 
the  hands  of  any  of  those  where  it  might  reasonably  be 
supposed  to  be.*^  The  testimony  of  the  last  custodian  of 
the  paper  or  record  should  be  produced/^  and,  if  dead,  his 
representative  or  successor  should  be  called.^^  Declara- 
tions are  not  sufficient.*"  If  the  paper  is  so  traced  that 
the  possession  may  be  in  the  hands  of  either  of  two  per- 
sons, both  should  be  sworn  before  secondary  evidence  will 
be  allowed.*"    But  it  is  not  necessary  to  call  the  last  custo- 


JNor  must  he  produae  every  man  upon 
the  stand,  into  whose  hands  rumor 
alone  may  have  traced  it,  for  if  the 
inquiry  is  only  suggested  by  hearsay, 
it  may  he  answered  by  hearsay.  If, 
on  the  other  hand,  legal  testimony 
shows  it  to  have  been  iu  a  particular 
place,  or  if  the  natural  and  legitimate 
presumption  is  that  it  is  in  certain 
hands,  then  it  must  be  proved  by 
legal  evidence  that  it  iS  not  there. 
We  are  aware  that  some  causes  may 
be  found  which  seem  to  tolerate  a 
looser  practice;  but  so  far  from  es- 
tablishing a  general  rule,  they  serve 
to  admonish  us  of  the  danger  of  de- 
parting from  well-established  legal 
rides,  with  the  hope  of  meeting  jus- 
tice in  a  particular  case:  Mariner  v. 
Saunders,   5  Gilm.    (10   111.)    113. 

15  Eankin  v.  Crow,  19  HI.  626. 

16  Doyle  V.  Wiley,  15  111.  576 ;  Pat- 
terson V.  Keystone  Min.  Co.,  30  Cal. 
360;  Kennife  v.  Canfield,  140  Cal.  34, 
73  Pae.  803;  Hemphill  v.  MeClimans, 
24  Pa.  367;  Harper  v.  Hancock,  6 
Ired.  (W.  C.)  124;  Hammond  v.  Lud- 
den,  47   Me.  447. 


17  Judson  V.  Eslava,  Minor  (Ala.), 
71,  12  Am.  Dec.  82,  and  note;  Lund- 
berg  V.  Maekenheuser,  4  111.  App.  603 ; 
Mnllanphy  Bank  v.  Sohott,  135  111. 
655,  25  Am.  St.  Eep.  401,  26  N.  E. 
640;  Brock  v.  Cottingham,  23  Kan. 
383;  Prussing  v.  Jackson,  20S  111. 
85,  69  N.  E.  771;  Darrow  v.  Pierce, 
91  Mich.  63,  51  N.  W.  813;  Trimble 
V.  Edwards,  84  Tex.  497,  19  S.  W.  772. 

18  Floyd  v.  Mintsey,  5  Eieh.  (S. 
C.)  361;  Stanley  v.  Anderson,  107 
Mich.  384,  65  N.  W.  247;  Gray  v. 
Thomas,  83  Tex.  246,  18  S.  W.  721;  ■ 
Baldwin  v.  Goldfrank,  9  Tex.  Civ. 
App.  269,  26  S.  W.  155;  Blaloek  v. 
Miland,  87  Ga.  573,  13  S.  B.  551; 
Trumble  v.  Edwards,  84  Tex.  497,  19 
S.  W.  772. 

19  VandergrifE  v.  Piercy,  59  Tex. 
371. 

20  Patterson  v.  Keystone  Min.  Co., 
30  Cal.  360;  Cruise  v.  Clancy,  6  Ir. 
Eq.  E.  552;  Eichards  v.  Lewis,  11 
Com.  B.  1035;  Hall  v.  Ball,  3  Man. 
&  G.  242,  133  Eng.  Eeprint,  1133; 
Reg.  V.  Hinckley,  32  L.  J.  (M.  C.) 
loS,  3  Best  &  S.  885,  122  Eng.  Ee- 
print, 831. 
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dian  with  whom  a  document  was  left  when  the  office  had 
been  searched  by  another  person  under  the  former's  direc- 
tion and  the  latter  has  testified.*'  A  reference  to  some  of 
the  adjudicated  cases  will  best  illustrate  the  degree  of 
diligence  required.  Thus  no  foundation  is  laid  for  sec- 
ondary evidence  by  testimony  that  the  witness  had  not  the 
papers  with  him;^*  that  the  attorney  and  client  each  sup- 
posed the  other  would  bring  the  letters  and  neither  made 
a  special  search;^*  that  a  letter  which  could  not  be  found 
was  received  either  by  the  witness  or  a  director  of  the 
bank,  though  both  had  searched;^*  that  a  party  has  sent  a 
paper  to  a  public  officer  for  record;*^  that  a  public  officer 
did  not  have  the  time  at  his  disposal  for  a  search;^®  tha;t 
a  search  for  a  letter  received  by  a  firm,  since  dissolved, 
which  did  not  include  an  inquiry  of  the  principal  member 
of  the  firm,  was  made;*^  that  the  witness  had  looked  for 
the  paper  at  home  and  could  not  find  it;^'  that  it  was  lost 
or  destroyed,*^  though  if  there  is  no  cross-examination,  it  may 
be  implied  that  search  had  been  made;^*  that  he  had  made 
search  and  could  not  find  it;*'  that  he  had, lost  the  paper 
or  delivered  it  to  his  attorney;**  that  the  receiver  of  letters 
did  not  know  where  they  were;**  that  the  witness  sup- 
posed the  paper  to  be  in  a  safe,  though  he  had  not  seen 
it  for  several  years;**  that  the  witness  had  given  a  paper 

21  Waggoner  v.  Alvord,  81  Tex.  365,  2S  Crowe  v.  Capwell,  47  Iowa,  426. 
16  8.  W.  1083;  Buchanan  v.  Wise,  34  29  Anglo-American  Packing  &  Pro- 
Neb.  695,  52  N.  W.  163.  vision   Co.   v.    Cannon,   31   Fed.   313; 

22  Large  v.  Van  Doren,  14  JH.  J.  Eq.  Echols  v.  Hubbard,  90  Ala.  309,  7 
208.  South.    817;    Angell    v.    Loomis,    97 

23  Simpson  &  Co.  v.  Dall,  3  Wall.  Mich    5 

(TJ.  S.)  460,  18  L.  Ed.  265.  ,,  g^^j^^  ^^  ^^^^^^  ,5^  ^^^^^ 

2*  Taunton  Bank  v.  Eienardson,  5       24  N    E    'il 

SI  Bartlett  v.  Wilbur,  53  Md.  485. 


Pick.    (Mass.)    436. 

25  Hawkins  v.  Eiee,  40  Iowa,  435; 

MeCollister  v.  Yard,  90  Iowa,  621,  57  **  Clement  v.  Buckle,  9  Gill  (Md.), 

N.    W.    447;    Fitch    v.   Randall,    163  326. 

Mass.   381,  40   N.  E.   182.  33  Howe  Machine  Co.  v.  Stiles,  53 

28  Brown  -s .  United  States,  1  Ct.  of  Iowa,  424,  5  N.  W.  577. 

CI.  377.  34  Post  V.  School  District,  19  Neb. 

1:7  Hill   V.   Aultman,   68   Iowa,  6,30,  135,  26  N.  W.  911;   Burks  v.  Bragg, 

27  N.  W.  788.  89   Ala.   204,    70   South.   156. 
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containing  a  dying  declaration  to  a  grand  jury,  and  tliat 
he  could  find  it  neitlier  among  his  own  papers  nor  among 
those  of  the  grand  jury.^^  That  the  witness,  an  attorney, 
had  made  diligent  search  and  inquiry  for  a  writ  prepared 
by  him  but  could  not  find  it,  and  that  when  he  last  saw  it 
it  was  in  the  hands  of  the  officer,  was  held  insufficient;^* 
nor  is  the  affidavit  of  the  attorney  alone  sufficient,  as  it 
does  not  exclude  the  idea  that  the  client  might  produce  the 
paper.*^  Statements  made  by  counsel  based  on  informar 
tion  from  the  client  are  inadmissible.** 

§  214  (213,    214).    Same  — Further    illustrations.  —  In 

cases  where  there  is  a  presumption  that  papers  are  in  a 
certain  custody  or  in  a  certain  office,  search  must  be  made 
there  to  rebut  the  presumption.^®  In  some  of  the  cases 
above  cited  secondary  evidence  was  rejected  because  the 
details  of  the  search  were  not  given.  The  testimony  as 
to  the  loss  should  be  clear  and  distinct  by  the  party  inter- 
ested hiniself ,  or  one  cognizant  of  the  facts,  setting  out  the 
supposed  mode  of  loss  and  the  thoroughness  of  the  search, 
and  it  should  exclude  all  presumption  that  the  party  may 
have  the  writing  in  his  own  possession  or  know  where  it 
is.*"  It  may  be  stated  generally  that  the  court  should  be 
put  in  possession  of  the  facts  showing  the  diligence  used.*^ 
The  bald  statement  that  diligent  search  has  been  made  is 

35  Boulclen  v.  State,  102  Ala.  78,  15  <!  Preslar    v.    Stallworth,    37    Ala. 

South.  341.  402;  Owen  v.  Paul,  16  Ala.  130;' Wil 

38  Fhillipg  v.  Purington,  15  Me.  425.  burn  v.  State,  60  Ark.  141,  29  S.  W, 

37  Kauffman  v.  Shellworth,  64  Tex.  149;    Billin   v.   Henkel,   9   Colo.    394 
179.  13  Pac.  420;   Booth  v.  Cook,  20   111 

38  Smith  V.  Coker,  110  Ga.  650,  36  129;    Rankin    v.    Crow,    19    111.    626 
S.  E.  105.  Shepard  v.  Pratt,  16  Kan.  209;  Han 

30  Wylie  T.'Smitherman,  8  Ired.  (N.  son   v.   Kelley,   38   Me.   456;    Doe    y 

C.)  236;  Davenport  v.  Harris,  27  Ga.  King,   4   Miss.   125;    Gould   v.   Trow 

68;  Adams  v.  Fitzgerald,  14  Ga.  36;  bridge,  32  Mo.  291;  Fox  v.  Lambson, 

Stow  V.  People,  25  111.  81.  8  N.  J.  L.  275;  Harven  v.  Hunter,  8 

40  Palmer    v.     Logan,     4     HI.     (3  Ired.    (N.    C.)    464;    Burr    v.    Kase, 

Scam.)  56;  Stevens  v.  Beed,  37  N.  H.  168    Pa.    81,    31    Atl.    954;    Bray    v. 

49.     An  affidavit  by  the  attorney  of  Aikin,  60  Tex.  688. 
the  party  is  insufficient:  Hill  v.  Tay- 
lor, 77  Tex.  295,  14  S.  W.  366. 
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insufficient;  the  mode  and  places  searclied  must  be  par- 
ticularized and  all  doubt  dispelled  as  to  bo7ta  fides  and 
ability,  according  to  education,  of  the  searcher  in  his  en- 
deavor to  find  it.*^  It  will  be  seen  by  a  comparison  of  the 
illustrations  given  that  it  would  be  impossible  to  prescribe 
any  single  rule  which  would  determine  in  all  cases  the 
sufficiency  of  the  proof  of  the  loss.  In  every  case  the  tes- 
timony should  show  that  the  party  has  in  good  faith 
exhausted  all  the  sources  of  information  and  means  of  dis- 
covery which  the  nature  of  the  case  would  naturally  sug- 
gest and  which  were  accessible  to  him.*^  But  the  degree 
of  diligence  to  be  used  must  largely  depend  upon  the 
circumstances  of  the  case.  The  inquiry  is  of  a  preliminary 
nature  addressed  to  the  court  in  each  case;  and  the  de- 
cision is  largely  in  the  discretion  of  the  court,  and  not 
subject  to  review  unless  the  decision  is  based  upon  an  error 
of  law  or  upon  evidence,  which,  as  a  matter  of  law,  is  in- 
sufficient to   sustain  it.**     Lord  Denman   expressed  this 


42  MiteheU  v.  Mitebell,  3  Stew.  &  P. 
(Ala.)  81;  Juzan  v.  Toulmin,  9  Ala. 
662,  44  Am.  Dec.  448;  Kelsey  v. 
Hanmer,  18  Conn.  311;  Booth  v.  CooTc, 
20  111.  129 ;  Shepard  v.  Pratt,  16  Kan. 
209;  Phoenix  Ins.  Co.  v.  Taylor,  5 
Minn.  492 ;  Pickard  v.  -Bailey,  26  N. 
H.  152;  Leland  v.  Cameron,  31  N.  Y. 
115. 

43  Ellis  V.  Smith,  10  Ga.  253 ;  Pol- 
som  V.  Scott,  6  Cal.  460;  Wiseman  v. 
Northern  Pae.  Ey.  Co.,  20  Or.  425, 
23  Am.  St.  Rep.  135,  and  note,  26 
Pac.  272;  E-oberta  v.  Dixon,  50  Kan. 
436,  31  Pae.  1083. 

a  Jernigan  v.  State,  81  Ala.  58,  1 
South.  72;  Juzan  v.  Toulmin,  9  Ala. 
662,  44  Am.  Dec.  448;  Wilburn  v. 
State,  60  Ark.  ,141,  29  S.  W.  149; 
Kenniff  v.  Caulfield,  140  Cal.  34,  73 
Pao.  803;  Elwell  v.  Mersick,  50  Conn. 
272;  Waller  v.  School  District,  22 
Conn.  326;  Witter  v.  Latham,  12 
Conn,   392  J   Schrowders  v.  Harper,  1 


Harr.  (Del.)  444;  Turner  v.  Elliott, 
127  Ga.  338,  56  S.  E.  434;  Bower 
V.  Cohen,  126  Ga.  35,  54  S.  E.  918; 
Phillips  V.  Lindsey,  65  Ga.  139; 
Poulet  V.  Johnson,  25  Ga.  403; 
Vaughn  v.  Biggers,  6  Ga.  188;  Fisk 
V.  Kissane,  42  111.  87;  Mariner  v. 
Saunders,  10  111.  113;  Howe  v.  Flem- 
ing, l::^^  Ind.  262,  24  N.  E.  238;  Strat- 
ton  V.  Hawks,  43  Kan.  538,  23  Pac. 
591;  Interstate  Co.  v.  Bailey,  29  Ky. 
Law  Eep.  468,  93  S.  W.  578;  Winston 
V.  Prevost,  6  La.  Ann.  164;  Inhabi- 
tants of  Milford  v.  Veazie  (Me.), 
14  Atl.  730;  Bain  v.  Walsh,  85  Me. 
108,  26  Atl.  1001;  unless  there  is  an 
apparent  abuse  of  discretion:  Simp- 
son V.  Norton,  45  Me.  281;  Glenn 
V.  Eogers,  3  Md.  312;  Smith  v.  Brown, 
151  Mass.  338,  24  N.  E.  31;  Adams 
V.  Leland,  7  Pick.  (Mass.)  62;  Hume 
V.  Hopkins,  140  Mo.  65,  41  S.  W.  784 
Pickard  v.  Bailey,  26  N.  H.  152 
Bachelder  v.  Nutting,  16  N.  H.  261 
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view:  "The  question  in  every  case  is,  whether  there  has 
been  evidence  enough  to  satisfy  the  court  before  which  the 
trial  is  had,  that  to  use  the  words  of  Bailey,  J.,  in  Eex  v. 
Denio  'a  bona  fide  and  diligent  search  was  made  for  the 
instrument  where  it  was  likely  to  be  found.'  But  this  is 
a  question  much  fitter  for  the  court  which  tries  than  for 
us.  They  have  to  determine  whether  evidence  is  satis- 
factory, whether  the  search  has  been  made  bona  fide, 
whether  there  has  been  due  diligence,  and  so  on.  It  is  a 
mere  waste  of  time  on  our  part  to  listen  to  special  plead- 
ing on  the  subject.  To  what  employment  shall  we  be 
devoted  if  such  questious  are  to  be  brought  before  us  as 


Longstreth  v.  Korb,  64  N.  J.  L.  112, 
44  Atl.  934;  Johnson  </.  Am  wine,  42 
N.  J.  L.  451,  36  Am.  Bep.  527;  Staf- 
ford V.  Stafford,  1  N.  J.  Eq.  525; 
Kearney  y.  New  York,  92  N.  Y.  617; 
Mason  v.  Libbey,  90  N.  Y.  683,  and 
cases  cited;  Jackson  v.  Frier,  16 
Johns,  (N.  Y.)  193;  Woodworth  V. 
Barker,  1  Hill  (N.  Y.),  172;  Bonds 
V.  Smith,  106  N.  C.  553,  11  S.  E.  322; 
Leak  v.  Covington,  99  N.  C.  559,  6 
S.  E.  241;  Wells  v.  Martin,  1  Ohio 
St.  386;  Gorgas  t.  Hertz,  150  Pa. 
538,  24  Atl.  756 ;  unless  manifestly 
insufficient :  Elrod  v.  Coehran,  59  S.  C. 
467,  38  S.  B.  122;  Congdon  v.  Mor- 
gan, 14  S.  C.  587;  Tyree  v.  Magness, 

1  Sneed  (Tenn.),  276;  Durgin  v. 
Danville,   47   Vt.   95;    Ben   v.   Peete, 

2  Band.  (Va.)  539;  Doe  v.  Aiken,  31 
Fed.  393;  Minor  v.  Tillotson,  7  Pet. 
(U.  S.)  99,  8  L.  Ed.  621;  Boyle  v. 
Arledge,  Fed.  Cas.  No.  1758,  1  Hemp, 
(ir.  S.)  620,;  Tiffany  v.  McCum- 
ber,  13  U.  C.  Q.  B.  159.  In  Georgia, 
while  it  has  been  held  that  the  suf- 
ficiency of  the  evidenco  of  the  loss  or 
destruction  is  within  the  discretion  of 
the  court  (Cox  v.  McDonald,  118  Ga. 
414,  45  8.  B.  401),  yet  in  Bower 
T.     Cohen,    supra,    the    court     said: 


"While  the  court  has  a  discretion  as  to 
the  weight  of  evidence  showing  loss  or 
destruction,  we  do  not  think  that  mere 
proofi  that  inquiry  from  one  person, 
only,  whose  name  appears  in  the  chain 
of  title,  subsequent  to  the  execution  of 
the  deed  sought  to  be  introduced,  will 
be  a  sufSeient  foundation  for  the  in- 
troduction of  secondary  evidence; 
And  especially  is  this  true,  when  the 
evidence  does  not  disclose  that  any 
inquiry  was  niade  of  the  immediate 
predecessor  in  title  of  the  party 
seeking  to  introduce  the  copy  deeds." 
In  Freeman  v.  Wm.  M.  Rice  Institute 
(Tex.  Civ.  App.),  128  S.  W.  629, 
it  is  held  that  while  the  sufficiency  of 
the  proof  upon  this  issue  is  a  question 
within  the  ,  sound  discretion  of  the 
trial  judge,  such  discretion  cannot  be 
arbitrarily  exercised,  and  when  all  the 
evidence  in  the  case  tends  to  estab- 
lish the  loss  of  the  original  deed  and 
reasonable  diligence  on  the  part  of 
the ,  party  offering  the  secondary  or 
circumstantial  evidence  of  its  execu- 
tion to  procure  the  original,  such  evi- 
dence should  be  admitted:  McDonald 
V.  Hanks,  52  Tex.  Civ.  App.  140,  113 
S.  W.  604;  Smith  v.  Cavit,  20  Tex, 
Civ.  App.  558,  50  S.  W.  167. 
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matters  of  law?"*^  The  rule  undoubtedly  is  that  the  loss 
or  destruction  of  the  document  need  not  be  proved  beyond 
the  possibility  of  mistake.  It  is  enough  if  the  testimony 
satisfies  the  court  of  the  fact  with  reasonable  certainty.*^ 
Mr.  Justice  Campbell  says:  "We  agree  that  the  rule  of 
law  which  requires  the  best  evidence  within  the  power  or 
control  of  the  party  to  be  produced  should  not  be  relaxed, 
and  that  the  court  should  be  satisfied  that  the  better  e\d- 
dence  has  not  been  willfully  destroyed  nor  voluntarily 
withheld.  But  the  rule  on  the  subject  does  not  exact  that 
the  loss  or  destruction  of  the  document  of  evidence  should 
be  proved  beyond  all  possibility  of  a  mistake.  It  only  de- 
mands that  a  moral  certainty  should  exist  that  the  court 
has  had  every  opportunity  for  examining  and  deciding  the 
cause  upon  the  besi  evidence  within  the  power  or  ability 
of  the  litigant. ' '  *''  The  question  always  is,  whether  sufficient 
search  has  been  made  to  justify  the  admission  of  secondary 
evidence.  The  rules  of  evidence  are  adopted  for  practical 
purposes  in  the  administration  of  justice;  and  although  it 
is  laid  down  in  the  books,  as  a  general  rule,  that  the  best 
evidence  the  nature  of  the  case  will  admit  of  must  be  given, 
yet  it  is  not  understood  that  this  rule  requires  the  strongest 
possible  assurance  of  the  matter  in  question.     The  extent 

«  Reg.  V.  Kenilworth,  7  Q.  B.  642,  politan  El.   E.   Co.,   15   Daly,   294,   6 

115  Eng.  Eeprint,  631.     (Citing  Eex  N.  Y.  Supp.  526;   Gillis  v.  Wilming- 

V.  Denio,  7  B.  &  C.  620,  108  Eng.  Re-  ton   etc.   E.   Co.,   108   N.   C.   441,   13 

print,  854.)  S.   E.   11,   1019;   Wells   v.  Martin,   1 

46  Agee  V.   Messer-Moore   Ins.   etc.  Ohio   St.   386;    Bright   v.   Allan,   203 

Co.,    165    Ala.    291,    51    South.    829;  Pa.  386,  53  Atl.  248;  Norris  v.  Clink- 

Ovfen   V.   Paul,   16   Ala.    130;    Elwell  scales,   47   S.   C.   488,  25   S.   E. -797: 

V.  Mersiek,  50  Conn,  272;   Harper  v.  Simonson  v.  Aney,  26  S.  D.  121,  128 

Scott,   12   Ga.   125;    Wolters  v.   Ee^-  N.    W.    319;    Tyree    v.    Magness,    1 

ward,   16   Haw.   25;    McCormick   etc.  Sneed     (Tenn.),      276;      Rushing    v. 

Co.  V.  Gray,  114  Ind.  340,  16  N.  E.  Lanier,   51   Tex.   Civ.   App.   278,   111 

787;    Burke  v.   Tregre,  28   La.   Ann.  S.  W.   1089;    Cheatham  v.  Eiddle,   8 

437;   Taunton  Bank  v.  Eiehardson,  5  Tex.  162;   Corbett  v.  Nutt,  18  Gratt. 

Pick.  (Mass.)  436;  Burt  v.  Long,  106  (Va.)  62-1- ;  United  States  v.  Sutter,  21 

Mich.    210,    64    N.    W.    60;    Phoenix  How.    170,    16    L.    Ed.    119;    United 

Ins.  Co.  V.  Taylor,  5  Minn.  492;  Clark  States  v.  Sutter,  21  How.  (U.  S.)  170, 

».  Hornbeck,  17  N.  J.  Eq.  430;  Cul-  16  L.  Ed.  119;  Bartlett  v.  Smith,  11 

linan  v.  Hosmer,  100  App.  Div.  148,  Mees.  &  W.   483. 
91  N.  Y.  Supp.  607;  Kane  v.  Metro-  47  United  States  v.  Sutter,  supra. 
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to  wMcla  the  rule  is  to  be  pushed  is  governed  in  some 
measure  by  circumstances.  If  any  suspicion  hangs  over 
the  instrument,  or  that  it  is  designedly  withheld,  a  more 
rigid  inquiry  should  be  made  into  the  reasons  for  its  non- 
production.  But  when  there  is  no  such  suspicion,  all  that 
ought  to  be  required  is  reasonable  diligence  to  obtain  the 
original.**  Once  the  loss  by  destruction  is  established,  of 
course  the  necessity  for  evidence  of  search  is  obviated.*® 
The  loss  or  destruction  may  be  proved  by  circumstantial 
evidence.^"  The  following  are  illustrations  of  facts  which 
have  been  held  sufficient  proof  of  loss  or  destruction,  and 
search.  The  search  has  been  held  sufficient  when  it  is 
shown  that  a  paper  whose  custody  belongs  to  a  particular 
office  cannot  be  found  in  that  office;^'  that  the  paper  was 
left  on  the  table  and  though  diligent  search  was  made  it 
could  not  be  found  ;^^  that  a  search  was  made  among  the 
papers  saved  from  a  fire;^^  that  the  note  was  offered  in 
evidence  before  the  witness,  a  justice,  and  that  he  had 
made  diligent  search  among  his  papers ;  '*  that  the  note  in 
question  had  either  been  lost  by  being  picked  from  the 
pocket  of  the  witness  or  by  being  mislaid  ;^^  that  an  un- 
successful search  was  made  in  the  clerk's  office  for  an  exe- 
cution, the  sheriff  who  once  had  possession  of  the  office 
being  dead  and  his  house  having  been  burned,  and  inquiry 

48  Minor  t.   Tillotson,   7   Pet.    (TJ.  51  Johnson  v.  Powell,  30  Ala.  113 
S.)   99,  8  L.  Ed.  621,  cited  and  rule  Poe  v.  Borrah,  20  Ala.  288,  56  Am, 
followed  in  Gregg  v.  Forsyth,  24  How.  Dec.  196;  Carter  v.  Edwards,  16  Ind 
(XT.  S.)   180,  16  L.  Ed.  732.  238;  New  York  Car  Oil  Co.  v.  Eich 

49  Rhode  V.  McLean,  101  111  467.  ™°i'^>   6   Bosw.    (N.   Y.)    213;    Will- 

,.«  i«,-xi  T    iv         ^n  n  000         i3™3   ^-   Kerr,   113   N.   C.   306,    18   S 

50  Witter  V.  Latham,  12  Conn.  392;       „    _„,     T^     •  ,         ^      ,  -  ™ 

„     ,     ,    _         .,              -,.,,.          ,„  B.  501;  Daniels  v.  Creekmore,  7  Tex, 

Central    Turnpike     v.     Valentine,     10  '       ,,,„„„,„,,„'. 

T,.  1      /»,       V   -,.o     m       i       -D     1  Cir.  App.  573,  27  S.  W.  148;  Braia- 

Pick.   (Mass.)   142;  Taunton  Bank  v.  ^fl         '                 ,          ' 

_,.  ,     \          i    „.',       ,„       .      .„„  tree  v.  Battles,  6  Vt.  395. 

Richardson,    5     Pick.     (Mass.)     436  „  m  ,            V.          ■,,    T.r      ,.■. 

TT      ■,         T^      1        •  1        n-T  nr-  I.    flc  ^^  Tyler   v.    Dyer,    13    Me.    41. 

Howd  V.  Breokenridge,   97  Mich.  65,  ^                 •'     ' 

^^  -KT   rrr   «„■./-,,,         TT      v    1     1  r?  ^^  Thaycr  V.  Barney,  12  Minn.  502; 

56  N.  W.  221;  Clark  v.  Hornbeck,  17  ^     .  ,     ^  „'               ''           „.            ' 

^T    T  T,      ,„„    TTT  „         T    .         TvTj!  Dauiels  V.  Crcekmore,  7  Tox.  Civ.  Add. 

N.  J.  Ea.  430:  Wells  v.  Jackson  Mfg.  '                       '^ 

n^      .o  ^T  TT    .ni     -Di  •        -^    till  573,  27  S.  E.  148;  Burt  V.  Long,  106 

Co.,  48  N.  H.  491;  Blair  v.  Flack,  141  '                        '                       S' 

N.  T.  53,   35  N.  E.  941;   Parks  v.  Z^','  *"*  ^LT:   „■.      ,„ 

T^     1,     o  TIT  ^i.    e.  o  /T>    ^  OQ1  **  Conkey  t.  Post,  7  Wis.  131. 

Dunkle,  3  Watts  &  S.  (Pa.)  291.  _^  „  ^,.'  „  !,.  n   oe  th   «=« 

'  ^      '  S5  McMiHan  v.  Bethold,  35  111.  250, 

Evidence  II — 17 
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made  of  members  of  his  family  ;^^  that  the  deed  had  been 
deposited  in  the  postoffiee  by  the  grantee  directed  to  an- 
other, who  testified  that  he  had  not  received  it,  and  that 
inquiry  had  been  made  at  the  office  of  deposit  and  de- 
livery;*^ that  a  certain  letter  was  stamped  and  addressed 
and  left  in  a  letter-box  in  a  store  and  an  employee  testified 
that,  if  so  left,  he  had  mailed  it;^*  that  the  paper  was 
tendered  to  the  defendant  who  threw  it  aside,  and  that  it 
was  not  seen  again;*®  that  the  letters  of  which  no  copies 
had  been  made  had  been  mailed  to  a  foreign  country  and 
replies  received  in  due  course  of  mail.^"  That  search  had 
been  made  in  vain  by  the  proper  custodian  in  vaults  where 
certain  plats  were  kept,  as  well  as  in  every  other  likely  place, 
was  also  held  sufficient.^'  Where  there  were  three  grantees 
named  in  a  tax  deed,  either  one  of  whom  was  as  much  thfe 
rightful  and  lawful  custodian  of  the  deed  as  the  other,  evi- 
dence by  one  of  the  grantees  that  he  had  once  had  pos- 
session of  the  original,  and  had  searched  for  it,  but  could 
not  find  it,  without  proof  that  it  was  not  in  the  custody 
of  one  of  the  other  two  grantees,  was  insufficient  as  a 
predicate  for  the  introduction  of  secondary  evidence,  and 
it  was  error  to  admit  the  copy  of  the  deed.®^  When  a 
prior  deed  in  the  chain  of  title  of  the  present  owners  was 
lost,  and  diligence  was  shown  to  have  been  used  in  the 
search  for  it  with  the  exception  of  inquiries  from  the  gran- 
tor to  the  owners  of  the  land,  the  court  held  such  inquiries 
unnecessary  when  it  was  proved  that  the  deed  had  been 
executed  more  than  forty  years  previously  and  had  been 
duly  recorded,  on  the  ground  that  it  was  extremely  im- 
probable the  grantor  had  possession  of  it,  he  having  parted 
with  the  whole  of  his  title  and  having  no  further  interest 
in  the  preservation  or  custody  of  it."^ 

56  Leland  v.  Cameron,  31  N.  Y.  115.  6i  McDonald  v.  Stark,  176  111.  456, 

B7  McEae  v.  Pegues,  4  Ala.  158.  52  N.  E.  37. 

58  Sanborn   v.   Cunningham,  4   Cal.  62  C.   W.   Zimmerman   Mfg.   Co.   T. 
Cnrep.  95,  33  Pac.  894.  Dunn,  163  Ala.  272,  50  South.  906. 

59  Stoddard  v.  Mix,  14  Conn.  12.  (»  l^reeman  v.  Wm.  M.  Eice  Inst!- 

60  Zellerbaeh  v.  Allenberg,  99  Cal.  tute    (Tex.    Civ.    App.),    128    S.    W. 
57,  33  Pac.  786.  629.     See,  also,  Jackson  t.  Bussell,  i 
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§  215  (215).  Importance  of  documents  as  affecting 
'Jilig'ence. — No  absolute  rule  has  been  or  can  be  laid  down 
defining  what  search  shall  be  considered  as  a  search  prose- 
cuted with  reasonable  diligence.  The  degree  of  diligence 
which  shall  be  considered  necessary,  in  any  case,  will  de- 
pend on  the  circumstances  of  the  particular  case — the  char- 
acter and  importance  of  the  paper — the  purposes  for 
which  it  is  proposed  to  use  it,  and  the  place  where  a  paper 
of  the  kind  may  naturally  be  supposed  to  be  likely  to  be 
found.  The  strictness  of  the  rule  requiring  search  and 
proof  of  loss  varies,  therefore,  in  proportion  to  the  im- 
portance and  value  of  the  documents.  The  subject  has 
been  elaborately  discussed  in  a  New  Jersey  case  which 
stands  sponsor  for  most  of  the  propositions  on  the  sub- 
ject.^* The  value  of  a  paper  is  a  circumstance  entering 
into  the  degree  of  diligence  required.  If  the  document  be 
an  important  one,  such  as  that  the  owner  would  have  an 
interest  in  preserving  it,  or  if  it  be  such  as  is  generally 
carefully  preserved,  or  if  there  is  any  reason  to  suspect 
that  it  may  be  withheld  for  some  improper  reason,  diligent 
search  and  very  strict  proof  may  be  properly  required.*® 
Mr.  Justice  Swayne  says,"*  "The  principle  established  by 
this  court  as  to  secondary  evidence  in  cases  like  this  is, 
that  it  must  be  the  best  the  party  has  it  in  his  power  to 
produce.  The  rule  is  to  be  so  applied  as  to  promote  the 
ends  of  justice  and  guard  against  fraud,  surprise  and  im- 

Wend.    (N.  T.)    543    (search  in  sur-  application  we  have  freely  availed  our- 

rogate's  office  for  ancient  will) ;  Teall  selves. 

V.  Van  Wyck,  10  Barb.  (N.  Y.)  376  65  Juzan  v.  Toulmin,  9  Ala.  662,  44 
(search  for  justice's  bond);  Francis  Am.  Dec.  448;  Waller  v.  School  Dist., 
V.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404  22  Conn.  326;  Sexton  v.  McGill,  2 
(ship's  papers);  Minshall  v.  Lloyd,  La.  Ann.  190;  Winston  v.  Prevost,  6 
2  Mees.  &  W.  450,  6  L.  J.  Ex.  115,  1  La.  Ann.  164;  Johnson  v.  Arnwine,  42 
Jur.  336  (sheriff's  warrants);  Free-  N.  J.  L.  451,  36  Am.  Bep.  527;  Wise- 
man v.  Arkell,  2  Barn.  &  C.  494,  107  man  v.  Northern  Pac.  Ry.  Co.,  20 
Eng.  Reprint,  467  (depositions).  For  Or.  425,  23  Am.  St.  Bep.  135,  and 
other  illustrations  see  §  212,  ante.  note,  26  Pac.  272;  Beirne  v.  Eosser, 
64  Johnson  v.  Arnwine,  13  Vroom  26  Gratt.  (Va.)  537;  Minor  v.  Tillot- 
(42  N.  J.  L.),  451,  36  Am.  Bep.  son,  7  Pet.  99,  8  L.  Ed.  621. 
527;  and  from  the  abundant  supply  66  Nash  v.  Williams,  20  Wall.  (87 
of  good  law  and  illustrations  of  its  U.  S.)  226,  22  L.  Ed.  254. 
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position."*''  But  if  there  is  no  ground  for  suspicion  as  to 
the  existence  of  the  writing  or  that  it  is  designedly  with- 
held, all  that  should  be  required  is  a  reasonably  diligent 
search  for  the  original.  If,  on  the  other  hand,  the  docu- 
ment is  only  of  transitory  interest  or  little  value,  as,  for 
instance,  an  envelope,  a  newspaper  or  such  private  letters 
as  are  not  usually  preserved,  very  slight  evidence  may 
suffice,  as  in  such  case  the  loss  would  be  very  readily  in- 
ferred. A  greater  degree  of  diligence  would  be  expected 
in  the  search  for  an  important  paper,  such  as  a  deed  or  a 
subsisting  agreement,  than  would  be  required  in  the  effort 
to  procure  a  paper  of  comparatively  little  importance, 
which  there  would  be  no  special  interest  in  preserving, 
such  as  a  satisfied  agreement,  or  an  expired  lease,  or  in- 
denture of  apprenticeship,  or  any  other  document  the  keep- 
ing or  destruction  of  which  was  a  matter  of  no  moment."^ 
So  if  no  direct  issue  is  made  upon  the  fact,  either  of  the 
existence  of  the  document  or  its  loss,  less  strictness  will 
be  required.*^"  The  character  of  the  paper  will  also  influ- 
ence, greatly,  the  determination  of  the  place  where,  or  the 
person  with  'vrhom,  the  search  should  be  made.''"     If  the 

67  Eenner  v.  Bank  of  Columbia,  9  1  Brev.  (S.  C.)  236;  Williams  t.  Will- 
Wheat.  581,  6  L.  Ed.  166;  1  Greeul.  ard,  23  Vt.  369;  Beirne  v.  Eoss-jr, 
Ev.,  §  84,  and  note.  26  Gratt.  (Va.)  537;  Bouldin  v.  Mas- 

68  Beall  V.  Bearing,  7  Ala.  124;  sie,  7  Wheat.  (U.  S.)  122,  5  L.  Ed. 
Waller  v.  New  Milford  Eleventh  414;  Freeman  v.  Arkell,  2  Barn.  &  C. 
School  Dist.,  22  Conn.  326;  Crawford  494,  107  Eng.  Reprint,  467;  Brewster 


V.  Hodge,  81  Ga.   728,  8  S.  E.  208 
Rhode  V.  McLean,  101  111.  467 ;   At 
ehison  etc.  R.  Co.  v.  Palmore,  68  Kan, 
545,   64  L.   R.   A.   90,   75   Pac.   509 
Wright  V.  State,  88  Md.  436,  41  Atl, 


V.  Sewell,  3  Barn.  &  Aid.  296,  22  Rev. 
Rep.  395,  5  Eng.  Com.  L.  177,  106 
Eng.  Reprint,  672;  Gathercole  v. 
Miall,  15  Mees.  &  W.  319,  5  L.  J.  Ex. 
179,  10  Jur.  337. 


795;  Sloeum  v.  Braoy,  65  Minn.  ICO,  69  Doe  v.  Aiken,  31  Fed.  393;  An- 
67  N.  W.  843;  Baker  v.  Squi^r,  3  glo-Ameriean  Packing  etc.  Co.  v. 
Thomp.  &  0.  (N.  Y.)  465;  Chrysler  Cannon,  31  Fed.  313;  Wisem.in  v. 
T.  RoMoia,  43  N.  Y.  209;  Haywood  Northern  Pac.  R.  Co.,  20  Or.  425,  23 
etc.  Koad  Co.  v.  Bryan,  51  N.  C.  Am.  St.  Rep.  135,  26  Pac.  272;  Wills 
82;  Johnson  v.  Arnwine,  42  N.  J.  L.  v.  MeDole,  5  N.  J.  L.  501. 
461,  36  Am.  Rep.  527;  American  L.  7ff  As  was  said  by  Lord  Ellen- 
Ins.  Co.  V.  Rosenagle,  77  Pa.  507;  borough,  in  The  King  t.  Inhabitants 
Spaulding  v.  Bank  of  Susquehanna  of  Morton,  4  Mees.  &  S.  48,  105  Eng. 
County,  9  Pa.  28;  Turner  y.  Moore,  Kejrint,    753:    "The    making    search 
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document  be  a  private  paper,  in  wMcli  the  party  offering 
secondary  evidence  of  its  contents  has  a  personal  interest, 
and  it  be  an  important  paper,  snch  as,  in  the  usual  course 
of  business,  would  be  likely  to  be  in  his  possession,  or  in 
the  possession  of  another,  for  his  benefit — as,  for  instance, 
articles  of  agreement  to  which  he  is  a  party — pursuit  of  it 
in  every  direction  in  which  the  original  can  be  traced  may 
reasonably  be  required,  before  secondary  evidence  of  its 
contents  will  be  received.''^  If  the  document  be  one  in 
which  other  persons  are  also  interested,  which  has  been 
placed  in  the  hands  of  a  custodian  for  safekeeping,  the 
latter  must  be  required  to  make  search,  and  the  fruitless- 
ness  of  such  search  be  shown,  before  secondary  evidence 
can  be  let  in.'^^  If  the  paper  be  one  of  importance  chiefly 
to  third  persons,  search  among  the  papers  of  such  of  the 
parties  as  would  have  an  interest  in  the  preservation  of 
the  paper,  or  would,  under  the  circumstances,  be  likely  to 
have  it  in  possession,  will  be  sufficient.^^  If  the  paper 
be  one  of  a  kind  that  in  the  usual  course  of  business  would 
have  a  proper  place  of  deposit,  search  in  that  place  is  all 
that  will  be  required,  and,  in  the  absence  of  grounds  of 
suspicion  that  the  original  has  been  fraudulently  withheld, 
vnll  justify  the  admission  of  secondary  evidence,  without 
calling  persons  who  have  had  access  to  the  paper,  and 
possibly  might  have  the  original  in  their  possession.''*     So 

and  using  due  diligence  are  terms  ap-  should  be  made,  and  if  not  found, 
plieable  to  some  known  or  probable  then  secondary  evidence  will  be  ad- 
place  or  person,  in  respect  of  which  missible"^  Eeg.  v.  Overseers  of  Hinck- 
diligenoe  may  be  used."  "If,"  says  ley,  3  Best  &  S.  885,  9  Jur.,  N.  S., 
Chancellor  Green,  "the  person  to  whom  1054,  32  L.  J.  M.  C.  158,  8  L.  T., 
the  paper  belongs,  or  who,  by  law,  JST.  S.  270,  9  Jur.  1054,  11  W.  E.  S63. 
has  the  custody  of  it,  or  to  whom  it  Tl  Smith  v.  Axtell,  Saxt.  (1  N.  J. 
has  been  intrusted  by  another,  testi-  Eg.)  494. 

fies  that  he  has  made  diligent  search  72  i  Whart.  Ev.,  §  144;  Hart  v. 
for  it,  where  it  was  likely  to  be  found.  Hart,  1  Hare,  8,  66  Eng.  Eeprint,  927, 
it  is  suflScient  evidence  of  its  loss":  78  Eeg.  v.  Overseers  of  Hinckley, 
Clark  V.  Hornbeck,  2  C.  B.  Green  (17  3  Best  &  S.  885;  Minor  v.  Tillotson, 
N.  J.  Eq.),  430.  "The  first  inquiry,"  7  Pet.  (U.  S.)  99,  8  L.  Ed.  621;  King- 
says  Blackburn,  J.,  "is,  where  would  wood  v.  Bethlehem,  1  J.  S.  Green  (13 
the  document  naturally  be,  if  it  be  N.  J.  L.),  221. 
still  in  existence,  for  there  the  search  1*  1  Taylor,-  Bv.,  §  401. 
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after  the  execution  of  a  deed  by  the  vendor,  his  title  bond 
is  presumed  to  have  been  given  up  and  destroyed,  and  such 
documents  as  paid  notes,  lottery  tickets  and  notices,  when 
the  date  of  the  event  has  passed,  have  been  held  to  have 
been  of  minor  importance  and  not  calling  for  any  special 
exertion  of  search.'^^  A  search  for  documents  is  not  neces- 
sary where,  from  the  nature  of  the  case,  it  is  evident  that 
it  would  he  unavailing ,  as  where  there  is  positive  proof 
that  the  paper  had  been  lost.''®  The  same  is  true  if  the 
paper  had  never  been  in  the  custody  or  control  of  the  per- 
son wishing  to  give  testimony  of  its  contents.'''' 

§  215a  (215).  Same — Time  of  search. — ^How  long  before 
the  trial  should  the  search  for  a  missing  document  cease? 
No  precise  rule  can  be  stated  as  to  the '  time  when  the 
search  should  have  been  made.  Applying  the  general  rule, 
the  search  should  have  been  made  so  recently  as  to  satisfy 
the  court  that  every  reasonable  effort  has  been  made  in 
good  faith  to  furnish  the  best  evidence.  In  an  English 
case  a  search  among  proper  papers  three  years  before 
the  trial  was  held  sufficient.''*  Though  Taylor  cites  this 
case  as  authority  for  the  proposition  that  the  search  need 
not  be  recent  nor  for  the  purposes  of  the  cause,  he 
adds  that  it  would  have  been  more  satisfactory  had  the 
papers  been  again  examined.''®  In  a  Pennsylvania  case 
it  was  held  that  a  search  made  more  than  a  year  before 
the  trial  was  not  sufficient  for  the  admission  of  secondary 
evidence.*"  This  rule  was  adhered  to  in  a  later  case  in 
the  same  state  where  search  had  not  been  made  for  three 
years.*^     For  ourselves,  we  confess  we  do  not  understand 

75  Williams    v.    Mitchell,    3C    Ala.  tt  Wulls   v.   Miller,  37   HI.  276. 
299;  May  v.  Hill,  5  Litt.  (Ky.)  307;  78  Fitz  v.  Babbits,  2   Moody  &  E. 
Yoter  V.  Sanno,  6  Watts  (Pa.),  164;       gO. 

Brown  v.  Eedwyne,  16  Ga.  67;  Spencer  ^^  ^j,     ,   j,^     ,  ^„_ 

V.  Conrad,  9  Bob. ,  (La.)   78.  ''           ' 

76  Postal  y.  Palmer,  71  Iowa,  157,  *<"  ^°'^^^  '•  ^^1^°"'  ^^  Pa.  641. 
32  N.  W.  257;  Mattson  v.  Minnesota  *1  Burr   T.   Kase,   168   Pa.   81,  31 
&  N.  W.  E.   Co.,  98  Minn.  296,  108  Atl.  954. 

N.  W.  517.    See,  also,  §  214,  ante. 
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the  reasoning  wMcli  can  fix  either  one  year  or  three  years 
as  sufficient.  In  our  opinion  the  search  should  be  con- 
tinued up  to  so  recent  a  time  as  to  preclude  the  possibility 
of  the  docunaent  having  become  available  siace  the  alleged 
termination  of  the  last  search.  We  prefer  the  statement 
of  Lumpkin,  P.  J.,  in  a  case  where  the  search  was  made 
in  a  lawyer's  office  three  years  before  the  trial.  The 
learned  judge  said  that  there  was  no  evidence  that  the 
missing  document  was  not  in  existence  and  could  not  be 
found  at  the  time  the  copy  of  it  was  sought  to  be  intro- 
duced as  secondary  evidence.  That  an  ineffectual  search 
was  made  for  it  at  a  time  long  previous  to  the  trial  by  the 
person  in  whose  custody  it  was  shown  to  have  been  when 
last  seen  did  not  establish  the  fact  that  he  had  not  in  the 
meantime  found  the  paper  or  could  not  have  produced  it 
at  the  trial.^*  There  is  this  view,  also,  that  the  document 
may  actually  have  been  found  in  the  interval.  The  safe 
and  proper  and  logical  method,  in  our  opinion,  to  present 
the  result  of  the  search  would  be  that  the  search  was  con- 
tinued up  to  the  time  the  secondary  evidence  is  presented 
in  lieu  of  it,  and  the  evidence  should  be,  not  that  the  docu- 
ment was  lost,  and  could  not  be  found,  but  is  lost  and  cannot 
be  found;  in  other  words,  that  as  the  loss  and  search  are 
the  foundation  for  the  use  of  the  secondary  evidence  at 
the  time  the  secondary  evidence  is  offered,  so  the  evidence 
of  the  loss  and  search  should  comprise  the  efforts  to  find 
the  document  right  up  to  the  date  of  the  trial. 

§  216  (216).  Competency  of  witnesses  to  prove  loss — 
Hearsay  admissions — Affidavit. — ^At  this  date  there  hardly 
exists  any  necessity  to  address  ourselves  to  this  branch 
of  the  subject,  as  the  old  practice  has  been  almost  entirely 
swept  away  and  replaced  by  provisions  which  enable  the 
courts  to  hear  all  relevant  testimony  which  may  aid  in  the 
decision  of  the  preliminary  question.  The  rule  forbidding 
hearsay  testimony  precludes  the  admission  of  the  mere 
declarations  of  third  persons  who  have  had  the  custody 

62  Lott  T.  Buck,  113  Ga.  640,  39  S.  B.  70. 
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of  documents.*'  In  such  cases  the  person  should  be  served 
with  a  subpoena  duces  tecum  or  their  depositions  should 
in  proper  cases  be  taken.**  But  in  England,  in  a  few  in- 
stances, such  declarations  seem  to  have  been  received, 
although  clearly  hearsay  evidence,  apparently  on  the 
theory  that,  as  the  evidence  was  of  a  preliminary  fact  and 
addressed  to  the  court  only,  the  ordinary  rule  should  be 
relaxed.*^  The  admissions  of  a  party  or  of  his  attorney 
or  agent  that  a  document  has  been  lost  are  sufficient  proof 
of  loss.*"  Before  the  adoption  of  statutes  allowing  parties 
to  testify  in  their  own  behalf,  it  was  the  common  practice 
for  the  court  to  receive  the  ex  parte  affidavit  of  the  party 
as  evidence  on  this  question,*'^  but  the  affidavit  was  not  ad- 
missible as  evidence  of  any  other  fact.**  In  such  cases,  of 
course,  the  affidavit  had  to  show  due  diligence  in  the  search 
and  compliance  with  the  other  requirements  already 
stated.*®  Since  parties  are  allowed  to  testify  in  their  own 
behalf,  there  would  seem  no  good  reason  for  admitting 
ex  parte  affidavits  as  evidence.     The  party  should  give  his 

83  Governor   v.   Barkley,    4   Hawks  8   Mart.,   O.   S.    (La.),   316;    Mande- 

(II  N.  C),  20;  Justice  V.  Luther,  94  villa     v.     Eeyno-lds,    68    N.    Y.    528; 

N.  C.  793;  Masterson  v.  Jordan  (Tex.  Shortz    v.    TJnangst,    3    Watts    &  S. 

Civ.    App.),   24   S.   W.   549;    Eex    v.  (Pa.)  45;  Diehl  v.  Emig,  65  Pa.  320; 

Denio,   7   Barn.   &  C.   620,   108   Eng.  Stebbins  v.  Duncan,  108  U.  S.  32,  27 

Reprint,  854;  Walker  v.  Beauchamp,  6  L.  Ed.  641,  2  Sup.  Ct.  Rep.  313;  Eex 

Car.  &  P.  552.  v.  Haworth,  4  Car.  &  P.  254. 

8*  Reg.   V.   SafCron   Hill,   22   L.   J.  87  Ward  v.  Ross,    1    Stew.     (Ala.) 

(M.  C.)  22,  1  El.  &  Bl.  93,  118  Eng.  136;   Skinker  v.  Flohr,  13   Gal.  638; 

Reprint,  371.  Porter  v.  Ferguson,  4  Ela.  102;  Smith 

SB  Tayl.  Ev.,  10th  ed.,  §430;   Reg.  v.  Atwood,  14  Ga.  402;   Cleveland  v. 

V.  Kenilworlh,  2  Ses.  Cas.  72,7  Q.  B.  Worrell,    13     Ind.    545;     Mitchell   >. 

642,9  Jur.  898;  Reg.  v.  Braiutree,  27  Shanley,     12     Gray      (Mass.),     206; 

L.  J.    (M.  0.)    1,  1  El.  &  El.  52,  4  Beachbord    v.    Luce,     22    Mo.     168; 

Jur.,  N.   S.,  1238,  120  Eng.  Reprint,  Stevens  v.  Reed,  37  N.  H.  49;   Wells 

827;  Smith  v.  Smith,  Ir.  Rep.  10  Eq.  v.   Martin,  1   Ohio   St.   386;    Wallace 

273.  V.  Wilcox,   27   Tex.   60;   Fivterson  v. 

86  Pentecost  v.  State,  ,107  Ala.  81,  Winn,  5  Pet.   (U.  S.)    233,  8  L.  Ed. 

18   South.   146;   Elliott  v.  Dyoke,   78  108. 

Ala.  150;   Cooper  v.  Maddan,  6  Ala.  S8  Mason  v.  Tallman,  34  Me.  4/2. 

431;  Indianapolis  Ry.  Co.  v.  Jevrett,  .   89  Palmer  t.  Logan,  4  111.  56-  Car- 

16   Ind.    273;     Pearn    v.     Taylor,    4  ter  v.  Vaulx,  2   Swan   (Teun.),  639- 

Bibb  (Ky.),  363;  Latapie  v.  Gravier,  Mason  v.  Tallman,  34  Me.  472. 
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evidence  in  open  court  or  by  deposition  as  upon  other 
issues.  He  should  be  prepared  with  his  witnesses  to  tes- 
tify as  to  execution,  acknowledgment^"  and  attestation.^^ 
If  it  is  sought  to  establish  a  copy  of  the  document,  proof 
should  be  given  of  its  having  been  made  before  the  date 
of  the  loss  of  the  original.*^  The  death  of  the  other  party 
to  the  instrument  does  not  preclude  the  survivor  from  prov- 
ing the  loss.®^  It  formed  one  exception  to  the  common- 
law  rule  that  parties  were  not  competent  to  testify  in  their 
own  behalf,  that  where  a  deed  or  other  material  written 
instrument  of  evidence  was  lost,  its  contents  having  been 
first  proved,  the  party's  own  oath  was  received  to  estab- 
lish, not  the  contents,  of  the  lost  instrument,  but  the  fact 
and  circumstances  of  its  loss."* 

§  217  (217).  Documents  beyond  the  jurisdiction  of  the 
court. — The  law  relating  to  secondary  evidence  of  docu- 
ments beyond  the  jurisdiction  of  the  court  presents  a 
humiliating  conflict.  There  are  about  twelve  states  rule 
one  way  and  twelve  another,  notwithstanding  the  United 
States  supreme  court  has  spoken  with  no  uncertain  voice 
upon  the  question.  In  the  leading  case,"^  Mr.  Justice 
Swayne  said:  "In  the  present  case  the  witness  lived  in 

90  Eowland  v.  Day,  17  Ala.  681.  Shrowders  v.  Harper,  1  Harr.   (Del.) 

91  Giannone  v.  Fleetwood,  93  Ga.  444;  Tayloe  v.  Eiggs,  1  Pet.  (17.  S.) 
491,  21  S.  B.  76;  Turner  v.  Gates,  90  591,  7  L.  Ed.  275;  Delano  v.  Moore,  14 
Ga.  731,  16  S.  E.  971;  Pelton  v.  Pit-  How.  (U.  S.)  253,  14  L.  Ed.  409; 
man,  14  Ga.  530;  Jaekson  v.  Vail,  7  EUis  v.  Ellis,  1  Mo.  157  (220).  In 
Wend.  (N.  Y.)  125;  Sherman  v.  Gould  v.  Trowbridge,  32  Mo.  292, 
Champlain  Trans.  Co.,  31  Vt.  162.  293,  the  supreme  court,  speaking  of 

92  Anderson  v.  Cox,  6  La.  Ann.  9  the  exceptions,  said :  "That  a  party  to 
(a  transcript  of  a  record  containing  a  suit  is  competent  to  prove  the  loss 
a  copy  of  the  bond  sued  on  certified  of  a  paper  by  way  of  laying  the 
by  the  clerk  of  the  court  after  ao-  foundation  for  the  introduction  of 
tion  brought).  secondary    evidence    of    its    contents, 

83  Neely  t.  Carter,  96  Ga.  197,  23  provided  it  was  lost  out  of  his  own 
S.  B.  313;  Hogg  v.  Combs,  29  Ky.  custody,  is  so  well  settled  by  the  prac- 
Law  Eep.  559,  93  S.  W.  670;  Jen-  tiee  of  the  courts  as  to  admit  of  no 
kins   V.   Emmons,    117   Mo.   App.    1,  question." 

94  S.  W.  812.  8S  Burton  v.  Driggs,  20  Wall.   (87 

84  1   Greenl.   Ev.,   15th   ed.,   §  349;       U.  S.)  125,  22  L.  Bd.  299. 
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another  state  and  more  than  one  hundred  miles  from  the 
place  of  trial.  The  process  of  the  court  could  not  reach 
him;  for  all  jurisdictional  purposes  he  was  as  if  he  were 
dead.  It  is  well  settled  that  if  books  or  papers  necessary 
as  evidence  in  a  court  in  one  state  be  in  the  possession  of 
a  person  living  in  another  state,  secondary  evidence,  with- 
out further  showing,  may  be  given  to  prove  the  contents 
of  such  papers,  and  notice  to  produce  them  is  unneces- 
sary."^^ This  view  is  the  same  as  that  taken  in  a  large 
number  of  states  which  admit  the  secondary  evidence  of 
the  document  beyond  their  jurisdiction  ipso  facto,  and 
therefore  irrespective  of  any  efforts  to  produce  the  orig- 
inals.®'' It  has  been  held,  however,  in  several  states  that 
the  mere  fact  that  documents  are  outside  the  state  does 
not  warrant  the  admission  of  secondary  evidence.  These 
courts  hold  that  effort  should  be  made  in  such  case  to  ob- 


96  Shepard  v.  Giddings,  22  Conn. 
282;  Brown  v.  Wood,  19  Mo.  475; 
Teall  V.  Van  Wyck,  10  Barb.  (N.  Y.) 
376.  See,  also,  Boone  v.  Dyke's 
Legatees,  3  T.  B.  Mon.  (Ky.)  529; 
Eaton  V.  Campbell,  7  Pick.  (Mass.; 
10;  Bailey  v.  Johnson,  9  Cow.  (N.  Y.) 
115 ;  Mauri  t.  Heffernan,  13  Johns. 
(N.  Y.)  58. 

97  Sellers  v.  Farmer,  151  Ala.  487, 
43  South.  967;  Dauforth  v.  Tennes- 
see etc.  E.  Co.,  99  Ala.  331,  13  South. 
51;  Ware  v.  Morgan,  67  Ala.  461; 
Memphis  &  C.  Ey.  Co.  v.  Hembree,  84 
Ala.  182,  4  South.  392;  Zellerbaeh  v. 
Allenberg,  99  Gal.  57,  33  Pac.  786; 
Owers  T.  Olathe  Silver  Min.  Co.,  6 
Colo.  App.  1,  39  Pac.  980;  Elwell  v. 
Mersick,  50  Conn.  272;  Bowden  v. 
Aehor,  95  Ga.  243,  22  S.  E.  254; 
Shirley  v.  Hieks,  105  Ga.  504,  31  S. 
B.  105;  Thorn  v.  Wilson,  27  Ind.  370; 
Waller  t.  Cralle,  8  B.  Mon.  (Ky.) 
11;  State  Bank  etc.  Co.  v.  Evans, 
198  Mass.  11,  84  N.  E.  329; 
Stevens  v.  Miles,  142  Mass.  571,  8  N, 
E.  426;  Fuller  v.  Eobiuson,  230  Mo. 


22,  130  S.  W.  343;  Brown  v.  Wood, 
19  Mo.  475;  Beattie  v.  Hilliard,  55 
N.  H.  428;  Hirsch  v.  C.  W.  Leather- 
bee  Lumber  Co.,  69  N.  J.  L.  509,  55 
Atl.  645;  Bronson  v.  Tuthill,  1  Abb. 
Dec.  (N.  Y.)  206,  3  Keyes,  32; 
Tucker  v.  Woolsey,  6  Lans.  (N.  Y.) 
482;  Washington  Horse  Exch.  v. 
Wilson,  152  N.  C.  21,  67  S.  E.  35; 
Fosdick  V.  Van  Horn,  40  Ohio  St. 
459;  Ehodes  v.  Seibert,  2  Pa.  18; 
Hagaman  v.  Gillis,  9  S.  D.  61,  68  N. 
W.  192;  Missouri  etc.  ■  Ey.  Co.  v. 
Gober  (Tex.  Civ.  App.),  125  S.  W. 
383;  First  Nat.  Bank  v.  Willis,  82 
Tex.  141,  18  S.  W.  205;  Smith  t. 
Traders'  Nat.  Bank,  82  Tex.  368,  17 
S.  W.  779;  Johnson  v.  Union  Pac. 
E.  Co.,  35  Utah,  285,  301,  100  Pac. 
390 ;  Dwyer  v.  Salt  Lake  City  Copper 
Mfg.  Co.,  14  Utah,  339,  47  Pac.  311; 
Mattocks  V.  Stearns,  9  Vt.  326;  Vinal 
V.  Gilman,  21  W.  Va.  301,  45  Am. 
Rep.  562;  Bonner  v.  Home  Ins.  Co., 
13  Wis.  677;  Burton  v.  Driggs,  20 
Wall.   (U.  S.)   125,  22  L.  Ed.  299. 
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tain  the  best  evidence."*  The  safe  practice  in  such  cases 
is  to  take  the  deposition  of  the  person  having  possession 
of  such  documents.  When  a  deposition  is  thus  taken,  as 
there  is  no  mode  of  compelling  a  nonresident  witness  to 
attach  the  original  to  his  deposition,  a  copy  may  be  at- 
tached and  thus  become  competent  evidence.®"  In  such  a 
case  secondary  evidence  as  to  the  contents  of  the  document 
may  be  given,  if  the  witness  out  of  the  jurisdiction  refuses 
to  produce  it  upon  proper  notice  being  given,^""  and  the 
court  is  made  aware  that  effort  has  been  made  unsuccess- 
fully to  obtain  the  document.^     In  dealing  so  far  with  the 


98  Townsend  v.  Atwater,  5  Day 
(Conn.),  298;  McDonald  v.  Erbes, 
231  111.  295,  83  N.  E.  162;  Waite  v. 
High,  96  Iowa,  742,  65  N.  W.  397; 
Shaw  V.  Mason,  10  Kan.  184;  Lewis 
v.  Beatty,  8  Mart.,  N.  S.  (La.), 
287;  Knowlton  v.  Knowlton,  84  Me. 
283,  24  Atl.  847;  Phillips  v.  United 
States  Benefit  Soe.,  120  Mich.  142, 
79  N.  W.  1;  Wood  v.  Cullen,  13 
Minn.  391;  Farrell  v.  Brenan,  32 
Mo.  328,  82  Am.  Dee.  137;  Boll  v. 
Everett,  73  N.  J.  Eq.  697,  17  Ann. 
Cas.  1196,  71  Atl.  263;  Kirchner  v. 
Laughlin,  6  N.  M.  300,  28  Pae.  505; 
Forrest  v.  Forrest,  6  Duer  (N.  Y.), 
102 ;  Justice  y.  Luther,  94  N.  C.  793 ; 
Deaver  v.  Rice,  2  Ired.  (N.  C.)  280; 
Pringey  v.  Guss,  16  Okl.  82,  8  Ann. 
Cas.  412,  86  Pac.  292;  Wiseman  v. 
Northern  Pae.  E.  Co.,  20  Or.  425, 
23  Am.  St.  Rep.  135,  and  note, 
26  Pac.  272 ;  McGregor  v.  Mont- 
gomery, 4  Pa.  237;  De  Baril  v. 
Pardo,  6  Pa.  Cas.  148,  8  Atl.  876; 
Bunch  T.  Hurst,  3  Desaus.  (S.  C.) 
273,  5  Am.  Dec.  551;  Floyd  v. 
Mintsey,  5  Rich.  (S.  C.)  361;  Read 
V.  Chambers  (Tex.  Civ.  App.),  45  S. 
W.  742;  Missouri  etc.  R.  Co.  v.  Dil- 
worth,  95  Tex.  327,  67  S.  W.  88; 
Bruger  T.  Princeton  etc.  Ins.  Co.,  129 
Wis.   281,   109   N.  W.   95;   Boyle  T. 


Wiseman,  3  C.  L.  E.  482,  10  Ex.  647, 
1  Jur.,  N.  S.,  115,  3  Wkly.  Rep.  206, 
24  L.  J.  Ex.  160. 

99  Amherst  Bank  v.  Conkey,  4 
Met.  (Mass.)  459;  Danforth  v.  Ten- 
nessee &  C.  By.  Co.,  99  Ala.  331,  13 
South.  51;  Binney  v.  Russell,  109 
Mass.  55;  Phillips  v.  United  States 
Ben.  Soc,  120  Mich.  142,  79  N.  W. 
1;  Bailey  v.  Johnson,  9  Cow.  (N.  Y.) 
115;  Kearney  v.  Mayor,  92  N.  Y. 
617. 

100  Thompson-Houston  Elect.  Co.  v. 
Palmer,  52  Minn.  174,  38  Am.  St. 
Rep.  536,  53  N.  W.  1137. 

1  Bozeman  v.  Browning,  31  Ark. 
364 ;  Elwell  v.  Nersick,  50  Conn.  272 ; 
Jackson  v.  Clifford,  5  App.  Cas. 
(D.  C.)  312;  Bishop  v.  American 
Preservers'  Co.,  157  111.  284,  48  Am. 
St.  Rep.  317,  41  N.  E.  765;  Erbes  v. 
McDonald,  134  111.  App.  388;  Bullis 
V.  Easton,  96  Iowa,  513,  65  N.  W. 
395;  Deitz  v.  Regnier,  27  Kan.  94; 
State  T.  Sterling,  41  La.  Ann.  679,  6 
South.  583;  Stewart  v.  Ameriean 
Bridge  Co.,  108  Md.  200,  69  Atl.  708 ; 
L'Herbette  v.  Pittsfleld  Nat.  Bank, 
162  Mass.  137,  44  Am.  St.  Rep.  354, 
38  N.  E.  368;  People  v.  Seaman,  107 
Mich.  348,  61  Am.  St.  Rep.  326,  65 
N.  W.  203 ;  Kleeberg  v.  Schrader,  69 
Minn.  136,  72  N.  W.  59;   Carpenter 
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subject,  we  have  omitted  the  case  of  the  primary  evidence 
being  in  the  possession  or  under  the  control  of  the  party- 
seeking  to  introduce  the  secondary  evidence.  It  is  plain 
that  in  such  case  the  rule  does  not  apply.  Evidence  of  a 
secondary  nature  is  not  to  be  resorted  to  where  there  is  in 
the  possession  of  a  party  evidence  of  a  higher  and  more 
satisfactory  character.  Proof  of  the  papers,  entries  and 
records  of  a  private  corporation  in  possession  of  that  cor- 
poration cannot  be  shown  by  an  opinion  or  conclusion  of 
a  witness.  The  evidence  must  be  primary,  original  evi- 
dence.2  The  conflict  above  referred  to  does  not  apply  to 
records  of  foreign  courts  for  the  production  of  which  orig- 
inal documents  and  the  taking  them  from  their  own  state 
or  country  there  is  no  machinery  provided  by  law,  other 
than  that  for  the  general  authentication  of  records.  In 
such  cases  secondary  evidence  is  admissible  without  fur- 
ther foundation  than  proof  of  the  existence  of  the  record, 
the  absence  of  the  original  being  sufficiently  accounted  for 
to  authorize  the  proof  without  production.'  The  act  of 
Congress  of  1790  only  prescribes  a  general  mode  of  au- 
thentication of  records ;  it  does  not  exclude  any  other  evi- 
dence which  the  courts  of  a  particular  state  may  deem 
expedient.*  Other  evidence,  good  according  to  established 
principles,  independently  of  the  act  of  Congress,  may  be 
admitted.^    As  the  act  of  Congress  has  no  negative  words, 

V.  Bailey,  56  N.  H.  283;   Forrest  v.  3  Bozeman    v.  Browning,    31    Ark. 

Forrest,  6  Duer  (N.  Y.),  102;  Casey  v.  364  (bond  for  title)  ;  Owers  v.  Olathe 

Williams,  51  N.  C.  578 ;  Otto  v.  Trump,  etc.  Co.,  6  Colo.  App.  1,  39  Pae.  &80 

115  Pa.  425,  8  Atl.  786;  Missouri  etc.  (record  of  a  deed);  Lord  v.  Staples, 

R.   Co.    V.  Dilworth,  95   Tex.   327,  67  23  N.  H.  448   (printed  copy  of  stat- 

S.    W.     88;     Beirne     v.     Rosser,     26  utes) ;   Patten  v.   Park,  Anth.  N.  P. 

Gratt.     (Va.)    537;    Wisconsin    River  (N.   Y.)     46     (shipping     articles    in 

Lumber  Co.  v.  Walker,  48  Wis.  614,  4  admiralty  court) ;   Casey  v.  Williams, 

N.  W.  803;  Gass  v.  Stinson,  10  Fed.  51  N.  C.  578  (note  filed  with  records 

Cas.  No.  5262,  3  Sum.  98.  in  another  state) ;  Otto  v.  Trump,  115 

2  Mandel    v.    Swan  Land  etc.  Co.,  Pa.  425,  8  Atl.  786  (copy  of  assign- 

154  m.  177,  45  Am.  St.  Rep.  124,  27  ment  filed  in  Virginia). 

L.  R.  A.  313,  40  N.  E.  462;  King  v.  4  State  v.  Hinchman,  27  Pa.  479. 

Scheuer,  105  Ala.  558,  16  South.  923;  6  Kean   v.    Rice,     12     Serg.    &   B. 

Alabama  etc.    R.    Co.    v.  Mt.  VernOn  (Pa.)   203. 
Co.,  84  Ala.  173,  i  South.  356;  Hus- 
Bey  T.  Roquemore,  27  Ala.  281. 
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even  the  records  of  a  sister  state  may  be  establislied  by 
any  competent  proof  known  to  the  common  law.* 

§  217a  (217),  Documents  of  which  production  cannot 
be  compelled. — We  have  now  to  consider  those  compara- 
tively rare  cases  in  which  the  document  and  the  person 
holding  it  are  both  within  the  jurisdiction,  and  yet  the 
party  desiring  production  cannot  obtain  it  notwithstand- 
ing a  subpoena  duces  tecum.  Secondary  evidence  may  be 
given  as  to  the  contents  of  a  document  in  the  possession 
of  a  stranger  or  third  party,  if  the  legal  remedies  for  its 
production  have  been  exhausted  and  have  proved  unavail- 
ing. This  has  been  illustrated  in  cases  where  attorneys 
refused  after  service  of  a  subpoena  duces  tecum  to  produce 
documents  belonging  to  their  clients  which  they  have  the 
right  to  withhold.  Some  of  the  authorities  show  that  a 
counsel  having  the  possession  of  a  paper  which  is  material 
evidence  upon  the  trial  is  bound  to  testify  to  the  fact  of 
its  being  in  his  possession,  and  the  time  and  circumstances 
under  which  it  came  there ;  but  he  is  not  bound  to  produce 
it  or  disclose  its  contents,  where  he  received  it  in  his  char- 
acter of  counsel  or  attorney ;''  and  also  where  a  witness 
refuses  to  produce  a  document  on  the  ground  that  it  may 
criminate  him;*  or  when  for  other  reasons  of  privilege  the 
one  possessing  the  document  can  properly  withhold  it.^ 

§  217b  (217).  Destruction  of  documents — Abstraction 
to  prevent  production. — ^Where  a  writing  has  been  volun- 
tarily destroyed,  with  an  intent  to  ijroduce  a  wrong  or 
injury  to  the  opposite  party,  or  for  fraudulent  purposes, 
or  to  create  an  excuse  for  its  nonproduction,  in  such  cases 
secondary  proof  ought  not  to  be  received  on  behalf  of  the  de- 

6  Baker  v.  Field,  2  Yeates   (Pa.),  396;   Beg.  v.  Hankins,  2  Car.  &  K. 

532.    See,   also,   Snyder  v.   Wise,   10  823,  3  Cox  C.  C.  434: 

Pa.  157.  8  State  v.  Gurnee,  14  Kan.  111. 

1  People  V.  Benjamin,  9  How.  Pr.  »  Phelps  v.  Prew,  3  El.  &  Bl.  430, 

(N.   Y.)    419;    Baum  v.   Sauer,    117  118   Eng.    Reprint,    1203;     State  v. 

Mo.   460,    23    S.  W.   147;    Kemp  t.  Durham,  121  N.  C.  546,  28  S.  E.  22. 
King,  2  Moody  &  E.  437,  Car.  &  ML 
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stroyer;  but  in  cases  where  the  destruction  or  loss  (although 
voluntary)  happens  through  mistake  or  accident,  the  party 
cannot  be  charged  with  default.  These  are  substantially  the 
words  of  Mr.  Justice  Todd  in  a  leading  case;^"  and  the 
learned  justice  continued:  "If  a  party  should  receive  the 
amount  of  a  promissory  note  in  bills,  and  destroy  the  note, 
and  it  was  presently  discovered,  that  the  bills  were  for- 
geries, can  it  be  said  that  the  voluntary  destruction  of  the 
note  would  prevent  the  introduction  of  evidence  to  prove 
the  contents  thereof;  or,  if  a  party  should  destroy  one 
paper,  believing  it  to  be  a  different  one,  will  this  deprive 
him  of  his  rights  growing  out  of  the  destroyed  paper  ?  We 
think  not."  And  therefore  if  a  paper  is  acGidentallij  de- 
stroyed by  the  party  and  without  fault,  secondary  evidence 
may  be  given  of  its  contents.^^  And  even  though  the  de- 
struction of  the  instrument  is  voluntary,  secondary  evi- 
dence of  its  contents  may  be  given,  if  the  circumstances 
accompanying  the  act  are  consistent  with  an  honest  pur- 
pose or  in  the  course  of  business  or  show  some  mistake  or 
misapprehension.^^     But  in  such  cases  every  inference  of 

10  Riggs  T.  Tayloe,  9  Wheat.  (U.  78  N.  W.  205;  Gibbs  y.  Potter,  166 
S.)  483,  6  L.  Ed.  140.           '  Ind.  471,  9  Ann.  Gas.  481,  77  N.  E. 

11  Bagley  V.  McMickle,  9  Cal.  430;  9*2;  Eudolph  v.  Lane,  57  Ind.  llo; 
Stoddard  v.  Mix,  14  Conn.  12;  Orne  Baldwin  v.  Threlkeld,  8  Ind.  App. 
V.  Cook,  31  III.  238;  Baldwin  V.  Threl-  312,  34  N.  E.  851,  35  N.  E.  841; 
keld,  8  Ind.  App.  312,  34  N.  E.  851,  Tobin  t.  Shaw,  45  Me.  331,  71  Am. 
35  N.  E.  841  (rejected  where  the  ^ee.  547;  Wright  v.  State,  88  Md. 
destruction  was  not  iotia  fide).  See  436,  41  Atl.  795;  Joannes  v.  Bennett, 
note  to  Gibbs  v.  Potter,  9  Ann.  Cas.  5  Allen  (Mass.),  169,  81  Am.  Dec. 
484;  Tobin  v.  Shaw,  45  Me.  331,  71  738;  Oriental  Bank  v.  Haskins,  3  Met. 
Am.  Deo.  547;  Sturtevant  v.  Eobinson,  (Mass.)  332,  37  Am.  Deo.  140;  Davis 
18  Pick.  (Mass.)  175;  People  v.  Den-  v.  Teaohout's  Estate,  126  Mich.  135, 
nis,  4  Mich.  609,  69  Am.  Deo.  338;  86  Am.  St.  Eep.  531,  85  N.  W.  475; 
Adams  v.  Guice,  30  Miss.  397;  Hoi-  Broadwell  v.  Stiles,  8  N.  J.  L.  58; 
ford  V.  James,  136  Fed.  553,  69  C.  C.  West  v.  New  York  Cent.  etc.  E.  Co., 
A.  263;  Eiggs  v.  Tayloe,  9  Wheat.  55  N.  Y.  App.  Div.  464,  67  N.  Y. 
(U.  S.)  483,  6  It.  Ed.  140.  Supp.  104;  Steele  v.  Lord,  70  N.  Y. 

12  Eodgers  v.  Crook,  97  Ala.  722,  280,  28  Am.  Eep.  602;  Pollock  v. 
12  South.  108;  Bagley  v.  McMickle,  Wiloox,  68  N.  C.  46;  Coxe  v.  Skeen, 
9  Cal.  430;  Breen  v.  Richardson,  6  25  N.  C.  443;  Wallace  v.  Harmstad, 
Colo.  605;  Blake  v.  Fash,  44  111.  302;  44  Pa.  492;  Nelson  v.  National  Drill 
Murphy  v.  Olberding,  107  Iowa,  547,  Mfg.  Co.,  20  S.  D.  299,  105  N.  W. 
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fraud  must  be  overcome."  Nor  will  the  destruction  of  a 
missing  document  be  presumed.  As  a  general  rule,  it  is 
clear  the  legal  presumption  will  be  that  it  is  lost,  and  not 
destroyed."  It  follows  that  where  a  document  has  been 
destroyed  by  the  adverse  party,  or  its  production  rendered 
impracticable  as  by  taking  or  sending  it  out  of  the  country, 
secondary  evidence  will  be  received  of  its  contents.  Cases 
are  rare  on  the  subject  so  applied,  doubtless  in  consequence 
of  the  damage  the  party  would  sustain  by  reason  of  the 
unfavorable  presumption  raised  against^®  one  suppressing 
or  destroying  evidence,  but  those  that  are  recorded  contain 
clear  pronouncements  of  the  rule  which  guides  the  courts.^* 

§  218  (218).  Effect  of  notice  to  produce.— The  notice 
to  produce  plays  a  very  important  part  in  every  action  in 
which  documents  in  the  possession  or  control  of  one  party 
are  required  by  the  opponent  for  the  purposes  of  the  trial. 
It  is  so  weiU  known  that  no  time  need  be  devoted  to  its 
historical  aspect,  and  it  is  founded  on  a  plain  basis  which 

630;  Eiggs  v.  Tayloe,  9  Wheat.    (U.  Pearson,  8  Misc.  Eep.  269,  28  N.  T. 

S.)   483,  6  L.  Ed.  140;   Gote  v.  Can-  Supp.  715;   Nelson  v.  National  Drill 

tin,  21  Quebec  Super.  Ct.  432.  Mfg.   Co.,  20   S.  D.   299,  105   N.  W. 

13  Bagley  t.   Eaton,    10    Cal.  126;  630;  Blaha  v.  Borgman,  142  Wis.  43, 

Bagley    v.    McMiekle,    9    Cal.    430;  124  N.  W.  1047;  Eiggs  v.  Tayloe,  9 

Bank  of  United  States  T.  Sill,  5  Conn.  Wheat.    (U.  S.)   483,   6  L.  Ed.   140; 

106,  13  Am.  Dee.  44;  Blake  v.  Pash,  St.  Louis  v.  Beg.,  25  Can.  S.  Ct.  649. 

44  111.  302;  Gibbs  V.  Potter,  166  Ind.  W  Poster     v.      Maekay,      7      Met. 

471,  479,  9  Ann.  Cas.  481,  77  N.  E.  (Mass.)  531;  Clark   v.    Hornbeck,  17 

942;   Eudolph  v.  Lane,  57  Ind.   115;  N.  J.  Eq.  430. 

Murphy  v.  Olberding,  107  Iowa,  547,  15  See  §  17  et  seq.,  ante. 

78  N.  W.  205;   Shields   v.  Lewis,  49  16  Suburban    ete.    Co.   v.    Balkwill, 

S.   W.   803,   20  Ky.  Law  Eep.   1601;  94  111.  App.  454;  McNutt  v.  McNutt, 

Tobin  V.  Shaw,  45  Me.  331,  71  Am.  116  Ind.  545,  2  L.  E.  A.  372,  19  N.  E. 

Dec.  547;  Joannes  v.  Bennett,  5  Allen  115;   Selman   v.   Cobb,   4  Iowa,   534; 

(Mass.),  169,  81  Am.  Dec.  738,  and  Lucas  v.  Brooks,   23  La.   Ann.   117; 

note;    Davis  v.   Teachout,   126   Mich.  Scott  v.  Pentz,  5  Sand.   (N.  Y.)   573 

135,  86  Am.  St.  Eep.  531,  85  N.  W.  (where  the  party  had  violently  torn 

475;  Schroeder  v.  Michel,  98  Mo.  43,  away  portion  of  the  document  and  its 

11  S.  W.  314;  Jones  v.  Knaus,  31  N.  plaoe  was  permitted  to   be   filled  bv 

J.  Eq.  609;  Wyckoff  v.  Wyekoff,  16  secondary  evidence);  Kelly  v.  Cargill 

N.  J.  Eq.  401;  Steele  v.  Lord,  70  N.  Elevator  Co.,  7  N.  D.  343,  75  N.  W. 

T.  280,  26  Am.  Eep.  602;  Dearing  v.  264;  Cheatham  t.  Eiddle,  8  Tex.  162. 
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is  a  permanent  satellite  to  the  best  evidence  rule.  The 
party  practically  requires  his  opponent  to  produce  certain 
documents  at  the  trial  and  warns  him  that  if  he  does  not 
so  produce  them,  an  application  to  admit  secondary  evi- 
dence of  them  will  be  made,  the  result  of  which,  if  granted, 
will  be  that  the  party  so  required  to  produce  them  will  not 
he  allowed  to  use  such  originals  thereafter  in  that  trial 
(or  that  if  such  originals  are  subsequently  produced,  the 
admission  of  the  secondary  evidence  will  not  be  thereby 
prejudiced),  or  to  object  to  the  unsatisfactory  nature  of 
the  secondary  evidence.*''  It  wiU  at  once  be  seen  how  many 
important  circumstances  cluster  round  this  notice  to  pro- 
duce, such  as  the  giving  and  failure  to  give  it,  the  proof 
of  its  having  been  given  bona  fide,  that  is,  among  other 
things,  in  good  and  sufficient  time  to  allow  for  obtaining 
the  documents,  the  person  to  whom  given  and  the  neces- 
sary proof  of  these  facts.  Seeing  that  the  best  evidence 
attainable  is  always  to  be  produced,  it  is  one  of  the  well- 
recognized  excuses  for  the  nonproduction  of  primary  evi- 
dence that  the  document  is  in  the  possession  or  power  of 
the  adversary,  and  that  he  has  not  produced  it  after  due 
notice  to  do  so.  On  proper  proof  of  the  preliminary  steps 
the  secondary  evidence  becomes  admissible.**     It  is  very 

IT  Mims  v.  Stiirtevant,  18  Ala.  359 ;  Mahan  v.  State,  1  Ga.  App.  534,  58 

Phenix   Ins.    Co.   v.    Jacobs,    23    Ind.  S.  E.  265;  Hines  t.  Johnston,  93  Ga. 

App.  509,  55  N.  E.  778;  Benjamin  v.  629,  23  S.  E.  470;  Eudgear  v.  XJ.  S. 

Ellinger,  80  Ky.  472;  Dana  v.  Kem-  Leather  Co.,  206  111.  74,  69  N.  E.  30; 

ble,  19  Pick.  (Mass.)   112;  Nealley  v.  People  v.  Plopper,  158  111.  App.  250; 

Greenough,   25  N.  H.  325;   Life  etc.  Strickland  v.  State,  171  Ind.  642,  87 

Ins.  Co.  V.  Mechanics'  F.  Ins.  Co.,  7  n.  j;.  12 ;  Barklay  v.  Mahon,  95  Ind. 

Wcnd.   (N.  Y.)   31;  Gulf  etc.  E.  Co.  101 ;  Missouri  etc.  R.  Co.  v.  Elliott,  2 

V.  Leatherwood,  29  Tex.  Civ.  App.  507,  ind.  Ter.  407,  51  S.  W.  1067;   State 

69  8.  W.  119.  V.  Chase,  89  Iowa,  38,  56  N.  W.  275; 

18  St.  Louis  etc.  E.  Co.  v.  Sutton,  Cooley   f.  Gilliam,   80  Kan.   278,   102 

169  Ala.  389,  Ann.  Cas.  1912B,  366,  Pac.  1091;  Benjamin  v.  Ellinger,  80 

55    South.   989;   Loeb  v.  Huddleston,  Ky.  472;   Merritt   v.  Wright,   19  La. 

105  Ala.  257,  16  South.  714;  Cross  v.  Ann.  91;  Lowell  v.  Flint,  20  Me.  401; 

Johnson,  30  Ark.  396;  Harloe  v.  Lam-  Dick  v.  Biddle  Bros.,   105   Md.   308, 

bie,  132  Cal.  133,  64  Pac.  88;  Grimes  66    Atl.    21;    Morse    v.    Woodworth, 

V.  Fall,  15   Cal.    63;    City    Bank  v.  155  Mass.  233,  27  N.  E.  1010,  29  N. 

Thorp,  78  Conn.    211,    61  All.  428;  B.    525;    Boglarsky   v.    Singer   Mfg. 
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clear  that  the  mere  fact  that  the  document  is  in  the  hands 
of  the  opposite  party  does  not  warrant  the  admission  of 
copies  or  of  other  secondary  evidence.  It  must  also  be 
shown  that  the  one  offering  the  secondary  evidence  has 
done  all  in  his  power  to  secure  the  best  evidence  by  giv- 
ing the  adversary  notice  to  produce  the  document  desired.^* 
Thus  in  an  action  against  the  selectmen  of  a  town  for  re- 
fusing the  vote  of  an  inhabitant,  parol  evidence  that  the 
plaintiff's  name  was  on  the  voting  list  was  refused,  there 
being  no  notice  to  produce  the  list.^"  An  extract  of  a  lost 
letter  could  not  be  given  in  evidence  without  calling  upon 
the  writer  of  the  letter  to  produce  his  letter  book.^^  The 
rule  has  been  applied  generally  in  the  case  of  letters,^^ 


Co.,  65  Mich.  510,  32  N.  W.  880; 
First    Nat.   Bank   v.    St.   Anthony   & 

D.  Elevator  Co.,  103  Minn.  82,  114 
N.  W.  265;  Hobe  v.  Swift,  58  Minn. 
84,  59  N.  W.  831;  Cooper  v.  Gran- 
berry,  33  Miss.  117;  State  v.  Pound- 
stone,  140  Mo.  App.  399,  124  S.  W. 
79;  Sisk  V.  American  Cent.  F.  Ins. 
Co.,  95  Mo.  App.  695,  69  S.  W.  687; 
Sullivan  v.  Girson,  39  Mont.  274,  102 
Pac.  320;  Sheridan  Coal  Co.  v.  Hull 
Co.,  87  Neb.  117,  138  Am.  St.  Eep. 
435,  127  N.  W.  218;  Downer  v.  But- 
ton, 26  N.  H.  338;  Truax  v.  Truax,  2 
N.  J.  L.  166  (153) ;  March  v.  WylcofiE, 
111  N.  Y.  Supp.  669;  Sessions  v. 
Palmeter,  75  Hun,  268,  26  N.  Y. 
Supp.  1076;  Beard  v.  Southern  E. 
Co.,  143  N.  C.  138,  55  S.  E.  505; 
Eobards  v.  McLean,  30  N.  C.  522;  John 
V.  John,  Wright  (Ohio)  584;  Sugar 
Pine  Door  &  Lumber  Co.  v.  Garrett, 
28  Or.  168,  42  Pac.  129;  Straw- 
bridge  V.  Clamond  Tel.  Co.,  195  Pa. 
118,  45  Atl.  677;  Richards  v.  Rich- 
ards, 37  Pa.  225;  Pub.  Co.  v.  Agency, 
44  Pa.  Sup.  Ct.  428;  McMeekin  v. 
Southern  Ry.  Co.,  82  S.  C.  468,  64  S. 

E.  413 ;  Rose  v.  Winnsboro  Nat.  Bank, 
41  S.  C.  191,  19  S.  E.  487;  Stephens 
V.  Faus,  20  S.  D.  367,  106  N.  W. 
56;    Fosmark   v.   Equitable   F.  Assn., 

Evidence  II — IS 


23  S.  D.  102,  120  N.  W.  777;  Nelson 
V:  National  Drill  Mfg.  Co.,  20  S.  D. 
299,  105  N.  W.  630;  Brown  v.  State, 
62  Tex.  Cr.  App.  592,  138  S.  ,W.  604; 
Behee  v.  Missouri  Pac  R. ,  Co.,  71 
Tex.  424,.  9  S.  W.  449;  McCollum  v. 
Southern  Pac.  Co.,  31  Utah,  494,  88 
Pac.  663;  Orr  v.  Clark,  62  Vt.  136,  19 
Atl.  929;  Maxwell  v.  Light,  1  Call 
(Va.),  117;  Keenan  v.,  Lauritzen  Malt 
Co.,  57  Wash.  367,  106  Pac.  1122; 
Nunn  V.  Jordan,  31  Wash.  506,  72 
Pac.  124;  Loverin  etc.  Co.  v.  Bum- 
garner,  59  W.  Va.  46,  52  S.  E.  1000; 
Speiser  v.  Phoenix  Mut.  L.  Ins.  Co., 
119  Wis.  530,  97  N.  W.  207;  Dunbar 
V.  United  States,  156  U.  S.  185,  39  L. 
Ed.  390,  15  Sup.  Ct.  Rep.  325 ;  Sturge 
V.  Buchanan,  10  Ad.'&  E.  598,  8  L. 
J.  Q.  B.  272,  2  Moody ,  &  E.  90,.  2 
P.  &  D.  573,  37  Eng.  Com.  L.  321, 
113  Eng.  Reprint,  228;  Hayball  v. 
Shephard,  25  U.  C.  Q.  B.  536, 

19  Harris  v.  Whiteomb,  4  Gray 
(Mass.),  433. 

20  Harris  v.  Whiteomb,  4  Gray 
(Mass.),  433. 

21  Dennis  v.  Barber,  6  Serg.  &  E. 
(Pa.)  '420. 

22  Home  Protection  v.  Whidden, 
103  Ala.  203,  15  South.  567;  Ober- 
man   Brewing   Co.   v,  Adams,   35   111. 
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telegrams, ^^  contracts,^*  potvers  of  attorney, ^^  receipts, ^^ 
wills,'^''  demands,^^  proofs  of  loss  of  insurance, "^^  corporate 
records,^"  deeds  and  other  instruments,^'  and  sheriff's  re- 
turns.^^  Although  it  is  necessary  to  show  that  the  docu- 
ment in  question  is  in  the  custody  or  under  the  control  of 
the  party  who  is  called  on  to  produce  it,  very  slight  evi- 
dence of  this  fact  will  suffice  if  it  appears  that  the  docu- 
ment belongs  to  him,  or  in  the  usual  course  of  business 
ought  to  be  under  his  control,^^  or  if  the  document  was  last 
seen  in  his  possession.**  Presumptively  the  document  is 
in  the  possession  of  the  one  to  whom  it  belongs.*^  The 
proper  custodian  of  a  canceled  mortgage  is  the  mortgagor, 


App.  540;  Burlington  Co.  v.  White- 
breast  Coal  Co.,  66  Iowa,  292,  23  N. 
W.  674,-  McDowell  v.  Aetna  Ins.  Co., 
164  Mass.  444,  41  N.  E.  665;  Augur 
Steel  Axle  etc.  Go.  v.  Whittier,  117 
Mass.  451;  Mortlock  v.  Williams,  76 
Mich.  568,  43  N.  W.  592;  Phillips  v. 
Seott,  43  Mo.  86,  97  Am.  Deo.  369; 
Foster  v.  Newbrough,  58  N.  Y.  481; 
Sugar  Pine  Lumber  Co.  v.  Garrett,  28 
Or.  168,  42  Pao.  129;  Hunter  v. 
Lanius,  82  Tex.  677,  18  S.  W.  201; 
Dunbar  v.  United  States,  156  U.  S. 
185,  39  L.  Ed.  390,  15  Siip.  Ct.  Eep. 
325. 

23  Brownlee  v.  Eeiner,  147  Oal.  641, 
82  Pac.  324;  Western  Union  Tel.  Co. 
V.  Kapp,  35  Tex.  Civ.  App.  663,  80 
S.  W.  840. 

24  Dupej  V.  Ashby,  2  A.  K.  Marsh. 
(Ky.)  11;  Roberts  v.  Dixon,  50  Kan. 
436;  31  Pac.  1083. 

2B  Eusk  V.  Sowerwine,  3  Har.  &  J. 
(Md.)  97. 

25  Ledbetter  v.  Morris,  1  Jones  (46 
N.  C),  545. 

27  Murchison  v.  MeLeod,  2  Jones 
(47  N.  C),  2.39;  Keagle  v.  Pessell,  91 
Mich.  618,  52  N.  W.  58. 

28  MuUer  v.  Hoyt,  14  Tex.  49. 

28  Hanover   Ins.   Co.   v.  Lewis,   23 
Fla.  193,  1  South.  863. 
30  Narragansett   Bank   v.    Atlantic 


Silk  Co.,  3  Met.   (Mass.)   282;   Madi- 
son etc.  K.  Co.  V.  Whitesel,  11  Ind.  55. 

31  Gist  V.  McJunkin,  2  Eich.  (S.  C.) 
154;  Newson  v.  Davis,  20  Tex.  419; 
Commonwealth  v.  Emery,  '2  Gray 
(Mass.),,  80;  Downer  v.  Button,  26 
N.  H.  338. 

32  Sias  V.  Badger,  6  N.  H.  393. 

33  Blevins  v.  Pope,  7  Ala.  371 ;  Hills 
V.  Jacobs,  7  Rob.  (La.)  406;  Thomas 
V.  Harding,  8  Me.  417 ;  Pope  v. 
Mooney,  40  Mo.  104;  Jackson  v. 
Shearman,  6  Johns.  (N.  T.)  19;  Me- 
Kellip  V.  Mellhenny,  4  Watts  (Pa.), 
317,  28  Am.  Dec.  711;  Uzzell  v.  Horn, 
71  S.C.  426,  51  S.  E.  253:  Eose  v. 
Winnsboro  Nat.  Bank,  41  S.  C.  191, 
19  S.  E.  487;  Newsom  v.  Davis,  20 
Tex.  419;  Missouri  etc.  E.  Co.  v. 
Elliott,  102  Fed.  96,  42  C.  C.  A.  188; 
Sinclair  v.  Stephenson,  2  Bing.  514,  9 
Eng.  Com.  L.  684,  1  Car.  &  P.  582,  12 
Eng.  Com.  I,.  231,  10  Moore  C.  P.  46; 
Henry  v.  Leigh,  3  Camp.  502;  Robb 
V.  Starkey,  2  Car.  &  K.  143;  Greenl. 
Ev.,  §  560,  and  note. 

8'i  Eex  V.  Thistlewood,  33  How.  St. 
Tr.  757;  Harvey  v.  Mitchell,  2  Moody 
&  E.  3'66;  Smith  v.  Sleap,  1  Car.  & 
K.  48. 

85  Rex  v.  Stoke  Golding,  1  Barn.  & 
Aid.  173,  106  Eng.  Reprint,  64. 
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and  of  an  outstanding  uncanceled  mortgage  is  the  mort- 
gagee. "^Vhere  it  appears  ttat  due  notice  has  been  served 
on  the  mortgagee  to  produce  the  original  mortgage,  and 
that  the  mortgagor  resides  beyond  the  jurisdiction  of  the 
court,  a  sufficient  foundation  is  laid  to  admit  as  secondary- 
evidence  a  properly  certified  copy  of  the  mortgage.^^ 
So,  the  grantee  is  presumed  to  have  the  custody  of  his 
deed,^'^  but  not  necessarily  of  prior  title  deeds.^^  It  is  suffi- 
cient to  give  one  of  two  executors  notice  to  produce  docu- 
ments of  the  estate,  or  to  give  notice  to  a  sole  executor  to 
produce  documents  sent  to  the  deceased  testator.^®  On  the 
presumption  of  regularity  it  is  sufficient  evidence  of  pos- 
session if  the  letter  or  document  has  been  sent  to  the  oppo- 
nent by  due  course  of  mail.*"  The  document  is  presumed 
to  continue  in  the  possession  of  a  party  after  notice  to  pro- 
duce, unless  he  apprises  the  opposite  party  of  the  change 
of  possession  so  that  proper  steps  may  be  taken  for  the 
production.*^ 

§  219  (219,  220).  Object  of  notice  to  produce— Time  of 
giving. — The  object  of  giving  notice  to  produce  documents 
may  be  fairly  gathered  from  the  preceding  section,  and 
that  it  is  what  its  name  implies,  an  admonition  to  produce 
at  the  trial  the  documents  it  refers  to,  with  the  implied  al- 
ternative of  secondary  evidence  being  admissible  on  default, 
and  of  such  presumptions  being  raised  as  will  necessarily  at- 
tach to  the  withholding  of  them.  The  notice  is,  however,  an 
absolute  necessity,  for  a  party  is  generally  under  no  obliga- 
tion to  produce  a  paper  needed  by  the  adversary,  unless 

S6  Sims  T.   Sehenssler,  2   Ga.   App.  37  "Am.  Dee.  714;  Fralick  v.  Presley, 

466,  58  S.  E.  693.  29  Ala.  457,  65  Am.  Dec.  413. 

3T  Lord   Buekhurst's   Qase,    1    Coke  «  Shields    v.    Lewis,    20    Ky.    Law 

Eep.    1;    Cooke    v.    Hunter,   2    Overt.  Bep".  1601,  49  S.  W.  803;  Rosenthal  v. 

(Tenn.)     113,    Fed.    Gas.    No.    3161;  Walker,  111  U.  S.  185,  -i8  L.  Ed.  395, 

Nicholson  v.   HilUard,   6   N.   C.   270;  i  Sup.  Ot.  Eep.  382;  Augar  S.  V.  & 

Jackson  V.  Woolscy,  11  Johns.  (N.  y.)  G.   Co.   v.   Whittier,   117   Mass.,  451; 

446;  riorenee  Co.  v.  Warren,  91  Ala.  Sugar  Pine  D.  &  L.  Co.  v.  Garrett,  2& 

553,  9  South.  384.  Or.  168,  42  Pac.  129. 

38  See  authorities  last  cited.  *i  Jackson  v.   Shearman,   6  Johns. 

39  Kennedy  v.  Geddes,  3  Ala.  581,  (N.  T.)  19. 
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full  notice  lias  been  given  to  produce  the  same  for  use  at 
the  trial.*^  Some  of  the  English  authorities  for  a  time 
maintained  that  the  object  of  the  notice  to  produce  was 
not  only  to  enable  the  adverse  party  to  have  the  document 
in  court,  but  to  enable  him  to  prepare  evidence  to  explain, 
weaken  or  confirm  it.*^  But  the  rule  now  obtains  in 
England  that  the  sole  object  of  the  notice  is  to  obtain  the 
document  for  use  as  evidence,  and  in  case  of  its  nonproduc- 
tion  to  admit  secondary  evidenced*  The  notice  is  neces- 
sary "merely  to  exclude  the  argument  that  the  party  has 
not  taken  all  reasonable  means  to  procure  the  original; 
which  he  must  do  before  he  can  be  permitted  to  make  use 
of  secondary  eyidence.  "*^  It  was  accordingly  held  in  the 
case  which  settled  this  rule  that  where  the  party  or  his  at- 
torney had  the  document  in  court,  it  might  be  called  for 
without  previous  notice,  and  that,  if  not  produced,  second- 
ary evidence  might  be  given.*®  The  same  rule  prevails  in 
this  country,  and  if  the  document  is  proved  to  be  in  court,*^ 
or  easy  of  access,  notice  given  at  the  trial  is  sufficient.*^ 


42  Waring  y.  Warren,  I  Johns.  (N. 
Y.)  340. 

43  Cook  V.   HeaTn,   1   Moody   &  R. 
101;  Roe  v.  Harvey,  4  Burr.  2482. 

44  Dwyer  v.  Collins,  7  Ex.  639. 

45  Dwyer  v.  Collins,  7  Ex.  639. 
48  Dwyer  v.  Collins,  7  Ex.  639. 

47  Brown  v.  Isbell,  II  Ala.  1009; 
Burke  v.  Table  Mountain  Water  Co., 
12  C'al.  403,  5  Morr.  Min.  Hep.  209; 
Dana  v.  Boyd,  2  J.  J.  Marsh.  (Ky.) 
.'587;  Overlock  v.  Hall,  81  Mfe.  348,  17 
At).  169;  Hanselman  v.  Doyle,  90 
Mich.  142,  51  N.  W.  195;  McGregor 
V.  Wait,  10  Gray  (Mass.),  72,  69  Am, 
Dec.  305;  Griffin  v.  Sheffield,  38  Miss, 
359,  77  Am.  Dec.  646;  Downer  v. 
Button,  26  N.  H.  338;  Board  of  Jus 
tices  V.  Fennimore,  I  N.  J.  L.  242 
Whelan  v.  Gorton,  15  Misc.  Bep.  625 
37  N.  Y.  Supp.  344;  MePlierson  v 
Rathbone,  7  Wend.  (N.  Y.)  216 
Ohoteau  V.  Raitt,  20  Ohio,  132;  Hnmp 
ton  V.  Ray,  52  S.  C.  74,  29  S.  E.  537 


Reynolds  v.  Q  uattlebum,  2  Rich.  (S. 
C.)  140;  Chadwiek  v.  United  States,  3 
Fed.  750 ;  I>wyeT  v.  Collins,  7  Ex.  639, 
16  Jur.  569,  21  L.  J.  Sx.  225,  12  Eng. 
L.  &  Eq.  352. 

48  Atwell  V.  Miller,  6  Md.  10,  61 
Am.  Dec.  294;  Board  of  Justices  v. 
Fennimore,  1  N.  J.  L.  242 ;  Hammond 
V.  Hopping,  13  Wend.  (N.  Y.)  505; 
Morrison  v.  Whiteside,  17  Md.  452, 
79  Am.  Dec.  661;  Buckner  v.  Morris, 
2  J.  J.  Marsh.  (Ky.)  121.  But  not 
if  the  document  is  in  another  state: 
Dade  v.  Aetna  Ins.  Co.,  54  Minn.  336, 
56  N.  W.  48;  Bates  v.  Eidgeway,  48 
Ala.  611,  614.  The  only  case  which 
appears  to  have  followed  the  early 
English  rule  and  which  need  not 
now  be  regarded  is  Millikon  v.  Barr,  7 
Pa.  23,  the  court  saying  that  the  ob- 
ject of  the  notice  was  inter  alia  "to 
give  the  party  an  opportunity  to  pro- 
vide the  proper  testimony  to  support  or 
impeach  it.^' 
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That  the  document  is  in  court  may  be  inferred  from  the 
conduct  of  the  party  or  his  attorney,  and  the  courts  have 
presumed  that  documents  connected  with  the  subject  matter 
of  the  suit  are  in  court  or  so  easy  of  production  that  no- 
tice given  at  the  trial  was  sufficient,*^  and  the  attorney  or 
party  may  be  compelled  to  state  whether  he  has  the  docu- 
ment in  court.^"  That  the  document  is,  as  we  have  said, 
in  court  may  sometimes  be  presumed  from  its  nature  and 
its  connection  with  the  case,  but  of  course  this  presumption 
may  be  rebutted  by  the  oath  of  the  attorney  or  party.''^ 
It  is  impossible  to  lay  down  any  precise  rule  as  to  the 
requisite  length  of  time  of  notice  in  those  cases  where  no- 
tice to  produce  is  necessary.  It  is  a  subject  which  rests 
very  largely  in  the  sound  discretion  of  the  court  ;^^  and  in 
the  exercise  of  such  discretion,  the  court  should  determine 
whether,  under  all  the  circumstances  of  the  case,  the  notice 
has  been  reasonable  and  such  as  could  have  been  complied 
with.^^     In  an  old,  but  serviceable,  case,  the  court  smn- 


49  Nicholson  v.  Tarpey,  70  Cal.  608, 
12  Pab.  778;  Ross  v.  Bruce,  1  Day 
(Conn.),  100;  Jack  v.  Rowland,  98 
111.  App.  352 ;  Cumjnin^  v.  MeKinney, 
5  111.  57;  Atwell  v.  Miller,  6  Md.  10, 
61  Am.  Dee.  294;  Welch  v.  New  York 
etc.  B.  Co.,  176  Mass.  393,  57  N.  E. 
668;  Gould  ,7.  Norfolk  Lead  Co.,  9 
Gush.  (Mass.)  338,  57  Am.  Dec.  50; 
Dade  v.  Aetna  Ins.  Co.,  54  Minn.  336, 
56  N.  W.  48;  Griffin  v.  Sheffield,  38 
Miss.  359,  77  Am.  Dec.  646;  Beard  v. 
Southern  B.  Co.,  143  N.  C.  136,  55  S. 
E. '  505 ;  McPherson  v.  Eathbone,  7 
Wend.  (N.  Y.)  216;  Continental  Fire 
Assn.  V.  Bearden,  29  Tex.  Civ.  App. 
569,  69  S.  W.  982;  Barker  v.  Barker, 
14  Wis.  131;  Barton  v.  Kane,  17  Wis. 
37,  84  Am.  Dee.  728;  The  Osceola,  18 
Fed.  Cas.  No.  10,602,  Oleott,  450. 

BO  Brandt  v.  Klein,  17  Johns.  (N. 
Y.)  335. 

61  Hammond  v.  Hopping,  13  W«nd. 
(N.  Y.)  505. 


52  Bourne  v.  Buffiiigton,  125  Mass. 
481;  Cummings  v.  MeKinney,  5  111. 
57;  Utica  Ins..  Co.  y.  Cadwell,  3  Wend. 
(N.  Y.)  296;  Gorham  v.  Gale,  7  Cow, 
739,  17  Am.  Dec.  549;  McPherson  v. 
Eathbone,  7  Wend.  (N.  Y.)  216;  Bar- 
ton V.  Kane,  17  Wis.  37,  84  Am.  Dee. 
728.  The  sufficiency  of  notice  to  pro- 
duce a  paper  shown  to  be  in  the  pos- 
session of  a  party  is  a  question  of  dis- 
cretion, and  if  it  were  impossible  to 
procure  it  between  the  time  of  giving 
notice  and  the  trial,  that  fact  should 
be  made  to  appear:  Burke  ■/.  Table 
Mt.  Water  Co.,  12  Cal.  403,  5  Morr. 
Min.'  Esp.  209 ;  Cody  v.  Hough,  20  111. 
43;  Julius  Kjng  Optical  Co.  v.  Treat, 
72  Mich.  599,  40  N.  W.  912. 

53  Jefford  V.  Ringgold,  6  Ala.  544; 
Hemphill  v.  Townsend,  7  Ala.  853; 
Burke  v.  Table  Mountain  Water  Co., 
12  Cal.  403,  5  Morr.  Min.  Rep.  209. 
See  Town  of  Adel  v.  Woodall,  122  Ga. 
535,  50  S.  E.  481;  Jack  v.  Rowland, 
98  HI.  App.  352;  Warner  t.  Campbell, 
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marized  tlie  law  as  follows:'*  "The  party  is  to  have  rea- 
sonable notice,  according  to  the  circumstances  of  each 
particular  case.  Where  the  paper  is  in  court,  or  so  near 
the  place  where  the  court  is  sitting,  that  it  can  be  obtained 
without  delaying  the  trial,  and  without  material  incon- 
venience to  the  party,  a  notice  given  after  the  trial  is  com- 
menced is  sufficient;  and  where,  from  the  nature  of  the 
instrument,  or  from  its  connection  with  the  cause,  it  may 
fairly  be  presumed  to  be  in  the  possession  of  the  party 
or  his  counsel  in  court,  he  ought  affirmatively  to  deny  the 
fact,  or  the  notice  should  be  held  good.  Neither  a  party 
nor  his  attorney  is  bound  to  leave  the  court  and  go  for 
papers  or  books  at  a  distance,®''  and  the  sufficiency  of  the 
notice  must  be,  to  a  considerable  extent,  a  matter  of  dis- 
cretion with  the  judge,  depending  upon  the  particular 
circumstances  of  each  case. ' ' 

§  219a  (219,  220).  Same— Illustrations.— The  notice  has 
been  held  sufficient  where  it  was  given  the  evening  before 
the  trial  where  the  residence  of  the  party  was  near  the 
place  of  trial  ;®^  or  several  days  before  the  trial,  though 
the  plaintiff  resided  out  of  the  state  ;'^  or  after  the  term 

26  111.  282;   Bushnell  v.  Bishop  Hill  Garrett,    28    Or.    168,    42    Pac.    129; 

Colony,    28    111.    204;    Brock    v.    Des  Worth  v.  Norton,  60  8.  C.  293,  38  S. 

Moines  Ins.  Co.,  106  Iowa,  30,  75  N.  E.    605;    Ellis    v.    Sharp    (Tex.    Civ. 

W.  683;  Divers  v.  Fulton,  8  Gill  &  J.  App.),  47  S.  W.  670;  Burton  v.  Sei- 

(Md.)    202;   Glenn  v.  Rogers,  3  Md.  fert,  108  Va.  338,  61  S.  E.  938;  Bar- 

312;   Muir  v.  Kalamazoo  Corset  Co.,  ton  v.  Kane,  17  Wis.  37,  84  Am.  Dec. 

155  Mich,  624, 119  N.W.  1079;  Pitt  v.  728;    United   States  v.   Duff,   6   Fed. 

Emmons,    92    Mich.    542,    52    N.    W.  45,  19  Blatchf.  9;  Shreve  v.  Dulany, 

1004;  State  V.  Sherman,  137  Mo.  App.  22  Fed.  Cas.  No.  12,817,  1  Craneh  C. 

70,  119  S.  W.  479;  State  v.  Madeira,  C.  499;  SulUvan  v.  King,  24  U.  C.  Q. 

125  Mo.  App.  508,  102  S.  W.  1046;  B.  161. 

Linn  v.  New  York  L.  Ins.  Co.,  78  Mo.  54  Hammond  v.  Hopping,  13  Wend. 

App.  192;  State  v.  Tucker  (Mo.  App.),  (N.  Y.)  505. 

137S.  W.  870;  Parkv.  Viernow,  16Mo.  S5  utica    Ins.    Go.    t.    Cadwell,    3 

App.  383;  Downer  v.  Button,  26  N.  H.  Wend.  (N.  Y.)  296. 

338;  Hammond  v.  Hopping,  13  Wend.  56  Shreve  v.  Dulany,  1  Craneh  C.  C. 

(N.  Y.)   505;  Utica  Ins.  Co.  v.  Cad-  499,  Fed.  Cas.  No.  12,817. 

well,  3  Wend.  (N.  Y.)  296;  Gorham  v.  "7  Jefford  v.  Einggold,  6  Ala.  5J4. 

Gale,   7   Cow.    (N.   Y.)    739,   17   Am.  See,   also,    Mortlock   v.   Williams,   76 

Deo,  549;  Sugar  Pine  Lumber  Co.  v.  Mich.  568,  43  N.  W.  592. 
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commenced,  but  four  days  previous  to  the  trial  where  the 
residence  of  the  party  served  was  twelve  miles  away;'^^ 
although  the  cause  was  partly  tried,  it  appearing  that  there 
was  still  time  for  the  production  of  the  document  ;^^  or 
after  the  trial  has  been  commenced,  where  the  document 
is  easy  of  access;*"  where  there  had  been  a  verbal  notice 
to  produce  at  the  hearing  before  the  referee,  and  where 
the  materiality  of  the  document  was  clear  and  each  par^y  was 
presumed  to  have  present  the  papers  bearing  on  the  case ;  *^ 
two  days  upon  a  solicitor,  although  his  client  had  gone 
abroad;*^  or  a  short  notice  for  the  production  of  letters 
where  from  Jong  litigation  it  might  be  presumed  the  letters 
had  been  returned;"^  nine  days  where  the  paper  was  one 
hundred  and  eighty  miles  away.**  Notice  has  been  held 
insufficient  where  it  was  given  one  day  before  trial,  the 
paper  called  for  being  in  possession  of  a  person  eighty 
miles  away;*'  and  generally  if  given  during  the  progress 
of  the  trial.^^  The  general  rule  is  that  notice  should  be 
served  in  time  to  give  reasonable  opportu,nity  to  produce 
the  paper.*'' 

§  220  (221),  EflScacy  and  requisites  of  notice. — Once  a 
sufficient  notice  to  produce  has  been  served  it  inures 
through  all  the  proceedings,  and  therefore  the  notice  to 
produce  need  not  be  repeated  at  each  succeeding  term  if 

B8  Hammond  v.  Hopping,  13  Wend.  67  Bushnell  v.  Bishop  Hill  Colony,  28 

(N.  Y.)  505.  ni.  204 ;  Pitt  v.  Emmons,  92  Mich.  542 , 

59  Sturm  V.  Jeflfree,  2  Car.  &  K.  442.  52  N.  W.  1004;  Mortlock  v.  Williams, 

80  Utica    Ins.     Co.    v.    Cadwell,    3  76  Mich.  568,  4?  N.  W.  592;   Julius 

Wend.  (N.  Y.)  296.  King  Optical  Co.   v.  Treat,  72  Mich. 

61  Kerr  v.  McGuire,  28  N.  Y.  446.  599,  40  N.  W.  912;  De  Witt  v.  Pres- 

62  Bryan  v.  Wagstaff,  Eyan  &  M.  cott,  51  Mich.  298,  16  N.  W.  656; 
827,  2  Car.  &  P.  125,  8  D.  &  E.  208,  McDonald  v.  Carson,  95  N.  C.  377; 
5  Barn.  &  C.  314,  108  Eng.  Eeprint,  Atkinson  v.  Carter,  2  Chit.  403;  Bevan 
117.  V.  Waters,  1  Moody  &  M.  235,  3,  Car.  & 

63  Sturge  V.  Buchanan,  10  Adol.  &  P.  520;  Sims,  v.  Kitchen,  5.  Esp.  46; 
El.  598,  113  Eng.  Reprint,  228.  Houseman  v.  Roberts,  5  Car.  &  P.  394 ; 

64  Jackson  v.  Marsh,  1  Caines  (N.  Lawrence  v.  Clark,  14  Mees.  &  W.  250 , 
Y.),  153.  3  D.  &  L.  87,  15  L.  J.  Ex.  40;  Byrnes 

«B  Cody  V.  Hough,  20  HI.  43.  v.   Harvey,   2   Moody   &  E.  ,89.     See, 

68  Chcteau  v.  Eaitt,  20  Ohio,  132.  also,  cases  cited  to  §  219. 
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there  are  several  trials.  In  such  case,  or  if  the  trial  is 
postponed  several  times,  a  single  notice  is  sufficient.^^ 
Two  cases  with  a  century  between  them  are  almost  identical 
in  their  confirmation  of  this  rule."^  And  a  notice  to  pro- 
duce at  the  trial  given  in  a  justice's  court  is  operative  in 
the  superior  court  on  appeal.'^"  But  it  has  been  held  not 
on  a  new  trial ;''^  and,  of  coiirse,  not  in  a  new  action  though 
the  parties  are  the  same  and  the  cause  of  action  identical.''^ 
A  notice  to  a  party  to  produce  a  paper  in  his  possession 
is  sufficient  to  authorize  the  admission  of  parol  e-sadence, 
if  the  notice  is  so  framed  that  there  can  be  no  reasonable 
doubt  as  to  what  papers  are  meant.''*  Mistakes  which  do 
not  actually  tend  to  mislead  do  not  vitiate  the  notice;  for 
example,  when  an  alleged  copy  of  an  instrument  attached 


68  American  Ins.  Co.  v.  Bailey,  6 
Ga.  App.  424,  65  S.  E.  160;  State  v. 
Kimbroiigh,  2  Dev.  L.  (13  N.  C.) 
431;  Jaekson  v.  Shearman,  6  Johns. 
(N.  Y.)  19;  Patton  v.  Goldsborough, 
9  Serg.  &  B.  (Pa.)  47;  Rawson  v. 
Knight,  73  Me.  340;  Battaglia  v. 
Thomas,  5  Tex.  Civ.  App.  563,  23  S. 
W.  385,  1118.    ■  '  ; 

09  In  Jaekson  v.  Shearman,  6  Johns: 
(N.  Y.)  19,  the  court  said:  "Notice 
was  given  to  him,  previous  to  that 
circuit,  to  produce  it  upon  the  trial. 
The  cause  was  not. tried  until  the  cir- 
cuit in  1809,  but  the  effect  of  the 
notice  was  not  spent.  It  applied  to 
the  trial,  without  reference  to  the  time. 
It  does  not  appear  that  the  cause  was 
noticed  for  trial  in'  1808;  and  if  it  had 
so  appeared,  it  would  not  have  de- 
stroyed ■  the  effect  of  the  notice,  in 
reference  to  a  subsequent  circuit, 
unless  it  had  appeared  that  the  notice 
was  special,  and  confined  to  that 
particular  circuit."  In  Rollins  v. 
Sohawacker,  153  Mo.  App.  284,  133  S. 
W.  409,  Caulfield,  J.,  said:  "The 
record  discloses  that  the  cause  had 
been  originally  set  down  for  trial  on 


May  22,  1907,  and  plaintiff  had  given 
defendant  notice  to  produce  the  receipt 
on  that  day  or  at  such  time  as  the  case 
might  be  tried.  The  cause  was  con- 
tinued from  term  to  term  until  Feb- 
ruary 8,  1909,  on  which  day  it  was 
tried.  Defendant  contends  that  the 
notice  should  have  been  renewed  for 
the  time  when  the  trial  was  actually 
had.  The  cases,  such  as  have  been 
called  to  our  attention,  seem  to  hold 
contrary  to  defendant's  contention : 
Gilmore  v.  Wale,  Anth.  N.  P.  (N.  Y.) 
87;  Wilson  v.  Gale,  4  Wend.  (N.  Y.) 
623;  Jackson  v.  Shearman,  6  Johns. 
(N.  Y.)  19." 

TO  Wilson  T.  Gale,  4  Wend.  (N.  Y.) 
623;  Reab  v.  Moore,  19  Johns.  (N.  Y.) 
337. 

71  Ellison  V.  Cruser,  40  N.  J.  L. 
444;  although  Woo  ten  v.  Nail,  18  Ga. 
609,  is  a  contrary  decision,  but  is 
badly  founded  on  an  almost  obsolete 
rule. 

72  Cushman  v.  Coleman,  92  Ga.  772, 
19  S.  E.  46. 

73  Bemis  v.  Charles,  1  Met.  (Mass.) 
440;  Walden  v.  Davidson,  11  Wend. 
65,  25  Am.  Dec.  602. 
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to  the  notice  to  produce  was  inaccurate,''*  and  where  the 
notice  was  entitled  in  the  wrong  court,  it  was  held  suffi- 
cient.''^ In  several  English  cases  it  has  heen  held  not 
necessary  to  specify  the  exact  documents  required,  but  that 
it  is  sufficient  if  the  notice  is  so  framed  that  the  party 
served  may  reasonably  believe  that  a  certain  document  is 
required.  Thus  general  notices  calling  for  all  letters  writ- 
ten to  the  party  relating  to  the  matters  in  dispute  or  for 
letters  received  by  the  plaintiff  from  the  defendant  within 
certain  specified  dates  have  been  held  sufficient.''*  It  would 
be  difficult  to  name  any  arbitrary  period  over  which  the 
request  for  documents  should  run,  and  a  notice  to  produce 
all  letters  and  papers  covering  a  period  of  five  years  where 
the  papers  were  not  indicated  either  by  date  or  subject  or 
reference  to  any  particular  transaction  was  properly  held 
"altogether  too  vague."  The  court,  in  the  case  referred 
to,''''  said:  "A  party  who  is  prepared  with  secondary  evi- 
dence knows  what  he  wishes  to  prove.  To  compel  a  busi- 
ness man  to  rummage  his  files  for  several  years  without 
any  indication  of  what  is  wanted  is  unreasonable.  The 
notice  should  always  be  such  as  to  reasonably  enable  the 
party  notified  to  understand  what  is  wanted.  Without 
such  knowledge,  he  cannot  prepare  to  meet  or  explain  the 
facts  sought  to  be  shown  by  the  documents.  There  is  no 
authority  for  making  a  drag-net  out  of  such  a  notice. ' '  A 
notice  in  general  terms  to  produce  all  papers  in  the  pos- 
session or  under  the  control  of  a  party  relating  to  a  par- 
ticular cause  or  controversy,  would  in  general  be  held 
insufficient.''*  In  an  early  case  notice  to  produce  ' '  all  letters, 
papers  and  documents  touching  or  concerning  the  bill  of 

74  Bogart  V.  Brown,  5  Pick.  (Mass.)  Rich.  (S.  C.)  307;  Rogers  v.  Custance, 

18;  Justice  v.  El'stob,  1  Fost.  &  F.  256.  2  Moody  &  R.  179;  Jacob  v.  Lee,  2 

T5  Lawrence  v.  Clark,  14  Mees.  &  W.  Moody  &  R.  33 ;  Conybeare  v.  Farries, 

250,  3  D.  &  L.  87,  15  L.  J.  Ex.  40.  L.  R.  5  Ex.  16;  Morris  v.  Hanser,  2 

T8  McDowell  V.  Royal  Ins.  Co.,  164  Moody  &  B.  392. 

Mass.  444,  41  N.  E.   665;   Nelson  v.  77  Arnstine  v.  Treat,  71  Mich.  561, 

National  Drill  Mfg.  Co.,  20  S.  D.  299,  39  N.  W.  749. 

105  N.  W.  630;   Jones  v.  Parker,  20  78  Walden  v.  bavison,  ll  Wend.  (N. 

N.   H.   31;    Gourdin  v.   Staggers,   12  Y.)  65,  25  Am.  Dec.  602. 
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exchange"  sued  on  was  held  too  general.^^  In  England, 
prior  to  the  adoption  of  rules  of  court  requiring  the  notice 
to  be  in  writing,  it  might  be  either  written  or  parol.  ^^  In 
this  country,  however,  the  written  notice  is  the  rule,  and  it 
would  be  very  unsafe  to  rely  on  a  verbal  notice,  however 
timely  and  explicit.  It  is  true  there  is  an  old  New  York 
case  holding  that  verbal  notice  in  court  during  the  progress 
of  the  case  is  sufficient.  The  court  said:  "The  general  rule 
of  practice  requiring  a  written  notice  to  produce  papers 
has  reference  to  the  preliminary  preparations  for  trial. 
The  reason  of  the  rule  does  not  apply  to  a  notice  given  in 
the  presence  and  hearing  of  the  court,  while  the  trial  is  in 
progress,  from  day  to  day,  and  the  materiality  and  per- 
tinency of  the  document  is  apparent,  and  each  party  is,  at 
least,  presumed  to  have  present  all  papers  bearing  on  the 
case."^^  While  there  is  much  reason  in  upholding  the 
verbal  notice  during  the  progress  of  the  trial,  there  are 
many  good  reasons  for  reducing  the  notice  to  writing  where 
the  documents  wanted  are  not  in  court,  and  subsequent 
questions  on  the  admissibility  of  the  secondary  evidence 
will  be  the  more  readily  answered  by  reference  to  the  terms 
of  the  written  notice.  An  apt  illustration  of  the  danger 
attending  verbal  notice  during  a  trial  occurred  in  Massa- 
chusetts. According  to  the  syllabus  of  the  case,  "At  the 
beginning  of  a  trial,  the  defendant's  counsel  verbally  re- 
quested the  plaintiff's  counsel  to  produce  a  bill  of  sale  to 
the  plaintiff,  without  mentioning  its  date,  and  he  answered 
that  the  plaintiff  did  not  have  it  in  his  possession.  The 
presiding  judge  was  of  opinion  that  seasonable  notice  to 
produce  the  original  bill  of  sale  had  not  been  given,  and 
excluded  secondary  evidence  thereof.  Held,  that  the  de- 
fendant had  no  ground  of  exception. "  ^^    Where  a  demand 

TO  France  v.  Lucy,  Eyan  &  M.  341 ;  81  Kerr  v.  McGuire,  28  N.  Y.  446. 

Jones  V.  Edwards,  1  McClel.  &  Y.  139.  82  Bourne  v.  Buffington,  125  Mass. 

See,  also,  Parish  v.  Weed  Machine  Co.,  481.     The  danger  of  verbal  notice  or 

79  Ga.   682,   7   S.  E.   138,  where   an  demand    in    criminal    cases    is    well 

adjournment  was  allowed  because  the  marked  in  the  recent  ease  of  Gillespie 

notice  was  too  vague.  v.   State,   5   Okl.   Cr.   546,   Ann.   Cas. 

80  Smith  T.  Young,  1  Camp.  439.  1912D,  259,  35  L.  B.  A.,  N.  S.,  1171, 
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for  a  document  was  made  of  a  witness  on  the  stand,  the 
witness  not  being  one  of  the  parties  to  the  action,  it  was 
held  to  be  not  such  a  demand  as  to  put  either  party  in  de- 
fault, even  though  the  right  to  the  document  were  un- 
doubted.^^ The  description  of  the  document  of  which 
production  is  sought  should  be  sufficiently— -without  having 
to  be  literally — accurate  to  enable  the  holder  to  identify 
it,  such  a  description  as  would  apprise  a  man  of  ordinary 
intelligence  of  the  document  desired;*^  and  the  giver  of  the 
notice  is  limited  in  his  application  to  let  in  secondary  evi- 
dence to  such  documents  named  or  identifiable  in  his  notice. 
For  instance,  where  the  notice  called  for  production  of 
letters  received  in  answer  to  letters  written  on  plaintiff's 
behalf  by  one  P.  and  no  such  letters  were  produced,  the 
party  giving  the  notice  was  not  allowed  to  give  secondary 
evidence  of  letters  written  to  P.**^  But  if  the  document 
produced  is  not  the  one  named  in  the  notice,  secondary  evi- 
dence of  the  one  of  which  production  is  sought  is  admis- 
sible, the  facts  appearing  to  the  court. ^®  And  the  court, 
practically,  finally  deals  with  the  sufficiency  or  otherwise 
of  the  notice  and  its  contents  as  a  preliminary  to  the  ad- 

115  Pac.  620,  where  it  was  hold  that  to  9.     In    the    ease    last    mentioned    the 

permit  siich  a  demand  for  a  document  document  described  as  being  within  an 

incriminating  the  accused  in  a  orim-  envelope,  and  the  notice  was  held  to 

inal  case  in  open  court  was  a  violation  include  the  envelope,  although  produc- 

of  the  immunity  secured  to  him  by  the  ticu  of  it  was  not  directly  sought, 
constitution.     See  note  to  Gillespie  v.  85  Mobile  L.  Ins.  Co,  v.  Egger,  67 

State,  35  L.  R.  A.,  N.  S.,  1171.  Ala.  134;  Moore  v.  Leonard,  52  N.  Y. 

83  Hull  V.  Seattle  Ey.  Co.,  60  Wash.  Super.  Ct.  (20  Jones  &  S.)  8.  In  this 
162,  110  Pae.  804.  ease  the  notice  was  to  produce  a  eer- 

84  Burke  v.  Table  Mt.  Water  Co.,  12  tain  account-book  containing  certain 
Cal.  403,  5  Morr.  Min.  Rep.  209;  Me-  entries  of  money  paid  by  A  to  B.  Such 
Dowell  V.  Aetna  Ins.  Co.,  164  Mass.  a  book  was  produced  and  it  was  alleged 
444,  41  N.  E.  665;  Jones  v.  Parker,  20  that  it  was  not  the  book  the  party  saw 
N.  H.  31;  Dole  v.  Belden,  49  Hun,  when  he  was  in  the  ofS.ce  of  the  owner 
607,  1  N.  T.  Supp.  667;  Beaty  v.  of  the  book  in  question.  The  contents 
Southern  Ey.  Co.,  80  S.  C.  527,  61  S.  of  the  unproduced  book  were  rightly 
E.  1006;  Nelson  v.  National  Drill  excluded  as  the  notice  to  produce  had 
Mfg.   Co.,  20   S.  D.  299,   105   N.  W.  been  complied  with. 

630;   Vasse  v.   Miflin,  Fed.   Cas.  No.  86  Barnett  v.  Wilson,  132  Ala.  375, 

16,895,   4   Wash.    C.    C.    519;    United      31  South.  521. 
States  v.  Duff,  6  Fed.  45,  19  Blatchf. 
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mission  of  the  secondary  evidence.  In  dealing  with  the 
objection  of  short  notice  to  produce  docnments  it  has  been 
said:  "Whether  this  was  sufficient  notice  was  a  matter  sub- 
mitted to  the  reasonable  discretion  of  the  court  in  view  of 
-and  what  then  appeared  before  it  as  to  the  situation  of 
the  parties  and  the  place  where  the  originals  of  said  corre- 
spondence were."^^  Whether  a  sufficient  foundation  has 
been  laid  for  the  introduction  of  parol  evidence  of  the 
existence  and  contents  of  a  written  document  rests  in  the 
sound  discretion  of  the  trial  court,  and  its  decision  per- 
mitting such  evidence  is  reviewable  on  appeal  only  in  case 
of  an  abuse  of  discretion.** 

§  221  (222).    Notice  to  produce — On  whom  served. — ^A 

party  to  an  action  having,  to  the  best  of  his  belief,  located 
documents  which  would  be  material  to  his  cause  in  the  pos- 
session or  control  of  his  opponent,  must  call  upon  him  by 
notice  to  produce  the  documents  on  the  trial  of  the  cause. 
Having  prepared  his  notice,  he  must  bring  it  to  the  knowl- 
edge of  his  opponent  by  service.  In  most  states  the  proce- 
dure is  regulated  by  statute.  The  notice  to  produce  may 
be  directed  to  and  served  on  the  party  or  on  his  attorney. 
If  there  is  any  doubt  as  to  real  party  and  nominal  party 
or  their  respective  attorneys,  then  service  on  all  is  the 
safe  course.*^  Notice  on  the  attorney  has  been  hold  good, 
although  he  was  only  the  attorney  for  the  nominal  plain- 

87  Price  v.  Kohn,  99  HI.  App.  115.  J.  L.  46;  Sessions  v.  Palmeter,  75  Hun 

88  State  T.  Salverson,  87  Minn.  40,  (N.  Y.),  268,  26  N.  Y.  Supp.  1076; 
91  N.  W.  1.  In  Bourne  v.  Buffington,  Brown  v.  Littlefield,  7  Wend.  (N.  Y.) 
supra,  it  is  described  as  a  question  of  454;  Eheinstein  Dry  Gods  Co.  v.  Mc- 
fact  for  the  decision  of  the  presiding  Dougall,  149  N.  C.  252,  62  S.  E.  10S5; 
judge.  Thomas   v.  Hodgson,  4  Whart.    (Pa.) 

89  Simington  v.  Kent,  8  Ala.  691;  492;  CranfiU  v.  Haydeu,  22  Tox.  Civ. 
Sims  V.  Soheussler,  2  Ga.  App.  466,  58  App.  656,  53  S.  W.  805 ;  Bovd  v.  Leith 
S.  B.  693;  Bishop  v.  American  Pre-  (Tex.  Civ.  App.),  50  S.  W.  618; 
servers'  Co.,  157  111.  284,  48  Am.  St.  Rogers  v.  Custance,  2  Moody  &  R.  179; 
Rep.  317,  41  N.  E.  765;  Lagow  v.  Pat-  Cates  v.  Winter,  3  Term  Eep.  306,  100 
terson,  1  Blackf.  (Ind.)  327;  Thayer  Bng.  Reprint,  590;  Reg.  v.  Boucher,  1 
V.  Middlesex  Mut.  F.  Ins.  Co.,  10  Pick.  Fost.  &  F.  486. 

(Mass.)   326;  Den  v.  M'AUistor,  7  N. 
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tiff,  and  the  suit  was  being  prosecuted  for  the  benefit  of 
another  party.®"  "Where  the  party  is  out  of  the  state,  but 
his  attorney  of  record  is  within  it,  service  on  the  attorney 
is  sufficient.®^  And  the  notice  on  an  attorney  remains  good, 
although  a  change  is  subsequently  made  and  another  at- 
torney takes  his  place.®^  The  opinion  of  Kirkpatrick,  C. 
J.,  in  a  unique  case  in  New  Jersey,®^  is  instructive  as  l^eing 
a  decision  on  a  point  seldom  arising.  In  an  action  of  eject- 
ment the  plaintiff  claimed  under  an  entailment  in  a  will. 
The  defendant  claimed  under  a  chain  of  conveyances  from 
the  tenant  in  tail,  and  the  plaintiff  gave  notice  to  produce 
them,  serving  it  on  the  attorney  for  the  defendant,  who 
admittedly  had  held  them  for  a  defendant  in  another  ac- 
tion concerning  another  part  of  the  same  lands.  As  a 
fact,  they  could  not  be  definitely  located  and  secondary 
evidence  was  admitted  on  their  nonproduction,  and  the  de- 
fendant moving  for  a  new  trial  was  met  by  the  opinion 
referred  to.  Said  the  learned  judge:  "Now,  can  the  law 
presume  that  these  deeds  which  conveyed  away,  and  handed 
down  his  inheritance  to  a  stranger,  and  by  virtue  of  which 
that  inheritance  is  still  held  against  him,  are,  or  could 
possibly  have  been,  in  the  hands  or  possession  of  the  plain- 
tiff? Certainly  not.  Can  he  then  divine,  while  they  are 
in  the  hands  of  his  adversaries,  of  whom  there  are  many, 
and  while  they  are  shuffling  them  about  from  one  to  other, 
from  client  to  attorney,  and  from  attorney  to  counsel,  and 
then  back  again,  I  say,  under  such  circumstances,  can  the 
plaintiff  divine  in  whose  hands  to  find  them,  so  that  he  may 
safely  serve  and  rely  upon  a  notice  to  produce  them  ?  And  if 
he  could  so  divine,  could  he  possibly  produce  proof  of  such 
possession  in  a  court  of  justice?  I  think  it  cannot  be  pre- 
tended. The  deeds,  then,  not  being  presumed  by  the  law 
to  be  in  the  hands  of  the  plaintiff,  but  of  some  one  of  his. 

90  Brown  v.  Littlefield,  7  Wend.  (N.  92  Doe   v.    Martin,   1   Moody   &   R. 
y.)      454;     Lagow    v.    Patterson,    1  242;  Bright  v.  Young,  15  Ala.  112. 
Blaekf.     (Ind.)     327;,    Simington    r.'  93  Den  ex  d.  Popino  v.  McAllister,  7' 
Kent,   8  Ala.  691.  N.  J.  L.  46. 

91  Mattoeks  v.  Stearns,  9  Vt.  326. 
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adversaries,  though  not  of  the  defendant  in  this  cause,  he 
had  a  right  to  prove  the  facts  alleged  by  any  inferior  evi- 
dence in  itself  othervrise  lawful,  which  would  make  the 
matter  manifest  to  the  jury.  And  of  this  inferior  kind 
of  evidence  copies  compared  and  sworn  were  certainly  of 
the  highest  order,  and  the  least  liable  to  error.  Upon  the 
strictest  construction  of  the  rule^  therefore,  that  the  party 
making  an  allegation  must  prove  it  by  the  highest  evidence 
the  nature  of  the  case  will  admit  of,  those  copies  were 
rightly  admitted. ' '  In  order,  however,  to  admit  secondary 
evidence,  there  must  be  some  proof  that  the  party  on  whom 
the  notice  was  served  had  control  of  the  instrument  in 
question.  But  presumptive  proof  is  sufficient."*  It  has 
been  held  immaterial  that  the  document  may  be  in  the  pos- 
session of  some  third  person,  provided  it  may  be  deemed 
within  the  control  of  the  party.  Thus,  in  an  early  case  it 
was  held  that  in  an  action  against  the  owner  of  a  vessel, 
service  on  him  was  sufficient,  though  the  document  was  in 
the  possession  of  the  captain."^  On  the  same  principle 
notice  to  the  party  to  produce  a  check  drawn  by  him  and 
in  possession  of  his  banker  is  sufficient."®  So  the  posses- 
sion of  an  attor'ney  is  deemed  the  possession  of  the  client."^ 
Where  a  document  has  been  out  of  the  possession  of  a  party 
but  has  been  traced  to  the  possession  of  his  attorney,  the 
notice  served  on  the  attorney  is  sufficient.  Very  much  less 
diligence  is  required  on  the  part  of  a  plaintiff  to  find  a 
paper  that  belongs  to  his  adversary,  to  entitle  him  to  prove 
its  contents,  than  will  be  exacted  when  he  seeks  to  prove 
the  contents  of  a  paper  belonging  to  himself.  In  the 
former  case,  if  the  defendant  is  not  satisfied  with  the  sec- 
ondary evidence,  he  can  always  produce  the  paper  and  have 

94  jSTorton  v.  Heywood,  20  Me.  359 ;  oo  Partridge  v.  Coates,  Russ.  &  M. 
Birkbeck  f.  Tucker,  2  Hall  (N.  Y.),  156,  1  Car.  &  P.  534;  Burton  v. 
121;  declarations  of  a  third  party  not  Payne,  2  Car.  &  P.  520,  31  E.  E.  692; 
enough:  Lovejoy  v.  Howe,  55  Minn.  Sinclair  v.  Stephenson,  1  Car.  &  P. 
353,  57  N.  W.  57.  582,  2  Bing.  514,  10  Moore,  46. 

95  Birkbeck  T.  Tucker,  2  Hall  (N.  ''  ^^"^  ^-  ^""*"'  *  ^ar.  &  P.  128; 
y  \    j^2i                                                       Morehead  Banking  Co.  v.  Walker,  121 

'''        '  N.  C.  115,  28  S.  E.  253. 
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it  introduced ;  but  in  the  latter,  the  opportunities  for  fraud 
in  destroying  or  losing  papers  expressly  to  leave  their 
contents  resting  in  the  memory  of  witnesses  is  so  great 
that  courts  are  rigorous  in  finding  out  all  about  the  loss 
before  allowing  the  secondary  proof  to  be  made.^*  Where 
the  document  was  last  seen  in  the  hands  of  the  party  in 
interest,  though  he  was  not  a  party  to  the  record,  notice 
served  on  him  was  held  good.**  Notice  to  the  attorney  of 
record  of  a  corporation  to  produce  its  records  is  suffi- 
cient.^"" But  where  the  possession  is  in  some  third  person, 
the  fact  of  privity  between  him  and  the  party — in  other 
words,  that  the  document  is  within  the  control  of  the  party 
— must  clearly  appear.  For  example,  it  might  be  in  the 
possession  of  an  agent.^  If  it  does  not  appear,  the  person 
in  possession  of  the  document  should  be  served  with  a 
subpoena  duces  tecum.^  If  the  party  notified  to  produce 
the  document  proves  that  it  is  lawfully  out  of  his  posses- 
sion, it  is  for  the  judge  to  determine  whether  secondary 
evidence  can  be  given  of  its  contents.*  And  where  a  docu- 
ment belonging  to  another  person,  not  a  party  to  or  con- 
nected with  the  action,  happens  to  be  in  the  possession  of 
the  attorney  for  one  party,  advantage  cannot  be  taken  of 
the  joint  facts  of  his  office  and  his  possession  to  render 
secondary  evidence  of  it  available  after  notice  to  produce.* 
When  a  careful  lawyer  has  any  doubt  about  the  efiicacy 
of  the  notice  to  produce,  he  should  serve  the  party  or  his 
attorney  with  the  notice  and  where  practicable  the  person 
holding  the  document  with  a  subpoena  duces  tecum. 

88  Desnoyer  v.  McDonald,  4  Minn.  i  Irwin  v.  Lever,  2  Post.  &  F.  296. 

(Gil.  402)  515.  ^  Birkbeck  v.   Tucker,   2   Hall    (N. 

„„  „    ^  „■  ,    „„  •■,     orn        ^))  121;  Evans  v.  Sweet,  Byan  &  M. 

99  Norton  v.  Heywood,  20  Me.  359.       „„■''    n       «  t^  r,:,,,    „„  -J     ,      r^  .■ 

^  '  83,  1  Car.  &  P.  277;  Whitford  v.  Tutm, 

100  Thayer  v.  Middlesex  Mut.  Fire       jq  Bing.  395,  4  M.  &  S.  166,  6  Car.  & 
Ins.  Co.,  10  Pick.  (Mass.)  326.     Other      P.  228,  3  L.  J.  C.  P.  106. 

cases  illustrating  the  rule:  Baldney  v.  ^  Harvey  v.  Mitchell,  2  Moody  &  R. 

Eitehie,  1  Stark.  338;   Suter  v.  Bur-       ^^^• 

,1    „  -r,    ,    .,  ,.T    on,    „„  T     T    -CI  *  Baker  v.  Pike,  33  Me.  213,  which 

rell,  2  Hurl.  &  N.  867,  27  L.  J.  Ex.       .     ,       ,   ,  '  ^.    ,     ,.„  '  ^ 

'  '  IS  founded  on  an  entirely  different  set 

193;  Rush  V.  Peacock,  2  Moody  &  ^f  circumstances  from  Popino  v.  Mo- 
E.  162.  Allister,  supra. 
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§  222  (223).    Effect   of   nonproduction   after   notice.— 

Assiiming  that  all  preliminary  steps  have  been  taken  to 
secure  the  production  of  a  document,  material  in  evidence, 
up  to  and  including  the  service  of  the  notice  and  the  verifi- 
cation of  such  service  in  the  usual  way,  the  party  requiring 
the  document  calls  for  it  in  open  court  to  be  produced.  At 
that  stage,  if  there  is  a  neglect  or  refusal  of  the  party 
notified  to  produce  the  primary  evidence,  secondary  evi- 
dence can  be  given.^  As  has  been  already  stated,  in  such 
cases  every  reasonable  intendment  will  be  in  favor  of  the 
secondary  e^/idence,  if  it  is  vague  or  uncertain.  And  it  is 
then  too  late  for  the  party  having  possession  of  the  pri- 
mary e'V'idence  to  use  it  in  rebiittal  or  to  meet  the  secondary 


5  Smith  V.  Collins,  94  Ala.  394,  10 
South.  334;  Cross  v.  Johnson,  30  Ark. 
396;  Harloe  v.  Lambie,  132  Gal.  133, 
64  Pae.  88;  State  t.  Swift,  57  Conn. 
496,  18  Ati.  664;  Hines  v.  Johnston, 
95  Ga.  629,  23  S.  E.  470;  Chicago 
City  R  Co.  V.  Eeddick,  139  111.  A,pp. 
160;  Berry  v.  Allen  &  Co.,  59  111.  App. 
149;  Duringer  v.  Mosehino,  93  Ind. 
495 ;  MisspuJi  T.  B.  Co.  v.  Elliott,  2 
Ind.  Ter.  407,  51  S.  W.  1067 ;  Gafford 
v.  American  Mtgj  &  Inv.  Co.,  77  Iowa, 
736,  42  N.  W.  550;  Cooley  v.  Gilliam, 
80  Kan.  278,  102  Pae.  1091;  Ben- 
jamin' V.  Ellinger,  80  Ky.  472 ;  Hotard 
V.  Texas  &  P.  B.  Co.,  36  La.  Ann.  450 ; 
Lowell  y.  Flint,  20  Me.  401;  Dick  v. 
Biddle,  105  Md.  308,  66  Atl.  21; 
Walsh  V.  Gilmor,  3  Har.  &  J.  383,  6 
Am.  Dec.  503;  Commonwealth  v. 
Shurn,  145  Mass.  150,  13  N.  E.  395; 
Johnson  v.  Johnson,  70  Mich.  65,  37 
N.  W.  712;  First  Nat.  Bank  v.  St. 
Anthony  &  D.  Elevator  Co.,  103  Minn. 
82,  114  N.  W.  265;  Hobe  v.  Swift,  58 
Minn.  84,  59  N.  W.  831;  Cooper  v. 
Granberry,  33  Miss.  117;  State  v. 
Poundstone,  140  Mo.  App.  399,  124  S. 
W.  79;  Phillips  v.  Scott,  43  Mo.  86, 
97  Am.  Dec.  369;  Siaa  v.  Badger,  6 


N.  H.  393;  Truax  v.  Truax,  2  N.  J. 
L.  153  (166) ;  Carr  v.  Prudential  Ins. 
Co.,  115  App.  Div.  755,  101  N.  Y. 
Supp.  158;  King  v.  Lowry,  20  Barb. 
(N.  Y.)  532;  Bobards  V.  McLean,  8 
Ired.  (N.  C.)  522;  Johns  -s.  Johns,  6 
Ohio,  271 ;  Sugar  Pine  Lumber  Co.  \ . 
Garrett,  28  Or.  168,  42  Pae.  129; 
Strawbridge  v.  Clamond  Tel.  Co.,  195 
Pa.  118,  45  Atl.  677;  Rose  v.  Winns- 
boro  Nat.  Bank,  41  S.  C.  191,  19  S.  E. 
487;  Stephens  v.  Fans,  20  S.  D.  367, 
106  N.  W.  56;  Farnsworth  v.  Sharp, 
5  Sneed  (Teun.),  615;  Harlan  v.  Har- 
lan (Tex.  Civ.),  125  S.  W.  930;  Gal- 
veston etc.  Co.  V.  Eobinett  (Tex.  Civ. 
App.),  54  S.  W.  263;  McColIum  v. 
Southern  Pae.  Co.,  31  Utah,  494,  88 
Pae.  663;  Orr  v.  Clark,  62  Vt.  136,  19 
Atl.  929;  Maxwell  \.  Light,  1  Call 
(Va.),  117;  State  v.  Mann,  39  Wash. 
144,  81  Pae.  561;  Loverin  v.  Baum- 
garner,  59  W.  Va.  46,  52  S.  E.  1000; 
Te-wksbury  v.  Solmlenberg,  48  Wis. 
577,  4  N.  W.  757;  Dnnbar  ».  United 
States,  156  U.  S.  185,  39  L.  Ed.  390, 
15  Sup.  Ct.  Eep.  325.  This  is  also  il- 
lustrated by  most  of  the  cases  cited  on 
the  general  subject  under  discussion. 
See,  also,  §  19,  ante. 
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evidence  of  the  other  party  with  like  evidence.®  In  some 
states  this  is  declared  to  be  the  rule  by  statute.''  It  has 
been  held,  however,  that  the  contumacy  of  the  party  in 
not  producing  the  document  is  no  ground  for  rejecting  his 
evidence  and  no  ground  of  estoppel,  especially  since  he 
may  be  compelled  by  subpoena  duces  tecum  to  produce  such 
paper.^  A  party  will  not  be  permitted  to  take  advantage 
of  his  own  wrong,  by  insisting  that  his  adversary  shall  in- 
troduce a  particular  kind  of  evidence,  when  such  party 
wrongfully  withholds  it)  or  renders  its  production  impos- 
sible. The  one  side  resorts  to  secondary  evidence,  not 
from  choice  but  from  a  necessity  caused  by  the  other.  It 
is  equally  the  right  of  both  parties  that  the  best  evidence 
of  which  the  case  admits  should  be  introduced,  but,  while 
this  is  true,  it  at  the  same  time  does  not  lie  in  the  mouth 
of  the  party  who  withholds  such  evidence  to  insist  on  its 
production.®  As  we  have  already  stated,  if  the  party  has 
hot  the  documents  sought,  he  should  make  known  the  fact^* 
in  such  mode  as  the  rules  of  the  court,  provide,  generally 
either  by  oral  testimony  or  by  affidavit  giving  to  the  best 
of  his  belief  an  account  of  where  it  is,  and  making  it  ap- 

6  Doe  ex  d.  Thompson  v.  Hoclgclon,  papers  called  for;  and  he  must  also 
12  Ad.  &  E.  135,  113  Eng.  Reprint,  give  evidence  of  the  contents  of  the 
762;  Doon  v.  Donaher,  113  Mass.  151;  :  papers;  for  it  will  not  do  for  him  only- 
Gage  V.  Campbell,  131  Mass,  566;  to  say  what  those  contents  are.  The 
Barnes  v.  Lynch,  9  Okl.  11,  59  Pac.  court  will  require,  reasonable  proof 
995;  Cahen  v.  Continental  Life  Ins.  of  the  possession,  and  of  the  per- 
Co.,  69  N.  Y.  300;  Piatt  v.  Piatt,  58  tinency  of  the  papers.  If  the  object 
N.  y.  646.  of  the   party   is   to  avail  himself  of 

T  Flomming   v..  Lawless,   56    N.   J.  the   provisions   of   the   section,   so   as 

Eq.  138,  38  Atl.  864.  to     move     for     a     nonsuit,     or     for 

8  MouHon  V.  Mason,  21  Mich.  364.  judgment    by    default,    he    must    put 

9  Cooper  V.  Qranberry,  33  Miss.  the  party  on  his  guard,  and  let 
117,  him  know  the  consequences  of  a  re- 

10  Bas  V.  Steele,  Fed.  Cas.  No.  fusal;  and  the  party  receiving  such 
1088,  3  Wash.  C.  C.  381.  The  Ian-  notice  will  come  prepared  to  meet  it. 
guage  of  Washington,  C.  J.,  in  this  In  any  such  case,  when  the  party  is 
ease  aptly  describes  the  rule:  "The  called,  on  to  produce  papers,  he  may 
party  must  entitle  himself  to  the  make  oath  that  he  has  them  not;  and 
benefits  of  the  section,  by  showing  that  thus  extricate  himself  from  difficulty." 
the  party  was   in   possession   of   the 

Bvidoiioe  II — 19 
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parent  that  it  is  beyond  his  control."  So  soon  as  the  pos- 
session of  the  document  is  traced  to  the  party  called  upon 
to  produce  it,  any  improper  dealing  with  it  by  such  pos- 
sessor to  defeat  production  will  sanction  the  introduction 
of  secondary  evidence.  In  such  case,  where  the  possession 
is  traced  to  him,  it  makes  no  difference  whether  he  denies 
the  possession  or  admits  the  disappearance  of  the  docu- 
ment by  destruction  or  transmission  to  some  distant  place 
beyond  the  reach  of  his  opponent  either  before  or  after 
the  service  of  the  notice,  secondary  evidence  may  be  ad- 
mitted.^^  When  the  paper  is  produced,  it  is,  of  course, 
the  best  evidence,  and  an  alleged  copy  cannot  be  received 
as  evidence  in  the  first  instance  on  the  part  of  him  who  has 
called  for  the  original,  although  after  the  introduction  of 
the  original  as  evidence,  it  might  be  shown  to  be  defective 
or  to  have  been  tampered  with.^*  The  party  who  does  not 
produce  evidence  which  is  in  his  power  or  control  has  only 
himself  to  blame  for  the  presumption  raised  against  him, 
and  for  the  resolution  in  his  opponent's  favor  of  any  doubt 
or  uncertainty  as  to  the  absolnte  correctness  of  the  sec- 
ondary evidence.  It  is  in  his  power  to  produce  the  orig- 
inals. It  is  a  well^settled  rule  that  when  the  evidence 
tends  to  prove  a  material  fact  which  imposes  a  liability 
on  a  party,  and  he  has  it  in  his  power  to  produce  evidence 
which  from  its  very  nature  must  overthrow  the  case  made 
against  him,  if  it  is  not  founded  on  fact,  and  he  refuses 
to  produce  such  evidence,  the  presumption  arises  that  the 
evidence,  if  produced,  would  operate  to  his  prejudice,  and 
support  the  case  of  his  adversary.^'     One  of  the  important 

11  Hall  V.  York,  16  Tex.  18 ;  Morgan  441 ;  Shortz  v.  Unangst,  3  Watts  &  S. 
V.  Jones,  24  Ga.  155;  Smith  v.  Martin,  (Pa.)  45;  Uzzell  v.  Horn,  71  S.  C.  426, 
2  Overt.  (Tenn.)   208.     ,'  51  S.  E.  253;  Hallett  v.  Aggergaard, 

12  Jones  V.  Jones,  38  Cal.  584;  21  S.  D.  554,  114  N.  W.  696;  State 
Rogers  v.  Penniraore  (Del.),  41  All.  v.  Freshwater,  30  Utah,  442,  116  Am. 
886;  Hiss  v.  Hiss,  228  111.  414,  81  N.  St,  Eep.  853,  85  Pac.  447. 

E.  1056;  Suburban  B.  E.  Go.  v.  Balk-  1^  Stitt    v.    Huidekopers,    17    Wall, 

will,    94   111.    App.    454;    Lumbert   v.  (U.  S.)  384,  21  L.  Ed.  644  (genuine- 

Woodard,   144   Ind.   335,   55   Am.   St.  neSs  of  original  challenged). 

Rep.  175,  43  N.  E.  302;  Wood  v.  Law-  14  Rector  v.  Rector,  8  111.  105;  Hunt 

rence,  59  Hun,  618,   13  N.  Y.  Supp.  v.  Collins,  4  Iow.a,  50;  Benjamin  v.  El- 
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consequences  of  nonproduction  of  documents  is  their  ex- 
clusion after  secondary  evidence  has  been  given.  The  rea- 
son is  obvious.  The  law  will  not  allow  the  party  to  "blow 
hot  and  blow  cold."  In  the  language  of  Mclver,  C.  J.,  the 
court  will  not  permit  a  party  to  speculate  upon  the  chances. 
If  a  party  who,  upon  notice,  refuses  to  produce  a  paper 
which  is  in  his  possession,  and  thereby  forces  his  adversary 
to  resort  to  secondary  evidence  of  the  contents  of  such 
paper,  should  be  permitted  afterward  to  introduce  the 
paper  as  a  part  of  his  own  evidence,  he  would  thus  be 
afforded  the  opportunity  of  taking  the  chances  whether  the 
secondary  evidence  offered  by  his  adversary  should  prove 
to  be  satisfactory  or  unsatisfactory  to  him.  If  the  latter, 
then  he  would  have  the  opportunity  of  correcting  it  by 
producing  the  paper  itself,  which,  of  course,  would  be  the 
highest  evidence  of  its  contents;  but,  if  the  former,  then 
he  could,  by  omitting  to  offer  the  paper  in  evidence,  sup- 
press the  best  evidence  of  the  facts  in  issue;  and  thi^  no 
court  charged  with  the  administration  of  justice  could  for 
a  moment  countenance.^^    Another  and  equally   obvious 

linger,  80  Ky.  472;  MoGuiness  v.  evidence  in  elucidation  of  the  subject 
Hchool  Dist.  No.  10,  39  Minn.  499,  41  matter  in  dispute  which  is  within  his 
N.  W.  103;  Cross  V.  Bell,  34  N.  H.  82;  power,  and  which  rests  peculiarly- 
Life  &  F.  Ins.  Co.  V.  Mechanics'  F.  within  his  own  knowledge,  frequently 
Ins.  Co.,  7  Wend.  (N.  Y.)  31;  Eeavis  affords  occasion  for  presilmptions 
V.  Orenshaw,  105  N.  C.  369,  10  S.  B.  against  him,  since  it  raises  strong 
907 ;  Schreyer  v.  Turner  Flouring  Mills  suspicion  that  such  evidence,  if  ad- 
Oo.,  29  Or.  1,  43  Pac.  719 ;  Hay  v.  duoed,  would  operate  to  his  pre- 
Peterson,  6  Wyo.  419,  34  L.  R.  A.  581,  judice"  ^  McDonough  T.  O'Niel,  113 
45  Pac.  1073;  Missouri  K.  &  T.  Ey.  Mass.  92;  Kirby  v.  Tallmadge,  160 
Co.  V.  Elliott,  102  Fed.  96,  42  C.  C.  A.  U.  S.  379,  383,  40  L.  Ed.  463,  16 
188.  "It  is  certainly  a  maxim,"  said  Sup.  Ot.  Eep.  349;  Gulf  etc.  Ey.  Co. 
Lord  Mansfield,  "that  all  evidence  is  v.  Ellis,  10  IT.  S.  App.  640,  4  0.  C. 
to  be  weighed  according  to  the  proof  A.  454,  456,  54  Fed,  481.  This  rule 
which  it  was  in  the  power  of  one  side  is  applied  in  criminal  eases:  Com- 
to  have  produced,  and  in  the  power  of  monwealth  v.  Webster,  5  Cush.  295, 
the  other  side  to  have  contradicted":  316,  52  Am.  Dec.  711;  People  v.  Mc- 
Blatch  V.  Atcher,  1  Cowp.  63,  65,  98  Whorter,  4  Barb.  (N.  T.)  438.  See, 
Eng.  Eeprint,  969.  It  is  said  by  also,  §  17  et  seq.,  ante. 
Starkie  in  his  work  on  Evidence  is  Powell  v.  Pearlstine,  43  S.  C3. 
(volume  1,  page  54)  :  "The  conduct  of  403,  21  S.  E.  328. 
the  party  in  omitting  to  produce  that 
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consequence  is  that  a  party  will  not  be  allowed  to  give 
secondary  evidence  of  papers  which  are  in  his  possession 
and  which  he  has  refused  to  produce  upon  notice.^® 

§  223  (224).  When  notice  to  produce  is  not  necessary. — 
It  naturally  suggests  itself  that  there  are  cases  in  which 
a  formal  notice  to  produce  would  be  idle,  as  in  the  case  of 
an  action  for  the  wrongful  detention  of  a  document  belong- 
ing to  the  plaintiff,  although,  strictly  speaking,  such  an 
action  would  be  for  the  material  on  which  the  written  char- 
acters appeared ;  and  it  is  on  that  account  that  the  general 
rule  that  notice  to  produce  must  be  given  before  secondary 
evidence  can  be  received  of  the  contents  of  a  paper  in  the 
possession  of  the  adverse  party  does  not  apply  in  those 
cases  where  the  nature  of  the  proceeding  and  the  plead- 
ings are  such  as  to  notify  the  party  that  he  is  charged  with 
the  possession  of  the  instrument  and  that  its  production 
is  necessary.^'^  No  notice  to  produce  is  necessary  in  an 
action  of  trover  for  a  written  instrument}^  In  an  old  case 
of  trover,  Spencer,  C.  J.,  said:  "After  reviewing  all  the 
cases,  we  held  that  in  action  of  trover  for  bonds  or  notes, 

16  Piatt  V.  Piatt,  58  N.  y.  646,;  McLeod,  2  Jones  (47  N.  C),  239; 
Dole  Y.  Belden,  49  Hun,  607,  1  N.  Y.  Hanson  v.  Lindstrom,  15  N.  D.  584, 
Supp.  667.  There  is  an  oUUr  dictum  108  N.  W,  798;  Nichols  etc.  Co.  v. 
in  Moulton  v.  Mason,  21  Mich.  ,363,  Ohailebois,  10  N.  D.  446,  88  N.  W.  80; 
saying  that  there  is  no  authority  for  Seioto  Val.  By.  Co.  v.  Cronin,  38  Ohio 
such  exclusion  where  the  document  St.  122,  3  Ohio,  515 ;  Zipp  v.  Colchester 
"relates  to  his,  own  case  even  where  Eubber  Co.,  12  S.  D.  218,  80  N.  W. 
not  produced  when  called  for  by  his  367;  Presidio  County  v.  Clarke,  38 
adversary";  and  2  Phil.  Bv.  (Ed-  Tex.  Civ.  320,  85  S.  W.  475;  Bat- 
ward's  ed.),  535,  is  given  as  authority  taglia  v.  Stahl  (Tex.  Civ.  App.),  47 
for  it.  We  cannot  appreciate  the  S.  W.  683;  Dana  v.  Conant,  30  Vt. 
force    of    the    proposition,    especially  246. 

after    the    reasoning    in    the     South  is  Hays  v.  Riddle,  1  Sand.  (N.  Y.) 

C9,rolina  case,  supra.  248;  How  v.  Hall,  14  East,  274,  104 

17  Continental  Ins.  Co.  v.  Kogers,  Eng.  Eeprint,  606;  Colling  v.  Tre- 
119  111.  474,  59  Am.  Eep.  810,  10  N.  wick,  6  Barn.  &  C.  394,  9  D.  &  R. 
B.  242;  State  v.  Mayberry,  48  Me.  456,  5  L.  J.  (O.  S.)  K.  B.  132,  30 
218;  Cross  v.  Williams,  72  Mo.  577;  E.  R.  366;  Wilson  v.  Gale,  4  Wend. 
Morrill  v.  Boston  &  M.  B.  Co.,  58  (N.  Y.)  623;  Hotchkiss  v.  Mosher, 
N.  H.  68;  Lawson  v.  Bachman,  81  N.  48  N.  Y.  478;  Eose  v.  Lewis,  10 
V.  616;   Yarborough  v.  Hughes,  139  Mich.  483. 

N.  C.  199,  51  8.  E.  904;  Murchison  v. 
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no  notice  to  produce  the  thing  sought  to  be  recovered  was 
necessary;  and  that  where  the  form  of  action  gives  the 
party  notice  to  be  prepared  to  produce  the  instrument,  if 
necessary  to  falsify  the  evidence  of  the  other  party,  it  is 
not  necessary  to  give  notice  to  produce  the  instrument. 
These  principles  apply  directly  in  this  case.  The  form  of 
the  pleading,  we  must  presume,  gave  the  plaintiff  notice, 
that  he  had  received,  and  had  in  his  possession,  obliga- 
tions amounting  to  more  than  150  dollars;  he  was  bound, 
then,  if  he  would  falsify  the  allegation,  to  have  come  pre- 
pared to  produce  them.""  No  notice  to  produce  is  neces- 
sary in  assumpsit  for  nondelivery  of  papers;-**  in  an  action 
to  recover  the  amount  of  a  forged  bank  note  which  had 
been  returned  to  the  defendant ;^^  in  an  action  against  a 
carrier  for  the  nondelivery  of  a  writing;-^  in  an  action 
against  a  telegraph  company  for  failing  to  deliver  a  tele- 
gram; ^^  or  in  an  action  against  a  constable  for  neglecting 
to  return  an  execution.^*  In  an  action  for  conspiracy  in 
restraint  of  trade,  no  notice  to  produce  the  illegal  agree- 
ment is  necessary,^^  nor  a  notice  required  under  the  condi- 

19  Hardin  v.  Kretsinger,  17  Johns.  be  produced.  In  that  case  (West. 
(N.  Y.)  293;  People  v.  Holbrook,  13  Union  Tel.  Co.  v.  Hopkins,  49  Ind. 
Johns.  (N.  Y.)  90.  223),    the    point    does    not    seem  'to 

20  Jolley  V.  Taylor,  1  Camp.  143.  have  been  pressed,  in;  the,  argument 

21  Luckett  V.  Clark,  Iiitt.  Sel.  Cas.  by  counsel,  or  to  have  been  much 
(Ky.)  178;  Eoss  v.  Bruce,  1  Day  considered  by  the  court,  nor  do  the 
(Conn.),  100.  authorities   cited  in   support   of   the 

22  Jolley  V.  Taylor,  1  Camp.  143.  position  sustain  the  view  taken.    We 

23  Eeliance  Lumber  Co.  v.  West-  are  also  the  less  inclined  to  follow 
em  Union  Tel.  Co.,  58  Tex.  394,  44  the  rule  there  laid  down,  for  the 
Am.  Eep.  620;  Western  Union  Tel.  further  reason  that  our, own  courts 
Co.  V.  Thompson,  18  Tex.  Civ.  App.  appear  to  have  adopted  a  different 
609,  45  S.  W.  429.  Western  Union  and  better  rule  in  cases  where  the 
Tel.  Co.  V.  Hopkins,  49  Ind.  223,  written  instrument' is  set  out  in  the 
which  held  the  other  way,  is  thus  pleadings  and  made  the  basis,  of  a 
alluded  to  in  the  Texas  ease  cited:  suit."  We  think  the,  India,na  de- 
"We  have  examined  the  subject  with  cision  unauthoritative. 

the  assistance  of  su'ch  authorities  as  24  Wilson    v.    Gale,    4    Wend.    (N. 

are  accessible  to  us,  and  have  found  Y.)   623. 

but  one  case  in  which  the  action  was  25  State  v.  Dreany,  65  Kan.  292, 

based   on   the  telegrams   where   the  69  Pac.  182. 

original  telegrams  were  required  to 
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tions  of  a  contract  in  writing  in  an  action  for  breach  of  war- 
ranty of  machinery.^"  In  an  action  in  contract  it  is  held  tliat 
the  pleadings  imply  notice  as  to  the  orders  and  letters  con- 
stituting the  contract.^'^  So  the  rule  is  the  same  where  the 
writing  is  a  proper  matter  of  defense  and  the  adverse  party 
must  understand  that  it  will  come  in  question/*  or  where 
the  action  is  brought  on  a  written  contract  in  the  posses- 
sion of  defendant  which  is  fully  described  in  the  com- 
plaint.^® A  similar  question  arose  in  a  Texas  case,  as  to 
the  introduction  of  secondary  evidence  to  establish  the  con- 
tents of  certain  field-notes  of  a  survey,  which  from  the 
pleadings  appeared  to  be  in  the  possession  of  one  of  the 
parties  to  the  suit.  On  this  point  Judge  Wheeler  remarks : 
"But  whether  it  was  merely  notice,  or  whether  any  notice 
was  given,  is  immaterial,  for  the  reason  that  the  case  is 
clearly  within  an  exception  to  the  rule  which  requires 
notice  to  the  party  in  possession  of  the  original  instrument 
to  produce  it  before  secondary  evidence  will  be  received 
to  prove  its  contents ;  and  no  notice  to  produce  the  instru- 
ment was  necessary.  The  answer  of  the  defendant  charged 
the  plaintiff  with  the  possession  of  the  original  field-notes ; 
and  he  was  thereby  fully  apprised  that  the  defendant  re- 
lied on  proving  their  contents  to  make  out  his  case.  And 
the  rule  is,  that  where,  from  the  nature  of  the  action,  the 
party  has  notice  that  his  adversary  intends  to  charge  him 
with  the  possession  of  an  instrument,  notice  to  produce  it 
is  necessary;  and  this  is  an  exception  to  the  general  rule 
as  well  established  as  the  rule  itself."^"     Claim  and  de- 

26  Nichols   &  S.   Co.   V.   Charlebois,  so  Hamilton  v.   Eice,   15   Tex.  382. 

10  N,  D.  446,  88  N.  W.  80.  I"  Dean  v.  Border,  15  Tex.  298,  the 

.,„  „.  ^  ,  ,      ,        „     „        ,„       same  learned  judge,  in  speaking  of 

iiT  Zipp    V.    Colchester   K.    Co.,    12       .,  ,.         .     ,'        ,*  r. 

^^  '  the  exceptions  to  the  rule  of  giving 

B.  D.  218,  80  N.  W.  36Y.  notice  to   produce,   mentions  as  the 

28  Kellar  v.  Savage,  20  Me.  199;      third  exception  to  the  rule  the  fol- 
Brown     v.      Washington      Common-       lowing:    "And    thirdly    where    from 

wealth,   63   N.  C.  514.  *>>«   '^^^^''^   °*  *^«   ^'^ti'"'   °^  Pl«ad- 

^  Ts  /^         i     on    TTi.     n,«        i'lgS)  *^^  party  has  notice  that  his 

29  Dana   v.    Conant,   30    Vt.    246:  f  •  /    ,      ,. 

'  '        a-dversary    intends    to    charge    him 

Ellis  V.  Sharp,  20  Tox.  Civ.  App.  482,  ^jt^  the  possession  of  the  instru- 
49  S.  W.  409.  ment." 
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mand  before  action,  however,  is  not  sufficient  to  obviate  the 
necessity  for  notice.^^  The  same  principle  has  been  ap- 
plied in  criminal  cases  where  the  charge  itself  notifies  the 
defendant  of  the  contents  of  the  document  as  on  the  trial 
of  an  indictment  for  stealing  bank  notes,^^  or  for  stealing 
or  forging  promissory  notes.^^  It  is  not  necessary  to  give 
notice  to  produce,  if  the  adverse  party  has  wrongfully  or 
fraudulently  obtained  possession  of  the  document.  For 
example,  where  a  lease  which  has  once  been  used  in  evi- 
dence in  the  litigation  was  sent  out  of  the  state  by  the  coun- 
sel of  the  party  against  whom  it  was  used  without  the 
consent  of  the  other  party,**  or  when  it  appears  that  the 
adverse  party  has  obtained  possession  of  the  original  from 
a  person  subpoenaed  to  produce  it.*^  If  the  document  was 
obtained  by  the  adverse  party  from  the  one  seeking  to  use 
it  by  fraudulent  or  forcible  means  of  any  character,*"  such 
as  obtaining  a  deed  for  the  alleged  ptifpose  of  recording 
it,*^  or  a  conspiracy  by  which  a  letter  was  taken  from  its 
possessor,**  it  is  not  necessary  to  give  notice  to  produce 
the  writing.  A  defendant  having  put  in  evidence  what 
purported  to  be  a  letter  to  himself,  signed  by  the  plaintiff, 
and  having  asserted  that  this  was  all  of  the  letter  which  he 
received  at  that  time,  though  at  other  times  he  had  re- 
ceived other  letters  from  the  plaintiff,  it  was  proper  for 
the  court  to  allow  the  plaintiff  to  show  that  the  paper  pro- 
duced did  not  contain  the  whole  of  the  letter  as  written, 

31  Muller  V.  Hoyt,  14  Tex.  49.  36  Gray     v.     Kernaham,     2     Mill's 

312  MaGinniss    v.    State,    24    Ind.  Const.    (S.    C.)    65;    State    v.    May- 

500;  Commonwealth  v.  Messinger,  1  berry,  48  Me.  218;  Nealley  v.  Green- 

Bdnn.  (Pa.),  273,  2  Am.  Dec.  441.  ough,    25    N.    H.    325;    Hamilton    v. 

S3  Aicldes'    Case,    1    Leach    C.    C.  Eice,  15  Tex.  382;  Garlock  v.  Geort- 

330;  Butler's  Case,  13  How.  St.  Tr.  ner,  7  Wend.  (N.  Y.)  198;  Morgan  v. 

1254;  People  v.  S'wetland,  77  Mich.  Jones,   24  Ga.   155;   Grimes  v.  Kim- 

53,   43   N.   W.   779;    People   v.   Hoi-  ball,  3  Allen  (Mass.),  518. 

brook,  13  Johns.  (N.  Y.)  90.  37  Davis     v.     Spooner,     3     Pick. 

34  Mitchell  V.  Jacobs,  17  111.  235.  (Mass.)  284. 

3B  Leeds  v.  Cook,  2  Esp.  256,  6  E.  gg  ^^^^^^  ^_  p^^^j^^  ^g  jjj_  ^^^ 

R.  855;  Bonesteel  v.  Xynde,  8  How.  ^ig 
Pr.    (N.  Y.)   226;   Seott  v.  Pentz,  5 
Sand.  (N.  Y.)  572. 
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and  that  something  material  had  been  cut  off  from  the  top. 
It  was  not  necessary  for  the  plaintiff  to  give  notice  to  pro- 
duce the  other  letters.^" 

§  224  (225),  Same,  continued. — ^No  notice  to  produce  a 
document  is  necessary  where  the  paper  to  be  produced  is 
itself  a  noticed"  This  rule  has  been  applied  to  notices  to 
quit;'^^  to  the  filing  of  interrogatories  for  taking  out  a 
commission  ;*2  to  an  attorney's  bill,  which,  as  a  rule,  bears 
the  notice  that  it  is  the  attorney's  bill  of  costs  and 
charges;*^  to  a  notice  to  an  indorser;"  notice  to  remove 
obstructions  from  roads  and  ways;*®  notices  of  action  and 
of  demands;*®  partnership  notices  of  dissolution ;*''  notices 
of  dishonor,  provided  the  action  be  brought  upon  the  bill, 
but  not  otherwise;*^  notices  to  railroad  corporations  of 
accidents  to  stock;*®  notices  of  request  to  repair  fences;^" 
notices  rescinding  contracts  ;®^  notices  of  appeal  and  notices 


39  Robinson  v.  Cutter,  163  Mass. 
377,  40  N.  E.  112. 

40  Collins  V.  Alabama  Great  South- 
ern E.  Co.,  104  Ala.  390,  16  South. 
140;  Hyde  v.  Benson,  6  Ark.  396; 
Gethin  v.  Walker,  59  Cal.  502; 
Florida  Cent.  etc.  E.  Co.  v.  Seymour, 
44  Ma,  557,  33  South.  424;  Brown  v. 
Booth,  66  111.  419;  Brentner  v.  Chi- 
cago etc.  E.  Co.,  58  Iowa,  625,  12 
N.  W.  615;  Central  Bank  v.  Allen,  16 
Me:  41;  Atwell  v.  Grant,  11  Md.  101; 
Kagle  Bank  v.  Chapin,  3  Pick. 
(Mass.)  180;  Quinley  v.  Atkins,  9 
Gray  (Mass.),  370;  Eose  v.  Lewis,  10 
Mich.  483;  Christy  v.  Home, '24  Mo. 
242;  Leavitt  v.  Simes,  3  N.  H.  14; 
Edwards  v.  Bonneau,  1  Sand.  (N. 
Y.)    610;    Faribault   v.   Ely,    2   Dev. 

(13  N.  C.)  67;  Morrow  v.  Common- 
wealth, 48  Pa.  305;  Eelianoe  Lumber 
Co.  V.  Western  Union  Tel.  Co.,  ,58 
Tex.  394,  44  Am.  Eep.   620. 

41  Eisenhart  v.  Slaymaker,  14 
Serg.  &  E.  (Pa.)  153;  Falkner  v. 
Beers  (Mich.),  2  Doug.  117;  Hawley 


V.  Eobeson,  14  Neb.  435,  16  N.  W. 
438. 

42  Quinley  v.  Atkins,  9  Gray 
(Mass.),  370. 

43  Colling  V.  Treweek,  6  Barn.  & 
C.  394,  9  D.  &  E.  456,  5  L.  J.  (0.  S.) 
K.  B.  132,  30  E.  E.  366. 

44  Eagle  Bank  v.  Chapin,  3  Pick. 
(Mass.)   180. 

45  Morrow  v.  Commonwealth,  48 
Pa.  305;  McFadden  v.  Kingsbury,  11 
Wend.  (N.  Y.)  667. 

46  Jory  V.  Orchard,  2  Bos.  &  P. 
39,  5  E.  E.  537;  Christy  v.  Home,  24 
Mo.  242. 

47  Salisbury  v.  Iddings,  29  Neb. 
736,  46  N.  W.  267. 

4S  Swain  v.  Lewis,  2  Cromp.,  M.  & 
E.  261,  4  D.  P.  0.  261,  1  Gale,  1S2, 
5.  Tyr.  998,  4  L.  J.  Ex.  249;  Kiue  v. 
Beaumont,  3  Brod.  &  B.  288,  7 
Moore,  112,  24  E.  E.  678. 

49  Brentner  v.  Chicago  etc.  Ry. 
Co.,  58  Iowa,  625,  12  N.  W.  615. 

00  Willoughby  v.  Carleton,  9 
Johns.    (N.   Y.)    136. 

01  Gethin  v,  Walker,  59  Gal.  502. 
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generally  served  in  due  progress  of  a  cause  ;^^  proMbitory 
notices  to  liquor  dealers;^*  notice  of  assessment;^*  notices 
warning  off  trespassers;®^  notice  of  injury  allowed  by  stat- 
ute;'" and  to  notice  of  sale.^'^  This  rule  dispensing  with 
notices  to  produce  papers  that  are  mere  notices  has  been 
given  very  wide  application.  "For  if  it  were  otherwise, 
the  notice  to  produce  the  original  could  be  proved  only  in 
the  same  way  as  the  original  itself ;  and  thus  a  fresh  neces- 
sity would  be  constantly  arising  ad  infinitum,  so  that  the 
party  would  be  at  every  step  receding  instead  of  advanc- 
ing."®* In  England  there  has  been  some  conflict  on  this 
question;  some  decisions  holding  that  where  notices  form 
part  of  the  cause  of  action  they  canaot  be  proved  by  parol 
except  after  notice  to  produce.®®  But  the  weight  of  au- 
thority  seems  to  be  in  favor  of  the  rule  first  stated.  In 
the  United  States  there  have  been  also  a  few  cases  dissent- 
ing from  the  general  doctrine.*"  No  notice  to  produce  is 
necessary,  if  the  adversary  has  admitted  the  loss  of  the 
paper  or  its  loss  is  otherwise  proved,  as  the  notice  would 
be  useless.®^     Nor  is  it  necessary  if  the  adverse  party  tes- 

52  Hiighes    V.    Hays,    4    Mo.    209;  v.  Markham,  Peake,  165;  Lanauze  v. 
MoFadden   v.   Kingsbury,   11  Wend.  Palmer,   Moody   &  M.   31,   31   E.   B. 
(N.  Y.)  667;  Young  v.  Keller,  16  Mo.  709;  4  Phil.  Ev.,  p.  432,  note  239. 
App'.  551.  so  MePadden     v.     Kingsbury,     11 

53  Loranger  v.  Jardine,  56  Mich.  Wend.  (N.  Y.)  667,  while  approving 
518,  23   N.  W.  20S.  the   general  rule,   made  an'  exception 

54  Williams  v.  German  Mut.  Fire  with  notice  of  action;  Faribault  v. 
Ins.  Co.,  68  III.  387;  Waterman  v.  Ely,  2  Dev.  L.  (13  N.  0.)  67,  is  to 
Davis,  66  Vt.  83,  28  Atl.  664;  but  in  the  same  effect.  In  Georgia  there 
Rutland  etc.  E.  Co.  v.  Thrall,  35  Vt.  was  at  the  date  of  Crawford  v. 
536,  the  rule  was  held  not  to  extend  Hodge,  81  Ga.  728,  8  S.  E.  208,  the 
to  a  notice  by  publication  in  a  news-  same  ruling,  but  the  general  rule 
paper.  laid  down  in  such  cases  as  Frank  v. 

55  Harper  v.  State,  109  Ala.  28,  19  Longstreet,  44  Ga.  178,  and  Lathrop 
South.  857.  V.   MitcheU,    47    Ga.    610,   has  *  been 

56  McLenon  v.  Kansas  City  etc.  E.  ameliorated,  and  the  United  States 
Co.,  69  Iowa,  320,  28  N.  W.  619.  practice    may    now    be    said    to    be 

57  McMillan  v.   Baxley,   112   N.   C.  almost  uniform. 

578,  16  S.  E.  845.  «l  Eex    v.   Haworth,   4    Car.    &   P. 

68  Eisenhart     v.     Slaymaker,     14      254;  Foster  v.  Pointer,  9  Car.  &  P. 
fc  E.  (Pa.)  163.  718;  How  v.  Hall,  14  East,  276,  104 


59  Grove   v.   Ware,   2   Stark.   174;       Eng.     Eeprint,     606;     McCreary     v. 
Langdon  v.  Hulls,  5  Esp.  156;  Shaw       Hood,    5    Blackf.     (Ind.)    316;    Mc- 
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tifies  that  he  never  had  possession  of  the  document.^^  But 
where  a  letter  was  merely  left  with  some  person  at  the 
office  of  the  intended  recipient,  and  no  evidence  was  fur- 
nished that  the  actual  receiver  had  any  business  connection 
or  relation  with  him,  no  proper  foundation  was  laid  for 
secondary  evidence  on  the  denial  of  the  intended  recipient 
of  any  knowledge  of  it.''^  In  such  case  there  should  have 
been  identification  of  the  actual  receiver  as  a  clerk  in  the 
employment  of  the  intended  recipient  or  otherwise,  as  the 
case  might  be.  No  notice  to  produce  is  necessary  if  the 
adverse  party  has  voluntarily  offered  to  produce  the  docu- 
ment required  or  if  he  has  admitted  that  he  has  destroyed 
it;"*  nor  does  the  rule  apply  where  the  writing  is  a  mere 
memorandum  of  figures  or  calculation  of  amounts.®'  But 
if  it  is  sought  to  give  secondary  evidence  of  a  document 
which  has  been  traced  to  the  adverse  party,  on  the  ground 
that  it  has  been  destroyed,  the  usual  notice  should  be  given 
to  meet  the  contingency  that  the  destruction  may  be  dis- 
puted.®" Of  course,  there  may  be  a  waiver,  either  express, 
as  we  have  shown,  such  as  the  voluntary  offer  to  produce, 
or  constructive,  of  the  notice  or  of  the  insufficiency  of  the 
notice  as  to  time  or  sufSciency  or  accuracy  of  contents."^ 

Auley  V.  Earnhart,  1  Jones   (42  N.  63  Sun  Ins.  Co.  v.  Earle,  29  Mich. 

0.),   502;  Safe  Deposit   &  T.   Co.  v.  406. 

Turner,    98    Md.    22,    55    Atl.    1023;  64  Dwinell    v.    Larrabee,    38    Me. 

Barmby  v.  Plummer,  29  Neb.  64,  45  464;    Baldwin   v.    Threlkeld,    8   Ind. 

N.  W.  277.  App.   312,   34   N.   E.   851,   35   N.   E. 

62  Biekley    v.,   Bickley,    136    Ala.  §41. 

548,  34  South.  946;   Jones  v.  Jones,  ^,  .^^^^„  ^    C^„^^       49  jj,    ^g^ 

38  Cal.  584;  Continental  Ins.  Co.  v.  ^^^^^^  ^   g.         ^^  ^^^   ^^ 
Chew,  11  Ind.  App.  330,  54  Am.  St. 

Eep.   506,   38   N.   E.   417;   Benjamin  ''  °°^  ''^  '^"'"-  ^^^^''^P^  "■  ^''"•"=' 

V.  Elling^r,  80  Ky.  472;  Augur  Steel  ^  Adol.  &  El.  46,  111  Eng.  Eeprint, 

Axle  etc.  Co.  y.  Whittier,  117  Mass.  ^^^• 

451;  Foster  v.  Pointer,  9  Car.  &  P.  "'^  Duringer   v.   Moschino,   93  Ind. 

718;    How    V.    Hall,    14    East.    276,  495;  Lockhart  v.  Camfield,  48  Miss. 

104   Eng.   Eeprint,   606;    Pecos   Val-  470;    Dwinell    v.    Larraboe,    38    Me. 

ley  Bank  v.   Evans-Snidor-Buel   Co.,  464;  Willard  v.  Germer,  1  Sand.   (N. 

107  Fed.  654,  46  C.  C.  A.  534;  Dun-  Y.)    50;   Kalk   v.   Fielding,   50   Wis. 

bar  V.  United  States,  156  U.  S.  185,  339,  7  N.  W.  296. 
15  Sup.  Ct.  Eep.  325,  39  L.  Ed.  390. 
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§  225  (226).  Duplicates— Recorded  deeds.— Since  dupli- 
cates are  primary  evidence,  it  is  clear  that  one  may  be 
offered  in  evidence  witliout  notice  to  produce  the  other.*'* 
Where  a  paper  was  made  in  duplicate  and  one  of  the  orig- 
inals is  shown  to  be  lost  and  the  other  in  the  rightful  pos- 
session of  a  person  on  trial  for  an  offense,  sufficient 
foundation  is  laid  for  secondary  evidence,  as  there  is  no 
power  in  the  court  to  compel  the  accused  to  prodiice  the 
paper  as  evidence  against  himself.^®  Since  each  duplicate 
is  treated  as  an  original,  copies  cannot  be  received  until 
the  nonproduction  of  both  duplicates  is  accounted  for.''" 
Letter-press  copies  and  similar  reproductions  are  not  dupli- 
cates or  originals,  and  cannot  be  receiv^liwithout  the  pre- 
liminary proof. ^*  As  to  carbon  copies,  mere  is  a  conflict, 
as  we  have  already  pointed  out,  and  the  safe  method  is  to 
give  notice  to  produce.'^^  In  this  country,  under  its 
registration  system,  statutes  very  generally  permit  proof 
of  a  large  class  of  recorded  documents  by  means  of  certi- 
fied copies  or  other  substituted  proof."  When  the  produc- 
tion of  the  original  is  thus  dispensed  with,  it  has  been  held 
that  there  need  be  no  notice  to  produce.'^*     This  branch  of 

68  Totten  V.  Bucy,  57  Md.  446;  416;  Foot  v.  Bentley,  44  N.  Y.  166, 
Pittsburgh  etc.  E.  Co.  v.  Brown  4  Am.  Eep.  652.  As  to  copies  of 
(Ind.),  98  N.  E.  625;  Waterman  v.  documents  made  by  mechanical 
Davis,  66  Vt.  83,  28  Atl.  664;  Bast-  means,  as  originals,  see  note  to  lu- 
man  v.  Dunn  (R.  I.),  83  Atl.  1057.  ternational  Harvester  Co.  v.  Elf- 
See  §  209,  ante.  Btrom,  12  L.  B.  A,,  N.  S.,  343. 

o»  State  V.  Gumee,  14  Kan.  111.  T2  See  §  209,  ante. 

TO  Cincinnati,  N.  O.  &  T.  P.  By.  W  Cunningham  v.  Cunningham,  75 

Co.   V.   Disbrow,   76   Ga.   253;   Poig-  Conn.  64,  52  Atl.  318;  Glos  v.  Gary, 

nard  v.  Smith,  8  Pick.  (Mass.)  272;  194  III.  214,  62  N,  E.  555;   Neosho 

Abeel  v.  Levy  (Tex.  Civ.  App.),  61  V.    Inv.    Co.    v.    Hannum,    63    Kan. 

S.  W.  937.  621,  66  Pac.  631;  Egan  v.  Horrigan, 

71  Ford    V.    Cunningham,    87  .Cal.  96  Me.  46,  51  Atl.  246;  Samuels  v. 

209,  25  Pac.   403;   Seibert  v.  Bags-  Bprrowscale,  'KM  Mass.   207;   Chase 

dale,    103    Ey.   206,   44   S.   W.   653;  v.' Caryl,   57   N.   J".  L.   545,   31   Atl. 

Heilman  Milling  Co.  v.  Hotaling,  21  1024;  Jackson  v.  Bice,  3  Wend.  (N. 

Ky.   Law  Bep.   950,   53   S.   W.   655;  Y.)     180,    20  Am.  Dec.   683;   Batliff 

Smith  v.  Brown,  151  Mass.  338,  24  v.  Batliff,   131  N.  C.  425,  63  L.  B. 

N.  E.  31;  Traber  v.  Hicks,  131  Mo.  A.  963,  42  S.  E.   887.     See,  also,  2 

180,   32  S.   W.   1145;   Westinghouse  Wigmore,  Bv.,  pp.  1459-1471. 

Co.  v.  Tiia«n,  56  Neb.  129,  76  N.  W.  t4  Winters  v.  Laird,  27  Tex.  616. 
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the  subject  is  dealt  with  fully  later  on,'^^  and  the  reference 
to  it  here  is  for  the  purpose  only  of  dealing  with  the  neces- 
sity for  notice  to  produce.  Inasmuch  as  those  statutes 
which  permit  in  certain  cases  the  use  of  certified  copies  are 
highly  technical,  it  may  happen  that  the  certified  copy 
tendered  may  be  rejected  for  some  informality  and  the 
party  relying  on  it  be  unable  to  furnish  secondary  evidence 
for  want  of  the  notice  to  produce.  It  is  therefore  advisable 
■inyariably  to  give  the  notice  ex  abundant.e  cdutela,  and  if 
the  originals,  are  produced  in  response,  the  end  is  perhaps 
better  served  than  by  the  introduction  of  the  certified 
copies,  while  if  they  are  not  produced,  the  court,  in  con- 
sidering the  tender  of  the  statutory  copy,  has  been  made 
aware  of  the  bona  fide  efforts  of  the  party  to  produce  the 
best  evidence  known  to  the  common  law  before  he  has 
placed  reliance  upon  the  statute. 

§  226  (227).  Effect  of  the  production  of  papers  upon 
notice. — We  have  now  to  consider  that  period  in  the  trial 
of  a  cause,  when  in  pursuance  of  a  notice  to  produce  the 
documents  ;named  therein  are  produced  on  the  request  of 
the  party  desiring  to  avail  himself  of  them,  and  we  are  im- 
mediately faced  by  the  question,  whether  he  is  obliged  to  put 
them  in  evidence  because  he  has  asked  for  them  and  seen 
them.  It  is  necessary  to  consider  just  actually  what  hap- 
pens, and  that  by  the  light  of  this  rule  when  a  paper 
is  produced  by  the  adverse  party  on  notice,  it  does  not 
thereby  become  evidence,  for  it  may  not  be  material  or 
competent,  and  cannot  be  made  evidence  unless,  from  its 
character,  it  is  entitled  to  be  so  treated.'"^  If  the  party 
calling  for  it  desires  to  ' '  put  it  in, ' '  that  is,  to  use  it  as  evi- 
dence in  the  action,  then,  as  a  general  rule,  the  document 
must  be  proved  like  any  other  instrument.  But  if  a  party 
to  a  suit  in  pursuance  of  a  notice  produces  an  instrument 

75  Chapter  16,  "Documentary  Evi-  Austin   v.   Thomson,   45  ,  N.  H.   113; 

dcTice,"  'post.  Hylton    v.    Brown,    Fed.    Cas.    No. 

78  Penobscot  Bqom  Corp.  v.  Lam-  6982,  1  Wash.  C.  0.  343. 
SOD,   16   Me.   224,  33   Am.   Doc.   q56; 
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to  which  he  is  party  and  under  which  he  claims  a  beneficial 
estate,  it  is  not  necessary  for  the  other  party  to  call  any 
attesting  witness.  In  such  cases  the  custody  of  the  paper 
affords  high  presumptive  evidence  that  it  is  held  as  a  muni- 
ment of  title  and  is  prima  facie  sufficient  proof  of  execu- 
tion.'^'' But  if  he,  having  seen  it,  does  not  wish  to  use  it, 
is  he  under  compulsion  so  to  do,  or  may  he  waive  it? 
Under  the  old  English  practice  he  could  not;  but  we 
do  not  propose  here,  to  deal  with  the  barbaric  foundation 
on  which  the  rule  rested — that  each  party  was  to  be  kept 
in  utter  ignorance  of  the  strength  of  the  opponent's  case, 
and  that  excepting  the  party  calling  for  papers  was  com- 
pelled to  use  them  he  might  use  a  notice  to  produce  as  a 
"fishing"  inquiry.  In  this  country  the  task  is  rendered 
equally  difficult  because  some  jurisdictions  have  adopted 
the  out-of-date  English  practice  and  have  not  altered  their 
decisions  to  accord  with  the  modern  authorities  in  both 
countries.  These  courts  abide  by  the  rule  relating  to  the 
inspection  of  documents  produced  on  notice  which  has  been 
stated  in  numerous  cases,  to  the  effect  that  though  the  party 
calling  for  the  document  may  waive  it,  yet  when  he  in- 
spects the  document  produced  pursuant  to  the  notice  and 
becomes  acquainted  with  its  contents,  the  instrument  be- 
comes evidence  for  both  parties;  and  the  party  who  pro- 
duces the  paper  has  the  right  to  insist  on  its  being  read. 
It  is  urged  that  any  other  rule  would  give  one  party  an 
unfair  advantage  over  the  other.  He  would  have  the 
privilege  of  looking  into  the  private  documents  of  the  other 
party   without    any    corresponding    obligation    or    risk.''* 

77  Herring  v.  Eogers,  30  Ga.  615;  Morrison  v.  Whiteside,  17  Md.  452, 
Betts  V.  Badger,  12  Johns.  (N.  Y.)  79  Am.  Dec.  661;  Long  v.  Drew,  114 
223,  7  Am.  Dec.  309;  Jackson  v.  Mass.  77;  Clark  v.  Fletcher,  1  Allen 
Kingsley,  17  Johns.   (N.  Y.)   158.  (Mass.),   53;    Eeed   v.    Anderson,    12 

78  Randel  v.  Chesapeake  etc.  Gush.  (Mass.)  481;  'Commonwealth 
Canal,  1  Harr.  (Del.)  233;  Wood  v.  v.  Davidson,  1  Gush.  (Mass.)  33; 
McGuire,  21  Ga.  576;  Wooten  v.  Anderson  v.  Eoot,  16  Miss.  362; 
Wall,  18  Ga.  609;,  Merrill  V.  Merrill,  Withers  v.  Gillespy,  7  Serg.  &  R. 
67  Me.  70;  Blake  v.  Euss,  33  Me.  (Pa.)  10;  Edison  etc.  Co.  v.  United 
360;  Penobscot  Boom  Corp.  v.  Lara-  'States  Electric  Co.,  45  Fed.  55;  Cal- 
8on,"l6  Me.  224,  33  Am.  Deo,   656;  vert   v.   Flower,    7    Car.    &   P.    386; 
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They  do  not  go  the'  length  of  saying  the  party  may  not 
waive  production— on  this  point  there  seems  no  disagree- 
ment"— ^bnt  only  that  after  inspection  the  document  must 
be  regarded  as  evidence.  It  is  of  course  conceded  that  a 
party  cannot  so  waive  the  introduction  of  the  writing  and 
give  secondary  evidence  of  its  contents.®"  In  an  early 
Massachusetts  case®^  the  court,  after  referring  to  the 
English  practice,  says:  "The  result  of  the  examination  of 
the  cases  seems  to  he:  1.  That  all  the  authorities  agree 
that  mere  calling  for  the  hooks  is  not  enough  to  make  them 
evidence;  2.  That  whether  calling  for  the  books  of  the 
opposite  party  and  inspecting  them,  and  doing  nothing 
more,  makes  the  book  evidence,  is  a  mooted  point;  3.  That 
the  books,  when  produced  upon  notice,  if  inspected  by  the 
party  calling;  for  them,  and  ,ajCtually  used  as  evidence  by 
him,  are  thereby  made  evidence  for  the  other  party. "  ^^  It 
is  with  the  second,  of  these  propositions  only  we  have  to 
deal.  It  has  been  vigorously  attacked  in  a  New  Hampshire 
case  which  comments  at  some  length  upon  the  English  cases, 
claiming  that  they  do  not,  when  scrutinized,  support  the 
rule;  and  that  the  dicta  of  the  English  cases  have  been 
followed  in  the  United  States  without  careful  considera- 

Saunders  v.  Duyal,  19  Tex.  467.  In  been  said  that  the  rule  has  been  re- 
Boyle  V.  Boston  Elevated  Ey.  Co.,  pudiated  in  New  Hampshire.  But 
SOS  Mass.  41,  21  Ann.  Gas.  1020,  33  the  resjilt  of  the  practice  authorized 
L.  E.  A.,  N.  S.,  552,  94  N.  B,  247,  in  Austin  v.  Thomson,  45  N.  H.  113, 
the  court  was  expressly  asked  to  re-  is  in  effect  the  same  as  the  Massa- 
eonsider  the  rule  established  by  the  chusetts  rule.  It  is  not  necessary  to 
authorities  in  that  state  on  the  go  into  this  question  in  the  case  at 
ground  that  it  was  not  founded  on  bar." 

principle  and  was  against  the  weight  '^9  Blight  v.  Ashley,  Fed.  Cas.  No. 
of  modern  practice.  The  court's  1541,  Pet.  C.  C.  15;  Kenny  v.  Clark- 
guarded  response  was  that  it  seemed  son,  1  Johns.  (N.  Y.)  385,  3  Am. 
to  be  law  in  Delaware,  Georgia,  Dec.  336;  Morrison  v.  Whiteside,  17 
Maine,  Mississippi,  Pennsylvania,  Md.  452,  79  Am.  Dec.  661. 
and  Texas.  It  had  been  decided  not  80  Stitt  v.  Huidekopers,  17  Wall, 
to  be  law  in  New  York  and  Con-  (U.  S.)  384,  21  L.  Ed.  644.  See,  also, 
necticut,  and  had  been  repudiated  by  Gilmore  v.  Whitcher,  6  Allen 
statute   in   California,   Idaho,  Iowa,  (Mass.),  113. 

Montana   and   Nebraska,   and   there  si  Commonwealth   v.   Davidson,   1 

was  some  reason  to  suppose  that  it  Cush.  (Mass.)  33. 

was    not    law    in    England.     "It    has  82  3  Phil.  Ev.,  4th  Am.  ed.,  1911. 
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tion.^*  So  far  back  as  1828  the  Pennsylvania  court  said 
that  the  argument  against  such  a  compulsory  use  of  docu- 
ments produced  but  not  used  was  almost  insuperable.^* 
' '  There  is,  therefore,  no  such  weight  of  authority  as  should 
lead  us  to  adopt  a  rule  which  does  not  commend  itself  to 
our  judgment,  and  is  not  in  accordance  with  our  practice 
in  analogous  cases."®"     The  same  rule  is  accepted  by  the 


83  Austin  V.  Thomson,  45  N.  H. 
113.  The  only  reason  given  for  the 
supposed  rule  is,  "that  it  would  give 
an  unconscionable  advantage  to  en- 
able a  party  to  pry  into  the  affairs 
of  his  adversary  for  the  purpose  of 
compelling  him  to  furnish  evidence 
against  himself,  without  at  the  same 
time  subjecting  him  to  the  risk  of 
making  whatever  he  inspects  evir 
dence  for  both  parties";  1  Greenl. 
Ev.,  §  563.  But  as  the  party  notified 
is  not  obliged  to  produce  the  papers, 
and  as  he  may,  if  he  produces  them, 
decline  to  allow  them  to  be  examined 
except  upon  the  condition  that,  if 
examined,  they  shall  be  read  in  evi- 
dence (Huckins  v.  People's  Mut.  Fire 
Ins.  Co.,  31  N.  H.  238),  parties  noti- 
fied seem  amply  protected  from  any 
such  unconscionable  advantage,  and 
the  reason  stated  entirely  fails;  and 
we  see  no  sufficient  reason  for  a  rule 
that  is  at  variance  with  the  general 
course  of  our  practice,  and  that  can 
hardly  facilitate  the  administration 
of  justice,  since,  if  it  has  any  prac- 
tical effect  in  addition  to  the  rules 
for  the  admission  of  competent  evi- 
dence, it  must  be  to  compel  the  court 
to  allow  incompetent  evidence  to  go 
to  the  jury:  See  Gordon  v.  Secretan, 
8  East,  548,  103  Eng.  Eeprint,  453. 
The  English  cases  cited  do  not  es- 
tablish the  rule  as  laid  down  in  the 
books  first  quoted.  If,  in  Sayer  v. 
Kitchen,  1  Esp.  210,  the  defendant 
inspected  the  book,  as  would  appear 
probable  from  the  not  very  explicit 


statement  of  the  case  as  well  as  from 
marginal  note  (see  Lawrence  v.  Van 
Home,  1  Caines  (N.  ¥.),  287,  2 
Tidd  Pr.  737),  that  case  is  an  au- 
thority against  the  alleged  rule. 
Wharam  v.  Routledge,  5  Esp.  235,  8 
E.  E.  851,  and  Calvert  v.  Flowers,  7 
Car.  &  P.  386,  in  fact  go  no  further 
thap,  Huckins  y.  Insurance  Co.,  supra, 
and  Johnson  v.  Gilson,  4  Esp.  21,  is 
'  not  in  point.  In  Wilson  v.  Bowie,  1 
Car.,&  P.  10,:  Parke,  B.,  held  that  the 
plaintiff  having  inspected  a  paper 
produced  under  notice  was  not  bound 
to  read  to  the  jury,  it  not  being  ma- 
terial to  the  case. 

84  Withers   v.   Gillespy,    7  Serg;.   & 
E.  (Pa.)  10. 

85  Austin  V.  Thomson,  supra.  In 
a  note  to  Phillip's  Evidence,  third 
American  edition,  it  is  said  that  the 
principle  of  the  alleged  English  rule 
is  not  clear,  and  that  it  seems  ques- 
tionable whether  the  rule  does  not 
go  much  too  far:  2  Phil.  Ev.  222, 
n.  4,  and  see  notes  215a  and  234, 
thereto.  Swift  states  the  rule  as 
it  is  laid  down  in  Tidd:  Swift's 
EV.  481.  Lawrence  v.  Van  Home, 
1  Caines  (N.  Y.),  276,  if  an  authority 
at  all,  goes  no  further  than  Huckins 
V.  People's  Mut.  Fire  Ins.  Co.,  supra, 
and  the  same  would  seem  to  be 
true  of  Jordan  v.  Wilkins,  Fed.  Cas. 
No.  7526,  2  Wash.  C.  C.  482.  Saund- 
ers V.  Duval,  19  Tex.  467,  and  Ander- 
son V.  Eoot,  8  Smedes  &  M.  (6  Miss.) 
362,  are  not  in  point,  though  the  latter 
case  contains  a  dictum  founded  upon 
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courts  of  several  of  the  states.^*  It  is  urged  by  tMs  line 
of  authorities  that  the  notice  to  produce  a  paper  and  call- 
ing for  its  inspection  ought  to  be  considered  as  analogous 
to  a  bill  of  discovery,  where  the  answer  is  not  evidence  ex- 
cept for  the  adverse  party.  It  is  further  urged  with  much 
force  that  a  party  who  has  in  his  possession  books  or 
papers  which  may  be  material  to  the  case  of  his  opponent 
has  no  moral  right  to  conceal  them;  and  that  the  party 
calling  for  the  inspection  of  books  and  papers  would  be 
subjected  to  undue  hazard  if  an  inspection  merely  would 
make  them  evidence  in  the  case  and  further  that  such  a 
rule  would  tend  to  the  suppression  rather  than  the  dis- 
covery of  the  truth.  Several  of  the  western  states  have 
by  statute  repudiated  the  old  illogical  English  rule.*''  It 
may  be  appropriate  here  to  say  that  the  old  practice  of 
bill  of  discovery  has  been  applied  in  most  English  jurisdic- 
tions to  common-law  actions,  and  that  immediately  after 


the  supposed  English  authority. 
Handel  v.  Chesapeake  etc..  Canal,  1 
Harr.  (Del.)  233,  and  Wooten  v. 
Nail,  18  Ga.  609,  are  said  to  have 
followed  the  supposed  English  rule; 
and,  in  Penobscot  Co.  v.  Lamson, 
16  Me.  233,  33  Am.  Dec.  656,  there  is 
a  dictum  to  the  same  effect,  founded 
upon  the  authorities  already  men- 
tioned, which  was  afterward  adopted 
as  the  law  in  Blake  v.  Euss,  33  Me. 
360,  but  without  the  statement  of 
any  reasons.  In  Commonwealth  v. 
Davidson,  1  Cush.  (Mass.)  33,  the 
existence  of  the  rule  is  spoken  of 
as  a  mooted  question,  and  that  ques- 
tion can  hardly  be  deemed  to  have 
been  settled  in  Reed  v.  Anderson, 
12  Cush.  (Mass.)  481;  but  the  subse- 
quent case  of  Clark  v.  Fletcher,  1 
Allen  (Mass.),  53,  seems  to  have 
been  decided  in  accordance  with  the 
supposed  English  rule,  and  for  sub- 
stantially the  same  reason  that  is 
stated  in  1  Greenl.  Bv.,  §  5(j:i.  In 
Kenney  v.  Clarkson,  1  Johns.  (N.  Y.) 


385,  3  Am.  Dec.  336,  and  in  Withers 
V.  Gillespy,  7  Serg.  &  E.  (Pa.)  10,  it 
is  denied  that  the  law  is  in  accord- 
ance with  the  supposed  English  rule. 

86  Austin  V.  Thomson,  45  N.  H. 
113 ;  Withers  v.  Gillespy,  7  Serg.  &  E. 
(Pa.)  10;  Smith  v.  Eentz,  131  N.  Y. 
169,  15  L.  R;  A.  138,  30  N.  E.  54; 
Kenny  v.  Clarkson,  1  Johns.  (N.  Y.) 
385,  3  Am.  Dec.  336;  Sayer  v.  Kit- 
chen, 1  Esp.  209.  See  note  on 
"Effect  of  Inspection  of  Document 
Produced  by  Opposing  Party  upon 
Admissibility  Thereof  in  Evidence," 
to  Boyle  v.  Boston  Elevated  Ey.  Co., 
21  Ann.  Cas.  1022. 

87  In  the  California  Code  of  Civil 
Procedure,  which  we  lise  as  the  pro- 
totype of  western  state  codes,  sec- 
tion 1939  provides  that  though  a 
writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  there- 
upon inspected  by  the  party  calling 
for  it,  he  is  not  obliged  to  produce 
it  as  evidence  in  the  case. 
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appearance  is  entered  the  judge  directs,  on  hearing  the 
parties,  how  and  where  the  action  shall  he  tried,  and  makes 
an  order  for  the  mutual  discovery  of  papers  in  the  posses- 
sion of  the  parties  with  right  to  inspect  before  trial,  so 
that  each  party  may  frame  his  notice  to  produce  thereon, 
and  no  papers  other  than  those  disclosed  may  be  used  by 
either  upon  the  hearing.  It  is  axiomatic  that  the  produc- 
tion of  the  document  sought  precludes  secondary  evidence 
of  it,  even  where  the  party  calling  for  it  challenges  its 
accuracy.  The  United  States  supreme  court  dealing  with 
a  refusal  to  admit  the  Secondary  evidence  in  such  case 
said:  '*The  court  was  right  in  refusing  to  admit  in  the 
first  instance  what  was  conceded  to  be  a  copy,  when  that 
which  was  at  least  prima  facie  the  original  was  in  court 
to  answer  the  notice  of  the  party  desiring  to  use  the  copy. 
How  far  the  plaintiff  could  have  been  permitted  to  show  a 
variance  of  the  defendant 's  paper  from  the  g^n^ine,  after 
it  was  once  introduced,  we  need  not  inquire.  But  a  copy 
could  not  be  introduced  ilntil  what  seemed  to  be  the  orig- 
inal had  been  before  the  court  and  become  the  subject  of 
inspection  by  the  jury."**  It  is  equally  elementary  where 
a  paper  is  read  by  one  party,  the  whole  is  to  be  read  if 
required  by  the  adverse  party.  This  rule  may  be  said  to 
be  founded  upon  the  reason  that  the  reading  of  the  en- 
tire document  is  necessary  to  ascertain  with  certainty  its 
real  sense  and  meaning;  and  further,  that  by  offering  it 
as  an  instrument  of  evidence,  its  admissibility  has  been 
so  far  affirmed  as  to  preclude  objection  to  it,  when  intro- 
duced by  the  other  side.*®  This  does  not,  however,  neces- 
sitate the  reading  of  a  package  of  papers  in  their  entirety 
by  the  one  calling  for  the  documents  connected  with  a 

88  Stitt  V.  Hindekoper,  17  Wall.  536  (portion  of  a  minute-book  of  a 
(84  TJ.  S.  )  384,  21  L.  Ed.  614;  Dean  corporation);  Boudinot  v.  Winter,  91 
V.  Carnahan,  7  Mart.,  N.  S.  (La.),  lU.  App.  106;  Cbmmonwealtli  v. 
258.  Davidson,   1   Gush.    (Mass.)    33    (por- 

89  Young  V.  State  Bank,  5  Ala.  tions  of  aceount-books)  ;  Lawrence  v. 
179,  39  Am.  Dec.  322;  Vischer  v.  Ocean  Ins.  Co.,  11  Johas.  (N.  Y.)  241 
Talbottom    Branch    E.    Co.,    34    Ga.  (letters  forming  part  of  a  series). 

Eridence  II — 20 
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particular  matter.  He  uses  what  he  wants,  leaving  it  for 
the  adversary  to  deal  vdth  the  remainder  if  he  wishes.  In 
an  action  on  a  policy  of  life  insurance,  notice  was  given  to 
produce  "all  proofs  of  death"  of  the  insured,  and  on  the 
call  for  them  a  package  of  papers  was  handed  from  which 
the  proofs  of  death  were  selected,  the  remaining  docu- 
ments being  letters,  and  the  trial  court  ruled  that  "the 
papers  produced  by  the  company  should  be  received  together 
and  in  whole,  and  not  in  part,  agreeably  to  the  contract  of 
insurance  in  evidence,  as  bearing  on  the  question  of  dam- 
ages claimed  by  the  plaintiff.  The  effect  of  the  papers  to 
be  determined  hereafter."  Chief  Justice  Sharswdod  said: 
"The  plaintiff  had  a  clear  right  to  show  that  he  had  com- 
plied with  the  condition  of  the  policy  in  furnishing  proofs 
of  loss.  Of  the  papers  produced  by  the  defendant,  he  had 
a  right  to  offer  such  as  he  chose.  He  was  not  bound  to 
offer  all,  certainly  not  such  as  he  had  not  furnished  him- 
self. The  judge  committed  a  manifest  error  in  refusing 
to  receive  some  unless  he  offered  all."®"  Conditional  pro- 
duction of  documents  is  only  entitled  to  passing  notice. 
There  are  cases  in  which  a  party  not  being  bound  to  pro- 
duce papers  does  so  on  condition  that  they  are  put  in  evi- 
deuce.  It  is  more  a  matter  of  agreement  between  the 
parties,  and  if  they  are  not  produced,  secondary  evidence 
could,  of  course,  be  admitted  in  the  usual  way.®^ 

§  227  (228).    Proof  of  the  contents  of  lost  documents.— 

The  United  Statep  supreme  court  has  said  that  proof  of 
the  contents  of  a  lost  paper  ought  to  be  the  best  the  party 
has  in  his  power  to  produce,  and,  at  all  events,  such  as  to 
leave  no  reasonable  doubt  as  to  the  substantial  parts  of  the 
paper.®*     There  seems,  however,  no  imperative  reason  for 

90  Heaffer  v.  New  Era  Life  Ins.  note  on  "SuflBoiency  of  Proof  to  Es- 
Co.,  101  Pa.  178.  tablish    Contents    of    Lost    Instru- 

91  Wentworth  v.  McDuffie,  48  N.  ment,"  to  Capell  v.  Fagan,  2  Ann. 
H.  402;  Huckins  v.  People's  etc.  Ins.  Cas.  41.  As  to  secondary  evidence 
Co.,  31  N.  H.  238.  of  contents  of  will  lost  after  probat- 

92  Benner  v.  Bank  of  Columbia,  9  ing  or  filing  for  record,  see  note   to 
Wheat.   (XJ.  S.)   581,  6  L.  Ed.   166;  Clark  v.  Turner,  38  L.  B.  A.  456. 
Bennett  v.  Waller,  23  111.   97.    See 
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insisting  upon  any  extreme  strictness  suggested  by  the 
rule.  There  are  cogent  reasons  for  requiring  that  lost 
documents  should  be  proved  clearly  and  in  a  satisfactory 
manner,  when  secondary  evidence  is  resorted  to,  but  in  the 
opinion  of  the  author  this  is  all  that  should  be  required. 
The  weight  of  authority  seems  to  be  that  when  secondary 
evidence  is  admissible  to  prove  the  contents  of  documents, 
the  fact  to  be  established  should  be  proved  by  a  fair  pre- 
ponderance of  evidence,  and  with  reasonable  certainty.  It 
is  not  to  be  expected  that  witnesses  can  recite  the  contents 
of  written  instruments  word  for  word.  It  is  enough,  if 
intelligent  witnesses  have  read  the  paper  and  can  state 
substantially  its  contents  and  import  with  reasonable 
accuracy.^'  The  court  of  appeals  of  New  York  used  this 
language  in  respect  to  a  lost  deed :  ' '  The  evidence  in  such 
cases,  however,  should  show  that  the  deed  was  properly 
executed  with  the  forrhalities  required  by  law  and  should 
shov  all  the  contents  of  the  deed,  not  literally,  but  sub- 
stantially. If  anything  less  than  these  requirements  would 
suffice,  evil  practices  which  it  was  the  object  of  the  statute 
of  frauds  to  prevent  would  be  encouraged.""*  The  lan- 
guage in  another  ease"^  appears  to  us  to  convey  all  the 
necessary  requirements  of  proving  the  contents  of  a  lost 
document.  "A  witness  testifying  to  the  contents  of  a, lost 
deed  is  not  to  be  expected  to  be  able  to  repeat  it  verbatim 
from  memory.  Indeed,  if  he  were  to  do  so,  that  circum- 
stance would,  in  itself,  be  so  suspicious  as  to  call  for  an 
explanation.  All  that  parties,  in  such  cases,  can  be  ex- 
pected to  remember,  is,  that  they  made  a  deed,  to  whom, 
and  about  what  time,  for  what  consideration,  whether  war- 
ranty or  quitclaim,  and  for  what  property.  To  require 
more  would,  in  most  instances,  practically  amount  to  an 
exclusion  of  oral  evidence  in  the  case  of  a  lost  or  destroyed 

93  Laster   v.    Blaekwell,    128    Ala.  204,  3  Atl.  652;  Clark  v.  Houghton, 

143,   30   South.   663;   Posten  v.  Eas-  12     Gray     (Mass.),     38;     Parks     v. 

sette,  5  Cal.  467;  Rhode  v.  McLean,  Caudle,  58  Tex.  216. 

101    111.   467;    Huls   v.   Kimball,   52  84  Edwards  v.  Noyes,  66  N.  Y.  125.. 

111.  391;  Camden  v.  Belgrade,  78  Me.  »6  Perry  v.  Burton,  111  111.  138. 
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deed."®*  In  seeking  to  prove  the  contents  of  a  lost  deed, 
it  is  sufficient  to  prove  by  whom  and  to  whom  the  deed  was 
executed,  about  what  time  it  was  so  executed,®'^  and  the 
consideration  paid  therefor,  and  the  property  conveyed.®' 
While  the  courts  have  adopted  this  reasonable  view  as  to 
proof  of  contents,  they  have  repeatedly  held  that  the  proof 
of  execution  must  contain  more  than  naked  assertion  that 
a  document  was  signed  by  the  party  named.  If  the  proof 
is  indefinite,  incoherent,  or  vague,  they  have  not  hesitated 
to  reject  it.®®  In  a  Georgia  case,^""  it  was  held  that  the 
execution  of  a  lost  deed  embracing  lands  in  two  counties 
cannot  be  proved^  as  to  land  in  one  of  the  counties,  wherein 
the  deed  was  never  recorded,  by  a  certified  copy  from  the 
record  of  the  other  county,  in  which  it  was  duly  recorded, 
and  without  first  proving  the  execution  of  an  original  deed, 
a  copy  of  the  same  taken  from  the  records  of  a  county  in 
which  the  land  in  controversy  is  not  situate  cannot  be  re- 
ceived in  evidence.  So  the  testimony  of  one  who  has  heard 
a  deed  read  some  years  before  and  who  can  give  only  a 
small  portion  of  its  contents  is  insufficient.^     So  when  a 


96  This  ease  is  cited"  in  Bingham 
Livery  etc.  Co.  v.  McDonald,  37 
Utah,  457,  110  Pac.  56,  in  which  ease 
appears  a  type  of  evidence  which  the 
court  considered  sufficient. 

97  Shorter  v.  Sheppard,  33  Ala.' 
648;  Harrell  v.  Enterprise  Sav. 
Bank,  183  111.  538,  56  N.  E.  63; 
Davis  V.  Davis,  123  La.  1091,  49 
South.  718;  Yingliug  V.  Kolilhass,  18 
Md.  148;  Holmes  v.  Deppart,  122 
Mich.  275,  80  N.  W.  1094;  Towie  v. 
Sherer,  70  Minn.  312,  73  N.  W.  180; 
Felker  v.  Breece,  226  Mo.  320,  126 
S.  W.  424;  Wells  v.  Elitcraft  (N.  J, 
Ch.  1899),  43  Atl.  659;  Irving  v, 
Campbell,  56  N.  Y.  Super.  Ct.  (24 
Jones  &  S.)  224,  4  N.  Y.  Supp.  103 
Teller  v.  Brower,  14  Or.  405,  14  Pac, 
209;  Eraig  v.  Diehl,  76  Pa.  359;  An 
.lerson  v.  Eobson,  1  Brev.  (S.  C] 
263;  Simpson  Bank  v.  Smith,  52  Tex, 
Civ.  App.  349,  114  S.  W.  445;   Col 


Chester  v.  Culver,  29  Vt.  Ill;  Mat- 
teson  V.  Hartman,  91  Wis.  485,  65 
N.  W.  58. 

98  Harrell  v.  Enterprise  Sav.  Bank, 
supra;  Kenniff  v.  Caulfield,  140  Cal. 
34,  73  Pac.  803.  The  witness  is,  of 
course,  strictly  limited  to  his  recol- 
lection of  the  document,  and  may 
not  give  any  opinion  testimony  as  to 
what  its  effect  is:  Edwards  v.  Eives, 
35  Fla.  89,  17  South.  416. 

99  Duncan  v.  Last  Chance  Ditch 
Co.,  7  Colo.  App.  34,  42  Pac.  171; 
Arnold  v.  Voorhies,  4  J.  J.  Marsh.  (27 
Ky.)  507;  Stovall  v.  Judah,  74  Miss. 
747,  21  South.  611;  Nessley  v.  Ladd, 
29  Or.  364,  45  Pap.  904;  Barley  v. 
Byrd,  95  Va.  316,  28  S.  E.  329. 

100  Dyson  v.  Knight,  130  Ga.  573, 
124  Am.  St.  Eep.  179,  61  S.  E.  468. 

1  Edwards  v.  Noyes,  supra;  Ap- 
peal of  Richards,  122  Pa.  547,  15 
Atl.    903.    In    Jenkins    v.    Maxwell 
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witness  had  only  a  hasty  glance  at  a  letter  and  heard  only 
a  part  of  its  contents  read,  it  was  held  that  he  was  not  a 
competent  witness  to  testify  to  the  contents.^  The  sub- 
stance of  the  document  should  be  proved  satisfactorily. 
The  witness  should  speak  from  recollection  of  the  writing 
and  not  give  his  impressions  drawn  from  conversations 
and  negotiations  preliminary  to  the  contract,*  even  though 
he  states  his  recollection  of  the  written  document  is  that 
it  was  the  same  as  the  verbal  agreement  he  was  testifying 
to.  Chief  Justice  Marshall  expressed  the  law  when  he 
said  that  when  a  written  contract  is  to  be  proved,  not  by 
itself,  but  by  parol  testimony,  no  vague,  uncertain  recol- 
lection concerning  its  stipulations  ought  to  supply  the 
place  of  the  written  instrument  itself.  "The  substance  of 
the  agreement  ought  to  be  proved  satisfactorily;  and  if 
that  cannot  be  done,  the  party  is  in  the  condition  of  every 


Land  Grant  Co.,  15  N.  M.  281,  107 
Pac  739,  there  is  an  excellent  illus- 
tration of  insufficient  proof  of  con- 
tents.,  "The  testimony  offered  to 
prove  the  coiitents  of  this  deed  fell 
far  short  of  the  evidence  requii'ed 
to  establish  the  contents  of  a'  lost 
instrument.  The  only  description  of 
the  contents  was  contained  in  the 
following  testimony  of  the  plaintiff: 
'Well,  it  was  a  paper  about  a  foot 
long  and  tfen  inches  wide,  taken  out 
of  a  book,  and  it  stated  something 
like  this.  I  don't  reniember  very 
well:  "I  have  this  day  sold  to  John. 
.Jenkins  my  right  and  title,  or  some- 
thing like  that,  or  quitclaim  deed, 
to  the  tract  of  land,  mentioning  the 
main  •  mounds  and  every  mound  on 
it."  And  then  at  the  bottom  of  the 
first  was  "transferred  from  Dillon  to 
Boyd  and  Kunyan,"  and  all  the  three 
names  were  on  it.'  Nothing  could 
well  be  vaguer  or  more  uncertain 
than  the  description  of  the  land  al- 
leged to  have  been  conveyed,  and 
there  is  no  evidence  whatever  that 


the  deed  was  ever  "acknowledged  or 
recorded.''  ■ 

,2  Coxe  V.  England,  65  Pa..  212. 

3  Nicholson  v.  Tarpey,  89  Cal.  617, 
26  Pac.  1101;  Kelley  v.  Divver,  6 
Mackey  (D.  C),  4iO;  Campbell  v. 
Skinner  Mfg.  Co.,  53  Pla.  632,  43 
South.  874;  Osborne  &  Co.  v.  Eich, 
53  III.  App.  661;  McDonald  v.  Jack- 
son, 56  lo-Wa,  643,  10  N.  W.  223; 
Million  V.  Million  (Ky.)',  121  S.  W. 
985;  Perkins  v.  Cushman,  44  Me.  484; 
Eichardson  v.  Bobbins,  124  Mass. 
105;  Holmes  v.  Deppert,  122  Mich. 
275,  80  N.  W.  1094;  Lloyd  v.  Simons, 
97  Minn.  315,  105  N.  W.  902;  Capcll 
V.  Pagan,  30  Mont.  507,  2  Ann.  Cas. 
37,  77  Pac.  55;  Tuttle  v.  Eainey,  98 
N.  0.  513,  4  S.  B.  475.;  Emig  v. 
Diehl,  76  Pa.  359;  Johnson  v.  Mc- 
Kamey  (Tenn.),  53  S.  W.  221;  Bing- 
ham Livery  etc.  Co.  v.  McDonald,  37 
Utah,  457,.  110  Pac.  56;  Thomas  v. 
Eibble  (Va.),  24  S.  E.  241;  Board  v. 
Callihan,  33  W.  Va.  209,  10  S.  E.  382; 
Tayloe  v.  Eiggs,  1  Pet.  (U.  S.)  591, 
7  L.  Ed.  275;  Burdick  v.  Peterson, 
72  Fed.  864. 
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other  sxiitGr  in  court  wlio  makes  a  claim  wMch  lie  cannot 
support.  When  parties  reduce  their  contract  to  writing, 
the  obligations  and  rights  of  each  are  described,  and  lim- 
ited by  the  instrument  itself.  The  safety  which  is  expected 
from  them  would  be  much  impaired,  if  they  could  be  estab- 
lished upon  uncertain  and  vague  impressions  made  by  a 
conversation  antecedent  to  the  reduction  of  the  agree- 
ment."* Where  a  sheriff's  sale-book  having  been  de- 
stroyed in  a  fire,  and  a  deed  made  by  order  of  the  court 
was  lodged  for  recording,  but  was  not  recorded  by  reason 
of  being  taken  to  court  for  production  where  it  was  lost, 
the  sheriff 's  evidence,  aided  by  the  court  records,  was  suffi- 
cient proof  of  the  contents.^  And  the  drafts,  copies  and 
memoranda  of  a  deceased  attorney  who  drew  the  lost  deed 
were  held  admissible  in  support  of  evidence  of  its  con- 
tents. "In  connection  with  the  fact  testified  to  by  both 
parties,  of  his  employment  in  drawing  the  instrument,  and 
the  production  of  the  draft  of  a  settlement  prepared  by 
him,  corroborating  thereby  the  defendant's  statement  as 
to  the  purpose  and  contents'  of  the  instrument  thus  drawn, 
they  were  valuable  adminicula  of  evidence.  They  were 
also  regularly,  although  perhaps  indefinitely,  made  in  the 
ordinary  course  of  business,  by  a  deceased  person.  Had 
they  been  very  precise  as  to  the  contents  of  the  documents, 
they  might  have  been  a  subject  of  suspicion."^  And  it  is 
not  a  valid  objection  to  the  testimony  of  one  who  knows 
the  contents  of  a  letter  that  the  one  who  wrote  the  letter 
is  not  produced  as  a  witness.''  The  source  of  the  laiowl- 
edge  of  a  witness  testifying  to  the  contents  of  a  lost  in- 
strument is  proper  matter  for  searching  cross-examination, 
as  its  weight  would  be  materially  affected  by  the  varying 
circumstances  of  his  having  read  the  document,  or  its  hav- 
ing been  read  to  him,  or  to  others  in  his  hearing,  or  to  others 

*  Tayloe  v.  Eiggs,  supra.  living,  his  evidence  would  have  been 

5  Dollarhide  v.  Parks,  92  Mo.  178,  competent:  Morrison  v.  Jackson,  35 

5  S  W.  3.  S.  C.  311,  14  S.  E.  682. 
8  Moffat  V.  Moffat,  10  Bosw.   (N.  T  Liebanan  v.  Pooley,  1  Stark.  167. 

iT.)   468.    If  the  eounsel  had  been 


311  BEST  EVIDENCE.  §  228  (229) 

in  his  absence  and  by  them  communicated  to  him;*  and  an 
alleged  copy  should  neither  be  read  to  nor  be  put  into  his 
hands  for  the  avowed  purpose  of  refreshing  his  memory. 
To  allovf  a  witness,  under  such  circumstances,  to  inspect 
such  paper,  for  the  purpose  of  refreshing  his  memory  of 
the  contents  of  the  original,  would  impair  the  reliability 
of  testimony,  endanger  the  rights  of  litigants,  and  obstruct 
the  due  administration  of  the  law.® 

§  228  (229).  Degrees  of  secondary  evidence.— In  these 
days,  when  every  effort  to  regulate  the  law  of  evidence 
on  its  proper  logical  basis  is  to  be  commended,  it  is  matter 
for  surprise  that  some  of  our  courts  cling  to  the  old  im- 
ported rules  which  often  as  not  prove  to  be  badly  founded. 
Such  an  instance  is  to  be  found  in  the  perseverance  in  the 
proposition  that  there  are  no  degrees  in  secondary  evi- 
dence. As  is  well  known,  the  rule  with  reference  thereto 
has  become  well  settled  in  England;  and  that  when  docu- 
ments are  lost,  or  when  they  are  under  the  control  of  the 
adverse  party  and  are  not  produced  after  due  notice,  parol 
evidence  may  be  given  of  their  contents,  even  though 
there  may  be  a  copy  or  an  abstract  of  the  same  which 
might  be  produced;  in  other  words,  it  is  there  held  that 
there  are  no  degrees  of  secondary  evidence}'^  But  Stephen, 
in  a  note  to  Article  71  in  his  Digest,  wherein  he  lays  it 
down,  "Subject  to  the  provisions  hereinafter  contained 
any  secondary  evidence  of  a  document  is  admissible," 
qualifies  it  by,   "If  a  coimterpart  is  known  to  exist,  it  is 

8  Laster    v.    Blackwell,    128    Ala.  591;  Apperson  v.  Dowdy,  82  Va.  776, 

143,  30  South.  663;  Eussell  v.  Bros-  1  S.  E.  105. 

seau,  65  Cal.  605,  4  Pac.  643;  Whalen  »  Jaques  v.  Horton,  76  Ala.  238. 

V.  Gleeson,  81  Conn.  638,  71  Atl.  908;  lO  Doe   v.    Boss,    7   M.   &   W.    102,. 

Eankin  v.  Crow,  19  111.  626;  Million  106,  8  D.  P.  C.  389,  10  L.  J.  Ex.  201,' 

V.    Million    (Ky.),    121    S.    W.    985;  4  Jur.  321 ;  HaU  v.  Ball,  3  Man.  &  G. 

PSriehols  V.  Kingdom  Iron  Ore  Co.,  56  242,  133  Bng.  Eeprint  1133;  Brown 

N.  Y.  618;   Commonwealtli  v.  John-  v.   Woodman,   6   Car.   &  P,   205,   25 

son,  199  Mass.  55,  85  N.  B.  188;  Mor-  Eng.  Com.  L.  396. 
ris    v.    Swaney,    7    Eeisk,    (Tenn.) 
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the  safest  course  to  produce  or  account  for  it.""  It 
seems  to  us  that  if  we  lay  down  the  rule  that  the  best  evi- 
dence attainable  is  to  be  produced,  it  is  illogical  to  say  that 
if  the  "best"  is  not  attainable  then  any,  that  bears  the  dis- 
tinguishing brand  of  secondary  evidence,  will  do.  Surely, 
if  the  best  is  to  be  produced,  it  means  the  best  of  all,  and 
when  what  would  be  the  best  if  it  existed  cannot  be  pro- 
duced by  reason,  let  us  suppose,  of  its  loss  or  destruction, 
then  the  onus  is  still  on  the  party  to  produce  the  best  of 
what'  remains.  In  most  of  the  states  in  this  country,  where 
the  qiiestion  has  arisen,' this  English  rule  has  been  rejected. 
In  those  states  it  has  been  considered  more  consistent  with 
the  general  rule  requiring  the  best  evidence  that  a  party 
should  iipt  be  allowed  to  give  parol  evidence  of  a  document, 
if  it  is  practicable  to  obtain  a  coi'rect  copy  and  this  fact 
appears  in  evidence.  This  is  generally  called  the  Amer- 
ican rule  as  distinguished  from  that  which  has  come  to 
prevail  in  England  on  this  subject.  "The  principle  estab- 
lished by  this  court  as  to  secondary  evidence  in  cases  like 
this  is,  that  it  must  be  the  best  the  party  has  it  in  his  power 
to  produce.  The  rule  is  to  be  so  applied  as  to  promote  the 
ends  of  justice  and  guard  against  fraud,  surprise  and  im- 
position  This  court  has  not  yet  gone  the  length  of 

the  English  adjudications  which  hold,  without  qualification 
that  there  are  no  degrees  in  secondary  evidence.  "^^  This 
view  has  been  adopted  by  the  supreme  court  of  the  United 
States,^'  as  well  as  by  those  of  Alabama,^*  Georgia,^* 
Illinois,"  Maine,"  Missouri,^*  Pennsylvania,"  Arkansas,*" 

11  Munn  V.  Godbold,  3  Bing.  297,  l*  Powers  v.  Hatter,  152  Ala.  636, 
130  Eng.  Eeprint,  526;  Eex  v.  Castle-  44  South.  859;  Harvey  v.  Thorpe,  28 
ton,  7  Term  Eel).  236,  101  Eng.  Ee-      Ala.  250,  65  Am.  Dee.  344. 

print,  530;  Eeynolds'  Steph.  Dig.,  p.  is  Williams  v.  Waters,  36  Ga.,  454. 

111.  16  Illinois  Land  etc.  Co.  v.  Bonner, 

12  Nash  V.  Williams,  20  Wall.  (87      75  111.  315. 

U.  S.)  226,  22  L.  Ed.  254;  Eenner  v.  IT  Nason  v.  Jordan,  62  Me.  480. 

Bs^nk  pf  Columbia,  9  Wheat.  (U.  S.)  is  Martin  v.  Brand,  182    Mo.  116, 

581,  6  L.  Ed.  166.  81  S.  W.  443. 

13  Nash  V.  Williams,  20  Wall.  (U.  19  Stevenson  v.  Hoy,  43,  Pa.  191. 
S.)    226,   22   L.   Ed.   254;   Eenner   v.  20  Davies  v.  Pettit,   11   Ark.  349; 
Bank  of  Columbia,  9  Wheat.   (U.  S.)  Kelley    v.    Laconia    Levee    Dist.,    74 
581,  597,  6  L,  Ed.  ie6.  Ark.  202,  85  S.  W,  249,  87  S.  W.  638. 
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Wisconsiiij^i  Iowa,*"  New  York,^^  California,^*  Montana,-'' 
New  Jersey,^®  Tennessee,^^  Vermont,^^  and  Virginia  ;2^ 
while  the  English  rule  prevails  in  Massachusetts,^"  In- 
diana.^! Michigan,*^  Nebraska,^^  Minnesota,^*  North  Caro- 
lina,^^  South  Carolina,^**  and  Texas.^^  Although  the  so- 
called  American  rule  seems  likely  ultimately  to  prevail  in 
this  country,  it  is  by  no  means  a  settled  question.  There 
has  been  but  very  little  discussion  of  the  subject;  and  in 


21  Johnson  v.  Ashland  Lumber  Co., 
52  Wis.  458,  9  N.  W.  464.     ' 

22  Higgins  V.  Eeed,  8  Iowa,  298, 
74  Am.  Dec.  305. 

23  Blade  v.  Noland,  12  Wend.  (N. 
T.)  173,  27  Am.  Dec.  126;  New  York 
Car  Oil  Co.  v.  Richmond,  6  Bosw. 
(N.  Y.)  213. 

24  Ford  V.  Cunningham,  87  Cal. 
209,  25  Pac.  403. 

'25  Belk  V.  Meagher,  3  Mont.  65. 

26  Popino  V.  McAllister,  7  N.  J.  L. 
46. 

27  Southern  Ey.  Co.  v.  Seymour, 
113  Tenn.  523,  83  S.  W.  674. 

28  Mattocks  V.  Stearns,  9  Vt.  326. 

29  Pendleton  v.  Commonwealth,  4 
Leigh  (Va.),  694,  26  Am.  Dec.  342. 

30  Goodrich  v.  Weston,  102  Mass. 
362,  3  Am.  Rep.  469;  Commonwealth 
V.  Smith,  151  Mass.  491,  24  N.  E.  677. 

31  Carpenter  v.  Dame,  10  Ind.  125. 

32  Eslow  V.  Mitchell,  26  Mich.  500; 
People  V.  Christian,  144  Mich.  247, 
107  N.  W.  919.'  Michigan,  however, 
has  decided  both  ways.  The  English 
rule  cases  are  led  by  the  old  ease  of 
Eslow  V.  Mitchell,  26  Mich.  500, 
while  the  newer  or  American  rule 
cases  are  headed  by  Dillon  v.  Howe, 
98  Mich.  168,  57  N.  W.  102,  while  in 
Phillips  V.  United  States  Benev.  Soc, 
125  Mich.  186,  84  N.  W.  57,  Grant,  J., 
said:  "I  have  found  no  case  in  this 
court  where  the  precise  question  is 
squarely  presented,  as  it  is  in  this 
case.  I  find  several  where  copies 
were   produced.     To   me  it  seems  so 


eminently  just  that  the '  copy  shoul,d 
"be  produced  rather  than  to  leave  the 
contents  of  the  paper  to  the  uncer- 
tain memory  of  those  who  once  read 
the  writing  that  I  am  for  holding 
the  rule  to  be  that  the  party  must 
produce  a  sworn  copy,  when  it  is 
practicable  to  do  so."  Two  other 
judges  concurred  with  this,  but  the 
chief  justice,  and  Hooker,  J.,  ex- 
pressed themselves  as  satisfied  with 
Eslow  V.  Mitchell,  supra.  In  People 
V.  .Christian,  144  Mich.  247,.  107  N. 
W.  919,  th-e  court  squarely  supports 
the  old  rule,  saying  there  are  no  de- 
grees in  secondary  evidieAce,  and  that 
it  was  error  to  exclude  the  copy  of  a 
press  copy  of  a  lost  letter  because 
steps  had  not  been  liaken  to  produce 
the  press  copy  of  a  lost  letter. 

33  Eawlings  v.  Young  Men's  Chris- 
tian Assn.,  48  Neb.  216,  66  N.  W. 
1124. 

34  Magie  v.  Hermann,  50  Minn. 
424,  36  Am.  St.  Eep.  660,  52  N.  W. 
909i 

35  Osborne  v.  Ballew,  29  N.  C. 
415,  although  in  Kello  V;  Maget,  1 
Dev.  &  B.  L.  (18  N.  C.)  414,  the 
court  adopted  Starkie's  order  of 
proof  of,  first,  counterpart;  next, 
copy; '  next,  abstract;  and  last  the 
party  may  even  give  parol  evidence 
of  the  contents  of  a  deed. 

36  Beaty  v.  Southern'  Ry.  Co.,  80 
S.  C.  527,  61  S.  E.  woe. 

37  Barclay  v.  Deyerle,  53  Tex.  Civ. 
App,  236,  lie  S.  W.  123. 
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several  of  the  decisions,  most  frequently  cited  in  its  sup- 
port, the  subject  was  either  not  discussed  or  the  decision 
on  this  point  was  obiter  dictum.  As  illustrations  of  the 
view  that  there  are  no  degrees  of  secondary  evidence,  it 
has  been  held  that  a  party  may  give  parol  evidence  of  a 
lost  deed  or  letter,  though  it  be  shown  that  he  has  a  copy 
in  his  possession;*^  that  after  notice  to  the  adversary  to 
produce  the  original  letter,  a  copy  sworn  to  be  correctly 
made  from  a  press  copy  of  a  letter  is  admissible  to  prove 
the  contents  without  producing  the  press  copy;*^  and  that 
if  the  testimony  of  a  deceased  witness  is  to  be  proved,  any 
person  who  heard  the  testimony  may  be  called,  although 
the  testimony  was  accurately  taken  down  by  a  stenog- 
rapher.*" 

§  229  (230).  Same — Cases  illustrating  the  American 
rule — The  admissibility  of  circumstantial  evidence  there- 
under.— ^While  the  English  cases  lay  down  the  rule  very 
broadly  that  there  are  no  degrees  in  secondary  evidence, 
the  current  of  American  authorities  goes  very  strongly  to 
show  that,  although  the  facts  may  warrant  the  admission 
of  secondary  evidence,  the  best  kind  of  that  character  of 
evidence  which  appears  to  be  in  the  power  of  the  party 
to  produce  must  be  offered.*^  To  admit  secondary  evi- 
dence, it  must,  under  the  circumstances,  not  only  appear 
to  be  the  best,  but  it  must  be  the  best  legal  evidence.*- 
The  following  cases,  among  others,  illustrate  the  so-called 
American  rule :  Where  it  was  proved  that  a  copy  of  a  note 
could  be  produced,  parol  evidence  was  held  improper.*' 

38  Brown  v.  Woodman,   6   Car.   &      C.  76,  2  Car.  &  K.  994.     See,  also, 
P.  206;  Doe  v.  Boss,  7  M.  &  W.  102,      State  v.  McDonald,  65  Me.  466. 

8  D.  P.  C.  389,  10  L.  J.  Ex.  201,  4  «  Powers  v.  Hatter,  152  Ala.  636, 

Jiir.  321;  Hall  v.  Ball,  3  Man.  &  Q.  44  gouth.  859;  Harvey  v.  Thorpe,  28 

242,  133  Eng.  Reprint,  1133;  People  ^.la.  250,  65  Am.  Dec.  344. 

V.  Christian,  144  Mich.  247,  107  N.  .^  Phillipson  y.  Bates,  2  Mo.   116, 

^'  ®^^"         ^        ^  ,„„  ,,  22  Am.  Deo.  444. 

39  Goodrich  ▼.  Weston,  102  Mass. 

362,  3  Am.  Eep.  469.  '"  ^°^*«d   ^''^*®^   ''•   Britton,   Fed. 

40  Jeans  y.   Wheedon,  2   Moody  *      Gas.  No.  14,650,  2  Mason  (tJ.  S.),  464. 
B.  486;  E«x  v.  Christopher,  4  Cox  0. 
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The  same  rule  was  held  to  apply  in  the  case  of  a  lost  will, 
there  being  a  certified  copy,**  as  well  as  in  the  cases  of 
lost  deeds  and  records.**  In  another  case  it  was  held  that 
after  the  destruction  of  a  record  of  conviction,  oral  proof 
of  the  contents  was  improper,  as  the  law  required  a  tran- 
script of  such  convictions  to  be  filed  in  the  court  of  ex- 
chequer, which  transcript,  properly  authenticated,  the  law 
made  good  evidence  of  the  conviction.*^  Objection  to  tes- 
timony under  the  Chinese  exclusion  act  that  the  witness 
saw  the  name  of  the  defendant  on  a  list  of  Chinese  passen- 
gers was  sustained  because  it  was  not  shown  who  made  the 
list;  that  it  was  an  authorized  list;  that  it  was  the  list  re- 
quired by  law  to  be  made  by  the  customs  officials  at  San 
Francisco  on  the  arrival  of  the  Chinese  there,  or  the  list 
of  the  shipmaster  required  by  law  to  be  made;  and  because, 
if  it  was  either  of  such  lists,  a  certified  copy  of  the  same 
should  have  been  produced,  as  the  only  legal  evidence  of 
the  contents  thereof  in  the  absence  of  the  original.*'' 
When  a  plaintiff  sought  to  prove  orally  an  authority  from 
a  corporation  to  its  agent  to  make  a  contract  with  him, 
the  court  said:  "The  ordinary  manner  of  showing  that  au- 
thority would  be  by  the  production  of  the  minute-book,  and 
finding  there  a  resolution  vesting  the  power  to  make  the 
contract  in  the  person  who  made  it.  I  do  not  think,  and 
do  not  desire  to  be  understood  as  holding,  that  the  absence 
of  such  a  resolution  from  the  minute-book  would  be  con- 
clusive upon  the  plaintiff,  but  the  method  by  which  he  has 
sought  to  establish  its  existence  is  by  showing  that  there 
was  a  certain  certificate  exhibited  to  him;  and  therefore  it 
is  essential  for  him  to  show  that  there  was  such  a  certifi- 
cate.    He  proposes  to  prove  that  there  was,  not  by  its  pro- 

**  Illinois  Land  etc.  Co.  v.  Bonner,  29  111.  449 ;  Harvey  v.  Thorpe,  28  Ala. 

75  HI.  315.  250,  65  Am.  Dec.  344;  Kelly  v.  Car- 

45  Mariner  v.  Saunders,  10  111.  113 ;  gill  etc.  Oo.,  7  N.  D.  343  75  N.  W. 

Lowry   v.   Cady,  4  Vt.   504,  24  Am.  264. 

Dee.  628;  Nash  t.  Williams,  20  Wall.  46  Hilts  v.   Colvin,   14   Johns.    (N. 

(U.  S.)  226,  22  L.  Ed.  254;  Hilts  v.  Y.)  182. 

Colvin,  14  Johns.  (N.  Y.)   182;  Piatt  «  United  States  t.  Long  Hop,  55 

V.  Haner,  27   Mich.  167;  EUia  v.  Huff,  F^A.  58. 
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duction,  but  by  secondary  evidence  of  its  contents  of  the 
lowest  degree;  that  is,  by  the  oral  testimony  of  the  plain- 
tiff himself.  Such  evidence  is  not  to  be  received  until  the , 
trial  judge  is  satisfied  that  notice  to  produce  has  been 
given,  and  that  production  is  refused  in  answer  to  that 
notice,  or,  perhaps,  that  a  witness  having  its  custody  has 
been  subpoenaed  to  produce  the  writing,  and  has  failed 
to  do  so.  As  neither  of  these  necessary  preliminary  steps 
appears  to  have  been  taken,  the  proposed  oral  evidence 
must  be  excluded."*^  In  a  Missouri  case,  the  record  of  an 
order  of  publication  and  the  certified  copy  which  was  de- 
livered to  the  publisher  were  both  lost  or  destroyed. 
Under  those  circumstances  it  was  proper  for  the  court  to 
admit  in  evidence  the  files  of  the  paper  containing  the  pub- 
lication of  the  lost  or  destroyed  order.  The  editor  swore 
the  files  contained  a  true  and  correct  copy  of  the  order 
delivered  to  him  by  the  clerk  for  publication.  This  made 
the  files  the  next  best  evidence  of  the  publication  of  the 
order.*®  Where  it  was  desired  to  prove  entries  in  the 
records  of  the  register  of  the  United  States  land  office  by 
a  certificate  of  that  officer  that  his  records  contained  the 
matter  referred  to,  the  testimony  was  properly  rejected. 
The  proper  evidence  of  these  facts,  in  the  absence  of  the 
original,  was  a  copy  of  the  records  duly  authenticated.^" 
The  contents  of  a  petition  filed  in  a  court  of  record  in  a 
county  other  than  that  where  the  trial  took  placfe  should 
be  proved  by  a  certified  copy  of  the  record,  and  not  by 
parol.^^  An  abstract  of  title  may  only  be  read  in  evi- 
dence when  it  is  shown  by  preliminary  proof  that  the  origi- 
nal of  any:  deed  or  conveyance,  or  other  written  or  record 
evidence,  has  been  lost  or  destroyed,  or  that  it  is  not  within 
the  power  of  the  party  wishing  to  use  it  to  produce  the 
same,  and  the  record  thereof  had  been  destroyed  by  fire 

•ts  Tobin  V.  Roaring  Creek  &  G.  E.  so  Kelley   v.   Lacouia   Levee    Dist., 

Co.,  86  Fed.  1020.  74  Ark.  202,  85  S.  W.  249,  87  S.  W. 

*!>  Davis  V.   Montgomery,   205   Mo.  638. 

271,  103  S.  W.  979;  Conn  v.  McCul-  5t  Parker  v.  Ballard,  123  Ga.  44':, 

kugh,  14  Mo.  App.  584.  51  S.  E.  465. 
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or  ottierwise.  It  must  be  established  that  such  abstract 
was  made  in  the  ordinary  course  of  business  prior  to  such 
loss  or  destruction.^^  In  another  Missouri  case,  Fox,  J., 
uses  the  correct  expression  when  he  said,  dealing  with  the 
admission  of  parol  evidence  of  a  lost  certificate  of  entry 
on  land,  "If  the  original  was  not  in  the  possession  of  the 
plaintiff  the  next  best  evidence  was  a  certified  copy." ®^ 
The  term  "next  best  evidence"  well  describes  the  call  of 
the  American  rule.^*  So  it  was  held  that  an  extract  from 
a  lost  letter  cannot  be  given  in  evidence  without  calling  for 
the  writer  to  produce  his  letter-book;®^  that  the  plaintiff 
could  not  prove  by  parol  the  contents  of  a  letter  when  it 
appeared  that  he  had  in  his  possession  a  fac-simile  of  the 
original,^*  and  that  a  copy  of  a  certified  copy  of  a  lost 
original  is  not  admissible  to  prove  the  contents  of  the 
original.®^  Where  commissioners  to  partition  lands  had 
made  their  report  which  was  lost,  secondary  evidence  was 
properly  admissible  to  establish  its  provisions;  and  seeing 
that  there  was  no  direct  testimony  as  to  its  contents  and 
no  person  who  had  seen  it  had  testified,  the  court  held  there 
could  be  no  doubt  that  its  effects  and  terms  could  be  es- 
tablished by  circumstantial  evidence.^*  But  even  under 
the  American  rule  it  has  been  held  that  when  the  nature 
of  the  case  does  not  itself  disclose  the  existence  of  such 
better  evidence,  the  objector  must  not  only  prove  its  ex- 
istence, but  also  prove  that  it  was  known  to  the  other  party 
in  season  to  have  been  produced  on  the  trial.^® 

82  Glos  V.  Wheeler,  229  111.  272,  82       rdmoval  of   cause  to   federal  court); 
N.  E.  234.  _  Kennedy  v.  Bora:ii,  226  111. '243,  80  N. 

53  Martin  t.   Brand,   182   Mo.   116,      E.  767  (lost  adoption  records). 

81  S.  W.  443.  55  Dennis  v.  Barber,  6  Serg.  &  R. 

54  See,   also,   Barnett  v.  Lucas,   27       (Pa.)   420. 

Ind.  App.  441,  61  N.  E.  683  (lost  at-  56  Stevenson  v.  Hoy,  43  Pa.  191. 

tachment  bond);  Bank  of  Aurora  t.  S7  Dyer  v:  Hudson,  65  Cal.  372,  4 

Linzee,   166   Mo.   496,   65   S.   W.   735  Pae.  235. 

(lost  deeds  of  trust) ;  Staunchfield  v.  58  Johnson   t.   Franklin    (Tex.   Civ.. 

Jeutter,  4  Neb.  (Unof.)  847,  96  N.  W.  App.),  76  S.  W.  611.' 

642;  Southern  R.  Co.  y.  Seymour,  118  59  Doe  v.  Biggers,  6  Ga.  188;  Wil-- 

Tenn.  523,  83  S.  W.  674  (an  interest-  sou  v.  South  Park  Commrs.,  70  111. 

ing    decision    on    records    lost    after  46;  Des  Moines  Sav.  Bank  t.  Ken-- 
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§  230  (231.)     Same— Parol  evidence  not  allowed  when 
the  law  requires   copies — Original  always   admissible. — 

Although  some  of  the  authorities  would  seem  to  convey  the 
absolute  equality  of  all  kinds  of  secondary  evidence,  and 
that  the  admission  of  the  "next  best"  rule  cannot  be  enter- 
tained, it  is  not  seriously  claimed  by  the  advocates  of 
either  rule  that  all  classes  of  secondary  evidence  are 
equally  satisfactory.  For  example,  it  is  not  contended  that 
the  recollection  of  one  who  has  read  a  document  is  as 
likely  to  be  correct  as  a  carefully  made  copy  of  it.  Those 
who  assert  that  there  are  no  degrees  of  secondary  evi- 
dence admit  that  the  jury  may  draw  an  unfavorable  in- 
ference against  a  party  who  should  give  parol  evidence  of 
the  contents  of  a  document,  if  he  has  a  correct  copy  under 
his  control.  But  they  contend  that  such  evidence  would  be 
legally  competent  and  that  any  other  theory  destroys  all 
the  distinctions  between  the  weight  and  the  admissibility 
of  evidence.  Even  though  the  rule  that  there  are  no  de- 
grees of  secondary  evidence  should  prevail,  it  is  not 
claimed  that  it  applies  in  those  cases  where  the  law  has 
expressly  substituted  certain  kinds  of  copies  for  primary 
evidence.  For  example,  certified  or  examined  copies  of 
public  records  should  be  offered  if  obtainable,  rather  than 
parol  evidence;*"  and  in  such  case  parol  evidence  will  not 
be  received,  unless  it  is  shown  that  no  copy  can  be  ob- 
tained.**   It  might  be  just  as  well  claimed  that  in  cases  to 

nedy,  142  Iowa,  272,  120  N.  W.  742;  326;  Nash  v.  Williams,  20  WaU.   (U. 

BobinsoE     v.     Singeriy     Pulp     etc.  S.)   226,  22  L.  Ed.  254;  Bourquin  T. 

Co.,  110  Md,  382,  72  Atl.  828;  Min-  Northwestern  E.  Co.,  79  S.  C.  217,  60 

neapolis   Times   Co.   t.   Nimocks,  53  S.  E.  521;  1  Greenl.  Ev.,  §  84,  note. 

Minn.  381,  55  N.  W.  546;  First  Nat.  ™  Tayl.    Ev.,    10th    ed.,  §  552,    and 

Bank  of  Leavenworth  v.  Wright,  104  cases  cited. 

Mo.  App.  242,  78  S.  W.  686;  Grant  v.  "i  Eedd  v.  State,  65  Ark.  475,  47  S. 

Mitchell,  156  N.  0.  15,  71  S.  E.  1087;  W.  119;  Martin  v.  Brand,  182  Mo.  116, 

Howe  V.  Taylor,  9  Or.  288;   Sterling  81  S.  W.  443;  Sexsmith  v.  Jones,  13 

V.  St.  Louis  etc.  B.  Co.,  38  Tex.  Civ.  Wis.  565;  Tayl.  Ev.,  10th  ed.,  §552; 

App.  451,  86  S.  W.  655;   Masterson  Doe  v.  Ross,  7  Mees.  &  W.  106,  8  D.  P. 

V.  Harris,  37  Tex.  Civ.  App.  145,  83  C  389,  10  L.  J.  Ex.  201,  4  Jur.  321; 

S..  W.  428;  Lewis  v.  San  Antonio,  7  MaoDougal  v.  Young,  Eyan  &  H.  392, 

Tex.  288;  Mattocks  v.  Stearns,  9  Vt.  2  Car.  &  P.  278;   Eobertson  y,  Du- 
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which,  such  statutory  provision  might  apply,  originals 
should  be  excluded  in  favor  of  copies.  Of  course  it  must 
not  be  inferred  that  any  of  the  rules  laid  down  in  this 
chapter  exclude  originals,  since  they,  if  relevant,  are  always 
admissible.  It  would  be  absurd  to  reject  originals  simply 
because  copies  may  be  made  competent  by  statute  or 
otherwise.  And  yet  this  particular  objection  has  been 
made  to  originals.  In  Alabama  the  objection  was,  ap- 
parently seriously,  taken  that  the  original  papers,  being 
the  original  files  and  papers  in  the  circuit  court  of  Mobile 
county,  Alabama,  in  the  case  of  A.  Kory  &  Sons  v.  Bradley 
Timber  Company,  the  minute-book  of  the  court  showing 
the  judgment  rendered  in  the  case,  the  original  execution 
issued  therein,  and  the  sheriff's  return  thereon  showing 
levy,  advertisement,  and  the  sale  thereunder,  although 
identified  by  the  proper  custodian,  were  in  fact  secondary 
evidence,  and  therefore  not  admissible  as  long,  as  certified 
copies,  which  it  was  alleged  would  be.  primary  evidence, 
were  obtainable.  Needless  to  say,  the  objection  was  not 
sustained.^^  . 

§  231  (232).  Cross-examination  of  witnesses  as  to  writ- 
ings.— There  is,  under  the  circumstances,  a  singular  un- 
animity in  the  courts  of  this  country  on  the  principle  of 
cross-examination  upon  the  subject  of  previous  contrary 
statements  contained  in  writings.  It  was  long  a  mooted 
question  in  England  whether  the  ancient  rule,  that  written 
instruments,  if  in  existence,  should  be  proved  by  the  in- 
strunients  themselves,  should  be  so  relaxed  as  to  allow 
witnesses  on  cross-examination  to  be  asked  their  contents. 
It  would  be  profitless  to  state  fully  the  conclusions  on  this 
subject  which  were  announced  in  the  celebrated  trial  known 
as  Queen  Caroline's  case.     The  judges,  in  answer  to  ques- 

Bose,  76  Tex.  1,  13  S.  W.  300;  Culver  156,  63  Pac.  308;  Ferrell  v.  State,  45 

v.  Uthe,  133  IT.  S.  655,  10  Sup.  Ct.  Fla.    26,    34    South.    220;    Sawy«r    ,. 

Kep.  415,  33  L.  Ed.  776.  Gareelon,  63  Me.  25 ;  Smith  v.  Veysey, 

62  Bradley    Timber    Co.    v.    White,.  30  Wash.  18,  70  Pac.  94;   Weisbrod 

121  Fed.  "779,  58  C.  C.  A.  55.     See,  v.  Chicago  fete.  By.  Co.,  21  Wis.  602. 
also,   McAllister   t.   People,  28    Colo, 
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tions  propounded  to  them  by  the  house  of  lords,  stated  as 
their  conclusions  that,  in  their  judgment,  a  party  on  cross- 
examination  could  not  represent  in  the  statement  of  a  ques- 
tion the  contents  of  a  letter  and  ask  the  witness  whether 
he  wrote  such  letter,  without  having  first  shown  it  to  the 
witness  and  having  received  an  affirmative  answer  to  the 
question  whether  the  witness  had  written  the  letter.  They 
further  held  that  when  a  writing  is  produced  and  a  witness 
is  shown  a  part  of  the  same,  he  may  be  asked  whether  he 
wrote  such  part  shown  him.  But  that  if  he  should  not  ad- 
mit that  he  did  or  did  not  write  such  part,  he  could  not  be 
examined  as  to  the  contents  of  the  writing.  And  thirdly, 
it  was  held  that  when  a  letter  is  produced  and  the  witness 
admits  that  he  wrote  it,  he  cannot  be  asked  whether  or  not 
such  and  such  statements  are  contained  therein.  And  that, 
if  the  letter  is  read  in  evidence,  it  should  be  offered  by  the 
cross-examining  counsel  as  part  of  his  evidence  after  the 
opening  of  the  case,  unless  he  suggests  to  the  court  that 
he  desires  to  have  it  read  at  once  as  a  basis  for  cross- 
examination.  And  finally  it  was  held  that,  if  a  witness 
is  asked  on  cross-examination  whether  he  has  made  repre- 
sentations of  a  particular  nature  without  specifying 
whether  the  question  refers  to  representations  in  writing 
or  in  words,  the  question  should  be  divided  into  parts  and 
the  counsel  be  directed  to  ask  whether  the  repi'esentation 
had  been  made  in  writing  or  in  words ;  and  if  it  appeared 
to  be  in  writing^  the  testimony  would  be  inadmissible.^*  It 
will  be  observed  that  these  answers  adhered  to  the  old 
rule  that  the'  contents  of  written  instruments  should  be 
proved  by  the  instruments  themselves.  This  rule  has  been 
so  changed  by  statute  in  England  that  a  witness  may  be 
now  cross-examined  as  to  previous  written  statements 
made  by  him  without  showing  him  the  writing.  Stephen 
has  it,  "A  witness  under  cross-examination  (or  a  witness 
examined  under  the  provisions  of  article  131,  by  the  party 
who  called  him  as  to  previous  statements  inconsistent  with 
his  present  testimony)  may  be  questioned  as  to  previous 

83  Queen's  Case,  2  Brod.  &  B.  284,  292,  129  Eng.  Reprint,  976. 
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statements  made  by  him  in  writing,  or  reduced  into  writ- 
ing, relative  to  the  subject  matter  of  the  cause,  without  such 
writing  being  shown  to  him.""*  We  may  explain  that  the 
reference  to  it  made  in  this  section  is  only  in  the  aspect  of 
the  best  evidence,  and  we  recognize,  just  as  feelingly  as 
other  text-writers,  the  hardship  it  occasionally  inflicts  on 
those  endeavoring  to  elicit  the  truth  on  cross-examination. 
But  it  is  hardly  probable  that  so  many  of  the  courts  in  this 
country  would  have  retained  the  old  English  doctrine  if 
they  had  not  found  some  good  use  for  it,  and  the  time  saved 
in  cross-examination  is  a  very  important  element.  True, 
we  may  be  asked:  What  would  have  become  of  Daniel 
O'Connell's  great  and  dramatic  cross-examination  of  Anne 
M  'Garahan,  if  he  had  been  obliged  first  to  put  her  le'tter 
to  Father  Maguire  in  her  hand? ^^  The  answer  is  very  simr 
pie.  In  lieu  of  the  intensely  theatrical,  situation,  we  should 
have  had  the  young  woman  testifying  her  untrue  state- 
ments in  her  examination  in  chief,  and  O'Connell  on  cross- 
examination  would  have  shown  her  her  letter  and  asked 
if  the  signature  were  hers  and  the .  letter  would,  on  her 
■affirmative  answer,  have  been  read  to  the  jury — probably 
as  effective  as  the  other  way.  And  just  the  same  with  Mrs. 
Price  in  the  Berkeley  Peerage  case.®®  It  is  still  the  rule 
in  many  jurisdictions  in  this  country  that  the  writing 
should  be  first  produced  and  shown  the  witness;  so  that 
he  may  have  an  opportunity  for  inspection  and  examina- 
tion where  such  writing  is  of  the  subject  of  the  action;*!^ 
but  that  a  witness  may  be  cross-examined  as  to  the  con- 
tents of  a  writing  which  is  merely  incidental  and  collateral 
to  the  issue,  and  which  does  not  affect  the  merits  of  the 
controversy  between  the  parties,  for  the  purpose  of  test- 
ing his  credibility,  although  no  notice  to  produce  the  paper 
has  been  given.  It  is  a  common  practice  and  no  violation 
of  the  rule  to  ask  a  witness  whether  he  testified  to  a  given 
statement  at  another  trial,  without  producing  the  record 

64  Eeynolds'  Steph.  on  Ev.,  p.  185.  66  Berkeley    Peerage    Trial,    Sher- 

65  M'Garahan  v.  Maguire,  Mongan's      wood's  abstract,  120. 
Celebrated  Trials  in  Ireland,  16,  26.  67  See  §  S-t7,  yost. 
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of  suck  trial.®*  The  retention  by  a  large  majority  of  the 
states  of  their  adoption  of  the  former  English  rnle  even 
by  statute,  and  the  disclaimer  by  others  will  be  fully  dealt 
with  hereinafter  in  the  chapter  devoted  to  attendance  and 
examination  of  witnesses.  We  cannot  leave  the  subject 
here,  however,  without  expressing  that  the  authorities  oc- 
casionally cited  are  not  at  all  persuasive.  Brougham's 
illustration  of  how  he  was  hampered  in  his  defense  of 
Queen  Caroline  is  not  a  good  one.  He  says  he  had  an 
honest  man  on  the  stand,  who  honestly  swore  to  what  was 
not  true,  believing  it  to  be  true,  while  Brougham  had  under 
a  covered  desk  the  evidence  of  the  man's  mistake!  What 
was  gained  by  it?  Nothing.  And  much  time  would  have 
been  saved,  at  the  sacrifice  certainly  of  some  of  the  great 
orator 's  forensic  eloquence,  and  the .  testimony  of  the  man 
of  integrity  on  seeing  his  letters  would  have  been  correctly 
taken  without  his  unnecessary  humiliation.  There  is,  of 
course,  some  foundation  for  the  claim  to  examine  the  wit- 
ness in  ignorance  of  the  trap  being  laid  for  him,  and  it 
cannot  be  any  stronger  than  Starkie  puts  it,  "An  insin- 
cere witness,  who  is  not  aware  that  his  adversary  has  it 
in  his  power  to  contradict  him,  will  frequently  deny  having 
made  declarations  and  used  expressions  which  he  is  on 
cross-examination  ultimately  forced  to  avow ;  and  it  often 
happens  that  by  his  palpable  and  disingenuous  attempts 
to  conceal  the  truth  he  betrays  his  real  character ;  and  thus 
his  denials,  his  manner  and  conduct,  become  of  far  greater 
importance,  and  much  more  strongly  impeach  his  credit, 
than  the  answer  itself  does  which  he  is  at  last  reluctantly 
constrained  to  give.  Where  the  party  is  confined  to  the 
mere  production  and  reading  of  the  paper,  without  pre- 
vious cross-examination,  all  inferences  of  this  nature  are 
obviously  excluded."**  The  conclusion  to  which  we  are 
driven  is  that  the  opinion  of  the  judges  in  Queen  Caroline's 

«8  See  §  847,  post.  ory  and  credit  of  th«  witness.     "If," 

89  1   Stark.   Ev.   203.     The   learned  lie  says,  "a  witness  profess  to  give 

author  advocates  such  a  cross-exam-  a  minnte  and  detailed  account  of  » 

ination  as  a  test  for  trying  the  mem-  transaction    long     past  ....  it    is 
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case  was  right,  and  that  the  legislation  in  England  which 
changed  it  years  afterward  effected  little,  if  any,  public 
benefit  by  the  statute.  The  American  courts  retaining  it 
are  adopting  the  logical  position  of  ha^ng  the  best  evi- 
dence attainable  in  every  instance,  and  the  best  evidence  in 
such  cases  is  the  document  introduced  by  the  cross-examin- 
ing counsel  to  confront  the  witness  whose  testimony  on 
direct  examination  conflicts  with  it. 

most  desirable  to  put  that  memory       ination  affords  no  mean  test  for  try- 
to  the  test  by  every  fair  and  com-       ing  the  integrity  of  the  witness, 
petent  means."    Such  a  cross-exam- ' 
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CHAPTER  8. 

SUBSTANCE  OP  ISSUE. 

§  232.     Common-law  Rules  as  to  Substance  of  the  Issue — Variances. 
§  233.     The  Modern  Rules  as  to  Substance  of  the  Issue — Amendments. 
§  234.     Same,  Continued. 

§  232  (233).  Common-lavir  rule  as  to  substance  of  the 
issue — Variances. — The  subject  of  variances  between  the 
allegata  and  the  probata  is  one  only  to  be  collaterally  con- 
sidered by  the  light  of  the  effect  of  evidence  received  com- 
pared with  that  which  the  pleadings  appear  to  demand. 
It  is  rather  a  matter  of  pleading  and  procedure  than  of 
evidence  proper,  and  comes  under  the  purview  of  the 
writer  on  the  law  of  evidence  mainly  by  reason  of  the  dis- 
cussion around  the  quantum  of  proof  necessary  to  main- 
tain an  action  or  defense  as  the  case  may  be,  as  set  out  in 
the  claim  or  answer.  A  variance  has  been  well  defined 
to  be  an  essential  difference  between  the  pleading  and  the 
proof.'  It  was  one  of  the  established  rules  of  the  com- 
mon law  that  only  the  substance  of  the  issue  need  be  proved. 
This  rule  gave  rise  to  constant  discussion,  and  courts  dif- 
fered widely  upon  the  subject.  It  was  often  a  question 
of  the  greatest  importance,  because  a  variance, — that  is,  a 
disagreement  between  the  allegations  and  the  proof  in 
some  matter  which  in  point  of  law  is  essential  to  the  charge 
or  claim,^ — was  as  fatal  to  the  case  of  the  party  who  had 
the  burden  of  proof  as  was  a  total  failure  of  evidence,  for 
the  jury  was  bound  to  render  a  verdict  against  him  in  case 

t  Sanborn,    C.    J.,    in    Mulligan    v.  N.    E.    786;    Dennis    v.    Spencer,    45 

United  States,  120  Fed.  98,  56  C.  C.  Minn.   250,  47  N.  W.  795;   Haughey 

A.   50.     Other  useful   definitions  will  Livery  etc.  Co.  v.  Joyce,  41  Mo.  App. 

be    found    in    Mobile    etc.    B.    Co.    v.  564;    State    Ins.    Co.    v.    Schreck,    27 

George,  94  Ala.   199,   10   South.   145;  Neb.  527,  20  Am.  St.  Rep.  696,  6  L. 

"Plumb    V.    Griffin,    74   Conn.    132,   50  E.  A.  524,  43  N.  W.  340;   Stegmaier 

Atl.  1 ;  Central  E.  Co.  v.  Hubbard,  86  v.  Keystone  Coal  Co.,  225  Pa.  221,  74 

Ga.   623,   12    S.   E.   1020;    Gilman   v.  Atl.  58;  Warrington  v.  State,  1  Tex. 

Ferguson,  116  111.  App.  347 ;   Becker  App.  168 ;  Skinner  v.  Grant,  12  Vt.  456. 

V.  Bauragartner,  5  Ind.  App.  576,  32  8  Greenl.  Ev.,  §63. 
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of  sueli  a  variance.^  As  the  plaintiff  had  the  pmdlege  of 
setting  forth  his  claim  in  such  terms  as  he  chose  when  he 
framed  his  complaint,  the  courts  often  gave  this  rule  a 
very  technical  construction  and  forced  him  to  prove  his 
case  exactly  as  he  had  set  it  forth  in  the  complaint.  The 
courts  were  favorably  inclined  to  this  technical  rule  be- 
cause of  the  fact  that  the  object  of  the  pleadings  was  to 
inform  the  court  and  the  parties  of  the  real  issue  and  to  so 
iperfect  the  record  that  at  any  future  time  the  exact  point 
decided  could  be  found.*  Later  on  we  find  the  power  of 
amendment  began  to  be  asserted.  A  court  may,  as  appears 
in  the  next  section,  in  its  discretion,  allow  of  amendments 
in  a  declaration,  which  do  not  change  the  form  or  nature 
of  the  action,  or  introduce  a  new  subject  matter.  Thus 
in  a  libel  action  we  find:  "In  this  case  the  plaintiff  was 
permitted  to  insert  an  averment  that  the  words  were 
spoken  of  him  in  his  clerical  capacity.  This  introduced 
no  new  subject  matter  of  action,  and  no  new  slander  or 
defamatory  words.  It  was  but  declaring  on  the  same 
slander  in  a  different  form.  It  is  no  fatal  objection  to 
an  amendment  that  it  may  enable  a  plaintiff  to  recover 
when  he  otherwise  cannot.  Every  necessary  amend- 
ment always  does  this.  It  was  insisted  that  there  was  a 
variance  between  the  proof  and  the  declaration.  'Var- 
iance' means  'material  difference.'  It  is  no  variance  that 
the  proof  does  not  show  all  the  points  in  a  declaration.'" 
But  even  in  the  older  practice,  the  rigidity  of  the  rule 
was  so  far  relaxed  that  the  agreement  between  the  allega- 
tions and  the  proofs  was  required  only  in  those  particu- 
lars legally  essential  to  support  the  charge  or  claim. 
Nor  did  the  court  require  proof  of  all  that  was  alleged 
in  the    pleadings.     If    any    of    the    allegations    could    be 

3  Steph.  PI.,  Tyter'a  ed.,  p.  118;  Y.)  139;  Ben  Franklin  Fire  Ins.  Co. 
Tayl.  Ev.,  10th  ed.,  §  218.  v.    Flynn,    98    Pa.    627;    North    Star 

4  Milton  V.  Haden,  32  Ala.  30,  70  Boot  &  Shoe  Co.  v.  Stebbins,  3  S.  D. 
Am.  Dec.  523;  Spangler  v.  Pugh,  21  540,  54  N.  W.  593;  McClelland  T. 
ni.    85,    74    Am.    Dec.    77;    Eyan    v.  Smith,  3  Tex.  210. 

Gross,  68  Md.  377,  12  Atl.  115,  16  Atl.  6  Skinner  v.  Grant,  12  Vt.  456. 

302;  Sears  v.  Barnum,  Clarke  Ch.  (N, 
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stricken  out  without  destroying  the  plaintiff's  right  of  ac- 
tion, they  were  treated  as  mere  surplusage;  and  no  proof 
of  them  was  required.  Utile  non  debet  per  inutile  vitiari.^ 
But  the  courts  adhered  with  extreme  technicality  to  the 
rule  that  all  allegations  that  could  not  be  stricken  out  with- 
out removing  facts  essential  to  the  cause  of  action  must 
be  strictly  proved  as  alleged.  To  prove  a  certain  parish 
to  be  St.  Ethelburga  which  was  alleged  as  St.  Ethelburg  in 
the  pleadings,''  or  to  prove  a  prosecution  before  Baron 
Waterpark  of  Waterpark,  when  it  was  alleged  as  before 


6  Twiss  V.  Baldwin,  9  Conn.  291; 
Gibbs  V.  Cannon,  9  Serg.  &  E.  (Pa.) 
198;  Panton  v.  Holland,  17  Johns.  (N. 
Y.)  9-2;  Livingston  v.  Swanwick,  2 
Dall.  300,  Fed.  Cas.  No.  8419, 1  L.  Ed. 
389.  As  to  what  constitutes  a  material 
varianee  in  proof  from  the  charge  in 
the  indictment,  the  general  rule  is 
that  a,  variance  between  the  indict- 
ment and  the  evidence  is  not  material, 
provided  the  substance  of  the  matter 
be  found.  Hence  it  is,  that  ev«n  in 
capital  offenses  it  is  not  necessary  to 
prove  more  than  the  substance  of  the 
averment  in  the  indictment.  Thus, 
for  example,  in  an  indictment  for 
murder,  if  it  appear  that  the  party 
was  killed  by  a  different  weapon  from 
that  described  in  the  indictment,  it 
will  still  maintain  the  indictment;  as, 
,for  exarriple,'  if  the  wound  or  killing 
be  alleged  to  be  by  a  sword,  and  it 
be  proved  to  be  by  an  ax  or  staff;  or 
is  alleged  to  be  a  wooden  staff,  and 
it  be  proved  to  be  with  a  stone.  For 
in  all  these  cases  the  substance  is  the 
same — :the  wounding  or  killing  with 
a  weapon.  So,  if  the  indictment  be 
of  a  death  by  one  sort  of  poisoning, 
and  it  turns  out  in  the  evidence  to  be 
by  another  sort  of  poisoning,  the 
difference  is  not  material ;  for  in  each 
of  these  cases  the  mode  of  the  death 
is    substantially    th«    same,    viz.,    by 


poisoning.  But  if  the  indictment 
charge  a  death  by  poisoning,  it  will 
not  be,  supported  by  the  proof  of  a 
death  entirely  different,  as  by  shoot- 
ing, starving,  or  strangling :  United 
States  V.  Howard,  Fed.  Cas.  No.  1543. 
In  regard  to  cases  of  misnomei',  it  will 
be  found  that,  in  all  the  cases  where 
the  variance  has  been  held  fatal,  it 
was  a  misnomer  of  a  party  whose  ex- 
istence was  essential  to  the  offense 
charged  in  the  indictment;  as,  for  ex- 
ample, in  cases  of,  theft,  where  the 
property  is  charged  as  that  of  A  B, 
ajid  it  turns  out,  in  proof,  to  be  of 
AC;  or  in  cases  of  robbery,  where 
the  person  robbed  is  alleged  to  be  A 
B)  and  it  turns  out  on  proof  to  be 
C  B:  See  2  Bus's.  Crimes,  707,  714, 
715.  As  to  surplusage,  where  the  in- 
dictment set  out  that  a  certain  ship 
belonged  to  certain  persons  (naming 
them),  citizens  of  the  United  States, 
and  the  names  were  unnecessary,  but 
one  of  them  was  Willard  Nye,  and  not 
William  Nye,  as  stated  in  the  indict- 
ment, the  court  in  the  case  last  re- 
ferred to  said,  "I  think  the  names  of 
the  owners  may  be  either  rejected  as 
surplusage;  or  the  variance  as  to  the 
proof  was  as  to  a  fact  purely  imma- 
terial." 

1  Wilson  y.   Gilbert,   2    Boa.   &  P. 
281,  126  Eng.  Reprint,  1282. 
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Baron  Waterpark  of  Waterfork^  were  both  held  to  be  fatal 
variances  under  the  old  common-law  rule.  So  it  was  held 
a  fatal  variance  to  allege  that  one  partner  was  the  owner 
of  partnership  goods  that  had  been  stolen,  and  the  ac- 
cused was  acquitted  on  this  ground.'  It  was  a  fatal  var- 
iance to  allege  a  joint  liability  against  four  when  only  one 
was  liable;^"  to  allege  the  ownership  of  a  house  in  a  feme 
covert ;^^  or  an  absolute  contract  where  the  proof  showed 
it  to  be  in  the  alternative;^^  or  to  describe  a  woman  as  a 
"widow,"  when  it  was  proved  that  she  had  never  been 
married;^*  or  as  "Ann  Gooding,"  when  her  full  name  was 
"Sarah  Ann  Gooding";^*  or  to  describe  a  wood  as  "The 
old  Walk,"  its  real  name  being  "The  long  Walk";^^  or  to 
describe  a  "heifer"  as  a  "cow";^®  or  a  "lamb"  as  a 
"sheep";"  or  as  a  "ewe";^^  so  the  presence  of  one  letter 
"s"  too  many  at  the  end  of  a  word  created  a  doubt  as  to 
whether  this  ought  not  to  be  considered  a  fatal  variance. i' 
So  if  the  pleadings  described  matters  connected  with  the 
cause  of  action  with  unnecessary  particularity ,  the  plain- 
tiff was  obliged  to  prove  each  detail  if  it  could  be  considered 
essential  to  the  cause  of  action.^"  Probably  the  greatest 
injustice  arising  from  the  technical  rule  of  the  common 
law  was  in  the  case  of  writings  where  a  mere  literal  variance 
in  setting  forth  the  essential  parts  in  the  pleadings  was 
fatal  to  the  action,  for  the  court  had  no  power  of  reconciling 
the  record  with  the  evidence.^*   Although  the  instances  here 

8  Walters  v.  Mace,  2  Barn.  &  A1(L  16  Reg.  v.  Cook,  1  Leach  C.  C.  105, 

756,  106  Eng.  Keprint,  541.  2  East  P.  C.  616: 

»  Commonwealth     v.     Trimmer,     1  17.  Kex    v.   Loom,   1   Moody  C.   C. 

Mass.  47«.  160. 

10  Hibberd    v.    Hubbard,    211    Pa.  is  Bex    v.  Puddifoot,   1   Moody  C. 
331,  60  Atl.  911.  t!.  247. 

11  State  V.  Martin,  3  Murph.  (N.  C.)  19  Jones  v.  Mars,  2  Camp.  305. 
533.  2"  Bristow  v.  Wright,  2  Doug.  665, 

12  Penny  v.  Porter,  2  East,  2,  102  1  Smith  Lead.  Cas.  1417,  99  Eng.  Ee- 
Eng.  Eeprint,  268.  print,  421;  State  v.  Jackson,  30  Me. 

13  Bex    V.  Deeley,  1  Moody  C.  0.  29. 

303,  4  Car.  &  P.  579.  ^^  Bristow  v.  Wright,  2  Doug.  665, 
M  Beg.  V.  Gooding,  Car.  &  M.  297.  1  Smith's  Lead.  Cas.  1417, 99  Eng.  Ee- 
ls Bex    V.   Owen,   1    Moody   C.    C.  print,   421;    Sands   v.   Ledger,   2  Ld. 

181.  Eaym.  792,  92  Eng.  Reprint,  29;  Stat* 
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given  to  illustrate  the  strictness  of  the  old  rule  were  for 
the  most  part  criminal  cases,  it  is  hardly  necessary  to  cite 
authority  to  the  familiar  rule  of  the  common  law  that  in 
both  civil  and  criminal  cases  every  material  and  essential 
allegation  in  the  charge  or  the  defense  and  every  circum- 
stance descriptive  of  anything  so  alleged,  if  disputed,  had 
to  be  proved  in  substance  as  averred.^^  The  old  rule  has 
been  stated  as  briefly  as  possible  to  render  the  understand- 
ing of  the  foundation  of  the  new  one  more  rapid  and 
thorough,  although  we  feel  there  is  little  necessity  to  urge 
any  apologetic  reason  for  devoting  as  little  space  as 
possible  to  either  a  statement  of  practically  a  barbaric 
rule  or  to  further  illustrate  it  than  by  the  few  instances 
set  out.  The  common  sense  demands,  which  called  for  the 
modern  rule,  relega,te  the  further  discussion  of  the  ancient 
one  more  to  the  domain  of  historical  compilation,  than  to 
that  of  up-to-date  law  commentary. 

§  233  (234).  The  modem  rules  as  to  substance  of  the 
issue — Amendments. — ^It  is  elementary  that  the  material 
allegations  either  of  the  statement  of  the  claim  of  either 
plaintiff  or  defendant  must  be  borne  out  by  the  evidence. 
If  the  evidence  differs  from  the  statement  either  of  claim 
or  defense,  the  variance  arises  and  calls  for  treatment 
according  to  its  nature.^^  It  follows,  that, failing  the  neces- 
sary   treatment — amendment    according    to    the    circum- 

V.    Caflfey,   2   Murph.     (N.     0.)    320;  Tork  v.  Fortenbury,  15  Uolo.  129,  25 

Sheehy  v.   Mandeville,   7   Uranch    (TJ.  Pac.   163. 

S.),  208,  217,  3  L.  Ed.  317;  Common-  ^^  Ureenl.  Ev.,  §  66. 

wealth-  V.   Stow,  1  Mass.  54;   Saxton  ^3  McJSJerney   v.    Barnes,    77    Conn. 

V.   Johnson,   10  Johns.    (N.   Y.)    418.  ^55,  58  Atl.  714;  Farmers'  Mut.  Fire 

Even  such  a  trivial  mistake  as  using  ^^^-  ^°-  '^-  Jaekman,  35  Ind.  App.  1, 

the  word  "nor"  for  "not"  has  been  held  '^^   N.   E.    730;    Bailey   v.   Gatewood, 

a   l'at..l   variance:     Keg.   v.   Drake,   2  ^8  Kan.  231,  74  Pac.  1117;   City  of 

Salk    660,  91  Eng.  Reprint,  563.     In  Covington  v.  Miles,  2-6  Ky.  Law  Kep. 

oaiK.  00",  "•!          „  rr  1       A,.  ^    i,c  609,    82    S.   W.    281;    Chicago   House 

Ohn  V.  Chipman,  2  Tyler  (Vt.),  148,  „    '  ,  .       ,,          . ,,.       _^  t       ,.      „ 

,   ,  5       I  ,   ,         ■           I  Wrecking  Co.  v.  Stewart  Lumber  Co., 

It  was  held  a  fatal  variance  to  use  gg   ^^^_  ggg^   ^^   j^_  ^                ^^^ 

the  word  "our"  in  place  of  the  word  ^^^^  ^_  ^^-^^^^^  42  q^  25  ^^  ^^ 
"the":  Browning  v,  Berry,  107  N.  G.  ggg.  oonsumers'  lee  Co.  v.  Jennings, 
231,  10  L.  R.  A.  726,  12  8.  E.  195;      iqO  Va.  719,  42  S.  E.  879. 
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stances — the  party  against  whom  the  variance  is  arrayed 
must  of  necessity  fail.  For  the  reason  stated,  therefore, 
any  extended  discussions  of  the  old  rule  is  not  within  the 
scope  of  this  work,  nor  is  it  of  any  very  great  importance, 
since  this  old  common-law  rule  has  been  rendered  obsolete 
in  most  jurisdictions  by  statutes  making  it  possible  to 
amend  the  pleadings.  The  statutes,  by  allowing  the  cor- 
rection of  slight  and  nonessential  mistakes  in  pleadings, — 
of  variances  between  the  pleadings  and  the  proof, — prevent 
the  injustice  that  came  from  the  technical  enforcement 
of  the  old  rule.  Often  the  party  would  be  nonsuited  or 
the  real  point  at  issue  would  not  be  determined  and  the 
parties  would  be  excluded  from  all  further  remedy  because 
of  the  zealous  application  of  the  rule.  A  series  of  acts 
have  been  passed  in  England  abrogating  the  old  rules  in 
both  civil  and  criminal  cases.  Similar  statutes  have  been 
adopted  throughout  this  country.^*  The  courts  of  this 
country  and  of  England,  both  prior  and  subsequent  to  any 
of  the  late  statutory  changes  in  methods  of  procedure, 
have  always  been  actuated  by  a  greater  or  less  degree  of 
liberality  in  allowing  amendments  to  pleadings,  for  the 
purpose  of  doing  substantial  justice  between  litigants,  and 
deciding  controversies  upoii  their  merits.  At  the  present 
day,  the  subject  of  amendihents  to  pleadings,  and  the 
powers  of  the  courts  to  grant  or  refuse  the  same,  are  very 
generally  regulated  by  statute.  Such  statutory  provisions, 
especially  those  which  are  contained  in  the  codes  of  the 
several  states  which  have  adopted  the  reformed  system 
of  procedure,  although  they  differ  somewhat  in  detail,  are 
remarkably  similar  in  their  general  scope  and  effect. 
They  divide  amendments  to  pleadings  into  two  classes: 
first,  those  which  are  permitted  before  trial,  which  include 
amendments  allowed  as  a  matter  of  course,  without  any 

24  A   concise    historical    discussion  i^tevenson  y.  Mudgett,  10  N.  H.  338, 

of   the   changes   in   the   law   relating  34  Am.  Dee.  155.     An  exhaustive  dis- 

to    variance    and    a    review    of    the  cussion  of  the  subject  of  amendments 

authorities  will  be ,  found  in  1  Smith,  will  be   found  in  1   Ency.  of   PI.   He 

Lead.   Cas.   1420.    See,  also,  note  to  Pr.  458-701, 
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special  application  to  the  court,  and  amendments  made  as 
the  result  of  a  motion  for  such  purpose,  or  which  are 
allowed  after  a  demurrer  is  sustained ;  and  second,  amend- 
ments made  during  or  after  trial,  for  the  purpose  of 
harmonizing  the  allegations  of  the  pleadings  with  the  facts 
proved,  or  offered  to  be  proved.  The  granting  or  refusing 
a  proposed  amendment,  in  the  latter  class  of  cases,  is  a 
matter  of  discretion  with  the  court,  to  be  liberally  exercised 
in  furtherance  of  justice;-'  and  the  refusal  to  allow  an 
amendment  will  be  presumed  to  be  just  imless  the  contrary 
appears  in  the  record.^*  These  statutes  make  radical 
changes,  modifying  the  rules  which  so  long  prevailed. 
They  not  only  allow  amendments  before,  but  also  after, 
final  judgment,  when  justice  seems  so  to  demand.  Though 
these  statutes  contain  similar  provisions,  the  practitioner 
must  refer  to  the  law  of  his  own  jurisdiction  in  order  to 
settle  details.  In  general,  they  provide  that  in  both  civil 
and  criminal  cases  the  court  may,  either  before  or  after 
judgment,  in  furtherance  of  justice,  and  on  such  terms 
as  may  be  just,  amend  any  process,  pleading  or  other  pro- 
ceeding by  conforming  the  pleadings  or  other  proceedings 
to  the  facts  proved.  This  may  be  done  by  any  amendment 
that  does  not  substantially  change  the  claim  or  defense  and 
thus  prejudice  the  rights  of  the  adverse  party.  It  is 
usually  provided  that  no  process  shall  be  quashed  for  any 
defect  or  want  of  form,  if  this  defect  can  be  remedied  by 
an  amendment;  and  the  statutes  usually  direct  the  court 
to  disregard  such  errors  or  defects  in  the  pleadings  or 
othej-  proceedings  as  do  not  affect  the  rights  of  the  adverse 
party.^'^  Many,  of  the  statutes  allow  each  pleading  to  be 
amended  once  as  a  matter  of  course  without  special  ap- 
plication to  the  courts.  A  judgment  will  not  be  reversed 
for  a  defect  in  the  pleading,  when  the  record  shows  that 
there  has  been  a  full  trial  of  the  case;  that  substantial 
justice  has  been  done,  and  that  neither  party  has  been 

25  Tiernan  v.   Woodruff,  i'ed.   Cas.  28  Jessup  v.  King,  4  Gal.  331. 

No.  14,027,  5  McLean,  135;  Hayden  27  See  the  statutes  of  the  jurisdic- 

T.  Hayden,  46  Cai.  'i'i'i.  tion. 
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prejudiced  by  the  defect.-^  With  scarcely  a  single  dissent 
the  authorities  hold  that  these  statutes  should  be  liberally 
construed  by  the  courts  to  further  the  ends  of  substantial 
justice.^*  The  difficulty  which  sometimes  exists,  in  the 
application  of  the  rule,  arises  from  the  fact  that  almost 
all  amendments  change,  to  some  extent,  the  cause  of  action, 
as  originally  stated.  An  amendment  which  changes  the 
alleged  date  of  a  contract,  or  the  sum  to  be  paid,  or  any 
particular  of  the  matter  to  be  performed,  or  the  time  or 
manner  of  performance,  changes,  in  one  sense,  the  cause  of 
the  action;  but  it  is  not  in  this  sense  that  the  rule  is  to  be 
understood.  Amendments  of  that  character,  so  long  as 
the  identity  of  the  matter  upon  which  the  action  is  founded 
is  preserved,  are  admissible;  the  alterations  being  made, 
not  to  enable  the  plaintiff  to  recover  for  another  matter 
than  that  for  which  he  originally  brought  his  action,  but 


28  Molen  V.  Orr,  44  Ark.  486; 
Herman  v.  Heoht,  116  Cal.  553,  48 
Pac.  611;  Colorado  Springs  etc.  Co. 
T.  Allen,  48  Colo.  4,  108  Pao.  990; 
Findley  v.  Central  of  Georgia  B.  Co., 
7  Ga.  App.  180,  66  S.  E.  485;  Con- 
solidated Stone  Co.  v.  Williams,  26 
Ind.  App.  131,  84  Am.  St.  Bep.  278, 
57  N.  B.  558;  Hoben  v.  Burlington 
etc.  E.  E.  Co.,  20  Iowa,  562;  Doni- 
phan V.  Street,  17  Iowa,  317;  Dor- 
sey  V.  Swann,  19  Ky.  Law  Kep.  1S87, 
43  S.  W.  692;  Mason  v.  I'tactional 
School  Dist.  No.  1,  34  Mich.  228; 
Mingus  T.  Bank  of  Ethel,  136  Mo. 
App.  407,  117  S.  W.  683;  Hall  Grain 
Co.  V.  Louisville  etc.  B.  Co.,  148  Mo. 
App.  308,  128  S.  W.  42;  Parker  v. 
Omaha  Packing  Co.,  85  Neb.  515, 
123  N.  W.  1026;  Hallock  v.  Com- 
mercial Ins.  Co.,  26  N.  J.  L.  268; 
BaUey  v.  Hornthal,  154  N.  T.  648, 
61  Am.  St.  Bep.  645,  49  N.  B.  56; 
Mode  V.  Penland,  93  N.  C.  292;  Bal- 
aton vr.  Kohl,  30  Ohio  St.  92;  Denn 
V.  Peters,  36  Or.  486,  59  Pac.  1109; 
North  Star  Boot  etc  Co.  t.  Btebbina, 


3  S.  C.  540,  54  N.  W.  593;  Texas 
Central  Tel.  Co.  v.  Owens  (Tex.  Civ. 
App.),  128  S.  W.  926;  Culmer  v. 
Clift,  14  Utah,  286,  47  Pac.  85; 
Bartelt  v.  Oregon  E.  &  Nav.  Co.,  57 
Wash.  16,  135  Am.  St.  Bep.  959,  106 
Pac.  487;  Zohrlaut  v.  Mengelberg, 
144  Wis.  564,  124  N.  W.  247,  128  N. 
W.  975. 

29  Burns  V.  Scoofy,  98  Cal.  271, 
33  Pao.  8'6;  Hayden  v.  Hayden,  46 
Cal.  332;  Saint  v.  Guerrerio,  17  Colo. 
448,  31  Am.  St.  Bep.  320,  30  Pac. 
335;  Phelps  Mfg.  Co.  v.  Enz,  19  Conn. 
58;  Drake  v.  Drake,  83  111.  526;  Solon 
V.  Perry,  54  Me.  493;  Beecher  v. 
Wayne,  Circuit  Judges,  70  Mich.  363, 
38  N.  W.  322;  Eeyburn  v.  Mitchell, 
106  Mo.  365,  27  Am.  St.  Eep.  350, 
16  S.  W.  592;  Beeder  v.  Sayre,  70 
N.  Y.  180,  26  Am.  Bep.  567;  Baldock 
V.  Atwood,  21  Or.  73,  26  Pac.  1058; 
MUler  V.  PoUock,  99  Pa.  202;  Brown 
T.  Boswortli,  62  Wis.  542,  22  N.  W. 
521;  Tienum  v.  Woodruff,  Fed.  Oaa. 
No.  14,027,  5  McLean,  135. 
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to  cure  an  imperfect  or  erroneous  statement  of  tlie  subject 
matter,  upon  which  the  action  was  in  fact  founded.  So 
long  as  the  form  of  action  is  not  changed,  and  the  court 
can  see  that  the  identity  of  the  cause  of  action  is  preserved, 
the  particular  allegations  of  the  declaration  may  be 
changed,  and  others  superadded,  in  order  to  cure  imper- 
fections and  mistakes  in  the  manner  of  stating  the  plain- 
tiff's case.^"    In  the  practical  application  of  the  power  of 


30  Stevenson  v.  Mudgett,  10  N.  H. 
338,  34  Am.  Dec.  155.  The  new 
count,  whiCih  was.  admitted  in:  this- 
case,  in  addition  to  the  statement 
of  the  written  contract,  which  was  set 
forth  in  the  original  count,  contains 
averments  of  further  stipulations  be- 
tween the  parties,  made  subsequently 
to  that  time,  and  which  constituted, 
in  fact,  a  further  contract,  super- 
added to  the  contract  in  writing.  In 
one,  sense,  as  appears  by  the  opinion 
in  that  case,  this  may  be  regarded  as 
another  contract,  made  at  a  subse- 
quent date,  and  the  breach  of  which 
would  furnish  a  different  cause  of  ac- 
tion from  that  which  would  have 
arisen  by  a.  breach  of  the  original 
agreement.  But  this  subsequent 
ifiatter  was  merely  an  extension  of 
the  original  contract,  with  a  variation 
of  the  place  of  performance;  and 
according  to  the  statement  of  the 
counsel,  the  action  was  in  fact 
founded  upon  the  breach  of  the  con- 
tract, as  modified  and  varied  by  the 
subsequent  agreement;  the  additional 
averments,  contained  in  the  amended 
count,  being  omitted,  under  a  sup- 
position that  this  additional  matter 
might  be  offered  in  evidence,  by  way 
of  answer  to  any  .defense  which  miglit 
be  attempted.  In  that  view  the  case 
was  clearly, one  of  an  imperfect  decla- 
ration upon  the  contract  intended  as 
the  foundation  of  the  action,  ,by  the 
omission  to  set  out  the  farther  matter, 
which  modified  the  original  contract 


and  altered  the  time  and  place  of  per- 
formance. The  cause  of  action  in 
both  counts  was  a  contract  for  the 
delivery  of  certain  cattle,  ,  and  a 
breach  of  that  contract.  The  par- 
ticulars of  time  and  place,  set  forth 
in  the  amended  count,  are  materially 
different  from  those ,  in  the  original ; 
and  the  additional  avermepts  were 
founded  '  u]t)on  matter  superadd'ed'  by 
a  further  contract  between  the  par- 
ties, after  the  original  agreement  was 
entered  into.  But  it  was  upon  a 
breach  of  the  contract  as  modified 
that  the  plaintiff  brought  his  suit; 
and  he  asked,  by  his  amendment,  to 
perfect  his  declaration,  so  that  he 
might  be  enabled  to 'prosecute  it,  and 
recover  for  that  breach.  In  this  view 
of  the  case  the  amendment  was  rightly 
admitted.  The  form  of  the  action 
was  not  changed,  and  the  identity 
of  the  cause  was  preserved.  It  was 
a  variation  in  the  mode  of  demanding 
the  same  thing,  that  is,  damages  for 
the  breach  of  the  original  contract 
for  the  delivery  of  the  cattle,  some 
of  the  terms  of  which  were  modified 
by  the  subsequent  agreement  of  the 
parties,  but  the  additional  matter, 
through  mistake,  was  not  stated: 
Burnham  v.  Spooner,  10  N.  H.  165; 
Ball  V.  Claflin,  5  Pick.  (Mass.)  303, 
16  Am.  Dec.  407;  Swan  v.  Nesmith,  7 
Pick.  (Mass.)  220,  19  Am.  Dec.  282; 
Mixer  v.  Howarth,  21  Pick.  (Mass.) 
205,  32  Am.  Dee.  256'. 
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granting  amendments  to  pleadings,  the  rule  laid  doA^Ti  in 
the  New  Hampshire  case,  cited  in  the  notes,  that  no  amend- 
ments which  change  or  alter  the  cause  of  action  contained 
in  the  original  pleadings  are  allowed,  has,  in  legal  actions, 
been  maintained  by  an  overwhelming  weight  of  judicial 
authority,  and  must  be  considered  as  the  settled  doctrine 
on  the  subject.^^     For  the  purpose  of  determining  whether 


SI  Chit.  PI.  198;  Pomeroy's,  Bem- 
edies,  §  566;  Bliss  on  Code  PI.,  § 
429.  Thus  amendments  have  been  re- 
fused which  sought  to  change  .tha 
cause  of  action  from  assumpsit,  on 
the  judgment  of  another  state,  to 
debt,  Boston  India  Rubber  Co.  v. 
Hoit,  14  Vt.  92;  or  from  assumpsit' 
to  account  rendered:  Strock  v.  Little, 
33  Pa.  409;  or  from  a  real  action 
to  an  action  of  forcible  entry  and 
detainer:  i'ay  v.  'taft,  12  Cush. 
(Mass.)  448;  or  from  trover  to  as- 
sumpsit :  People  v.  Wayne  Co.  Cir- 
cuit Judge,  13  Mich.  206;  or  from 
debt  to  case;  but  after  such  amend- 
ment has  fceen  allowed,  leave  will  be 
given  to  the  plaintiff  to  change  his 
action  to  its  original  form:  Houghton 
V.  Stowell,  28  Me.  215;  or  from  an 
action  in  rem,  to  foreclose  a  mortgage 
on  a  vessel,  to  an  action  to  recover 
possession  thereof:  In  re  The  John 
Jay,  Fed.  Cas.  No.  7352,  3  Blatchf. 
C.  C.  67.  Nor  in  real  actions  will  an 
amendment  be  allowed  so  as  to  em- 
brace more  or  different  land  from 
that  described  in  the  complaint:  Wy- 
man  v.  K.iIgore,  47  Me.  184;  Slater 
V.  Nason,  15  Pick.  (Mass.)  345; 
although  in  Eussell  v.  Conn,  20  N.  Y. 
81,  where  the  refusal  to  allow  an 
amendment  to  the  description  of  lana 
described  as  bounded  on  the  east, 
etc.,  so  as  to  make  it  read  as  bounded 
on  the  west,  etc.,  was  held  error. 
Nor  in  an  action  against  a  stock- 
holder, where  the  declaration  con- 
tained  allegations  sufficient  to  bring 


the  case  within  one  statute,  will  an 
amendment  be  permitted  so  as  to 
bring  it  within  a  different  statute: 
Milliken  v.  Whitehouse,  49  Me.  527. 
The  following  additional  oases,  up- 
holding the  general  doctrine,  are 
cited,  not  so  inueh  for  the  purpose 
of  supporting  the  rule,  as  of  illus- 
trating some  of  the  many  instances 
in  which  it  has  Ijeen  applied:  Cas- 
nard  v.  :Eve,  Dud.  (Ga.)  108;  Lit- 
tle v.  Morgan,  31,  N.  H.  499;  Bisliop 
v.  Baker,  19  Pick.  (Mass.)  517; 
Guilford  v.  Adams,  19  Pick.  (Mass.)  , 
376;  Ross  v.  Bates,  2  Root  (Conn.), 
198;  Williams  v.  Hollis,  19  Ga.  313; 
Cooper  V.  Waldron,  50  Me.  80;  Law- 
rence V.  Langley,  14  N.  H.  70;  But- 
terfield  V.  Harvell,  3  N.  H.  201; 
Edgerly  v.  Emerson,  4  N.  H.  147 ; 
Eagle  V.  Alner,  1  Johns.  Cas.  (N.  Y.) 
332;  Steffiy  v.  Carpenter,  37  Pa.  41; 
Carpenter  v.  Gookin,  2  Vt.  495,  21 
Am.  Dec.  566;  Sumner  v.  Brown,  34 
Vt.  -194.  When  the  amendment 
sought  to  be  introduced  has  been  ap- 
parently barred  by  the  statute  of 
limitations,  the  general  rule  is  espe- 
cially applicable:  Wood  v.  Anderson, 
25  Pa.  407;  Wright  v.  Hart,  44  Pa. 
454;  and  the  same  is  true  if  the 
effect  of  the  amendment  would  be 
to  deprive  defendant  of  his  right 
to  plead  the  statute  of  limitations: 
Van  Syckels  v.  Perry,  3  Eobt.  (N.  Y.) 
621.  It  follows,  also,  from  the  tenor 
of  the  adjudications,  that  no  distinc- 
tion can  be  drawn  between  a  proposed 
amendment   whieh   is  embodied  in  a 
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the  new  matter  contained  in  an  amendment  is  entirely 
foreign  to  the  cause  of  action  already  set  forth,  the  latter 
must  receive  a  liberal  construction.  Thus,  where  the  com- 
plaint alleged  ownership  of  certain  lands  in  the  bed  of, 
and  near  the  bank  of,  a  stream,  and  sought  to  recover  pos- 
session thereof  from  an  adverse  holder,  an  amendment,  by 
inserting  proper  averments  of  prior  appropriation  of  the 
water,  and  a  diversion  by  defendant,  with  prayer  for  an 
injunction,  was  allowed.'^  Notwithstanding  the  similarity 
of  the  provisions  of  the  codes  relating  to  amendments  to 
pleadings,  there  is  a  wide  difference  in  the  rule  established 
by  the  courts  of  the  different  states  as  to  amendments 
which  alter  or  vary  the  cause  of  action.  In  a  majority  of 
the  code  states,  the  courts  have  established  the  doctrine 
that  the  powers  conferred  upon  them  by  their  codes  in  this 
respect  are  no  greater  than  had  previously  existed  at  the 
common  law,  and  that  they  were  not  authorized  to  grant 


new  and  independent  count,  provided 
a  ■  separate  and  distinct  cause  of  ac- 
tion is  stated  therein,  and  an  amend- 
ment of  the  same  character  to  a  count 
already  contained  in  the  original 
plea.ding:  Thompson  v.  Fhelan,  22 
N.  H.  339;  Wood  v.  Folsom,  42  N.  H. 
70;  Burt  v.  Kinne,  47  N.  H.  361. 

32  Nevada  County  etc.  Canal  Co.  v. 
Kidd,  28  Cal.  673.  In  fact,  it  may  be 
laid  down  as  a  general  rule  that  so 
long  as  the  plaintiff  adheres  to  the 
original  instrument  or  contract  on 
which  his  pleading  is  based,  any  al- 
teration of  the  grounds  of  recovery 
on  that  instrument  or  contract,  or  of 
the  modes  in  which  the  defendant 
has  violated  it,  is  not  an  alteration 
of  the  cause  of  action:  Vost  v.  Eby, 
23  Pa.  327;  Stevenson  v.  Mudgett, 
10  N.  H.  338,  34  Am.  Dee.  155; 
'Jhureh  V.  Syracuse  Coal  etc.  Co.,  32 
Conn.  372;  Cabarga  v.  Seeger,  17  Pa. 
514.  This  latter  rule,  however,  is 
subject  to  the  limitations,  that  an 
action,  in  form   ex  oontraotu,  cannot 


be  changed  to  an  action  ex  delicto: 
Sanborn  v.  Sanborn,  7  Gray  (Mass.), 
142;  Lane  v.  Beam,  19  Barb.  (N.  Y.) 
51 ;  Eamirez  v.  Murray,  5  Cal.  222 ;  nor, 
conversely,  can  an  action  in  form  ex  de- 
licto be  amended  so  as  to  state  an 
action  ex  contractu:  Whitcomb  v. 
Hungerford,  42  Barb.  (N.  Y.)  177. 
So,  also,  where  an  intended  cause  of 
action,  although  defectively  set  forth, 
can  be  distinguished  as  clearly  from 
another  cause  of  action  as  if  the 
original  pleading  had  been  perfect, 
the  defect  may  be  cured  without  in- 
fringing against  the  rule  prohibiting 
a  new  cause  of  action  from  being 
stated:  PuUen  v.  Hutchinson,  25  Me. 
249;  Skinner  v.  Grant,  12  Vt.  456. 
Thus,  in  an  action  of  assumpsit  by 
one  town  against  another,  for  supplies 
furnished  to  a  family,  an  amendment 
was  allowed  showing  a  liability  of 
the  defendants  under  the  pauper  act: 
Brewer  v.  Inhabitants  of  East  Ma- 
chias,  27  Me.  489. 
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amendments,  at  any  stage  of  the  proceedings,  wliich  altered 
or  varied  the  cause  of  action.  While  in  striking  contrast 
to,  and  in  fact  in  direct  conflict  with,  them,  a  few  of  the 
states  allow  amendments  which  vary  or  alter  the  cause  of 
action  as  originally  alleged,  when,  upon  a  full  consideration 
of  the  circumstances  attending  the  application,  it  appears 
just.  This  liberal  rule  now  prevails  in  New  York;  the 
earlier  decisions  to  the  contrary  have  been  overruled. 
The  courts  of  that  state  have  settled  the  doctrine,  that  the 
right  of  amendment  is  not  restricted  to  setting  forth  a 
cause  of  action  of  the  same  class  as  that  contained  in  the 
original  complaint,  but  that  one  of  an  entirely  different 
class  may  be  inserted,  provided  the  summons  continue  to 
be  appropriate.^'  Dealing  with  the  first  of  thes'e  classes 
the  authorities  in  a  majority  of  the  code  states  hold  that 
courts  do  not  have  the  power  to  change  the  form  or  vary 


33  Brown  v.  Leigh,  12  Abb.  Pr., 
N.  S.  (TST.  Y.),  193.  So,  also,  upon 
an  amendment  of  course,  a  new  cause 
of  action  may  be  inserted,  the  only 
restrictions  imposed  being  that  the 
amendment  shall  not  be  for  purposes 
of  delay,  nor  to  prevent  a  trial  at  a 
term  for  which  the  action  is  or  may 
'  be  noticed  for  trial,  and  that  the 
cause  of  action  added  be  one  that 
may  properly  be  united  with  the  one 
containejd  in  the  original  complaint: 
Mason  V.  Whitely,  1  Abb.  Pr.  (N. 
Y.)  85.  And  amendment  is  allowed 
when  a  trial  has  once  been  had,  and 
a  new  trial  ordered:  Troy  etc.  R.  B. 
Co.  V.  Tifcbitts,  11  How.  Pr.  (N.  Y.) 
168.  See,  also,  Brown  v.  Babcock, 
3  How.  Pr.  (N.  Y.)  305;  MacQueen 
V.  Babcoct,  13  Abb.  Pr.  (N.  Y.) 
268,  3  Keyes,  428;  Wyman  v.  Es- 
mond, 18  How.  Pr.  (N.  Y.)  272. 
An  equally  liberal  doctrine  prevails 
in  North  Carolina.  Thus,  in  Robin- 
son V.  Willoughby,  67  N.  C.  84,  an 
action  in  ejectment,  to  recover  pos- 
session of  land  under  an  absolute 
d«ed,  which  the  court  held  to   be  a 


mortgage,  was  allowed  to-be  amended 
so  as  to  change  the  form  of  the  action 
into  a  bill  of  foreclosure;  and  in 
Bullard  v.  Johnson,  65  N.  C.  436, 
an  action  brought  by  a  lessor  to  re- 
cover rent,  it  appeared  upon  the 
trial  that  firing  the  continuance  of 
the  term  the  plaintiff  had  assigned 
his  right  in  the  premises.  The  court, 
however,  ordered  the  assignee  to  be 
made  a  party  plaintiif,  dismissed  the 
complaint  as  to  the  original  plaintiif, 
and  gave  judgment  in  favor  of  the 
one  substituted.  In  Texas,  also, 
amendments  changing  the  cause  of 
action  are  allowable,  provided:  1. 
That  the  amendment  does  not  preju- 
dice the  defendant;  2.  That  the  plain- 
tiff pays  the  costs  up  to  the  time  of 
making  such  amendment;  3.  That  the 
amendment  shall  not  relate  back  to 
the  commmencem«nt  of  the  suit,  so 
as  to  interrupt  the  running  of  the 
statutes  of  limitations,  but  be  con- 
fined, in  all  respects,  to  the  time  of 
filing:  William  v.  Eandon,  10  Tex. 
74. 
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the  nature  of  an  action  by  an  amendment  substituting  a 
wholly  new  and  distinct  cause  of  action,  not  connected 
with  that  embraced  in  the  original  pleading.^*  They  hold, 
for  example,  that  a  cause  of  action  cannot  be  changed  from 
one  at  law  to  one  in  equity  or  vice  versa,^^  nor  can  the  cause 
of  action  be  changed  from  tort  to  contract,  nor  from  con- 
tract  to   tort.^^    Thus   where   a   complaint   as   originally 


34  Ward  V.  Patton,  75  Ala.  207; 
Mahan  v.  SmithermaBi,  71  Ala.  563; 
eibson  V.  Wheeler,  110  Cal.  243,  42 
Pae.  810;  Peck  v.  Sill,  3  Conn.  157; 
Louisville  &  N.  R.  Co.  v.  Guyton,  47 
Pla.  188,  36  South.  84;  Lowry  Nat. 
Bank  t.  Jb'ickett,  122  Ga.  489,  50  S. 
E.  396;  Williams  v.  Hollis,  19  Ga. 
313;  La,ke  St.  Elev.  E.  Uo.  v.  Shaw, 
203  111.  39,  67  N.  E.  374;  Lake  Shore 
etc.  Ey.  Co.'  v.  Bennett,  89  Ind.  457 ; 
Proctor  y.  Reif,  52  Iowa,  592,  3  N. 
W.  618;  Eutiedge  v.  Vanmeter,  8 
Bugh  (Ky.),  354;  State  v.  Morgan, 
35  La.  Ann.  1139;  Wyman  v.  Kil- 
■  gore,  47  Me.  184 ;  People  v.  Wayne 
Co.  Circuit  Judge,  13  Mich.  206, 
York  V.  Farmers'  Bank,  105  Mo.  App. 
127,  79  S.  W.  968;  Coekins  v.  Bank 
of  Alma,  84  Neb.  624,  133  Am.  St. 
Rep.  642,  122  N.  W.  16;  Little  v. 
Morgan,  31  N.  H.  499;  Walleston  v. 
Pahnestock,  116  N.  Y.  Supp.  743; 
Child  V.  New  York  El.  E.  Co.,  89 
App.  Div.  598,  85  N.  Y.  Supp.  604; 
Freeman  v.  Grant,  132  N.  Y.  22,  30 
N.  E.  247;  Hunt  v.  Vanderbilt,  115 
N.  C.  559,  20  S.  E.  168;  Normile  v. 
Oregon  Nav.  Co.,  41  Or.  177,  69  Pae. 
928;  Thompson  v.  Rathbun,  '  18  Or. 
202,  22  Pao.  837;  Royse  v.  May,  93 
Pa.  454;  Tatham  v.  Eamey,  82  Pa. 
130 ;  Brodok  v.  Hirschfield,  '  57  Vt. 
12;  Sumner  v.  Brown,  34  Vt.  194; 
Shenandoah  Val.  Ry.  Co.  v.  Griffith, 
76  Va.  913;  Snyder  v.  Harper,  24 
W.  Va.  206;  Board  of  Super\iRors  v. 
Decker,  34  Wis.  378;  Oglesby  v.  At- 
triU,    14   Fed,    214,    4    Woods,    111; 


Noble  V.  Atchison  etc.  E.  Co.,  4 
Okl.  534,  46  Pae.  483;  5  Am.  &  Eng. 
E.  Cas.,  N.  S.,  309.  See  note  to 
Stevenson  v.  Mudgett,  34  Am.  Dee. 
160. 

35  Shinnera  v.  Brill,  38  Wis.  648; 
Carmichael  v.  Argard,  52  Wis.  607 ; 
White  V.  Moss,  67  Ga.  89;  Bockes  v. 
Lansing,  74  N.  Y.  437.  But  some 
courts  hold  that  this  may  be  done  if 
the  identity  of  the  subject  matter  of 
the  suit  remains  the  same:  Cook  v. 
Chicago  Ey.  Co.,  75  Iowa,  169,  39  N. 
W.  253 ;  Duff  v.  Snider,  54  Miss.  245. 

36  Steed  \.  Mclntyre,  68  Ala.  407; 
Hackett  v.  Bank  of  Cal.,  57  Cal.  335; 
Farmer  v.  Cram,  7  Cal.  135;  Ramirez 
T.  Murray,  5  Cal.  222;  Denver  v. 
Walker,  45  Colo.  387,  101  Pae.  348; 
Goss  V.  Boulder  County  Commrs.,  4 
Colo.  468;  Peck  v.  Sill,  3  Conn.  157; 
Wilkinson  v.  Pensacola  etc.  R.  Co.,  35 
Fla.  82,  17  South.  71 ;  Brooke  v.  Cole, 
108  Ga.  251,  33  .S.  E.  849;  Frout  v. 
Hardin,  56  Ind.  165,  26  Am.  Rep. 
18;  Straus  v.  Shaw,  84  Iowa,  300,  50 
N.  W.  1060;  Lucke  v.  Clothing  C.  & 
T.  A.ssembly,  77  Md.  396,  39  Am.  St. 
Rep'. '421,  19  L.  E.  A.  408,  26  Atl. 
505;  De  Bolt  v.  Kansas  City  etc.  Ey. 
Co.,  123  Mo.  496,  27  S.  W.  575; 
Sumner  v.  Eogers,  90  Mo.  324,  2  S. 
W.  476;  People  v.  Dennison,  84  N. 
Y.  272;  Neudecker  v.  Kohlberg,  81 
N.  Y.  296;  Boss  v.  Mather,  51  N.  Y. 
108,  10  Am.  Rep.  562;  Degraw  ,. 
Elmore,  50  N.  Y.  1;  Noble  v.  Atchi- 
son etc.  E.  Co.,  4  Okl.  534,  46  Pae 
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framed  stated  a  cause  of  action  for  tlie  conversion  of  monej', 
and  after  a  demurrer  thereto  had  been  sustained,  plaintiff 
amended  by  omitting  the  allegation,  "and  converted  the 
same  to  his  own  use,"  etc.,  upon  an  appeal  from  an  order 
striking  this  amended  complaint  from  the  files,  the  ap- 
pellate court,  in  affirming  the  action  of  the  lower  tribunal, 
said:  "An  amendment  which  attempts  to  change  the 
nature  of  the  action  from  one  in  tort  to  one  in  contract  is 
properly  not  an  amendment,  but  a  substitution  of  a  cause 
of  action  different  in  nature  and  substance  from  that 
originally  stated.  The  power  of  amendment  does  not  go 
to  that  extent. '"''  Pomeroy,  in  commenting  upon  this 
decision,  remarks  that  it  should  be  noticed  that  the  actual 
substantial  cause  of  action  was  unchanged;  the  only  varia- 
tion was  in  the  manner  and  form  of  its  statement.^^  Bliss 
says:  "It  is  believed  that  in  most  of  the  code  states  this 
amendment  would  be  permitted. "^^  The  same  court  has 
also  held,  that  in  an  action  to  enforce  a  lien  for  work  done 
and  materials  furnished  under  contract,  an  amendment 
could  not  be  had,  at  the  trial,  for  dama,ges  resulting  from 
defendant's  refusal  to  permit  plaintiff  to  perform  the 
contract;*"  but  in  another  case,  an  action  for  work  and 
labor  was  allowed  to  be  amended  so  as  to  charge  a  lien 
upon  defendant's  property.*^  Nor  can  an  action  against 
a  sheriff  to  restrain  him  from  removing  and  selling  certain 
goods  be  changed  to  one  for  conversion ;  ^^  nor  in  an  action 
for  overflowing  land,  will  an  amendment  be  allowed  to 
charge  defendant,  under  a  statute,  for  appropriating  the 
land  to  his  own  use.*^     But,  on  the  other  hand,  in  an  action 

483,   5   Am.   &  Eng.   E.   Gas.,   N.   S.,  trations  in  note  to  Stevenson  v.  Mud- 

309;  MiUer  v.  Hirsohberg,  27  Or.  522,  get*,  34  Am.  Dee.  158. 
40  Pac.  506;  Peay  v.  Salt  Lake  City,  ^''  Supervisors   v.   Decker,   supra. 

11  Utah,  331,  40  Pac.  206;   Lane  v.  **  Pomeroy's  Eemedies,  §  566,  n.  1. 

Cameron,    38    Wis.    603;    Pierce     v.  39  Bliss,  Code  PI.  520. 

„„  -rrr.      nn„     t,  , ,  T,  1.1.  **  Johnson  V.   Filkington,   39   Wis. 

Carey,  37  Wis,  232;   Eothe  v.  Eothe,  *      ' 

31  Wis.  570;  Wilson  v.  Haley  Live-  \^  Lackner  v.  TnmbuU,  7  Wis.  105. 

stock   Co.,   153   U.   S.   39,   38   L.   Bd.  42  Shinners  v.  Brill,  38  Wis.  648. 

627,  14  Sup.  Ct.  Rep.  768.     See  illus-  43  JNewton  v.  ADis,  12  Wis.  378. 
Evidence  II — 22 
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against  a  corporation  upon  an  express  contract,  which  the 
court  held  to  be  ultra  vires,  an  amendment  seeking  to 
charge  defendant  upon  an  implied  contract  was  allowed.** 
Again,  when  a  complaint  was  held  bad  on  demurrer,  be- 
cause no  cause  of  action  was  stated,  an  amendment  was 
allowed  which  changed  the  alleged  cause  of  action  from 
what  it  was  originally  intended  or  purported  to  be.*^ 
These  rules  have  reference  to  the  substance  rather  than 
to  the  form  of  the  action,  as  the  nice  distinctions  between 
the .  mere  forms  of  action  existing  at  common  law  have 
been  abolished  by  the  codes,  and  the  facts  showing  the 
cause  of  action  are  now  all  that  are  essential.*®  As  to 
the  second  class,  as  we  have  shown,  the  liberality  of  amend- 
ment is  carried  to  the  length  that  the  statutes  of  some 
states  permit  certain  amendments  that  change  even  the  form . 
of  the  action.  From  the  multitude  of  decisions  on  the  sub- 
ject, the  cases  already  cited  will  serve  to  indicate  the  line 
drawn  by  the  courts.  As  a  general  rule,  when  it  is  within 
the  power  of  the  court  to  allow  an  amendment,  leave  to 
amend  ought  not  to  be  refused,  unless  the  court  is  satisfied 
that  the  party  is  acting  in  bad  faith  or  that  the  mistake 
has  caused  such  injury  to  the  other  party  that  the  proposed 
amendment  would  operate  unjustly,  if  allowed.*'^  Allega- 
tions as  to  names,  time,  value,  quantity  or  place  may  be 
corrected,  changed,  added  to  or  stricken  out,  so  long  as 
the  cause  of  action  remains  the  same.*^     So  such  changes 

*4  Northwestern  Union  Packet  Co.  Thomas   v.   Jameson,   77   Gal.   91,   19 

V.   Shaw,  37  Wis.   655,  19  Am.  Eep.  Pae.     177;     Thalheimer   v.    Crow,    13 

781.  Colo.  397,  22  Pae.  779;  Augusta  &  S. 

45  Vliet  V.  Sherwood,  38  Wis.  159.  E.    Co.    v.    MoElmurry,    24    Ga.    75; 

4fi  Crothers  v.  Acock;  43  Mo.  App.  Karczenska  v.   City  of   Chicago,   144 

318,  323.  111.   App.  516;    St.  Louis  etc.  E.  Co. 

4T  Kirstein  V.  Madden,  38  Cal.  158 ;  v.   Winkelmann,   47     111.    App.    276; 

Bradley  v.  Parker,  4  Oal.  Unrep.  250,  Phoenix  Mut.  L.  Ins.  Co.  v.  Hinesley, 

34  Pae.  234;  Baloh  v.  Smith,  4  Wash.  75  Ind.  1;   Gentry  v.  Doolin,  1  Bush 

497,   504,   30    Pae.   648;     Blankhorn  (Ky.),    1;    Buquoi    v.    Hampton,    6 

V.  Penrose,  43  L.  T.  668.  Mart.,    N.    S.    (La.),    8;    Wentworth 

48  South  &  N.  Alabama  Ey.  Co.  v.  v.  Sawyer,  76  Me.  434;   Diettrich  v. 

Small,  70  Ala.  499;    State  v.   Smith,  WolfEsohn,    136    Mass.    335;    Eoss   v. 

12  Ark.  622,  56  Am.  Dec.  287 ;  People  Ionia  Tp.,  104  Mich.  320,  62  N.  W. 

V.  Tonielli,  81  Cal.  275,  22  Pae.  678;  401;   Erickson  y.  Schuster,  44  Minn. 
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can  be  made  by  amendment  as  will  prevent  the  failure  of 
an  action  in  such  cases  as  those  where  the  action  is  quantum 
meruit  and  the  proof  shows  an  agreed  price,  or  vice 
versa.*^  It  has  been  held  in  a  vast  number  of  cases  that 
the  description  of  property  contained  in  the  claim  must  be 
substantially  proved;^"  and  while  this  may  be  more  rigidly 
enforced  in  comparing  the  evidence  of  title  or  contract  ^^ 


441,  46  N.  W.  914;  State  Ins.  Co.  v. 
Sehreck,  27  Neb.  527,  20  Am.  St.  Rep. 
696,  6  L.  R.  A.  524,  43  N.  W.  340; 
Elliott  V.  Clark,  18  N.  H.  421;  Lyons 
V.  Miller,  10  Mise.  Rep.  653,  31  N. 
Y.  Supp.  795;  Williams  v.  Freel,  99 
N.  Y.  666,  2  N.  E.  54;  Bank  of 
Cooperstown  v.  Woods,  28  N.  Y.  545; 
Place  V.  Minster,  65  N.  Y.  89;  Miller 
V.  Pollock,  99  Pa.  202;  Ward  v. 
Stevenson,  15  Pa.  21;  Stout  v.  Ras- 
sel,  2  Yeates  (Pa.),  334;  Degraffin- 
reid  v.  Mitchell,  Harp.  (S.  C.)  437; 
St.  Louis  A.  &  T.  R.  Co.  v.  Evans,  78 
Tex.  369,  14  S.  W.  798;  Houston  B. 
&  W.  T.  Ry.  Co.  V.  Blagge,  73  Tex. 
24,  12  S.  W.  616;  City  of  Hillsboro 
V.  Ivey,  1  Tex.  Civ.  App.  653,  20  S. 
W.  1012;  Brown  v.  Piekard,  4  Utah, 
292,  9  Pae.  573,  11  Pao.  512;  Gray- 
son V.  Lynch,  163  U.  S.  468,  16  Sup. 
Ct.  Rep.  1064,  41  L.  Ed.  230.  In 
general,  an  allegation  of  time  in  a 
pleading  is  immaterial,  and  need  not 
■be  proved  strictly  as  alleged.  But 
when  time  is  made  descriptive  of  the 
identity  of  the  subject  of  the  action, 
it  thereby  becomes  material  and  must 
be  proved  as  stated:  Greenl.  Ev., 
§§  56-61;  Paine  v.  Trumbull,  33  Wis. 
164;  Eastman  v.  Bodfish,  Fed.  Cas. 
No.  4255.  1  Story,  528. 

49  Ludlow  V.  Dole,  62  N.  Y.  617; 
Sussdorflf  V.  Schmidt,  55  N.  Y.  319. 

50  Gilmer  v.  Wallace,  75  Ala.  220; 
Territory  v.  Copper  Queen  etc.  Co., 
13  Ariz.  198,  108  Pac.  960 ;  Randel  v. 
Wright,  1  Harr.  (Del.)  84;  Snowdenv. 
Waterman,  100  Ga.  588,  28  S.E.  121; 


Central  R.  etc.  Co.  v.  Tucker,  79  Ga. 
128,  4  S.  E.  5;  City  of  Bloomington  v. 
Goodrich,  88  111.  558;  Ross  v.  Thomp- 
son, 78  Ind.  90 ;  Buchanan  v.  Whitham 
36  Ind.  257;  Hurlbut  v.  Bagley,  99 
Iowa,  127,  68  N.  E.  585;  Lewis  v. 
Commonwealth,  19  Ky.  Law  Rep.  1139, 
42  S.  W.  1127;  Hereford  v.  Lake,  15 
La.  Ann.  693;  McNamee  v.  Minke,  49 
Md.  122;  Chapin  v.  White,  102  Mass. 
139;  Harrington  v.  Worden,  1  Mich. 
487 ;  Carter  v.  Preston,  51  Miss.  423 ; 
Erfort  V.  Consalus,  47  Mo.  208 ;  Addis 
T.  Van  Buskirk,  24  N.  J.  L.  218; 
Saxton  V.  Johnson,  10  Johns.  (N.  Y.) 
418;  Abernathy  v.  Seagle,  98  N.  C. 
553,  4  S.  E.  542;  Gaines  v.  Union 
Transp.  &  Ins.  Co.,  28  Ohio  St.  418; 
Thompson  v.  Dunn,  44  Tex.  88; 
Damarin  v.  Young,  27  W.  Va.  436. 

51  United  States  H.  &  A.  Co.  v. 
Veiteh,  161  Ala.  630,  50  South.  95; 
Lewis  V.  Montgomery  Mut.  B.  & 
Loan  Assn.,  70  Ala.  276;  Brantley  v. 
West,  27  Ala.  542;  Hayes  v.  Fine,  91 
Cal.  391,  27  Pao.  772;  Cox  v.  Mc- 
Laughlin, 63  Cal.  196;  Walsh  v.  Hast- 
ings, 20  Colo.  243,  38  Pac.  324; 
Union  Coal  Co.  v.  Edman,  16  Colo. 
438,  27  Pac.  1060;  Shepard  v.  Palmer, 
6  Conn.  95;  Whelan  v.  City  of 
Milledgeville,  92  Ga.  374,  17,  S.  E. 
339;  Iroquois  Furnace  Co.  v.  Bignall 
Hdw.  Co.,  201  111.  297,  66  N.  E.  237; 
Coal  Run  Coal  Co.  v.  Giles,  49  111. 
App.  585;  Russell  v.  Whiteside's; 
Admrs.,  5  HI.  7;  Timmons  v.  Wiggins,. 
78  Ind.  297;  Jacobs  v.  Pinkel,  7 
Blackf.    (Ind.)    432;   Ogilvie  v.  Hal- 
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with  the  allegata,  the  trend  of  judicial  exercise  of  the 
power  of  amendment  is  undoubtedly  in  the  direction  of 
permitting  in  all  cases  reasonable  amendments  where  the 
opposite  party  is  not  prejudiced,  and  even  where  he  is 
prejudiced  and  can  be  compensated  by  terms,  terms  will 
be  imposed  where  the  case  warrants.  Most  states  allow 
the  addition  of  a  new  defense  or  a  new  cause  of  action, 
when  this  does  not  change  the  nature  of  the  action  or  de- 
fense.^^  In  general,  any  amendment  may  be  made  that 
in  the  discretion  of  the  court  seems  just,  provided  the 
whole  nature  and  scope  of  the  action  is  not  changed. 
Equity  courts  were  much  more  liberal  than  those  at 
common  law  in  allowing  amendment.  But  the  same  rules 
now  govern  the  amendment  of  pleadings  both  in  equity 
and  at  law.^^  The  discretion  of  the  judge  in  allowing  or 
refusing  these  amendments  will  not  be  reviewed  by  any 
other  court,  unless  in  case  of  manifest  abuse  of  his  dis- 
cretionary power.^*    It,   however,  is  reversible  error  to 

326,  94  Am.  Dec.  398;  Harris  v. 
Harris,  2  Rand.  (Va.)  431;  Davissou 
V.  Ford,  23  W.  Va.  617;  Thayer  v. 
Jarvis,  44  Wis.  388;  Dempster  v. 
Coehran,  174  Fed.  587,  98  C.  C.  A. 
433;  Smith  v.  Barker,  3  Day,  280,  22 
Fed.  Gas.  No.  13,012. 

62  See  statutes  of  the  jurisdiction: 
Brown  v.  Bosworth,  62  Wis.  542,  22 
N.  W.  521;  Jones  v.  Eitter,  56  Ala. 
270;  Stevens  v.  Matthewson,  45  Kan. 
594,   26  Pac.   38. 

53  Curtis  V.  Leavitt,  11  Paige  (N. 
Y.),  386;  Eogers  v.  Atkinson,  14  Ga. 
320;  Larkins  v.  Biddle,  21  Ala.  252; 
Penno  v.  Coulter,  14  Ark.  38. 

64  Wixon  V.  Deviue,  91  Cal.  477, 
27  Pae.  777;  Merriam  v.  Langdon,  10 
Conn.  460;  Palmer  v.  Utah  Ky.  Co., 
2  Idaho,  350  (382),  16  Pac.  553; 
Lindley  v.  Sullivan,  133  Ind.  588,  33 
N.  E.  738,  33  N.  E.  361;  Donnelly  v. 
Pepper,  91  Ky.  63,  15  S.  W.  879; 
Burke  v.  Baldwin,  54  Minn.  514,  56 
N.    W.   173;    Johnson   v.   Swayze,  35 


lam,  58  Iowa,  714,  12  N.  W.  730; 
Shaw  V.  Noble,  15  La.  Ann.  305; 
Alford  V.  Hancock,  MoGloin  (La.), 
280;  Hill  v.  Haskins,  8  Pick.  (Mass.) 
83;  Emerson  v.  Atwater,  7  Mieh.  12; 
Caldwell  v.  Bruggerman,  4  Minn. 
270;  Drake  v.  Surget,  36  Miss.  458; 
Green  v.  Crutcher  (Mo.  App.),  128 
S.  W.  768;  Laclede  Const.  Co.  v. 
Tudor  Iron  Wks.,  169  Mo.  137,  69 
8.  W.  384;  Deickman  v.  McCormick, 
24  Mo.  596;  Silvert  v.  Kommel,  138 
App.  Div.  229,  122  N.  Y.  Supp.  846; 
Thigpen  v.  Staton,  104  N.  C.  40,  10 
S.  E.  89;  Abernathy  v.  Seagle,  98  N. 
C.  553,  4  S.  B.  542;  Satchell  v. 
Doram,  4  Ohio  St.  542;  Campbell  v. 
Wasserman  &  Bros.,  9  Pa.  Co.  Ct. 
381;  Ilobbs  v.  Beard,  43  S.  C.  370, 
21  S.  E.  305;  Galveston  B.  Co.  v. 
Becht  (Tex.  Civ.  App.),  21  S.  W. 
971;  Miohon  v.  Ayalla,  84  Tex.  685, 
19  S.  W.  878;  Mason  v.  Kleberg,  4 
Tex.  85;  Higgins  v.  Farnsworth,  48 
Vt.    512;   Mann    v.   Birchard,   40   Vt. 
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refuse  to  exercise  this  discretion  on  ground  of  want  of 
power  when  the  court  really  has  the  power.^'* 

§  234  (235).  Same,  continued. — The  code  provisions  re- 
ferred to  in  the  preceding  section  have  not  changed  the 
old  common-law  rule  that  the  cause  of  action  or  defense 
proved  must  correspond  with  that  averred  in  the  plead- 
ings. The  important  difference  between  the  old  and  the 
new  rule,  as  these  statutes  are  interpreted  by  the  courts 
of  a  majority  of  the  states,  is  that  the  codes  have  intro- 
duced a  new  rule  for  determining  what  a  variance  is 
and  what  its  consequences  are.®®  A  fair  test  is  that  given 
in  a  Connecticut  case:  "Every  allegation  essential  to 
the  issue  must  be  proved  in  the  form  stated;  the  fact 
proven  must  be  legally  identical  with  the  claim  put  forth ; 
and  this  for  the  defendant's  protection;  first,  that  he  may 
know  the  charge  which  he  is  to  meet ;  secondly,  if  he  is  un- 
able to  disprove  it,  that  the  verdict  and  judgment  may  pro- 
tect him  from  another  action  based  upon  the  same  wrong; 
of  course  therefore,  where  the  evidence  disproves  the  sub- 
stance of  the  charge  the  case  falls."®''     The  plaintiff  can- 

N«b.   117,   52   N.  W.   835;    Brock  v.  The    evidenee    disclosed    that   he   re- 

Bateman,  25   Ohio   St.   609;   Garrison  ceived   them   in   the  car.     The   court 

V.  Goodale,  23  Or.  307,  31Pae.  709;  said:    "If   upon   these   pleadings    the 

Brown  v.  Bosworth,  62  Wis.  542,  22  plaintiff  is  permitted  to    retain    this 

N.  W.  521;   Mellish  v.  Eichardson,  9  judgmeiit,  and  siould  bring  an  action 

Bing.    125;     Jenkins    v.    Phillips,    9  against  these  defendants  for  injuries 

Car.  &  P.  766,  5  Jur.  252 ;   Chirac  v.  sustained  by  him  while  within  the  car 

Beinicker,  11  Wheat.    (U.  S.)    280,  6  as  the  result  of  a  collision,  it  is  diffi- 

L.  Ed.  474.  cult  to  perceive  in  what  manner  they 

55  Russell  V.  Conn,  20  N.  Y.  81.  could    avail    themselves    of    the    first, 

56  Carpenter  v.  Huffsteller,  87  N.  by  way  of  protection  against  a  second 
C.  273;  Neudecker  v.  Kahlberg,  81  judgment.  For,  although  modern 
N.  y.  296;  Louisville  &  N.  B.  Co.  v.  decisions  have  opened  the  door  for  the 
Guyton,  47  Pla.  188,  36  South.  84;  admission  of  extrinsic  evidence  con- 
Moss  V.  North  Carolina  B.  Co.,  122  sistent  with  the  record,  as  to  what 
N.  C.  889,  29  S.  E.  410.  was     necessarily     determined     in     a 

5T  Shepard    v.     New    Haven      and  former   suit,   we  are   not   aware   that 

Northampton    Co.,    45    Conn.    54.     In  they  have  gone  so  far  as  to  allow  the 

that  case  the    plaintiff    founded    his  defendants  to  prove  by  such  evidence 

action  on   injuries   received   when   he  upon  the  trial  of  the  second  suit,  that 

jumped  from  a  car  to  save  his  life,  a   cause   of   action   which  is  entirely 
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not  recover  under  the  codes  when  the  evidence  establishes 
a  wholly  different  case  from  that  alleged  any  more  than  he 
could  under  the  old  common  law.^^  The  courts  in  treating 
the  discrepancies  between  the  allegations  and  the  proof 
usually  distinguish  three  degrees  of  discrepancy  under 
the  codes, — ^namely,  immaterial  variance,  material  variance 
and  the  failure  of  proof.  These  codes  usually  provide  that 
a  variance  shall  be  considered  material  when  it  has  actu- 
ally misled  the  adverse  party  to  his  prejudice.^®  If  the 
variance  has  not  so  misled  the  adverse  party,  it  is  to  be 
deemed  immaterial.®"     The  material  variance  includes  not 


inconsistent  with  the  declaration  in 
the  former  case,  is  necessary  to  the 
existence  of  the  judgment  therein 
and  constitutes  in  fact  the  only  basis 
upon  which  it  stands." 

58  Fountain  v.  Fountain,  23  lU. 
App.  529.  See  Pom.  Eem.  &  Bern. 
E.,  §  534,  for  illustrations  of  fatal 
disagreement.  But  a  substantial,  not 
a  literal,  agreement  is  all  that  is  re- 
quired: Moore  v.  Lake  Company,  58 
N.  H.  254. 

59  Molen  V.  Orr,  44  Ark.  486; 
Began  v.  O'Eeilly,  32  Cal.  11;  Colo- 
rado Fuel  etc.  Co.  v.  Cummings,  8 
Colo.  App.  541,  46  Pac.  875;  Barn- 
hard  T.  White  Cloud,  108  Mich.  508, 
66  N.  W.  387;  Nichols  &  Shepard  Co. 
V.  Dedrick,  61  Minn.  513,  63  N.  W. 
1110;  James  T.  Hicks,  58  Mo.  App. 
521;  Allen  v.  Bunting,  18  N.  J.  L. 
299;  Spring  v.  Bowne,  89  Hun,  10, 
35  N.  Y.  Supp.  46;  Willis  v.  Orser, 
6  Duer  (N.  Y.  Super.),  322;  Hill  v. 
Mellon,  3  Or.  542;  North  Star  Boot 
&  S.  Co.  V.  Stebbins,  3  S.  D.  540,  54 
N.  W.  593;  Brown  v.  Sullivan,  71 
Tex.  470,  10  S.  W.  288. 

60  Ohewacla  Works  v.  Dismukes,  87 
Ala.  344,  5  L.  R.  A.  100,  6  South. 
122;  Molen  v.  Orr,  44  Ark.  486; 
Moore  v.  Douglas,  132  Cal.  399,  64 
Pac.  705;  Eio  Grande  W.  R.  Co.  v. 
Eubenstein,  5  Colo.  App.  121,  38  Pac. 


76;  Lewis,  Cooper  &  Hancock  v.  Utah 
Construction  Co.,  10  Idaho,  214,  77 
Pac.  336;  Lucas  v.  Smith,  42  Ind. 
103;  Robbins  v.  Diggins,  78  Iowa, 
521,  43  N.  W.  306;  Crane  v.  Ring,  48 
Kan.  61,  29  Pac.  696;  Barnhard  v. 
White  Cloud,  108  Mich.  508,  66  N.  W. 
387;  Oborn  v.  Nelson,  141  Mo.  App. 
428,  126  S.  W.  178;  Toy  v.  McHugh, 
62  Neb.  820,  87  N.  W.  1059;  Kopple- 
kom  V.  Huffman,  12  Neb.  95,  10  N. 
W.  577;  Halloek  v.  Commercial  Ins. 
Co.,  26  N.  J.  L.  268;  Place  v.  Min- 
ster, 65  N.  Y.  89;  Mode  v.  Penland, 
93  N.  C.  292;  Robertson  v.  Moses,  15 
N.  D.  351,  108  N.  W.  788;  Ralston 
V.  Kohl's  Admr.,  30  Ohio  St.  92;  Hill 
V.  Mellon,  3  Or.  542;  Woodford  v. 
Kelley,  18  S.  D.  615,  101  N.  W.  1069; 
Brown  v.  Sullivan,  71  Tex.  470,  10  S. 
W.  288;  Bullion  Beck  &  C.  Min.  Co. 
V.  Eureka  Hill  Min.  Co.,  5  Utah,  3, 
11  Pac.  515;  National  M.  &  M.  Co.  v. 
Piccolo,  54  Wash.  617,  104  Pac.  12S; 
Giffert  v.  West,  33  Wis.  617.  See, 
also  the  late  cases :  Capital  Security  Co. 
V.  Holland  (Ala.  App.),  60  South.  495; 
Culver  v.  Newhart,  18  Cal.  App.  614, 
123  Pac.  975;  Denver  City  Tramway 
Co.  V.  Gawley  (Colo.  App.),  129  Pac. 
258;  Danielson  v.  Scott  (Kan.),  129 
Pac.  1190;  McCormiok  v.  Obanion 
(Mo.  App.),  153  S.  W.  267;  Cham- 
bers y.  Van  Wagner,  32  Okl.  774,  123 
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only  the  discrepancy  between  the  evidence  and  the  material 
allegation  but  of  that  also  which  essentially  relates  to  the 
material  allegation.®*  The  practical  bearing  of  the  dis- 
tinction drawn  between  material  and  immaterial  variances 
is  that  in  the  case  of  a  material  variance  the  codes  usually 
provide  that  an  amendment  may  be  allowed  on  such  terms 
as  the  courts  deem  just,  while  if  the  variance  is  immaterial 
the  court  may  order  an  immediate  amendment,  or,  what 
amounts  to  the  same  thing,  disregard  the  variance  and 
allow  the  case  to  be  decided  upon  the  evidence.*'^  Among 
the  many  variances  that  have  been  held  immaterial  are 
sKght  errors  in  the  amount  or  description  of  property,"* 
or  in  dates  that  are  not  of  the  gist  of  the  action.**  The 
variance  is  immaterial  where  the  pleading  alleges  an  ex- 
press agreement  or  warranty  and  the  evidence  shows  an 


Pac.  1117;  Wolf  v.  Hougham  (Or.), 
125  Pa^.  301;  National  Bank  v.  Lake 
Erie  etc.  Co.,  233  Pa.  421,  82  Atl. 
773;  Hewitt  v.  Pere  Marquette  R.  Co. 
(Mich.),  137  N.  W.  66;  Parks  v. 
SulUvan  (Tex.  Civ.  App.),  152  S.  W. 
704;  Season  v.  Western  Meat  Co. 
(Utah),  124  Pac.  335;  Maguire  v. 
Kiesel  (Conn.),  85  Atl.  689;  McCrary 
y.  Henry  (Ga.  App.),  76  S.  E.  1082; 
Bradley  v.  Goetsche  (Iowa),  138  N. 
W.  823 ;  Salt  Lake  City  v.  Smith,  104 
Fed.  457,  43  C.  C.  A.  637. 

ei  McDonald  v.  Walker,  95  Ala. 
172,  10  South.  225;  Gilmer  v.  Wal- 
lace, 75  Ala.  220;  Dill  v.  Bather,  30 
Ala.  57;  Johnson  v.  Killian,  6  Ark. 
172;  House  v.  Metealf,  27  Conn.  631; 
Sage  V.  Hawley,  16  Conn.  106,  41  Am. 
Dec.  128;  Branch  v.  Branch,  6  Fla. 
314;  Robertson  v.  State,  97  Ga.  206, 
22  S.  E.  974;  Germania  Fire  Ins.  Co. 
V.  Lieberman,  58  111.  117;  Durham 
V.  People,  5  111.  172,  39  Am.  Dec. 
407;  Bichholtz  v.  Taylor,  88  Ind.  38;. 
Morgan  v.  State,  61  Ind.  447;  State 
V.  Jackson,  30  Me.  29 ;  Hoke  v.  Wood, 
26  Md.  453;   Downs  v.  Finnegan,  58 


Minn.  112,  49  Am.  St.  Hep.  488,  59 
N.  W.  981;  Walsh  v.  Homer,  10  Mo. 
6,  45  Am.  Dee.  342;  State  v.  Bailey, 
31  N.  H.  521;  Vail  v.  Lewis,  4  Johns. 
(N.  Y.)  450,  4  Am.  Dec.  300;  Good 
V.  Mylin,  8  Pa.  51,  49  Am.  Dec.  493; 
Dibrell  v.  Miller,  8  Yerg.  (Tenn.) 
476,  29  Am.  Dec,  126;  Turner  v. 
State,  3  Heisk.  (Teiin.)  452;  Lincoln 
V.  Thrall,  34  Vt.  110;  dinger  v.  Me- 
Chesney,  7  Leigh  (Va.),  660;  City 
Bank  v.  Press  Co.,  56  Fed.  260;  Lewis 
V.  Hitchcock,  10  Fed.  4. 

82  Carpenter  v.  HufEsteller,  87  N.  C. 
273;  Duke  v.  Huntington,  130  Cal. 
272,  62  Pac.  510;  Coleman  v.  Play- 
sted,  36  Barb.  (N.  Y.)  26;  Pratt  v. 
Hudson  E.  By.  Co.,  21  N.  Y.  305; 
Lucas  ■!.  Smith,  42  Ind.  103;  Griffith 
V.  Eidpath,  38  Wash.  540,  80  Pae. 
820;  Giffert  v.  West,  33  Wis.  617. 

63  People  V.  Eaton,  41  Cal.-  657; 
Bank  of  Cooperstown  v.  Woods,  28  N. 
Y.  545. 

64  United  States  v.  Le  Baron,  4 
Wall.  (U.  S.)  642,  18  L.  Ed.  309; 
Wilier  V.  Bergenthal,  50  Wis.  474,  7 
•N.  W.  352. 
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implied  one;"^  or  where  a  sale  in  writing  is  averred  and 
the  proof  shows  a  sale  by  parol  ;®^  or  where  there  is  some 
slight  mistake  in  the  names  of  either  party  to  a  civil  or 
criminal  action.®'''  There  is  no  necessity  to  prove  either 
immaterial  or  impertinent  statements  in  either  the  cause 
of  action  or  defense,  and  if  timely  objection  is  taken  to  the 
testimony  when  tendered,  it  will  be  excluded.®*  Objection 
must  be  made  to  the  variance  between  the  allegations  and 
the  proof  before  final  judgment,  or  the  variance  will  be 


85  Smith  V.  Lippincott,  49  Barb. 
(N.  Y.)  398;  Giffert  v.  West,  33  Wis. 
617;  Farrell  v.  Palmer,  36  Cal.  187. 

««  Patterson  v.  Keystone  Mining 
(Jo.,  30  Cal.  360,  364. 

67  Pieople  V.  i'erris,  56  Oal.  442; 
Tucker  v.  People,  122  111.  583,  13  N. 
E.  809;  Thompson  v.  Lee,  21  111.  242; 
Choen  v.  State,  52  Ind.  347,  21  Am. 
Rep.  179;  Milk  v.  Christie,  1  Hill  (N. 
Y.),  102;  Bra;tton  v.  Seymour,  4 
Watts  (Pa.),  329;  MeKay  t.  Speak,  8 
Tex.  376;  O'Bannan  f.  Saunders,  24' 
Gratt.  (Va.)  138;  Dabneys  v.  Knapp, 
2  Gratt.  (Va.)  354;  Long  v.  Camp- 
bell, 37  W.  Va.  668. 

08  Thompson  v.  Richardson,  96  Ala. 
488,  11  South.  728;  Dudney  v.  State, 
22  Ark.  251 ;  Brown  v:  Rouse,  93  Cal. 
237,  28  Pac.  1044;  Patterson  t.  Key- 
stone Min.  Co.,  30  Oal.  360;  Coe  v. 
Kutinsky,  82  Conn.  685,  74  Atl.  1065 ; 
Adams  v.  Way,  32  Conn.  160;  Sim- 
mons V.  State,  4  Ga.  465;  Aldrich  v. 
Illinois  Central  R.  Co.,  147  111.  App. 
198;  Overton  v.  Rogers,  99  Ind.  595; 
Maxwell  v.  Maxwell,  31  Me.  184,  50 
Am.  Dee.  657;  Little  v.  Blunt,  16  Pick. 
(Mass.)  359;  Angell  v.  Loomis,  97 
Mich. -5,  55  N.  W.  1008;  McQueen  v. 
Farrow,  4  Mo.  212;  Fi'evert  v.  Swift, 
19  Nev.  400, 13  Pae.  6;  Lyons  v.  Miller, 
10  Misc.  Rep.  653,  31  N.  Y.  Supp.  795; 
Gaines  v.  Union  Transp.  &  Ins.  Co.,  28 
Ohio  St.  418;  Gibbs  v.  Cannon,  9 
Serg.  &  E.   (Pa.)   198,  11  Am.  Dee. 


699;  Walker  v.  Briggs,.8  Rich.  (S.  C.) 
440;  First  Nat.  Bank  v.  Brown,  85 
Tex.  80,  23  S.  W.  862 ;  Heni-y  v.  Til- 
son,  17  Vt.  479 ;  Ferguson  v.  Harwood, 
7  Cranch  (U.  S.),  408,  3  L.  Ed.  386. 
Immaterial  allegations  are  not  re- 
quired to  be  proved  as  laid,  unless  they 
are  of  such  a  character  as  to  be  im- 
portant in  ascertaining  the  identity 
of  the  thing  which  is  the  cause  of  ac- 
tion. Plaintiff  need  not  state  his  cause 
of  action  with  syllogistic  accuracy. 
If  bad  grammar  does  not  vitiate  a 
declaration,  other  faults  of  style  ought 
not  to  have  that  effect,  unless  they  pro- 
duce such  a  degree  of  obscurity  as  to 
give  rise  to  .the  belief  that  the  tribunal 
"before  which  the  cause  is  heard  might 
be  misled  as  to  the  true  issue:  Holt  v. 
Inhabitants  of  Penobscot,  56  Mie.  15, 
96  Am.  Deo.  429.  Impertinence  is 
described  by  Lord  Chief  Baron  Gilbert 
to  be  "where  the  records  of  the  court' 
are  stuffed  with  long  recitals,  or  with 
long  digressions  of  matter  of  fact, 
which  are  altogether  unnecessary  and 
totally  immaterial  to  the  matter  in 
question":  1  Dan.  Ch.  PI.  &  Pr.,  5th 
Am.  ed.,  marg.  p.  349.  It  is  also  said 
that  impertinence  is  the  introduction 
of  any  matters  in  a  bill,  answer,  or 
other  pleading  in  the  suit  which  are 
'not  properly  before  the  court  for  de- 
cision at  any  particular  stage  of  the 
suit:  Wood  v.  Mann,  Fed.  Gas.  No. 
17,952,  1  Sumn.  578.     The  best  test 
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remedied  by  the  verdict.^*  There  is  a  marked  distinction 
between  an  immaterial  variance  and  an  absolute  failure  of 
proof.  The  former  may  be  cured,  as  we  have  seen,  by 
amendment  of  the  pleading,  but  the  latteir  is  fatal  to  the 
action  or  defense.'^"  A  general  objection  to  evidence  is  not 
sufficient  to  raise,  the  question  of  variance.''^  "Where  the 
proof  fails  to  support  the  allegations,  not  in  Some  partic- 
ulars only,  but  in  their  entire  scope  and  meaning,  and  if 
the  divergence  extends  to  such  an  important  fact  or  group 
of  facts  that  the  cause  of  action  or  defense  as  proved  would 
be  another  than  that  set  up  in  the  pleadings,  it  is  not  a 
variance  but  a  failure  of  proof  which  cannot  be  cured  by 
amendment  and  the  action  must  be  dismissed.''^^  Thus  it 
has  been  held  fatal  to  allege  tort  and  prove  contract,  even 
if  allowed  by  the  court  to  so  amend,  as  it  is  a  failure  of 
proof;''*  and  to  allege  fraud  and  prove  breach  of  warranty 


to  ascertain  whether  matter  be  imper- 
tinent is  to  try  whether  the  subject  of 
the  allegation  be  put  in  issue  in  the 
matter  in  dispute  between  the  parties. 
All  matter  not'  material  to  the  suit 
is  regarded  as  impertinent:  1  Daniell, 
supra;  Harrison  v.  Perea,  168  U.  S. 
311,  18  Sup.  Ct.  Eep.  129,  42  L.  Ed. 
478. 

69  Home  Ins.  Co.  v.  Bethel,  42  111. 
App.  475;  O'Connor  v.  Delaney,  53 
Minn.  247,  39  Am.  St.  Rep.  601,  54  N. 
W.  1-108;  Liddell  v.  Fisher,  48  Mo. 
App.  449;  Tognini  v.  Kyle,  17  Nev. 
209,  45  Am.  Eep.  442,  30  Pae.  829; 
Coates  V.  First  Nat.  Bank,  91  N.  Y. 
20,  31 ;  Russell  v.  Loomis,  43  Wis.  545 ; 
The  City  of  Lincoln,  19  Fed.  460. 

70  Dudley  v.  Duval,  29  Wash.  528, 
70  Pae.  68;  Ballinger's  Ann.  Codes  & 
St.,  §  4951. 

Tl  Richards  v.  Bestor,  90  Ala.  352, 
80  South.  30. 

T2  Pom.  Rem.  &  Rem.  R.,  §  554; 
Johnson  v.  Moss,  45  Gal.  515;  Cin- 
cinnati etc.  Ry.  Co.  v.  Bunnell,  61  Ind. 
183;  Jefeersouville,  M.  &"l.  R.  Co.  v. 


Worland,  50  Ind.  339 ;  County  Commrs. 
V.  Wise,  75  Md.  38,  23  Atl.  65 ;  Benson 
T.  Dean,  40  Minn.  445,  42  N.  W.  207 ; 
Wesby  v.  Bowers,  58  Mo.  App.  419, 
422;  Haughey  Livery  &  U.  Co.  v. 
Joyce,  41  Mo.  App.  564 ;  Reed  v.  Bott, 
100  Mo.  62,  12  S.  W.  347,  14  S.  W. 
1089;  Faulkner  v.  Faulkner,  73  Mo. 
327;  Cape  Girardeau  etc.  Railroad  Co. 
V.  Kimmel,  58  Mo.  83 ;  Deickman  v. 
MeCormick,  24  Mo.  596;  Beck  v.  Fer- 
rara,  19  Mo.  30;  Rosenfeld  v.  Central 
Vermont  R.  Co.,  Ill  App.  Div.  371,  97 
N.  Y.  Supp.  905;  Southwick  v.  First 
Nat.  Bank,  84  N.  Y.  420,  '428;  Volk- 
ening  v.  De  Graaf,  81  N.  ,Y.  268; 
Butler  T.  Livermore,  52  Barb.  (N.  Y.) 
570;  Chapman  v.  Carolin,  3  Bosw.  (N. 
Y.  Super.)  456;  Pendleton  v.  Dalton, 
96  N.  C.  507,  2  S.  K  759;  Carpenter 
V.  Huffsteller,  87  N.  C.  273;  Hale  v. 
Columbia  &  G.  R.  Co.,  34  S.  C.  292, 
13  S.  E.  537;  Waldrop  v.  Greenwood 
L.  &  S.  R.  Co.,  28  S.  C.  157,  5  S.  E. 
471. 

73  Haekett   v.   Bank,   57   Cal.   335; 
Rothe  V.   Rothe,   31   Wis.   570;    Bank 
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or  of  contract;'*  or  to  allege  a  contract  and  prove  a  tort.''" 
But  a  failure  of  proof  as  to  facts  not  essential  to  constitute 
a  cause  of  action  will  not  defeat  the  plaintiff's  action.'^" 

of  TJ.  S.  V.  Schultz,  2  Ohio,  471;  De  is  Johannesson   v.   Boraehenius,   35 

Graw  V.  Elmore,  50  N.  Y.  1.  WIb.  131;  Eamirez  v.  Murray,  5  Oal. 

T4  Boss  V.  Mather,  51  N.  Y.  108,  10  232;  Beard  v.  Yates,  2  Hun  (N.  Y.), 

Am.  Eep.  562;  Watts  T.  McAllister,  33  466. 
Ind.  264.  76  Nolte  v.  Hill,  36  Ohio  St.  186. 
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gagee. 
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§  254.     Declarations  by  Wrongdoers — Conspiracy, 
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{  234.  As  Between  Landlord  and  Tenant. 

{'  285.  As  Between  Others  Holding  Subordinate  Title — Bailees,  etc. 
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§  235  (235),    Admissions — Confessions — Definitions  and 
distinctions. — There  should  be  no  confusion  in  the  present- 
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day  use  of  the  terms  "admissions"  and  "confessions." 
An  admission  is  defined  by  Stephen  to  be  "a  statement, 
oral  or  written,  suggesting  any  inference  as  to  any 
fact  in  issue  or  relevant  or  deemed  to  be  relevant  to  any 
such  fact,  made  by  or  on  behalf  of  any  party  to  any  pro- 
ceeding."' Bouvier  defines  admissions  to  be  "confes- 
sions or  voluntary  acknowledgments  made  by  a  party  of 
the  existence  or  truth  of  certain  facts.  "^  A  confession  is 
a  person's  declaration  of  his  agency  or  participation  in  a 
crime.*  It  has  been  uniformly  held  indispensable  to  show 
that  such  confessions  were  freely  and  voluntarily  given, 
for  without  such  proof  confessions  cannot  be  received. 
But  as  the  subject  of  confessions  belongs  more  properly 
to  the  criminal  law,  it  is  not  treated  in  this  work.*  In 
other  words,  admissions  relate  in  general  to  civil  actions 
and  confessions  always  to  criminal  causes.     The  distinc- 


I  Eeynolds'  Steph.  Ev.,  art.  15.  In 
the  note  to  that  article  the  learned 
author  says  that  the  "definition  is  in- 
tended to  exclude  admissions  by  plead- 
ing, admissions  which,  if  so 
pleaded,  amount  to  estoppels,  and  ad- 
missions made  for  the  purposes  of  a 
cause  by  the  parties  or  their  solicitors. 
These  subjects  are  usually  treated  of 
by  writers  on  evidence;  but  they  ap- 
pear to  me  to  belong  to  other  depart- 
ments of  the  law.  The  subject,  in- 
cluding the  matter  which  I  omit,  is 
treated  at  length  in  1  Ph.  Bv.  308-401, 
and  T.  E.,  §§  653-788.  A  vast  variety 
of  cases  upon  admissions  of  every  sort 
may  be  found  by  referring  to  Eoseoe 
N.  P.  (Index,  under  the  word  admis- 
sions). It  may,  perhaps,  be  well  to 
observe  that  when  an  admission  is  con- 
tained in  a  document,  or  series  of 
documents,  or  when  it  forms  part  of 
a  disclosure  or  conversation,  so  much 
and  no  more  of  the  document,  series 
of  documents,  discourse  or  conversa- 
tion, must  be  proved  as  is  necessary  for 
the  fuU  understanding  of  the  admis- 


sion, but  the  judge  or  jury  may,  of 
course,  attach  degrees  of  credit  to  dif- 
ferent parts  of  the  matter.  This  rule 
is  elaborately  discussed  by  Mr.  Taylor, 
§§  655-665."  See,  also,  §§  272-274, 
poH,  "Admissions  in  Pleadings." 

2  Bouvier  Law  Diet..  The  defini- 
tions giv'en  by  Black  are  useful:  "An 
admission  is  a  voluntary  acknowledg- 
ment, confession  or  concession  of  the 
existence  of  a  fact  or  the '  truth  of  an 
allegation'  made  by  a  party  to  the 
suit." 

3  People  V.  Parton,  49  Cal.  632, 
637.  As  to  uncontradicted  statement 
in  presence  of  accused  as  confession, 
see' note  to  O'Hearn  v.  State,  in  25 
L.  E.  A.,  N.  S.,  542. 

*  A  full  review  of  the  authorities 
will  be  found  in  notes  to  Daniels  v. 
State,  6  Am.  St.  Eep.  242-251;  and  to 
State  V.  Clifford,  41  Am.  St.  Eep. 
522-524.  As  to  when  confession  is 
voluntary,  see  elaborate  ■  note  to 
Amnions  v.  State,  18  L.  E.  A.,  N.  S., 
768. 
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tion  is  thus  drawn  because  there  may  be  admissions  in 
criminal  causes  but  there  are  no  confessions  in  civil  ones. 
Without  trenching  on  the  domain  of  criminal  law,  it  is  not 
inappropriate  to  point  out  that  it  is  well  within  reason 
that  an  accused  person  may  have  made  admissions  which 
are  not  confessions.^  Admissions  have  been  subdivided 
into  direct  and  indirect,  express,  implied,  incidental,  ju- 
dicial and  extrajudicial,  and  the  names  of  some  of  them 
sufficiently  indicate  the  description  of  any  particular  ad- 
mission to  obviate  special  definition.  Direct  and  express 
admissions  are  practically  the  same.  Implied  admissions 
are  made  by  having  done  or  omitted  to  do  some  act.® 
The  term  "incidental"  carries  with  it  that  the  admis- 
sion was  not  made  in  connection  with  the  matter  under 
judicial  inquiry.  So  judicial  admissions  are  such  as  may 
be  made  in  pleadings  or  in  the  progress  of  a  trial  or  gen- 


5  People  V.  Parton,  supra.  A  "con- 
fession," receivable  in  evidence  only 
after  proof  that  it  was  made  vol- 
untarily, is  restricted  to  an  acknowl- 
edgment of  the  defendant's  guilt;  and 
the  word  does  not  apply  to  a  state- 
ment, made  by  a  defendant,  of  facts 
which  tend  to  establish  his  guilt.  In 
the  case  last  referred  to,  the  accused 
was  indicted  for  rape,  and  had  made 
statements  which  were  offered  in  evi- 
dence and  objected  to  as  confessions 
admissible  only  after  proof  they  were 
voluntarily  made.  The  court  said: 
"An  admission  of  a  fact,  not  in  itself 
involving  criminal  intent,  is  not  to  be 
rejected  as  evidence  (without  the  pre- 
liminary proof)  merely  because  it 
may,  when  connected  with  other  facts, 
tend  to  establish  guilt.  The  state- 
ment of  the  defendant  objected  to 
was,  at  most,  an  admission  that  he 
had  taken  improper  liberties  with  the 
prosecutrix,  or  had,  with  her  consent, 
attempted  carnal  intercourse  with  her. 
However  immoral  his  conduct,  his  ad- 


mission was  not  a  confession  of  his 
guilt  of  the  crime  for  which  he  was 
indicted,  nor  of  any  offense  included 
in  that  crime." 

3  Bouvier  says:  "Implied  admis- 
sions are  those  which  result  from 
some  act  or  failure  to  act  of  the 
party,"  and  Anderson's  Law  Diction- 
ary gives  it  that  an  implied  admissioa 
"results  from  an  act  done  or  undone; 
as  from  character  assumed,  from  con- 
duct or  silence."  They  may  also  arise 
from  acquiescence :  Greenl.  Ev.,  §  197; 
Carter  v.  Bennett,  4  Fla.  283;  Peele 
V.  Merchant's  Ins.  Co.,  Fed.  Gas.  No. 
10,905,  3  Mason,  27,  in  which  Circuit 
Justice  Story  says  that  cases  may  even 
be  put  where  the  act  will  in  law  pre- 
vail over  an  express  declaration,  and 
have  been  drawn  from  the  mere  pos- 
session of  documents,  such  as  letters 
found  in  a  bankrupt's  possession  used 
as  evidence  to  show  that  he  had 
knowledge  of  the  event  mentioned  in 
the  letters:  Cotton  v.  James,  M.  &  M. 
277,  3  Gar.  &  P.  505. 
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erally  in  the  course  of  a  judicial  proceeding,'^  and  all  ad- 
missions not  so  made  may  be  grouped  as  extrajudicial 
admissions. 

§  235a  (236).  Declarations  of  a  party  in  his  own  be- 
half inadmissible. — ^In  the  consideration  of  this  highly 
important  branch  of  our  subject,  it  is  necessary  to  watch 
with  keen  attention  the  results  which  invariably  flow  from 
loose  interpretation  and  perfunctory  apprehension.  Noth- 
ing is  more  common  than  to  hear  from  the  mouths  of 
lawyers  that  the  declarations  of  a  party  in  his  own  favor 
can  never  be  received  in  evidence.  Under  certain  circum- 
stances they  may  be  so  received,  and  with  those  special 
circumstances  we  shall  hereinafter  deal.  The  danger  of 
such  expressions  lies  in  that  they  are  partly  true,  and  that 
ordinarily  such  statements  are  not  admissible.  It  would 
be  obviously  unsafe  if  parties  to  litigation  were  without 
restriction  allowed  to  support  their  claims  by  proving  their 
own  statements  made  out  of  court.  Such  a  practice  would 
be  open  not  only  to  all  the  objections  which  exist  against 
the  admission  of  hearsay  in  general,  but  would  also  open 
the  door  to  fraud  and  to  the  fabrication  of  testimony.*     Of 

7  Anderson's  Law  IMet.  See,  also,  Armington,  5  Ind.  514;  Zejior ,  v. 
§§  272-274,  post.  Smith,  150  Iowa,  424,  130  N.  W.  382; 

8  Lynn  v.  Bean,  141  Ala.  236,  37  Corbel  v.  Beard,  92  Iowa,  360,  60  N. 
South.  515;  Alexander  v.  Handley,  96  W.  636;  Provident  Sav.  etc.  Assur. 
Ala.  220,  11  South.  390;  Southern  Soc.  v.  Wayne,  29  Ky.  Law  Rep.  160, 
Anthracite  Coal  Co.  v.  Hodge  (Ark.),  93  S.  W.  1049;  Talbot  v.  Talbot,  2  J. 
139  8.  W.  292;  Hamburg  Bank  v.  J.  Marsh.  (25  Ky.)  3;  Drake  v.  Hays, 
George,  92  Ark.  472,  123  S.  W.  654;  27  La.  Ann.  256;  Damren  v.  Trask, 
Batcheller  v.  Whittier,  12  Cal.  App.  102  Me.  39,  65  Atl.  513;  Handly  v. 
262,  107  Pae.  141 ;  Rogers  v.  Schulen-  Qill,  30  Me.  9 ;  Knight  v.  House,  29 
burg,  111  Cal.  281,  43  Pac.  899;  Idaho  Md.  194,  96  Am.  Dec.  515;  White  v. 
Min.  etc.  Co.  v.  Colorado  Iron  Wks.  Boston,  186  Mass.  65.,  71  N.  E.  75; 
Co.,  49  Colo.  66,  111  Pac.  553,  554;  Wallace  v.  Story,  139  Mass.  115,  29 
Mills  V.  Joiner,  20  Fla.  479;  Kinard  v.  N.  B.  224;  Badley  v.  Seider,  99  Mich. 
State,  1  Ga.  App.  146,  58  S.  E.  263;  431,  58  N.  W.  366;  Griffin  v.  Bristle, 
Williams  v.  English,  64  Ga.  546;  San-  39  Minn.  456,  40  N.  W.  523;  Presley 
itary  Dist.  v.  Pearce,  110  111.  App.  v.  Quarles,  31  Miss.  151;  North  Mis- 
592;  Adams  Express  Co.  t.  Boskowitz,  souri  R.  Co.  v.  Wheatley,  49  Mo.  136; 
107  111.  660;  Hitz  v.  Warner,  47  Ind.  Spellman  t.  Rhode,  33  Mont.  21,  81 
App.  612,  93  N.  E.  1005;   Scobey  t.  Pac.  395;  Howard  t.  Hunt,  57  N.  H. 
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course,  wHen  the  statements  of  a  party  become  relevant  on 
other  grounds,  as  when  they  form  part  of  the  act  or  con- 
tract to  be  proven  or  where  they  constitute  part  of  the  res 
gestae,^  they  are  admissible  whether  favorable  or  unfavor- 
able to  his  interest.  But  it  is  a  general  rule  of  broad 
application  that  the  declarations  of  a  paHy  in  his  own  favor 
are  not  admissible  in  Ms  behalf. ^°    The  mere  recital  of  a 


467;  In  re  Myer,  184  N.  T.  54,  6  Ann. 
Cas.  26,  76  N.  E.  920;  Eggleston  v. 
Columbia  Turnpike  Road,  82  N.  Y. 
278;  Ward  v.  Hatch,  26  N.  0.  282; 
Smith  V.  Eyre,  161  Pa.  115,  28  Atl. 
1005;  Bowen  v.  White,  26  E.  I,  68,  58 
Atl.  252;  Ring  v.  Huntington,  1  Mill 
Const.  (S.  C.)  162;  Baker  v.  De  Vitt, 
49  Tex.  Civ.  App.  607,  110  S.  W.  528; 
Byers  v.  Wallace,  87  Tex.  503,  28  S. 
W.  1056,  29  S.  W.  760;  Penniman  v. 
Patehin,  6  Vt.  325 ;  Witz  v.  Osburn,  83 
Va.  227,  2  S.  .B.  33;  Cohn  v.  Heim- 
bauch,  86  Wis.  176,  56  N.  W.  638; 
McNiehol  v.  Collins,  30  Wash.  318,  70 
Pae.  75.3;  Teller  v.  Patten,  20  How. 
(U.  S.)  125,  15  L.  Ed.  831;  Edwards 
V.  Bates  County,  117  iPed.  526. 

9  See  chapter  11,  post. 

10  Weaver  v.  State,  1  Ala.  App.  48, 
55  South.  956;  Martin  v.  Williams,  18 
Ala.  190;  Hamburg  Bank  v.  George, 
92  Ark.  472,  123  S.  W.  654;  Hazen  v. 
Henry,  6  Ark.  86 ;  Batoheller  v.  Whit- 
tier,  12  Gal.  App.  262,  107  Pac.  141; 
Fischer  v.  Bergson,  49  Cal.  294; 
Idaho  Min.  etc.  Co.  v.  Colorado  Iron 
Wks.  Co.,  49  Colo.  66,  111  Pac.  553, 
554;  Woodbridge  lee  Co.  v.  Semon  Ice 
Cream  Co.,  81  Conn.  479,  71  Atl.  577; 
North  Stonington  v.  Stonington,  31 
Conn.  412;  West  v.  State,  53  Fla.  77, 
82,  43  South.  445;  Norton  v.  Aiken, 
134  Ga.  21,  67  S.  E.  425;  Lewis  v. 
Adams,  51  Ga.  559;  Work  v.  Kinney, 
8  Idaho,  771,  71  Pac.  477;  O'Meara  v. 
Coal  Co.,  154  111.  App.  321;  Tewkes- 
bury V.  Beckwith,  46  111.  App.  323; 
Leimgruber  v.  Leimgruber,   171   Ind. 


370,  86  N.  E.  73,  88  N.  E.  593;  Brown 
V.  Kenyon,  108  Ind.  283,  9  N.  E.  2S3; 
In  re  Bremer,  151  Iowa,  449,  131  N. 
W.  667;  Magers  v.  Magers,  143  Iowa, 
750,  123  N.  W.  330;  Luke  v.  Koenen, 
120  Iowa,  103,  94  N.  W.  278 ;  Cooper 
v.  Bower,  78  Kan.  156,  96  Pac.  59; 
Atchison  etc.  R.  Co.  v.  Logan,  65  Kan. 
748,  70  Pac.  878;  Graham  v.  Straws- 
burg,  28  Ky.  Law  Rep.  1204,  91  S.  W. 
737 ;  Continental  Tobacco  Co.  v.  Camp- 
bell, 25  Ky.  Law  Eep.  569,  76  S.  W. 
125;  Trellieu  Cypress  Lumber  Co.  v. 
Albert  Hansen  Lumber  Co.,  121  La. 
700,  46  South.  699;  Williamson  v. 
Gooeh,  103  Me.  402,  69  Atl.  691; 
Handley  v.  Call,  30  Me.  9;  Peters  v. 
Tilghman,  111  Md.  227,  73  Atl.  726; 
Hagan  v.  Hendry,  18  Md.  177 ;  Graham 
V.  Middleby,  185  Mass.  '349,  70  N.  E. 
416;  Carter  v.  Gregory,  8  Pick. 
(Mass.)  165;  Drake  Coal  Co.  v. 
Croze,  165  Mich.  120,  130  N.  W.  355, 
357;  Ward  v.  Ward,  37  Mich.  253; 
HathaWay  v.  Brown,  18  Minn.'  414; 
Baker  v.  Kelly,  41  Miss.  696,  93  Am. 
Dec.  274,  and  note;  State  v.  Moore, 
156  Mo.  204,  56  S.  W.  883 ;  Byrne  \. 
Feed  Co.,  143  Mo.  App.  85,  122  S.  W. 
349 ;  MoClatehey  v.  Anderson,  84  Neb. 
783,  122  N.  W.  67;  Bennett  v.  Taylor, 
4  Neb.  (Unof.)  800,  96  N.  W.  669; 
South  Hampton  v.  Fowler,  54  N.  H. 
197;  Judd  v.  Brentwood,  46  N.  H. 
430;  Duysters  v.  Crawford,  69  N.  J. 
L.  614,  55  Atl.  82,3 ;  Pool  v.  Anderson, 
150  N.  C.  624,  64  S.  E.  593;  EatlifiE  v. 
Ratliff,  131  N.  C.  425,  63  L.  R.  A.  963, 
42  S.  E.  887;  Johnston  v.  Spoonheim, 
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fact,  that  is,  the  mere  oral  assertion,  or  written  entry,  by 
an  individual,  that  a  particular  fact  is  true,  cannot  be  re- 
ceived in  evidence.  But  whenever  the  declaration  or  entry 
is  itself  a  fact,  and  is  a  part  of  the  res  gestae,  the  ob- 
jection ceases.  "The  distinction,"  says  a  learned  author, 
"between  a  mere/  recital,  which  is  not  evidence,  and  a 
declaration  or  entry,  which  is  to  be  considered  as  a  fact  in 
the  transaction,  and  therefore  is  evidence,  frequently  occa- 
sions much  discussion,  although  the  test  by  which  the  ad- 
missibility is  to  be  tried  seems  to  be  simple.  If  the 
declaration,  or  entry  has  no  tendency  to  illustrate  the  ques- 
tion,- except  as  a  mere  abstract  statement,  detached  from 
any  particular  fact  in  dispute,  and  depending  for  its  effect 
entirely  on  the  credit  of  the  person  who  makes  it,  it  is  not 
admissible  in  evidence ;  but  if,  on  the  contrary,  any  import- 
ance can  be  attached  to  it  as  a  circumstance  which  is  a 
part  of  the  transaction  itself,  and  deriving  a  degree  of 
credit  from  its  connection  with  the  circumstances,  inde- 
pendently of  any  credit  to  be  attached  to  the  speaker  or 
writer,  then  the  declaration  or  entry  is  admissible  in  evi- 
dence."^'    Declarations  of  one  accused  of  crime  when  such 

19  N.  D.  191,  123  N.  W.  830;  Hoxie  Vt.   50,   19  Atl.  978;   Moore  Lumber 

V.  Walker,  75  N.  H.  308,  74  Atl.  183;  Corp.  v.  Walker,  110  Va.  775,  67  S.  E. 

Kunz  V.  Mason,  75  N.  J.  Eq.  616,  73  374;  Dempsey  v.  Dempsey,  61  Wash. 

Atl.    869 ;    Goodfield    Realty    Co.    v.  632,  112  Pac.  755 ;  Reese  v.  Murnan,  5 

Wormser,  125  N.  Y.  Supp.  521;  Root  Wash.  373,  31  Pae.  1027;  Crothers  v. 

V.  Borst,  142  N.  Y.  62,  36  N.  E.  814;  Crothers,  40  W.  Va.  169,  20  S.  E.  927'; 

MeAdams  v.   McAdams,   80   Ohio   St.  Chase  v.  Woodruff,  133  Wis.  555,  126 

232,  88  N.  E.  542;  Kann  v.  Bennett,  Am.   St.   Eep.   972,   113   N.  W.   973; 

223  Pa.  36,  72  Atl.  342;  Miller's  Ap-  Cohn  v.  Heimbauch,  86  Wis.  176,  56 

peal,  100  Pa.  568,  45  Am.  Rep.  394;  N.  W.  638;  Jilsun  v.  Stebbins,  41  Wis. 

Stiff  V.  Havens  (E.  I.),  69  Atl.  553;  235;  Woolsey  v  Haynes,  165  Fed.  391, 

Griffin  v.  Forrester,  80  S.  C.  220,  61  91  C.  C.  A.  341;   Stockley  v.  Cissna, 

d.  E.  389 ;  Morse  v.  Stanley  County,  26  119  Fed.  812,  5  C.  C.   A.  324.     See, 

S.  D.  313,  128  N.  W.  153;  In  re  Me-  also,    the    Canadian    cases:    Garth    v. 

Clellan,  20  S.  D.  498,  107  N.  W.  681;  Montreal  Park  etc.  R.  Co.,  Q.  R.   18 

Syler  v.  Culp  (Tex.  Civ.  App.),  138  8.  S.  C.  46.3;   Gilbert  v.  Palmer,  1  All. 

W.  175;  Schmidt  v.  Huff  (Tex.  Sup.),  667;   Smith  v.  Millidge,  2  Kerr,  408; 

19  S.  W.  131;  Salt  Lake  City  Brewing  Carstens  v.  Muggah,  37  N.  S.  Reps, 

Co.  V.  Hawke,  24  Utah,  199,  66  Pae.  361. 

1058;  Austin  v.  Langlois,  83  Vt.  104,  n  1  Stark.  Ev.,  §§  46,  47;  Gordon 

74   Atl.   489;    Barber    v.   Bennett,   62  v.  Shurtliff,  8  N.  H.  260. 
Evidence  II — 23   : 
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declarations  form  no  part  of  the  act  are  incompetent;*^ 
so  are  letters  written  by  a  party  asserting  facts  favorable 
to  himself;*^  letters  written  to  the  adverse  party,  there 
being  no  proof  of  any  answer  or  acquiescence ;  **  letter  of 
plaintiff  making  claim  for  damages  against  a  railway  com- 
pany for  personal  injuries;*^  so  is  a  report  to  a  city  by 
an  expert  as  to  the  condition  of  a  plant  ;**'  and  the  minute- 
books  of  a  corporation.*'^  But  a  bankruptcy  schedule  being 
in  one  aspect  a  solemn  oath,  taken  at  the  invitation  of  the 
creditors,  is  not  considered  a  self-serving  declaration  in 
the  absence  of  any  reason  why  the  bankrupt  should  with- 
hold the  truth.*^  Death  does  not  render  incompetent  con- 
duct, admissions  and  declarations  of  a  party  in  his  own 
interest,  competent.*' 

§  235b.  Same — Agents,  employees,  privies,  husband  and 
wife  and  others  in  close  relation. — ^It  follows  that  if 
the  statements  of  the  party  himself  are  not  admissible  on 
his  behalf,  unsworn  admissions  by  others  for  him  are 
equally  to  be  excluded.    Under  this  head  come  statements 

12  Oliver  v.  State,  17  Ala.  587;  Fed.  526.  In  that  case  the  court 
XJnitecl  States  v.  Milburn,  Ted.  Cas.  strongly  expressed  itself  thus:  "It  i.s 
No.  15,764,  2  Cranch  C.  C.  501;  Golden  not  the  original  record  evidence  of  the 
V.  State,  19  Ark.  590;  Dukes  v.  State,  county  court,  nor  is  it  a  certified  copy 
11  Ind.  557,  71  Am.  Dec.  370;  Com-  therefrom;  it  only  purports  to  be 
monwealth  v.  Cooper,  5  Allen  (Mass.),  copied  onto  the  book  from  a  certified 
495,  81  Am.  Dec.  762 ;  State  v.  Hil-  copy.  As  such  it  is  a  self-serving 
dreth,  9  Ired.  (N.  C.)  440,  51  Am.  statement,  made  up  by  the  railroad 
Dee.  369.  company,  which,  on  every  rule  of  law 

13  Freeborn  v.  Smith,  2  Wall.  (TJ.  and  common  justice,  is  inadmissible 
S.)  160,  17  L.  Ed.  922;  Towle  v.  against  a  third  party:  Board  of 
Stevenson,  1  Johns.  Cas.  (N.  Y.)  110;  Gommrs.  v.  Keene  Five  Cents  Sav. 
Champlin  v.  Tilley,  3  Day  (Conn.),  Bank,  108  Fed.  505,  47  C.  C.  A. 
303,  Fed.  Cas.  No.  2586.  464;   Coffin  v.  Board  of  Commrs.   (C. 

14  Fearing  v.  Kimball,  4  Allen  0.),  114  Fed.  518."  See,  also,  Oregon 
(Mass.),  125,  81  Am.  Dee.  690.  and  Cal.  K.  Co.  v.  De  Grubissioh    (C. 

IB  Howard  v.  Savannah  Ey.  Co.,  84  C.  A.  July,  1913),  not  yet  reported. 

Ga.  711,  11  S.  E.  452.  18  In  re  ^trang,  166  Fed.  779. 

16  Manning  v.  School  District,  124  19  Ward   v.    Ward,    37   Mich.    253; 

Wis.  84,  102  N.  W.  356.  Jilsun  v.  Stoijibins,  41  Wis.  235 ;  Pym 

"  Edwards   v.   Bates   County,   117  v.  Pym,  118  ifis.  662,  96  N.  W.  429. 
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of  an  agent 2"  and  those  standing  in  that  position  from 
which  agency  might  be  assumed.  In  all  such  cases  un- 
sworn statements  in  favor  of  the  party  tendering  them 
must  be  rejected,  whether  the  relationship  be  that  of  em- 
ployer and  employee  (including  corporations),  guardian 
and  ward,  principal  and  agent  or  surety,  partner  and  co- 
partner, party  and  coparty  to  an  action.^^     In  the  case  of 


20  Warten  v.  Strane,  82  Ala.  311,  8 
South.  231;  Miller  v.  McKenzie,  126 
Ga.  746,  55  S.  E.  952;  Gray  v.  Phil- 
lips, 88  Ga.  199,  14  S.  E.  205 ;  Chicago 
V.  McKechney,  205  111.  372,  68  N.  E. 
954;  Board  of  Commrs.  Franklin 
County  V.  Bunting,  111  Ind.  143,  12 
N.  E  151;  Hall  v.  Hall,  34  Ind.  314; 
Shelbyville  Water  ete.  Co.  v.  McDade, 
122  Ky.  639,  92  8.  W.  568,  29  Ky.  Law 
Eep.  119;  Peytavin  v.  Maurin,  2  La. 
480;  Hutchinson  v.  Nay,  183  Mass. 
355,  67  N.  E.  601;  Nye  v.  Grubbs,  8 
Smedes  &  M.  (Miss.)  643;  Sira  v. 
Wabash  B.  Co.,  115  Mo.  127,  37  Am. 
St.  Bep.  386,  21  S.  W.  905;  Low  v. 
Connecticut  ete.  B.  E.  Co.,  46  N.  H. 
284;  Garnsey  v.  Rhodes,  138  N.  Y.  461, 
34  N.  E.  199;  Havens  v.  Gilmour,  83 
App.  Div.  84,  72  N.  Y.  Supp.  511; 
Jones  V.  Kearus,  11  Or.  280,  3  Pac. 
685;  Harrington  v.  Bronson,  161  Pa. 
296,  29  Atl.  30;  Wardlaw  v.  Ham- 
mond, 9  Bich.  (S.  C.)  454;  Jenkins  t. 
Picket,  9  Yerg.  (Tenn.)  480;  Shiner 
V.  Abbey,  77  Tex.  1,  13  S.  W.  613; 
XJpham  V.  Wheelock,  36  Vt.  27; 
United  States  v.  Barker,  Eed.  Cas. 
14,520,  4  Wash.  C.  C.  464;  Dillivan  v. 
German  Savings  Bank  (Iowa),  124  N. 
W.  350;  Snyder  v.  Patton  etc.  Co., 
143  Mich.  350,  106  N.  W.  1106;  Su- 
preme Tent  Knights  of  Maccabees  v. 
Port  Huron  Sav.  Bank,  137  Mich. 
627,  109  Am.  St.  Bep.  690,  100 
N.  W.  898;  Setzler  v.  Metropol- 
itan St.  B.  Co.,  227  Mo.  454,  127 
S.  W.   1;   Gearty  v.  New  York,  183 


N.  Y.  233,  76  N.  B.  12;  Lindquist  v. 
Northwestern  Port  Huron  Co.,  22  S.  D. 
'298,  117  N.  W.  365;  Pierce  v.  Waller 
(Tex.  Civ.  App.),  127  S.  W.  1077; 
Kellogg  Lumber  etc.  Co.  v.  Webster 
Mfg.  Co.,  140  Wis.  341,  346,  122  N. 
W.  737. 

21  Hutchins  v.  Childress,  4  Stew.  & 
P.  (Ala.)  34;  Dennis  v.  Belt,  30  Cal. 
'247;  Denver  ete.  Inv.  Co.  v.  Eudolph, 
47  Colo.  380,  107  Pac.  816;  Diekorson 
V.  Henrietta  Coal  Co.,  158  111.  App. 
454;  Henderson  v.  Miller,  36  111.  App. 
232;  West  Chicago  St.  E.  Co.  v. 
Lieserowitz,  197  111.  607,  64  N.  E. 
718;  American  Merchants'  Union  Ex- 
press Co.  v.  Gilbert,  57  111.  468;  Will- 
iams V.  State,  89  Ind.  570;  Graham  v. 
Henderson,  35  Ind.  195;  Bird  v.  Lanius, 
7  Ind.  615;  Buffalo  Coal  Creek  Min. 
Co.  V.  Troendle,  99  S.  W.  622,  30  Ky. 
Law  Eep.  740;  Brainerd  v.  Brackett, 
33  Me.  580;  Drake  Coal  Co.  v.  Croze, 
165  Mich.  120,  130  N.  W.  355,  357; 
Nye  V.  Grubbs,  8  Smedes  &  M.  (Miss.) 
643;  Low  v.  Connecticut  etc.  E.  B. 
Co.,  46  N.  H.  284;  Jackson  v.  Walsh, 
3  Johns.  (N.  Y.)  226;  Keete  v.  Cun- 
ningham, 2  Heisk.  (Tenn.)  288;  First 
Nat.  Bank  v.  Pearce  (Tex.  Civ.  App.) 
126  S.  W.  285;  Willis  v.  Gay,  48  Tex! 
463,  26  Am.  Eep.  328;  Conner  v. 
Seattle  etc.  E.  Co.,  56  Wash.  310,  25 
L.  B.  A.,  N.  S.,  930,  105  Pac.  634; 
Vale  V.  Suiter,  58  W.  Va.  353,  52  S. 
E.  313;  Kellogg  Lumber  etc.  Co.  v. 
Webster  Mfg.  Co.,  140  Wis.  341,  346, 
122  N.  W.  737. 
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husband  and  vfife,  the  same  rule  applies.  In  a  recent  case 
in  New  Hampshire,  specific  performance  of  a  contract  for 
the  purchase  of  land,  the  erection  of  a  house  thereon  and 
its  conveyance  to  a  third  person  was  sought.  The  pur- 
chaser under  the  contract  died  before  the  conveyance  was 
made,  and  the  third  person  sued  the  executor,  who  offered 
to  show  by  the  widow  what  the  testator  had  said  concern- 
ing the  house  in  the  absence  of  the  third  person.  The 
testimony  was  inadmissible,  for  it  consisted  of  declarations 
in  the  testator 's  favor,  made  away  from  the  land,  which  were 
not  connected  with  either  the  erection  of  the  house  or  the 
purchase  of  the  lot.^^  It  is  a  short  step  from  the  exclu- 
sion of  the  testimony  of  self-serving  statements  made  by 
testators  to  those  of  predecessors  in  interest  or  title.  Thus 
where  a  widower  sought  to  have  an  absolute  deed  made 
through  an  intermediary,  to  his  deceased  wife,  declared  a 
mortgage,  evidence  of  entries  in  the  private  diary  of  the 
deceased  wife  supporting  the  view  that  it  was  an  absolute 
conveyance  was  inadmissible.  "If  the  bill  of  complaint 
had  been  filed  against  the  wife  during  her  life,  clearly  these 
entries  would  have  had  no  probative  force  against  her  hus- 
band. They  seem  to  us  equally  objectionable  as  evidence 
in  favor  of  those  who  claim  in  her  right.  "^^  In  an  action 
for  flowing  land  by  a  dam,  it  appeared  that  the  common 
grantor  after  his  conveyance,  and  while  liable  on  his  war- 
ranty, and  while  owning  other  land  bordering  on  the  same 
pond,  cut  away  part  of  the  dam  maintained  next  before 
the  one  in  suit.  That  grantor  being  dead,  the  plaintiff 
offered  to  prove  that  while  cutting  it  down  he  said  it  was 

22  White  V.  Poole,  74  N.  H.  71,  65  tTie  plaintiff,  is  inadmissible) ;  Death- 
Atl.  255.  See,  also.  National  Liim-  evage  v.  Petrusclike,  106  Minn.  20,  118 
befinan's  Bank  v.  Miller,  131  Mich.  N.  W.  153;  Griflin  v.  Train,  90  N.  Y. 
564,  100  Am.  St.  Rep.  623,  91  N.  W.  App.  Div.  16,  85  N.  Y.  Supp.  686; 
1024  (if  husband  and  wife  are  sned  Saunders  v.  Ferrill,  23  N.  C.  97;  Con- 
on  a  note,  and  the  defense  is  set  up  ley  v.  Bentlcy,  87  Pa.  40;  Torrey  v. 
that  it  was  given  for  his  benefit  alone,  Cameron,  73  Tex.  583,  11  S.  W.  840. 
evidence  of  conversations  between  '-3  Wilson  v.  Terry,  71  N.  J.  Eq. 
thein,  not  shown  to  have  been  in  785,  65  Atl.  983. 
the  presence  of,  or  communicated  to, 
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too  higli.  Such,  declaration  was  held  clearly  inadmissible.^* 
The  declarant  was  under  a  liability  by  virtue  of  his  cove- 
nant of  warranty. 

§  236  (237).    Such  statements  are  evidence  for  the  ad- 
verse   party — Why    admissions    competent. — It    was    not 

necessary  to  set  forth  in  the  previous  section  with  any 
greater  particularity  the  self-evident  reasoning  which  pre- 
cludes a  party  from  offering  self-serving  statements. 
Human  nature  would  not  be  strong  enough  to  withstand 
the  temptation  to  make  evidence  for  itself.  The  objections 
which  have  been  pointed  out  in  the  last  section,  however, 
do  not  hold  against  tbe  reception  of  the  statements  of  Ojie 
party  as  evidence  when  such  statements  are  offered  by  his 
adversary.  Every  argument  that  can  be  raised  against 
the  admission  of  a  party's  oral  or  written  .statements  in 
his  own  favor  can  be  successfully  turned  when  such  state- 
ments are  offered  against  him.  "Whatever  a  party  volun- 
tarily admits  to  be  true,  though  the  admission  be  contrary 
to  his  interest,  may  reasonably  be  taken  for  the  truth. 
The  same  rule,  it  will  be  seen,  applies  to  admissions  by 
those  who  are  so  identified  in  sitiiation  and  interest  with 
a  party  that  their  declaration  may  be  considered  to  have 
been  made  by  himself.  As  to  such  evidence  the  ordinary 
tests  of  truth  are  properly  dispensed  with;  they  are  in- 
applicable.    An  oath  is  administered  to  a  witness  in  order 

24  Putman  v.  Fisher,  52  Vt.  191,  36  Terry,  71  N.  J.  Eq.  785,  65  Atl.  983; 

Am.  Eep.  746.     See,  also,  Waldroop  v.  Garrigue  v.  Loeseher,  3  Bosw.  (N.  Y.) 

Rucldell,  96  Ark.  171,  131  S.  W.  670;  578;   Griffin  v.   Tripp,   53   N.   C.  64; 

Yordi  V.   Yordi,   6   Cal.   App.   20,   91  Johnston  v.  Spoonheim,  19  N.  D.  191, 

Pae.  348 ;  Turner  v.  Tubersing,  67  Ga.  123  N.  W.  830 ;  Sutton  v.  Whetstone, 

161;  GuUebt  v.  Otey,  19  111.  App.  182;  21  S.  D.  341,  112  N.  W.'850;  Duren 

Tobin  V.  Young,  124  Ind.  507,  24  N.  v.  Bottoms   (Tex.  Civ.  App.),  129  S. 

B.  121;   Neeb  v.  McMillan,  92  Iowa,  W.  376;  Weaver  v.  Asheroft,  50  Tex. 

200,  60  N.  W,  612;  Ware  v.  Bennett,  427;  Lnmm  v.  Howells,  27  Utah,  80, 

143  Ky.  743,  137  S.  W.  532;  Johnson  74  Pae.  432;  Hodnett  v.  Paoe,  84  Va. 

V.  Frisbie,   29  Md.   76,   96   Am.   Dee.  873,  6  S.  E.  217;   Gunter  v.  Gunter, 

508;   Lawrence  v.  Wilson,   160   Mass.  174  Fed.  933,  98  C.  C.  A.  945;  Stock- 

304,  35  N.  E.  858;  Coppage  v.  Bar-  ley  v.  Cissna,  119  Fed.  812,  56  C.  C. 

nett,  34  Miss.   621;   Bwope  v.  Ward,  A.  324;   Stothert  v.  James,  1  Oar.  & 

185  Mo.  316,  84  S.  W.  895;  Wilson  v.  K.  121,  47  Eng.  Com.  L.  121. 
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to  impose  an  additional  obligation  on  Ms  conscience  and 
so  to  add  weight  to  his  testimony,  and  he  is  cross-examined 
to  ascertain  his  means  of  knowledge,  as  well  as  his  inten- 
tion to  speak  the  truth.  But  where  a  man  voluntarily  ad- 
mits a  debt  or  confesses  a  crime,  there  is  little  occasion 
for  confirmation;  the  ordinary  motives  of  human  conduct 
are  sufficient  warrants  for  belief.  "^^  Although  admissions 
have  sometimes  been  treated  as  competent  evidence  under 
the  head  of  one  of  the  exceptions  to  hearsay  evidence,  yet 
they  are  open  to  but  few  of  the  objections  which  may  be 
urged  against  hearsay  testimony.  They  are,  it  is  true, 
declarations  made  out  of  court  and  without  the  sanction 
of  an  oath,  yet  they  are  statements,  not  of  third  persons, 
but  of  a  party  to  the  litigation;  and  when  offered  against 
him  it  is  only  fair  to  presume,  until  the  contrary  is  shown, 
that  they  are  correct.  But  it  does  not  necessarily  follow 
that  whatever  a  party  may  say,  though  remotely  connected 
with  the  litigation,  may  be  offered  as  an  admission  against 
him.  And  it  is  right  here  that  the  difference  between  such 
statements  and  those  forming  part  of  the  res  gestae  be- 
come so  well  marked.  In  the  latter  case,  as  we  have  men- 
tioned in  the  last  section,  they  are  received  as  part  of  the 
occurrence  and  not  merely  as  statements,  acts  or  admis- 
sions. Apart  from  the  res  gestae,  the  statement  or  act 
should  be  self-disserving  or  of  such  a  character  that  from 
it  some  inference  may  be  fairly  drawn  to  the  party's  preju- 
dice. It  is  but  common  sense  tliat  a  certain  statement 
made  by  a  party  in  the  ordinary  course  of  interchange  of 
ideas  or  spontaneouslj',  bearing  upon  the  subject  matter 
of  an  action,  should  be  and  is  competent  evidence  for  use 
by  his  adversary.^"     It  presents  itself  to  us  as  evidence  of 

25  Southern   Ins.   Co.   v.   White,   58  28  Sloss-SheffieW    Steel   etc.    Co.    v. 

Ark.  277,  24  S.  W.  425;  Gcvmnn  Nat.  Sharp,     156     Ala.     284,     47     South. 

Bank  v.  Leonard,  40  Neb.  676,  59  N.  279;     Morgan    v.    Patrick,     7     Ala. 

W.  107;   Potter  v.  Ogden,  136  N.  Y.  185;   Southern  Ins.   Co.  v.  White,  58 

384,  33  N.  E.  228;  Larrison  v.  Payne,  Ark.     277,     24     S.     W.     425;     Boche 

52  Hun  (N.  Y.),  612,  5  N.  Y.  Supp.  v.  Lewellyn  Ironworks  Co.,   140   Ca!. 

221;  Eiha  v.  Pelnar,  86  Wis.  408,  57  563,   74  Pae.   147;    Geraghty  v.   Ran- 

N.  W.  51 ;  Stark.  Ev.,  9th  ed.,  p.  52.  dall,    18    Ctolo.    App.    194,    70    Pao. 
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high  value,  when  thoroughly  established,  for  it  is  of  that 
nature  which  may  successfully  challenge  contradiction 
when  effectively  proved.  What  the  party  himself  has  said 
or  done  at  a  time  when  the  litigation  perhaps  was  not 
thought  of,  if  the  certainty  of  it  is  established  having  re- 
gard to  the  circumstances  of  time,  place  and  person,  should 
and  often  does  furnish  a  substantial  reason  for  his  defeat, 
when  a  trial  discloses  his  case  founded  on  facts  incon- 
sistent with  those  which  he  has  himself  adopted  and  to 
which  he  has  given  publication.  We  have  advisedly  re- 
ferred to  the  necessity  of  the  complete  establishment  of 
such  statements,  for  the  evidence  must  be  unsatisfactory 
and  the  weight  correspondingly  light  if  there  is  either 
vagueness  or  uncertainty  about  it  suggesting  possible  mis- 
take, distortion,  or  garbling.  As  strong  as  it  is  when  of 
recent  occurrence,  accurate  recounting,  and  disinterested 
version,  so  weak  is  it  when  these  elements  or  some  of  them 
may  be  wanting.^''     From  the  multitude  of  illustrations  we 


767;  Eountree  v.  Gaulden,  128  Ga. 
737,  58  S.  E.  346;  Belief ontaine  Imp. 
Co.  V.  Niedringhaus,  181  lU.  426,  72 
Am.  St.  Eep.  269,  55  N.  K  184; 
Springfield  e.  Granite  City,  157  111. 
App.  61;  Colsch  v.  Chicago  etc.  E. 
Co.,  149  Iowa,  176,  Ann.  Gas.  1912C, 
915,  34  L.  E.  A.,  N.  S.,  1013,  127  N. 
W.  198;  Leyner  v.  Leyner,  123  Iowa, 
185,  98  N.  W.  628 ;  Powers  v.  Powers, 
25  Ky.  Law  Eep.  1468,  78  S.  W.  152; 
Canton  v.  MoGraw,  67  Md.  583, 11  Atl. 
287;  Eosseau  v.  Deschenes,  203  Mass. 
261,  89  N.  E.  391 ;  Fowler  v.  Middle- 
sex County  Commrs.,  6  Allen  (Mass.), 
92;  Saginaw  Suburban  B.  Co.  v.  Con- 
nelly, 146  Mich.  395,  109  N.  W.  677; 
Ford  V.  Savage,  111  Mich.  144,  69  N. 
W.  240;  McManus  v.  Niehols-Chisholm 
Lumber  Co.,  105  Minn.  144,  147,  117 
N.  W.  223;  Jennings  v.  Eohde,  99 
Minn.  335,  109  N.  W.  597;  Crump  v. 
Oerook,  40  Miss.  765 ;  Forrister  v.  Sul- 
livan, 231  Mo.  345,  132  S.  W.  722; 
Brookfield  v.  Drury  College,  139  Mo. 


App.  339,  123  S.  W.  86;  German  Nat. 
Bank  v.  Leonard,  40  Neb.  676,  59  N. 
W.  107;  Koester  v.  Eochester  Candy 
Wks.,  194  N.  Y.  92,  16  Ann.  Cas.  589, 
19  L.  B.  A.,  N.  S.,  783,  87  N.  E.  77; 
"Welland  Canal  Co.  v.  Hathaway,  8 
Wend.  (N.  Y.)  480,  24  Am.  Dee.  51; 
Anderson  v.  Adams,  43  Or.  621,  74 
Pac.  215;  Wilson  v.  Wilson,  137  Pa. 
269,  20  Atl.  644;  Colt  v.  Selden,  5 
Watts  (Pa.),  525;  Autrey  v.  Linn 
(Tex.  Civ.  App.),  138  S.  W.  197; 
Stadtler  v.  South  Texas  Lumber  Co. 
(Tex.  Civ.  App.),  121  S.  W.  1132; 
Meyers  v.  San  Pedro  etc.  E.  Co.,  36 
Utah,  307,  21  Ann.  Cas.  1229,  104 
Pac.  736;  Powell  v.  Tarry,  77  Va.  250; 
Berger  v.  Abel  etc.  Co.,  141  Wis. 
321,  124  N.  W.  410;  Eiha  v.  Peluar, 
86  Wis.  408,  57  N.  W.  51;  Dever  v. 
Myshrall,  8  New  Brunsw.  354. 

27  In  Greenleaf  on  Evidence,  four- 
teenth edition,  section  200,  the  author, 
in  discussing  the  probative  value  of 
such  evidence,  says:  "With  respect  to 
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select  but  a  few  of  the  more  modern.  "We  think  this 
testimony  was  relevant.  It  tended  to  contradict  the  wit- 
ness as  to  the  extent  of  his  injuries  received  from  the 
alleged  fall.  The  testimony  being  relevant  and  material, 
it  was  admissible,  if  not  by  way  of  impeachment  then  as 
a  statement  or  admission  made  by  a  party  to  the  suit.  To 
exclude  it  in  this  case  was  highly  prejudicial  to  appellant, 
and  the  judgment  should  be  reversed. "^^  "An  agent  can- 
not object  to  his  own  declarations  being  shown  in  evidence 
as  against  him,  even  though  they  were  made  by  him  as 
agent,  and  not  in  his  own  behalf.  There  is  no  more  reason 
for  assuming  that  an  agent  will  make  false  statements  in 
behalf  of  his  principal  than  that  he  will  make  false  state- 
ments in  his  own  interest.  Previous  declarations  of  a 
party  against  interest  are  admissible  on  the  theory  that 
he  cannot  complain  if  such  declarations  are  assumed  to 
have  been  true.  He  is  not  estopped  by  them,  but  they  may 
be  taken  into  account  as  furnishing  evidence  with  refer- 
ence to  the  fact  as  to  which  such  declaration  was  made. 
We  know  of  no  reason  why  this  rule  is  not  applicable  to 
a  married  woman  who  has  made  statements  while  acting 
as  agent  for  her  husband."^®  "It  was  also  error  to  ex- 
clude the  defendant's  previous  declarations  in  relation  to 
the  subject  under  investigation.  If  he  was  a  witness, 
declarations  previously  made,  inconsistent  with  his  testi- 
mony, would  be  competent  to  affect  his  credibility.  If  not 
a  witness,  he  was  nevertheless  the  party,  and  the  declara- 
tions of  a  party  in  relation  to  the  matters  set  up  as  a  de- 
fense by  him  are  competent  evidence  against  him."^"     "A 

all  verbal  admissions,  it  may  be  ob-  ness  by  imintentionally  altering  a  few 
served  that  they  ought  to  be  received  of  the  expressions  really  used  gives 
vpith  great  caution.  The  evidence,  an  effect  to  the  statement  completely 
oonsistiug  as  it  does  in  the  mere  at  variance  with  what  the  party  act- 
repetition  of  oral  statements,  is  sub-  ually  did  siay." 

ject   to   much   imperfection   and   mis-  2S  Springfield  v.  Granite  City,   157 

take;   the  party  himself  being  misin-  111.  App.  61. 

formed,    «r    not    having    dearly    ex-  29  Leynei  v.  Leyner,  123  Iowa,  385, 

pressed  his  own  meaning,  or  the  wit-  98  N.  W.  628. 

:nesB    having    misunderstood    him.     It  30  Wilson  v.  Wilson,  137  Pa.  269,  20 

frequently  happens,  also,  that  the  wit-  Atl.  644. 
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report  of  the  defendant,  made  by  the  secretary,  to  the 
Frankfort  Accident,  Marine  and  Plate  Glass  Insurance 
Company,  was  received  in  evidence  over  the  objection  and 
exception  of  defendant.  It  was  offered  as  an  admission 
by  defendant  of  certain  matters  stated  therein.  So  far  as 
it  contained  admissions  of  the  defendant  as  to  matters 
material  and  relevant  to  the  controversy,  we  are  aware  of 
no  rule  of  law  that  would  have  justified  its  exclusion,  and 
the  objection  to  the  report  as  a  whole  was  properly  over- 
ruled."** "The  plaintiff  having  testified  that  the  defend- 
ant, on  the  witness-stand,  admitted  at  the  trial  of  another 
action  that  he  had  no  authority  on  behalf  of  Carr  to  fur- 
nish water  for  irrigation,  affords  some  evidence  from 
which  the  jury  might  conclude  that,  in  making  the  contract 
entered  into  with  the  plaintiff,  the  defendant  exceeded  the 
power  delegated  to  him.  The  plaintiff's  testimony  is  cor- 
roborated by  that  of  the  witness  Bert  Davis,  who  testified 
that  he  was  present  in  court  at  the  trial  of  the  case  Durkee 
V.  Carr,  supra,  the  nature  of  which  action  he  explained; 
and,  referring  to  the  defendant's  testimony  given  at  that 
trial,  he  said:  'I  remember  when  they  asked  him  if  he  had 
authority  to  furnish  water,  and  he  said  he  didn't.  I  re- 
member that  very  distinctly.'  The  declarations  so  im- 
puted to  the  defendant  were  against  his  interest,  and 
therefore  admissible,  and  hence  no  error  was  committed  in 
overruling  the  motion  for  a  judgment  of  nonsuit."*^ 
"The  witness  was  the  agent  of  the  plaintiff  in  the  purchase 
of  the  stock,  the  latter  living  in  another  state,  and  having 
no  personal  connection  with  the  transaction.  She  had  tes- 
tified to  the  fact  of  the  purchase,  to  the  representations  on 
which  it  was  made,  and  immediately  before  the  question 
was  asked  had  stated  that,  after  the  real  condition  of  the 
title  to  the  property  came  to  her  knowledge,  she  had  a 
conversation  with  the  defendant  on  the  subject.  The  ques- 
tion related  to  the  last  conversation,  and  we  are  unable 

31  Boche    V.     Lewellyn     Ironworks  32  Anderson  v.  Adams,  43  Or.  621, 

Co.,  140  Cal.  563,  74  Pao.  147.  74  Pae.   215;   White  v.  Madison,  26 

N.  Y.  117. 
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to  see  wherein  it  was  improper.  His  admissions,  if  lie 
made  any,  were  competent  evidence  against  him;  and  on 
the  face  of  the  question  its  purpose  was  merely  to  show 
what  his  statements  were."^^  It  has  always  been  com- 
petent to  show  admissions  made  by  the  parties  to  the  rec- 
ord whether  those  admissions  were  made  while  testifying 
as  a  witness,  or  were  made  upon  the  streets.  Such  state- 
ments are  evidence  for  the  adverse  party.  If  the  testi- 
mony is  of  such  a  character  as  to  constitute  an  admission 
of  the  party,  it  is  not  necessary  to  lay  the  foundation  for 
its  reception,  or  even  to  cross-examine  the  party  on  the 
subject.^*  The  reason  for  the  admission  of  such  state- 
ments is  both  clear  and  compelling.  They  are  admitted 
because  conduct  of  a  party  to  the  proceeding,  in  respect  to 
the  matter  in  dispute,  whether  by  acts,  speech,  or  writing, 
which  is  clearly  inconsistent  with  the  truth  of  his  conten- 
tion, is  a  fact  relevant  to  the  issue.  A  party  cannot  ordi- 
narily prove  his  own  conduct  in  support  of  his  contention, 
because  he  might  thus  manufacture  evidence  in  his  own 
behalf,  but  there  is  a  presumption  that  he  will  not  make 
evidence  against  his  own  interest.  The  probative  force  of 
such  declarations  must  depend  on  the  circumstances  of 

83  Gerahty  V.  Randall,  18  Colo.  Ajpp.  White,  58  Neb.  22,  76  Am.  St.  Rep. 

194,  70  Pae.  767.  64,  78  N.  W.  369;  MoBlain  v.  Edgar, 

34  Moore    v.    Crosthwait,    135    Ala. '  65"  N.  J.  L.  534,  48  Atl.  600 ;  Stickney 

272,    33    South.    28;    Klair    v.    Phil-  v.  Ward,  20  Misc.  Eep.  667,  46  N.  Y. 

adelphia  etc.   E.   Co.    (Del.),   78   Atl.  Supp.  382;  Contreras  v.  San  Antonio 

1085;  Brown  v.  Calumet  River  E.  Co.,  Traction  Co.   (Tex.  Civ.  App.),  83  S. 

125   111.   600,   18   N.  E.   283;    Second  "W.  870;    Simpson  v.   Edens,  14  Tex. 

Borrowers' etc.  Bldg.  Assn.  V.  Cochrane,  Civ.  App.  235,  38  S.  W.  474;  Wiscon- 

103    111.    App.    29;    Indianapolis    etc.  sin   Planing    Mill   Co.   v.   Schuda,    72 

E.  Co.  V.  Hubbard,  36  Ind.  App.  160,  Wis.   277,  39  N.  W.  558.     This  only 

74  N.  E.  535;   Pritchett  v.  Sheridan,  applies  to  parties  as  witnesses  and  not 

29  Ind.  App.  81,  63  N.  E.  865;   Ed-  to  ordinary  witnesses.     In  the  latter 

dings  V.  Boner,  1  Ind.  Ter.  173,  38  S.  case,    before    a    witness    can    be    im- 

W.    1110;    BuUard    v.    BuUarJ,    112  peached  by  proof  that  he  has   made 

Iowa,  423,  84  N.  W.  513;  Kirk  v.  Gar-  statements  contradicting   or   differing 

rett,  84  Md.  383,  35  Atl.  1089;  Mer-  from  the  testimony  given  by  him,  a 

rill  V.  Leisenring,  166  Mieh.  219,  131  foundation  must  be  laid  by  interrogat- 

N.  W.  538 ;  Young  v.  Kinney,  79  Neb.  ing  him  as  to  whether  he  had  made 

421,    112    N.    W.    558;    Ghurehill    v.  such  statements.     See  §  845,  post. 
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each  case.  They  may  have  little,  if  any,  weight,  or,  in 
connection  with  other  evidence,  they  may  amount  to  con- 
vincing proof.^^  Nor  is  it  necessary  that  the  statement 
should  at  the  time  of  making  it  appear  to  be  against  the 
interest  of  the  party.  The  statement  is  admissible  if  at 
the  time  of  the  trial  it  is  inconsistent  with  the  contention 
of  the  party  who  made  it.*"  When  a  party  to  a  civil  ac- 
tion has  made  admissions  of  facts  material  to  the  issue, 
they  are,  as  a  rule,  admissible  against  him.  So  far  as 
affects  their  competency,  it  is  immaterial  whether  they  are 
oral,*''  including  interpreted  and  telephonic  statements,  so 
that  they  are  properly  identified,*^  or  written,*'  or  to  whom 


35  state  V.  Willis,  71  Conn.  293,  41 
Atl.  820. 

36  State  V.  Willis,  71  Conn.  293,  41 
Atl.  820;  State  v.  Anderson,  10  Or. 
448 ;  State  v.  Mowry,  21  E.  I.  376,  43 
Atl.  871. 

37  Lehman  v.  McQueen,  65  Ala. 
570;  Butz  v.  Obear,  15  Cal.  App.  435, 
115  Pae.  67;  ScheU  v.  Weaver,  225  111. 
159,  8  Ann.  Gas.  339,  80  N.  E.  95 ;  First 
Nat.  Bank  v.  Farmers'  etc.  Bank,  171 
Ind.  323,  86  N.  B.  417;  Anderson  v. 
Halverson,  126  Iowa,  125,  101  N.  W. 
781;  Leyner  v.  Leyner,  123  Iowa,  185, 
98  N.  W.  628;  Powers  v.  Powers,  25 
Ky.Law  Eep.  1468,  78S.W.  152;  Diel 
V.  Kellogg,  163  Mich.  162,  128  N.  W. 
420;  Myer  etc.  Hardware  Co.  v.  Spann 
(Miss.),  35  South.  177;  Clay  v.  Brown, 
148  Mo.  App.  541,  128  S.  W.  853; 
Crowley  v.  See,  63  Mia*.  Eep.  346,  117 
N.  Y.  Supp.  101;  Avery  v.  Stewart, 
136  N.  C.  426,  68  L.  B.  A.  776,  48  S. 
E.  775;  Anderson  v.  Adams,  43  Or. 
621,  74  Pac.  215;  Hoffa  v.  Hoffa,  38 
Pa.  Sup.  Ct.  356;  Stewart  v.  Gleason, 
23  Pa.  Super.  Ct.  325 ;  Dubois  v.  Boby, 
84  Vt.  465,  80  Atl.  150;  Garrett  v. 
Eutherford,  108  Va.  478,  62  8.  B.  389; 
Husbrook  v.  Strawser,  14  Wis.  403; 
Waldron  v.  Waldron,  156  TJ.  S.  361, 
39  L.  Ed.  453,  15  Sup.  a.  Eep.  383; 
Armstrong  v.  E.  Co.,  2  Ont.  L.  E.  219. 


38  Miles  V.  Andrews,  153  111.  262, 
38  N.  E.  644;  Godair  v.  Ham  Nat. 
Bank,  225  111.  572,  116  Am.  St.  Eep. 
172,  8  Ann.  Cas.  447,  80  N.  E.  407; 
Gait  v.  Woliver,  103  111.  App.  71; 
Kimbark  v.  Hlinois  Car  etc.  Co.,  103 
111.  App.  632 ;  Holzhauer  v.  Sheeny, 
127  Ky.  28,  104  S.  W.  1034;  Sullivan 
V.  Kuykendall,  82  Ky.  483,  56  Am. 
Eep.  901;  Harrison  Granite  Co.  v. 
Pennsylvania  E.  Co.,  145  Mich.  712, 
108  N.  W.  1081;  Wolfe  v.  Missouri 
etc.  E.  Co.,  97  Mo.  473,  10  Am.  St. 
Eep.  331,  3  L.  E.  A.  539,  11  S.  W.  49; 
Star  Bottling  (jo.  v.  Cleveland  Faucet 
Co.,  128  Mo.  App.  517,  109  S.  W.  802; 
Globe  Printing  Co.  v.  Stahl,  23  Mo. 
App.  451;  Oskamp  v.  Gadsden,  35 
Neb.  7,  37  Am.  St.  Eep.  428,  17  L. 
E.  A.  440,  52  N.  W.  718;  Stepp  v. 
State,  31  Tex.  Cr.  349,  20  S.  W.  753; 
Merrill  v.  Southwestern  Tel.  etc.  Co., 
31  Tex.  Civ.  App.  614,  73  S.  W.  422. 

39  Lewis  V.  Bobertson,  100  Ala.  246, 
14  South.  166;  Jackson  v.  Grisham, 
171  Ala.  553,  55  South.  165;  St.  Louis 
etc.  E.  Co.  V.  Dallas,  93  Ark.  209,  124 
8.  W.  247;  Boche  v.  Lewellyn  Iron 
Works  Co.,  140  Cal.  563,  74  Pac.  147; 
GradWohl  v.  Harris,  29  Cal.  150; 
Huntington  v.  Chisholm,  61  6a.  270; 
Home-Biverside  Coal  Min.  Co.  v. 
Fores,  64  Kan.  39,  67  Pac.  445;  Put- 
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they  were  addressed,  or  wlien  or  where  they  were  made.** 
The  fact  that  an  oral  admission  is  in  respect  of  a  written 
instrument,  or  of  that  which  should  have  been  in  writing, 
does  not  affect  its  admissibility,  because  the  evidence  ten- 
dered is  not  of  the  contents  of  the  document,  but  of  what 
the  person  making  the  original  statement  said  when  the 


nam  v.  Gunning,  162  Mass.  552,  39 
^.  E.  347;  McElvain  v.  St.  Louis  etc. 
R.  Co.,  151  Mo.  App.  126,  131  S.  W. 
736;  Griggs  v.  Deal,  30  Mo.  App.  152; 
Kif t  V.  Mason,  42  Mont.  232,  112 
Pac.  392;  Stone  v.  Schlesinger,  110 
N.  Y.  Supp.  852;  Bayliss  v.  Cock- 
croft,  81  N.  Y.  363;  Miller  v.  Camp- 
bell Commission  Co.,  13  Okl.  75,  74 
Pac.  507;  Beard  v.  Eoyal  Neighbors 
of  America,  53  Or.  102,  17  Ann.  Cas. 
1199,  19  L.  R.  A.,  N.  S.,  798,  99  Pac. 
83;  Lynch  v.  Troxell,  207  Pa.  162,  56 
Atl.  413;  MeGaughey  v.  American 
Nat.  Bank,  41  Tex.  Civ.  App.  191,  92 
S.  W.  1003;  Robertson  v.  Ephraim, 
18  Tex.  118. 

40  Cook  V.  Barr,  44  N.  Y.  156.  See 
§  266,  post.  The  old  time  objections 
that  admissions  made  on  the  law  side 
of  the  courts  were  inadmissible  in 
equity  suits,  and  those  in  the  civil 
and  criminal  and  departmental  juris- 
dictions were  limited  in  like  manner, 
have  all  been  swept  away,  and  the 
admission  of  a  party  in  the  sense  in 
which  we  have  used  it  is  admissible; 
its  weight  only  is  qualified  by  the 
circumstances  in  each  case:  Spann 
V.  Torbert,  130  Ala.  541,  30  South. 
389;  Allred  v.  Kennedy,  74  Ala.  326; 
Hendle  v.  Geiler  (Del.),  50  Atl.  632; 
Beale  v.  Brown,  6  Maekey  (D.  C), 
574;  Munnerlyn  v.  Augusta  Sav. 
Bank,  94  Ga.  356,  21  S.  E.  .575;  Gor- 
don v.  Green,  10  Ga.  534;  Holland 
v.  Spell,  144  Ind.  561,  42  N.  E.  1014; 
Pope  V.  Bowzer,  1  Kan.  App.  727,  41 
Pac.  1048;  Ring  v.  Gray,  6  B.  Mon. 
(Ky.)  368;  Dunbar  v.  Dunbar,  80  Me. 


152,  6  Am.  St.  Rep.  166,  13  Atl.  578; 
Graves  v.  Graves,  3  Met.  (Mass.) 
167;  Olsen  v.  Swensen,  53  Minn.  516, 
55  N.  W.  596;  Lowrey  v.  Danforth, 
95  Mo.  App,  441,  69  S.  W.  39;  Per- 
kins V.  Towle,  59  N.  H.  583;  Glenn  v. 
Garrison,  17  N.  J.  L.  1;  Patton  v. 
Freeman,  1  N.  J.  L.  113;  Notara  v.  De 
Kamalaris,  22  Misc.  Rep.  337, 49  N. 
Y.  Supp.  216;  McCoon  v.  Smith,  3  Hill 
(N.  Y.),  147,  38  Am.  Dee.  623;  Kim- 
ball V.  Huntington,  10  .Wend.  (N.  Y.) 
675,  25  Am.  Dee.  590;  Curlee  v. 
Smith,  91  N.  C.  172;  Earl  v.  Shoulder, 
6  Ohio,  409;  Meyers  v.  Dillon,  39  Or. 
581,  65  Pac.  867,  66  Pac.  814;  In  re 
Bramberry,  156  Pa.  628,  36  Am.  St. 
Rep.  64,  22  L.  R.  A.  594,  27  Atl. 
405;  G-ardner  v.  Gardner,  104  Tenn. 
410,  78  Am-.  St.  Rep.  924,  58  S.  W. 
342;  Miller  v.  Denman,  8  Yerg. 
(Tenn.)  233;  Spears  v.  Walker,  1 
Head  (Tenn.),  166;  Bruce  v.  Laing 
(Tex.  Civ.  App.),  64  S.  W.  1019; 
Ij'lores  V.  Maverick  (Tex.  Civ.  App.), 
26  S.  W.  316;  Stowe  v.  Bishop,  58  Vt. 
498,  56  Am.  Rep.  569,  3  Atl.  494; 
Hunter  v.  Jones,  6  Rand.  (Va.)  541; 
Qarman  v.  United  States,  34  Ct.  of  CI. 
237;  Fortier  v.  Sauve,  4  Montreal 
Super  Ct.  30;  Doe  v.  Ross,  5  New 
Brunsw.  (Can.)  346.  As  to  admis- 
sions made  by  a  party  on  a  former 
trial,  see  Fuller  v.  Fuller  (Ind.  App.), 
100  N.  E.  869;  Sweetser  v.  Jordan, 
211  Mass.  393,  97  N.  B.  768;  Cohen 
V.  Sobel,  137  N.  Y.  Supp.  897;  Po- 
tomac etc.  E.  Co.  V.  Chichester  (Va.), 
74  S.  E.  162;  Davis  v.  McEwen  Bros., 
193  Fed.  305,  113  C.  C.  A.  229. 
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substance  of  the  document  may  have  formed  the  topic  of 
conversation.  One  of  the  best  illustrations  of  this  class 
of  evidence  is  afforded  in  a  New  York  case/*  where  it  was 
held  that  notwithstanding  the  statutory  requirement  that 
acknowledgments  and  new  promises  should  be  in  writing, 
a  part  payment  may  be  proved  by  the  oral  admission  of 
the  party,  as  where  he  instructed  a  third  person  to  make 
a  payment  on  his  behalf.  This  ruling  followed  other  de- 
cisions to  the  same  effect.*^  The  cases  show  the  reception 
of  oral  admissions  concerning  negotiable  and  other  written 
instruments;*^  and  generally  it  may  be  deduced  from  the 
decisions  thait  whenever  the  terms  of  a  written  instrument 
may  be  legally  affected  by  parol  evidence,  such  evidence 
in  the  form  of  an  oral  admission  is  admissible.** 

§  237  (238).    Admissions  by  real  and  nominal  parties. — 

Having  thus  considered  the  nature  of  admissions,  their  use 
and  range  of  admissibility,  we  are  drawn  to  their  con- 
sideration in  the  aspects  of  how  and  by  whom  they  may  be 
made;  and  must  first  regard  them  as  made  by  the  party 
to  the  action,  taking  into  account  his  real  position  with  re- 
gard to  the  suit.  The  subject  is  presented  in  its  simplest 
form  when  the  admissions  are  made  by  one  who  is  a  party 
to  the  record  and  who  is  also  the  real  party  in  interest. 
In  such  case  it  is  very  clear  that  the  statements  and  acts 
of  the  party,  when  they  afford  any  presumption  against 

«  First    Nat.    Bank    of    Utica    v.  jur.  610,  9  L.  J.  Ex.  293,  6  Mees.  & 

Ballou,  49  N.  Y.  155.  W.  662 ;  First  Nat.  Bank  of  Utica  v. 

42  Sibley  v.  Lumbert,  30  Me.  253;  Ballou,  49  N.  Y.  155;  Harris  v.  Har- 

Bead  v.  Hurd,  7  Wend.  (N.  Y.)  408;  ris,   2  Harr.    (Del.)    354;    Bullard  v. 

Sibley  v.  Phelps,  6  Cnsh.  (Mass.)  172.  Bullard,  112  Iowa,  423,  84  N.  W.  513 ; 

*3  Blaekington  v.  City  of  Koekland,  Saunders  v.  Dunn,  175  Mass.  164,  55 

66  Me.  332;  Bayliss  v.  Cockeroft,  81  N.  E.  893;   Schwartz  v.  Hersker,  140 

N.   Y.    363;    Singleton   v.   Barrett,   2  Pa.    550,    21    Atl.    401;    Fetrow    v. 

Cromp.  &  J.  368,  1  L.  J.  Ex.  134,  2  Kochenour,  3  Brewst.   (Pa.)   138. 

Tyrw.  409 ;   Cross  v.  Kistler,  14  Colo.  .  44  See   §§    207,    208,   ante,   dealing 

571,  23  Pac.  903 ;  Chapman  v.  Peebles,  with  the   parol   proof   of   admissions 

84  Ala.  283,  4  South.  273;  Dimon  v.  concerning  writings,  and  §  269  gt  8eq., 

Keery,  54   N.  Y.  App.  Div.  318,  66  post,  for  written  admissions. 
N.  Y.  Supp.  817;  Newhall  v.  Holt,  4 


§  237  (238)         THE  LAW  OF  EVIDESrCE  IN  CIVrL  CASES. 


366 


him,  may  be  received  in  behalf  of  the  adverse  party.*' 
There  have  been  occasionally  exceptions  taken  to  the  ad- 
missibility of  such  statements,  but  the  objections  are  gen- 
erally founded  on  a  misapprehension  of  the  nature  of  the 
testimony.  It  cannot  be  made  too  plain  that  such  evidence 
is  not  by  way  of  attacking  the  credibility  of  the  party- wit- 
ness, that  there  is  no  occasion  to  lay  the  foundation  of 
asking  him  first  if  he  made  the  statement.  When  the  state- 
ment proven  is  between  the  parties  to  the  transaction,  it 
has  always  been  the  rule  one  party  could  prove  the  state- 
ments of  the  other  at  any  time  which  would  throw  light 
upon  the  issues  involved  or  facts  relevant  to  those  issues.*' 
Such  statements  or  admissions  are  original  evidence,  and 


*s  Seale  v.  Chambliss,  35  Ala.  19; 
Shinn  v.  Tucker,  37  Ark.  580 ;  Phelan 
V.  Bonham,  9  Ark.  389;  Eudd  v. 
Byrnes,  156  Cal.  636,  20  Ann.  Caa. 
124,  26  L.  E.  A.,  N.  S.,  134,  105  Pae. 
957;  McFadden  v.  Wallace,  38  Cal. 
51;  Foote  V.  Brown,  81  Conn.  218, 
70  Atl.  699 ;  Scott  v.  Maddox,  11 3  Ga. 
795,  84  Am.  St.  Eep.  263,  39  S.  B. 
500;  Harvey  v.  Anderson,  12  Ga.  69; 
Rosnagle  v.  Armstrong,  17  Idaho,  246, 
105  Pac.  216;  Seeor  v.  Pestana,  37 
111.  525 ;  Denman  v.  McMaLin,  37  Ind. 
241 ;  Conway  v.  Murphy,  135  Iowa, 
171,  112  N.  W.  764;  Bullard  v.  Bul- 
lard,  112  Iowa,  423,  84  N.  W.  513; 
White  V.  White,  76  Kan.  82,  90  Pac. 
1087;  Greer  v.  Higgins,  8  Kan.  519; 
Tingle  v.  Kelly,  29  Ky.  Law  Eep.  24, 
92  S.  W.  303;  Upton  v.  Adeline  Sugar 
Factory  Co.,  109  La.  670,  33  South. 
725;  Call  v.  Pike,  68  Me.  217;  Maurice 
V.  Worden,  54  Md.  233,  39  Am.  Eep. 
384;  Proctor  v.  Old  Colony  E.  Co., 
154  Mass.  251,  28  N.  B.  13;  Snow  v. 
Paine,  114  Mass.  520;  Cooper  v.  Har- 
low, 163  Mich.  210,  128  N.  W.  259; 
Sherrard  v.  Cudney,  134  Mich.  200, 
96  N.  W.  15;  Davis  x/.  Hamilton,  88 
Minn.  64,  92  N.  W.  512;  Black  v. 
F.pstein,  221  Mo.  286,  120  S.  W.  754; 


Caflferatta  v.  Cafferatta,  23  Mo.  235; 
Ogden  V.  Sovereign  Camp  Woodmen, 
78  Neb.  806,  113  N.  W.  524;  Carlton 
v.  Patterson,  29  N.  H.  580 ;  Tenney  v. 
Evans,  14  N.  H.  343,  40  Am.  Dec. 
194;  Better  v.  Olean  St.  E.  Co.,  140 
App.  Div.  667,  125  N.  T.  Supp.  674; 
Doyle  V.  St.  James  Church,  7  Wend. 
(N.  Y.)  178;  Tredwell  v.  Graham,  88 
JM.  C.  208;  Stoeklen  v.  Barrett,  58  Or. 
281,  114  Pac.  108;  Simons  v.  Vulcan 
Oil  etc.  Co.,  61  Pa.  202,  100  Am.  Dec. 
628,  6  Morr.  Min.  Eep.  633;  State  v. 
Littlefield,  3  E.  L  124;  Durant  v. 
Ashmore,  2  Eich.  (S.  C.)  184;  Bender 
V.  Brooks  (Tex.  Civ.  App.),  130  S.  W. 
653;  Goodnow  v.  Parsons,  36  Vt.  46; 
Simons  v.  Cissna,  60  Wash.  141,  110 
Pac.  1011;  Johnston  v.  Hamburger,  13 
Wis.  175;  Magnet  Co.  v.  Ostheimer, 
159  Fed.  Cas.  655,  86  C.  C.  A.  523; 
fiobinson  v.  Wiley,  20  Fed.  Cas.  No. 
11,968a,  Hempst.  38. 

48  Moore  v.  Crosthwait,  135  Ala. 
272,  33  South.  28;  Eahm  v.  Hunger, 
28  Ky.  Law  Eep.  806,  90  S.  W.  257; 
McBlain  v.  Bdgar,  65  N.  J.  L.  634, 
48  Atl.  600;  Wilson  v.  Gordan,  73 
S.  C.  155,  53  S.  E.  79 ;  Hart  v.  Pratt, 
19  Wash.  560,  53  Pac.  711. 
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the  point  in  controversy  is  not  their  truth  or  falsity,  but 
whether  or  not  they  were  made.*''  It  is  axiomatic  to  say 
they  are  not  conclusive,  but  are  in  the  nature  of  prima  facie 
evidence,  and  go  to  the  jury  to  give  them  their  just  weight 
in  settling  the  question  of  fact  involved  in  the  issue  to 
which  they  are  directed.'**  It  follows  that  the  admissibility 
of  such  admissions  is  independent  of  explanations  which 
may  come  later,  and  of  the  date  or  place*®  at  which  they 
were  made,  or  of  such  other  circumstantial  verification 
which  ordinarily  accompanies  the  recounting  of  an  event.^" 


*7  McBlain  v.  Edgar,  supra. 

«  Cafferatta  v.  CafEeratta,  23  Mo. 
235;  Friedman  v.  Ender,  116  N.  Y. 
Supp.  461;  Cox  v.  Buck,  3  Strob.  (S. 
C.)  367;  Bartley  v.  Comer  (Tex.  Civ. 
App.),  89  S.  W.  82;  VoeUcel  T.  Su- 
preme Tent  etc.  (Wis.),  92  N.  W. 
1104.  In  Cox  V.  Buck,  supra,  the 
court  said:  "The  principle  on  which 
the  plaintiff  is  held  bound  by  his 
acts,  conduct  or  representations,  is  of 
common-law  origin,  and  results  from 
the  rule  that  parties  to  a.  suit  are 
bound  by  admissions,  against  their 
interest,  respecting  the  subject  of  the 
action.  Such  admissions,  prima  facie, 
conclusivfl  against  the  party  who 
makes  them,  may  be  explained  or 
qualified;  but  if  evidence  for  this 
purpose  is  introduced,  the  whole  is 
submitted  to  the  jury,  and  the  lia- 
bility of  the  party  decided,  by  their 
verdict,  as  a  question  of  evidence." 

49  Lorenzana  v.  Camarillo,  45  Cal. 
125;  Buddee  v.  Spangler,  12  Colo. 
216,  20  Pac.  760;  Cloud  v.  Dupree,  28 
Ga.  170;  Clark  v.  Smith,  87  111.  App. 
409;  Gottschalk  v.  Jarmuth,  69  111. 
App.  623;  Barlett  v.  Palk,  110  Iowa, 
346,  81  N.  W.  602;  Turner  v.  Pat- 
terson, 5  Dana  (Ky.),  292;  Dole  v. 
Young,  24  Pick.  (Mass.)  250;  Scovill 
V.  Glasner,  79  Mo.  449;  Enloe  v. 
Sherrill,  28  N.  C.  212;  St.  John's 
Lodge    V.    Callender,    26    N.  C.  335; 


Morris  v.  Vanderen  (Pa.),  1  Dall.  64, 
1  L.  Ed.  38;  Dotts  v.  Fetzer,  9  Pa. 
88;  Campbell  v.  Day,  16  Vt.  558. 

BO  Brandon  v.  Cabiness,  10  Ala. 
155;  Hall  v.  Bishop,  78  Ind.  370; 
Scranton  v.  Stewart,  52  Ind.  68; 
Bounds  V.  Alee,  116  Iowa,  345,  89  N. 
W.  1098;  Werner  v.  Flies,  91  Iowa, 
146,  59  N.  W.  18;  Cincinnati  etc. 
E.  Co.  V.  Cook,  113  Ky.  161,  67  S.  W. 
383,  23  Ky.  Law  Kep.  2410;  Gordon 
V.  Stubbs,  36  La.  Ann.  625;  McEainy 
V.  Clark,  4  N.  C.  698;  Passavant  v. 
Cantor,  62  Hun,  623,  17  N.  Y.  Supp. 
37;  Joy  v.  Liverpool  etc.  Ins.  Co.,  32 
Tex.  Civ.  App.  433,  74  S.  W.  822; 
Forney  v.  Ferrell,  4  W.  Va.  729; 
Crowley  v.  Pendleton,  46  Conn.  62; 
Brown  v.  Moore,  6  Yerg.  (Tenn.) 
272;  Smith  v.  Burnham,  22  Fed.  Cas. 
No.  13,018,  2  Sum.  612.  In  Beyer  v. 
Schlenker,  150  Mo.  App.  671,  131  S. 
W.  465,  the  court,  after  dealing  with 
admissions  of  those  having  a  com- 
munity of  interest  (see  §  253,  post), 
said:  "It  is  clear  from  all  these  cases 
that,  where  there  is  but  one  devisee, 
the  declarations  of  that  party  against 
that  party's  own  interest,  whether 
made  before  or  after  the  probate  of 
the  will,  or  before  or  after  its  execu- 
tion by  the  testator,  are  admissible  in 
evidence.  We  know  of  no  authority 
to  the  contrary." 


§  237  (238)         THE  LAW  OF  EVIDENCE  IN  OIVIL  CASES. 
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The  question  always  is,  Did  the  party ''^  make  the  state- 
ment? And  if  he  did,  the  jury  will  weigh  the  presence  or 
absence  of  confirmation,  and  the  strength  or  weakness  of 
the  establishment  of  the  fact.^^  Under  the  ancient  prac- 
tice it  often  happened  that  the  party  to  the  record  was  only 
a  nominal  party;  and  it  was  sometimes  held  that  in  such 
cases  his  admissions  were  competent  as  against  the  real 
party  in  interest.  Thus,  the  admissions  of  an  assignor, 
the  nominal  plaintiff,  that  the  debt  had  been  paid  might 
be  given  against  his  assignee.^^  But  the  rule  came  to  pre- 
vail both  in  equity  and  in  law  that  where  the  assignee  was 
obliged  in  good  faith  to  sue  in  the  name  of  the  assignor, 
the  admissions  of  the  assignor  subsequent  to  the  assign- 
ment were  not  admissible  to  affect  the  rights  of  the  as- 
signee ;  ^*  and  where  in  such  a  case  a  receipt  of  payment 


51  By  a  pE^rty  is  meant  party  to 
the  action  who  has  been  served  with 
process:  Himrocl  Coal  Co.  v.  Adack, 
94  III.  App.  1;  Koplan  v.  Boston  Gas- 
light Co.,  177  Mass.  15,  58  N.  E.  183; 
Wise  V.  Wheeler,  28  N.  C.  196;  Black- 
well  V.  Davis,  2  How.  (Miss.)  812; 
Griswold  v.  Burroughs,  60  Hun,  558, 
15  N.  Y.  Supp.  314;  Peck  v.  Yorks, 
47  Barb.  (N.  Y.)  131;  Sayre  v. 
Woodyard,  66  W.  Va.  288,  66  S.  E. 
320.  In  actions  of  infants  by  their 
next  friend,  the  admissions  of  parents 
out  of  court  were  excluded  even  when 
the  next  friend  of  record  was  the 
father:  NefE  v.  City  of  Cameron,  213 
■Mo.  350,  127  Am.  St.  Rep..  606,  18 
L.  R.  A.,  N.  S.,  320,  111  S.  W.  1139. 

B2  Mason  v.  Lothrop,  7  Gray 
(Mass.),  354;  Teller  v.  Ferguson,  24 
Colo.  432,  51  Pac.  429;  Laidlaw  v. 
Sage,  2  App.  Div.  374,  37  N.  Y.  Supp. 
770  (a  specially  interesting  case,  in 
that  the  witness  testifying  to  the 
admission  of  the  party  did  not  know 
him  personally  and  could  only  de- 
scribe him,  the  time  and  the  place 
where  the  statement  was  made); 
Bender  v.  Brooks  (Tex.  Civ.  App.), 


130  S.  W.  653  (where  the  statement 
was  not  made  directly  to  the  party 
interested  but  addressed  to  the  class 
at  large  in  which  he  was  included). 

63  Tenney  v.  Evans,  14  N.  H.  343, 
40  Am.  Dec.  194;  Dillon  v.  Chou- 
teau, 7  Mo.  386;  Johnson  v.  Kerr,  1 
Serg.  &  R.  (Pa.)  25;  Moriarity  v. 
L.  C.  &  D.  Ry.  Co.,  L.  R.  5  Q.  B. 
320,  39  L.  J.  Q.  B.  109,  22  L.  T.  163, 
18  W.  R.  625. 

64  Timan  v.  Leland,  6  Hill  (N. 
Y.),  237;  Owings  v.  Low,  5  Gill  &  J. 
(Md.)  134;  Dunn  v.  Snell,  15  Mass. 
481;  Chapman  v.  Shattuck,  8  111.  49; 
State  V.  Jennings,  10  Ark.  428; 
Patrick  v.  McWilliams,  23  Ga.  348; 
Gillighan  v.  Tebbetts,  33  Me.  360; 
Cooke  V.  Cooke,  29  Md.  538;  Garland 
v.  Harrison,  17  Mo.  282;  Frear  v. 
Evertson,  20  Johns.  (N.  Y.)  142. 
But  so  long  as  the  admission  is  made 
while  the  party  making  it  retained 
any  interest  in  the  subject  matter  or 
in  the  absence  of  evidence  as  to 
when  the  interest  was  wholly  parted 
with,  the  statement  is  competent. 
The  qnantum  of  interest  retained  does 
not    affect    the    question:    Sally  y. 
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in  full  from  the  assignor  is  produced,  tlie  assignee  may- 
show  that  the  assig-nment  was  previously' inade.*^  Where 
the  practice  prevails  that  actions  must  be  brought  in  the 
name  of  the  real  party  in  interest,  it  is  clear  that  the  ad- 
mission, in  order  to  be  competent,  must  have  been  made  by 
the  party  or  by  someone  whose  interest  in  the  matter  in 
controversy  is  identified  with  that  of  the  party,  as  of  an 
agent,  a  joint  owner  or  a  predecessor.^"  If  not  so  iden- 
tified, the  admissions  are  not  competent  evidence  against 
either  the  one  beneficially  interested  or  the  real  party  in 
interest.®^  When  such  a  state  of  facts  exists  that  one  per- 
son has  the  right  to  use  the  name  of  another  as  nominal 
plaintiff  suing  for  the  former's  use,  admissions  in  the 
pleadings  (prosecuted  solely  for  the  benefit  of  the  usee) 
are  not  ordinarily  admissible  in  evidence  against  the  nom- 
inal plaintiff  in  another  action  between  the  latter  and  a 
third  person.®^ 


Gooden,  5  Ala.  78;  Wilmot  v.  Lyon, 
11  Ohio  C.  C.  238.  See,  also,  §§  244^ 
247,  posi. 

B5  i'rear  v.  Evertson,  20  Johns. 
(N.  Y.)  142.  See,  also,  Payne  v. 
Eodgers,  1  Doug.  (Eng.)  407;  Tier- 
nan  y.  Jackson,  5  Pet.  (IT.  S.)  580, 
8  L.  Ed.  234;  Head  v.  Shaver,  9  Ala. 
791;  Winch  v.  Keeley,  1  Term  Rep. 
619;  Henderson  v.  Wild,  2  Camp.  561. 

56  Van  Gelder  v.  Van  Gelder,  81 
N.  T.  625;  Downing  v.  Mayes,  153 
111.  330,  46  Am.  St.  Eep.  896,  38  N. 
E.  620;  Goldthorp's  Estate,  94  Iowa, 
336,  58  Am.  St.  Eep.  400,  62  N.  W. 
845;  H.  C.  Jiidd  &  Root  v.  New 
York  &  T.  S.  S.  Co.,  128  Fed.  7,  62 
C.  C.  A.  515.  See,  also,  §  239  et 
seq.,  infra. 

57  Sykes  V.  Lewis,  17  Ala.  261; 
Miller  v.  Miller,  7  Ariz.  316,  64  Pac. 
415;  Dazey  v.  Mills,  10  111.  67;  Day 
V.  Baldwin,  34  Iowa,  380;  Bissell  v. 
Erwin,  15  La.  94;  Butler  v.  Millett, 
47  Me.  492;  Owings  v.  Low,  5  Gill 
Si  J.   (Md.)    134;  Wing  v.  Bishop,  3i 

Evideaco  II — 24 


Allen  (Mass.),  456;  Thompson,  v. 
Mecosta,  141  Mich.  175,  104' N.  W. 
694;  Eberhardt  v.  Schuster,  10  Abb. 
N.  C.  (N.  Y.)  374;  Strother  v.  Aber- 
deen etc.  E.  Co.,  123  N.  C.  197,  31 
S.  E.  a86;  Boshear  v.  Lay,  6  Heisk. 
(53  Tenn.)  163;  Hall  v.  Clountz,  26 
Tex.  Civ.  App.  348,  63;  8.  W.  941; 
Palmer  v.  Cassin,  18  Fed.  Gas.  No. 
10,687,  2  Cranch  C.  C.  66. 

58  Netzow  Mfg.  Co.  v.  Southern 
Ey.  Co.,  7  Ga.  App.  163,  66  S.  B.  399. 
There  are  two  exceptional  cases 
which  must  be  noticed  en  passant.  It 
is  a  general,  rule,  with  but  few  ex- 
ceptions, that  the  answer  of  one 
defendant  is  not  evidence  against 
another.  Yet  when  the  right  of  the 
complainant  as  against  one  defendant 
is  only  prevented  frpm  being  com- 
plete, by  some  question  between  the 
plaintiff  and  the  second  defendant, 
the  answer  of  the  second  defendant 
may  be  read  as  evideace.  Thus,  if 
a  mortgage,  is  assigned,  and  the 
assignee  files  a  bill  against  both  the 


§  238  (239)         THE  LAW  OP  EVIDENCE  IN"  CIVIL  CASES. 
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§  238  (239).  Admissions  may  be  made  by  those  not 
parties,  if  identified  in  interest. — ^In  addition  to  the  real 
and  nominal  parties  to  an  action,  there  often  exist  those 
who  have  such  a  pecuniary  interest  in  the  result  that  their 


mortgagor  aiiid  the  assignor,  and  the 
mortgage  is  proved  and  the  assignor 
admits  the  assignment,  the  com- 
plaint will  be  entitled  to  a  decree, 
notwithstanding  the  mortgagor  may 
deny  all  knowledge  of  the  assign- 
ment: See  2  Dan.  Ch.  Pr.  982;  3 
Hare,  165.  The  reason  of  this  is 
that  the  mortgagor  has  no  interest 
in  the  assignment,  and  as  the  answer 
of  the  assignor  estops  Mm,  the 
equity  of  the  assignee  is  complete. 
If  the  answer  of  the  assignor  is 
evidence  to  prove  the  assignment, 
his  admissions  made  before  the  bill 
is  filed  must  be  evidence  of  the 
same  fact:  McLane  &  Plowman  v. 
Riddle,  19  Ala.  180,  overruling 
Moore  v.  Hubbard,  4  Ala.  187,  fol- 
lowed in  Nix  V.  Winter,  35  Ala. 
309.  In  an  action  on  a  duebill  the 
plaintiff  proved  the  signature  and 
rested.  The  defendant  offered  in 
evidence  a  written  statement  of  the 
plaintifCg  that  he  had  no  interest 
in  the  action  or  the  bill.  The  state- 
ment was  improperly  excluded.  The 
court,  after  stating  the  facts  and 
that  when  plaintiff's  case  was  rested 
he  appeared  to  be  the  real  plaintiff, 
said:  "It  would  be  very  strange  if  a 
defendant  were  not  at  liberty  to 
meet  such  a  case  by  the  plaintiff's 
own  declarations,  even  if  not  made 
in  the  formal  shape  in  which 
this  statement  appears.  But  it  is 
claimed  that  the  admission  of  Sher- 
man contained  in  itself  evidence 
that  he  was  not  the  real  plaintiff; 
and  it  is  urged  that  the  declarations 
of  an  assignor  are  not  competent  to 
impeach  the  title  of  his  assignee. 
We  are  not  disposed  to  question  the 


doctrine  that  an  assignor  cannot, 
after  the  tona  -fide  assignment  of  a 
chose  in  action,  and  notice  to  the 
debtor,  admit  away  his  assignee's 
title;  but  we  do  not  perceive  the 
applicability  of  that  rule  to  this 
case.  The  plaintiff,  while  admitting 
that  he  has  no  claim,  and  never  had 
any,  to  the  duebill  in  suit,  as  expli- 
citly denies  that  he  has  assigned  or 
disposed  of  it  to  anyone.  It  could 
by  no  process  become  the  property 
of  anyone  else,  without  such  assign- 
ment. And  while  this  admission 
shows  no  cause  of  action  in  himself, 
it  shows  no  cause  of  action  legally 
or  equitably  belonging  to  anyone 
else.  For  this  reason,  if  for  no 
other,  it  was  admissible":  Hogan  v. 
Sherman,  5  Mich.  60.  The  plaintiff 
of  record  generally  stands  (except 
in  official  suits  and  like  cases)  as 
the  ostensible  party  in  interest.  If 
it  is  objected  to  the  admissibility 
of  his  declarations  that  he  has 
parted  with  his  interest,  that  fact 
is  open  to  controversy,  and  its  de- 
cision belongs,  not  to  the  court,  but 
to  the  jury.  If  the  fact  of  such  as- 
signment appears  in  his  admissions, 
it  is  for  the  jury  to  determine  how 
much  of  the  admission  is  credible, 
and  how  much  to  be  disregarded:  1 
Greenl.  Ev.,  §  201.  If  a  court  as- 
sumes to  reject  his  statements  be- 
cause there  is  no  evidence  that  he 
has  parted  with  his  interest,  it  is 
encroaching  upon  the  province  of 
the  jury,  by  deciding  upon  a  fact 
which  is  important  in  arriving  at  a 
verdict:  Hpgan  v.  Sherman,  sw^rai 
Campbell  v.  l>ay,  16  Vt.  558. 


371 


ADMISSIONS. 


§  238  (239) 


admissions  throw  a  relevant  light  npon  certain  of  the  facts 
in  issue.  Consequently  admissions  may  be  made  by  such 
persons  not  parties  to  the  record,  provided  they  have  a 
substantial  interest  in  the  result.^'  By  substantial  interest 
is  meant  something  more  than  natural  anxiety,  as  in  the 


59  Bowen  v.  Snell,  11  Ala.  379; 
Hughes  V.  Spruanee,  15  Colo.  208, 
25  Pac.  307;  Blattner  v.  Weis,  19  111. 
246;  Brown  v.  Brown,  62  Kan.  666, 
64  Pac.  599;  Milton  v.  Hunter,  13 
Bush  (Ky.),  163;  Bigelow  v.  Foss, 
59  Me.  162;  Fickett  v.  Swift,  41  Me. 
65,  66  Am.  Dec.  214;  Tyler  v.  XJlmer, 
12  Mass.  163;  Bayley  v.  Bryant,  24 
Pick.  (Mass.)  198;  Dillon  v.  Chou- 
teau, 7  Mo.  386;  Eich  v.  Eldredge, 
42  N.  H.  153;  Pike  v.  Wiggin,  8  N. 
H.  356;  Hamblett  v.  Hamblett,  6  N. 
H.  333;  Wagner  v.  Allemania,  71 
Misc.  Eep.  448,  128  N.  Y,  Supp.  629; 
Benjamin  v.  Smith,  4  Wend.  (N.  Y.) 
332,  12  Wend.  (N.  Y.)  404;  Shields 
V.  Whitaker,  82  N.  C.  516;  Kerchuer 
V.  Keilly,  72  N.  C.  171;  Fay  v. 
Feeley,  18  E.  I.  715,  30  Atl.  342; 
Brown  v.  Moore,  6  Yerg.  (Tenn.) 
272;  Eobinson  v.  Hutchinson,  31  Vt. 
443;  Kinnane  v.  Conroy,  52  Wash. 
651,  101  Pac.  223;  Fourth  Nat.  Bank 
V.  Albaugh,  188  U.  S.  734,  23  Sup. 
Ct.  Eep.  450,  47  L.  Ed.  673;  Coates 
V.  Kelty,  27  U.  C.  Q.  B.  284.  But 
the  statements  of  a  husband  claiming 
ownership  cannot  be  used  in  an  action 
by  a  wife  for  conversion  of  her  prop- 
erty: McKnight  v.  United  States, 
130  Fed.  659,  65  C.  C.  A.  37.  And 
the  admissions  of  one  entitled  under 
a  will  are  only  competent  against 
himself.  He  may  not  prejudice  the 
rights  of  others.  The  supreme  court 
of  Georgia  in  Morris  v.  Stokes,  21 
Ga.  552,  said:  "Were  the  sayings  of 
John  L.  Lewis,  a  principal  legatee, 
and  a  real,   though    not    a    formal 


party  to  the  record,  admissible?  We 
are  called  on  for  the  first  time  to 
decide  this  question.  It  has  become 
a  settled  rule  of  this  court  that  the 
admissions  of  the  propounder  of  the 
will,  who  is  also  a  legatee  for  a 
large  amount,  may  be  proven.  And 
this  proposition  is  abundantly  sus- 
tained by  authority.  ,  But  here  the  will 
is  propounded  for  probate  by  another. 
Can  the  sayings  of  a  principal 
legatee  be  received  in  this  issue? 
We  think  so,  in  all  cases,  so  far  as 
his  own  interest  is  to  be  affected. 
And  the  jury,  upon  sufficient  proof, 
may  strike  out  his  legacy  and  estab- 
lish the  balance  of  the  will,  so  that 
a  will  may  be  good  as  to  one  party, 
and  bad  as  to  another;  valid  as  to 
some  parts  and  invalid  as  to  others: 
Trimlestown  v.  D'Alton,  1  Wms.  on 
Ex'ors,  43;  1  Dow.  &  C.  85,  6  Eng. 
Eeprint,  456,  decided  in  the  House 
of  Lords,  on  appeal  from  the  Irish 
Chancery.  Beyond  tkis  we  cannot 
find  sufficient  authority  to  go. 
There  is  one  reported  case  in. Mass- 
achusetts which  goes  to  the  extent 
of  allowing  the  testimony  to  come 
in,  so  as  to  affect  all  who  take  under 
the  will:  Atkins  v.  Sanger,  1  Pick. 
(Mass.)  192.  But  it  is  unsustained, 
and  is  considered  irreconcilable  with 
the  general  doctrine  laid  down,  both 
there  and  elsewhere.  Let  a  com- 
munity of  purpose  or  joint  interest 
be  first  made  out  between  all  the 
legatees,  and  then  the  admission  of 
one  may  bind  the  rest,  not  other- 
wise." 
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case  of  parent  and  cMld.  It  must  be  taken  to  mean  pecuni- 
ary interest  in  the  way  of  profit  or  legal  obligation.*"  It 
is  shown  by  evidence  dehors  the  declarations  of  such  party. 
It  is  obvious  that  the  statement  of  a  party  claiming  inter- 
est should  not  per  se  be  sufficient  to  aid  or  oust  a  claim. 
The  rule  appears  to  be  that  evidence  of  interest  or  no  inter- 
est, as  the  case  may  be,  should  be  given  as  a  foundation 
for  the  introduction  of  the  admission.  In  other  words, 
before  the  declarations  of  one  not  a  party  to  the  record  can 
be  received  on  the  ground  that  he  is  the  real  party  in  inter- 
est, such  interest  must  be  shown  by  competent  evidence. 
And  the  declarations  of  one  who  is  neither  a  party  nor  a 
witness  are  inadmissible  for  this  purpose.®^  For  example, 
the  admissions  and  acts  of  the  cestui  ^ue  trust  are  admis- 
sible, although  he  is  not  a  party  to  the  record,  on  the 
ground  that  he  is  the  real  party  in  interest.^^  In  an  action 
against  a  sheriff  for  the  default  of  his  deputy  the  letters 
and  declarations  of  the  deputy  are  competent,  since  the 
deputy  is  answerable  over^to  the  sheriff  in  another  action 
in  which  the  record  of  the  former  action  may  be  used  as 
evidence.*^*  And  where  the  effect  of  a  contract  is  that  a 
surety  shall  be  responsible  for  the  acts  and  admissions  of 
the  principal,  such  admissions  are  competent  evidence 
against  the  surety.**  But  ordinarily  where  a  principal  is 
not  a  party  to  the  suit,  his  declarations  are  not  admissible, 
unless  they  are  made  while  the  employment  in  which  the 

60  Stratford   v.   Sanford,   9    Conn.  6S  Tyler  v.  Ulmer,  12  Mass.  163. 

275;  Taylor  v.  Grand  Trunk  Ky.  Co.,  «*  Blair  v.  Perpetual  Ins.   Co.,  10 

48  N.  H.  304,  2  Am.  Eep.  229.  Mo.  559,  47  Am.  Dec.  129;  Snell  v. 

Bi  Bowen   V.    Snell,    11    Ala.    379;  Allen,   1   Swan   (Tean.),  208;   Casky 

Eyan   v.  Merriam,  4   Allen   (Mass.),  v.    Haviland,    13    Ala.    314;   United 

77;     Smith     v.     Aldrioli,     12     Allen  States     v.     Cutter,     Fed.     Cas.     No. 

(Mass.),    553;    Mullins    v.    Lyles,    1  14,911,  2  Curt.   (U.  S.)   617;   Lanea- 

Swan   (Tenn.),  337.  sMre  Ins.  Co.  v.  Callahan,  68  Minn. 

ea  Hanson  v.  Parker,  1  Wils.  257;  277,  64  Am.  St.  Eep.  475,  71  N.  W. 

Harrison    v.    Vallanee,    1  Bing.  45;  261;  Bank  of  Brighton  v.  Smith,  12 

Doe  V.  Wainwright,  3  Nev.  &  P.  598,  Allen  (Mass.),  243,  90  Am.  Dee.  144; 

5  Ad.  &  B.  520,   111  Eng.  Eeprint,  Guarantee    Co.   v.    Phenix   Ins.    Co., 

1262;  MoLemore  v.  Nuckolls,  37  Ala.  124  Fed.  170,  59  C.  C.  A.  376, 
662. 
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principal  was  engaged  continued,  and  in  sucli  manner  as 
to  be  part  of  the  res  gestae.^^  Greenleaf  puts  it  ttat: 
"The  admissions,  which  are  thus  receivable  in  evidence, 
must,  as  we  have  seen,  be  those  of  a  person  having  at  the 
time  some  interest  in  the  matter  afterwards  in  controversy 

in  the  suit  to  which  he  is  a  party The  law,  in  regard 

to  this  source  of  evidence,  looks  chiefly  to  the  real  parties 
in  interest,  and  gives  to  their  admissions  the  same  weight, 
as  though  they  were  parties  to  the  record.  Thus  the  ad- 
missions of  the  cestui  que  trust  of  a  bond ;  those  of  the  per- 
sons interested  in  a  policy  effected  in  another's  name,  for 
their  benefit;  those  of  the  shipowners,  in  an  action  by  the 
master  for  freight;  those  of  the  indemnifying  creditor, 
in  an  action  against  the  sheriff ;  those  of  the  deputy  sheriff, 
in  an  action  against  the  high  sheriff  for  the  misconduct 
of  the  deputy;  are  all  receivable  against  the  party  making 
them.  And,  in  general,  the  admissions  of  any  party  repre- 
sented by  another,  are  receivable  in  evidence  against  his 
representative."'^®  But  it  is  not  every  collateral,  inci- 
dental or  contingent  interest  in  the  result  of  a  suit  that 
furnishes  legal  ground  for  the  introduction  of  hearsay  tes- 
timony, as  being  the  admission  of  a  party  in  interest.  For 
instance,  take  the  cases  cited  by  Greenleaf,  in  the  passage 
just  quoted,  and  we  find  the  kind  of  interest,  which  makes 
the  admissions  of  a  person  evidence  in  a  case  in  which  he 
is  not  a  nominal  or  real  party,  very  different  from  that 
of  the  interest  of  an  insurance  company  which  had  paid 
a  claim  upon  it  under  the  circumstances  disclosed  in  the 
important  New  York  case  referred  to  in  the  notes.®^     Thus, 

65  Cheltenliam   Fire   Brick   Co.    v.      Y.  489;  White  v.  German  Nat.  Bank, 
Cook,  44  Mo.  29;  Bailey  v.  MeAlpin,      9  Heisk.  (Tenn.)  475. 

66  1  Greenl.  Ev.,  §§  179,  180;  La- 
mar  V.   Mioou,   112   U.   S.   452,   465, 


122  Ga.  616,  50  S.  E.  388;  Knott  v, 
Peterson,  125  Iowa,  4t)4,  101  N.  W, 
173 ;_  Chelmsford  Co.  v.  Demarest,  7      28  L.  Ed.  751,  5  Sup.  Ct.  Eep.  221. 


Gray   (Mass.),  1;   Commonwealth  v. 
Wrassfield,    7   B.    Mon.     (Ky.)     447 
Shelby  v.  Governor,  2  Blackf.  (Ind.) 
289;    Lee   v.   Brown,   21   Kan.   458 
Cassity     v.     Eobinson,     8     B.    Mon, 
(Ky.)    279;   Hatch  v.  Elkins,  65  N, 


6T  H.  C.  Judd  &  Eoot  V.  New  York 
etc.  Co.,  128  Fed.  7,  62  C.  C.  A.  515, 
we  extract  the  excellent  syllabus  to 
that  case  in  full  from  the  Federal 
Reporter :  "In  an  action  by  the 
owner    of    goods    against    a    carrier 
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the  interest  of  tlie  cestui  que  trust  of  a  bond,  in  a  suit  by 
the  trustee,  is  an  original  interest,  and  not  a  mere  inci- 
dental interest  in  the  result  of  the  suit ;  so,  also,  the  interest 
of  persons  in  a  policy  effected  in  another's  name,  for  their 
benefit.  So,  also,  of  the  ship  owners,  in  an  action  by  the 
master  for  freight;  the  interest,  of  the  ship  owners  and 
master  is  identical  and  original  in  the  thing  itself  that  is 
sued  for,  not  a  mere  incidental  interest  in  the  result  of  a 
suit;  so,  also,  the  interest  of  the  indemnifying  creditor,  in 
an  action  against  the  sheriff  for  trespass ;  the  creditor  con- 
trolled the  writ  under  which  the  sheriff  acted,  and  the 
sheriff  committed  the  alleged  trespass  by  the  direction  of 
the  indemnifying  creditor.  The  same  is  true  as  to  the  ac- 
tion of  a  deputy  sheriff,  for  the  misconduct  of  the  deputy.®* 


to  recover  for  a  loss  of  goods 
through  the  alleged  negligence  of  the 
defendant,  in  order  to  render  admis- 
sions of  an  insurer  of  the  goods,  as 
against  its  interest,  admissible  (if 
admissible  under  any  circum- 
stances), it  must  have  been  a  party 
to  the  suit,  either  on  the  record  or 
otherwise,  in  complete  control  of  the 
litigation.  It  must  not  only  have 
paid  to  the  insured  in  full  and  un- 
conditionally the  indemnity  for 
which  it  had  become  liable,  but  it 
must  have  actually  asserted  its  right 
of  subrogation  by  bringing  and  con- 
trolling the  suit  in  the  name  of  the 
assured,  before  it  can  be  invested 
with  such  an  interest  as  a  real  party 
as  to  render  its  admissions  compe- 
tent evidence  in  behalf  of  defend- 
ant. The  fact  that  it  has  a  contin- 
gent or  collateral  interest  in  the  re- 
sult of  the  suit  growing  out  of  its 
contract  with  plaintiff,  with  which 
defendant  has  no  concern,  cannot 
render  its  admission  competent  evi- 
dence to  relieve  defendant  from  lia- 
bility under  its  contract  with  plain- 
tiff." 


68  Judd  V.  New  York  etc.  Co., 
supra.  "In  no  sense,"  said  the  court 
in  that  case,  "are  the  plaintiffs  in 
this  case  the  representatives  of  the 
insurer,  in  the  suit  brought  by 
them  against  the  wrongdoer.  The 
liability  of  the  latter  to  the  plain- 
tiffs arose  out  of  a  contractual  re- 
lation between  them,  to  which  the 
insurance  company  was  in  no  wise 
privy,  and  the  contract  between  the 
plaintiffs  and  the  insurance  com- 
pany was  solely  collateral  thereto. 
The  insurance  company,  by  reason 
of  its  insurance,  had  no  original  re- 
lation to  the  contract  between  the 
plaintiifs  and  the  defendant  in  this 
suit,  or  to  the  tort  which  consti- 
tuted the  cause  of  action.  With- 
out undertaking  to  define  with  ex- 
actness the  interest  which  one  must 
have  in  the  subject  matter  of  the 
suit,  to  render  his  admissions  evi- 
dence against  either  plaintiffs  or 
defendant,  it  is  obvious  that  the  in- 
terest described  by  Greenleaf  as  suf- 
ficient for  this  purpose,  in  the  pas- 
sage cited,  grows  out  of  conditions 
very  different  from  those  existing 
in  the  case  before  us." 
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It  is  also  a  requisite  that  the  statements  should  have  been 
made  during  the  continua,nce  of  the  interest.  Declarations 
made  after  the  declarant  has  ceased  to  have  any  interest  in 
the  matter  are  not  admissions,  but  mere  hearsay.*® 

§  239  (240).  Admissions  by  those  in  privity  of  interest 
— Definitions  of  "privy" — Mode  of  proof — Grantor  and 
grantee. — The  words  "privity"  and  "privy"  are  so  fre- 
quently used,  especially  with  reference  to  admissions,  that 
a  short  inquiry  into  their  signification  and  application  is 
necessary.  Privity  means  mutual  succession  or  relation- 
ship to  the  same  rights  of  property. ''*  Privies  are  those 
who  have  mutual  or  successive  relationship  to  the  same 
right  of  property  or  subject  matter,  such  as  "personal 
representatives,  heirs,  devisees,  legatees,  assignees,  volun- 
tary grantees  or  judgment  creditors  or  purchasers  from 
them  with  notice  of  the  facts. ' '  ''^  Lord  Coke  divides  privies 
into  three  classes — 1.  Privies,  in  blood;  2.  Privies  in  law; 
and  3.  Privies  by  estate.''^  The  books  mention  five 
kinds  of  privies — ^privies  of  blood,  such  as  the  heir  to  the 
ancestor;  privies  in  representation,  as  executors  and  ad- 
ministrators to  the  deceased;  privies  in  estate  between 
donor  and  donee,  lessor  and  lessee;  privies  in  respect  of 
contract;  and  privies  on  account  of  estate  and  contract 

69  Deady  v.  Harrison,  1  Stark.  60;  same  principle,  namely,  that  a 
Clarke  v.  Waite,  12  Mass.  439;  party  claiming  through  another  is 
Br'  ;e  v.  Eggleston,  14  Mass.  245,  estopped  by  that  which  estopped 
7  Am.  Dec.  209;  Phoenix  v.  Dey,  that  other  respecting  the  same  sub- 
5  Johns.  (N.  Y.)  412;  Patton  v.  ject  matter.  Thus,  an  heir  who  is 
Goldsborough,  9  Serg.  &  E.  (Pa.)  privy  in  blood  would  be  estopped  by 
47;  Babb  v.  Clemson,  10  Serg.  &  B,  a  verdict  against  his  ancestor, 
(Pa.)  419,  13  Am.  Dec.  684;  Shep-  through  whom  he  claims.  An  exec- 
herd  V.  Hayes,  16  Vt.  486.  utor  or  administrator,  suing  or  sued 

TO  Ureenl.  Ev.,  §  523.  as  such,  would  be  bound  h^  a  verdict 

71  Greenl.  Ev.,  §  189;  Story  Eq.,  against  his  testator  or  intestate,  to 
§  165;  Henry  v.  Woods,  77  Mo.  277;  whom  he  is  privy  in  law.  With  re- 
Haley  V.  Bagley,  37  Mo.  363.  gard  to  privies  in  estate,  a  verdict 

72  The  doctrine  of  estoppel,  how-  against  feoffor  would  estop  feofee, 
ever,  so  far  as  it  applies  to  persons  and  lessor,  the  lessee:  Sta^y  v. 
falling  under  these  denominations.  Thrasher,  6  How.  (XJ.  S.)  44,  12  L. 
applies  to  them  under  one  and  the  Ed..  337. 
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together/^  "The  ground  of  privity  is  property  and  not 
personal  relation."''*  "We  elsewhere  discuss  the  rule  by 
which  judgments  are  made  binding,  not  only  upon  parties 
to  the  record,  but  also  upon  those  in  privity  with  such  par- 
ties.''^ It  is  on  the  same  general  principle  that  admissions 
may  be  competent  when  made  by  anyone  who  is  privy  in 
the  character  above  set  out  to  any  party  to  the  proceed- 
ing.''®  In  either  case  the  judgment  or  admission  is  received 
on  the  theory  that  the  person  upon  whom  it  operates  is 
identified  in  interest  with  the  party  to  the  suit.  Wliere 
one  person  succeeds  to  the  same  rights  of  property  for- 
merly enjoyed  by  another,  there  is  often  such  privity  that 
the  rights  of  the  owner  in  such  property  may  be  affected 
by  the  statements  of  the  latter.  It  will  be  seen  that  this 
principle  has  often  been  applied  both  in  respect  to  real  and 
personal  property.  In  either  case,  where  the  successor  in 
title  claims  under  a  former  owner,  near  or  remote,  he  may 
be  chargied,  subject  to  the  limitations  hereafter  mentioned, 
with  the  admissions  of  his  predecessor  qualifying  or  limit- 
ing his  rights  in  respect  to  such  property.  It  is  an  estab- 
lished rule  of  evidence  that  the  declarations  of  a  person 
under  whom  title  is  claimed  are  receivable  against  the 
successor  so  claiming,  if  admissible  at  all,  on  the  theory 
that  there  is  sufficient  identity  of  interest  to  render  the 
statements  of  the  former  equally  receivable  with  the  ad- 
missions of  the  latter  himself .''''     The  mode  of  proving  such 

73  Tinkham  v.  Borst,  24  How.  P1-.  159,  82  Atl.  233;  Stewart  v.  Strider, 
(N.  Y.)  246.  38    App.    D.    C.    459;    Close    v.    City 

74  Bigelow,  Estop.  142;  Bailey  v.  of  Chicago  (111.),  100  N.  E.  215; 
Sundberg,  49. Fed.  583,  1  C.  C.  A.  Buroh  v.  Nicholson  (Iowa),  137  N. 
387.  W.    1066;    Garrard   v.   Hibbard,    152 

75  See  §  587  et  seq.,  post.  Ky.    672,    153    S.    W.    947;    Whelan 

76  JSteph.  Ev.,  art.  16;  1  Greenl.  v.  Union  Pac.  E.  Co.,  91  Neb.  238, 
Ev.,  §  189.  For  definitions  and  il-  136  N.  W.  20;  Ball  v.  Danton  (Or.), 
lustrations  of  different  classes  of  129  Pac.  1032;  Eankin  v.  Eankin 
privies,  see  §  587,  post.  See,  also,  (Tex.  Civ.  App.),  151  S.  W.  527; 
full  note  as  to  declarations  of  per-  Smith  v.  Stanley  (Va.),  75  S.  E. 
sons   in   possession,    Lancaster    Nat.  742. 

Bank  v.  Taylor,    95    Am.    Deo.    70.  77  Beasley  v.  Clarke,  102  Ala.  254, 

See,  also,  the  following  recent  de-  14  South.  744;  Arthur  v.  Gayle,  38 
cisions:    Boy   v.   Moore,    85     Conn.      Ala.    259;    McFadden  v.   EUmaker, 
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admissions  is  the  same  as  that  already  described.  After 
the  necessary  foundation  of  privity  is  laid  for  them,''^^  the 
evi'dence  is  prima  facie  established  when  the  admission  is 
proved,  and  there  is  no  onus  on  the  party  using  it  to  avail 
himself  of  the  testimony  of  the  one  who  made  the  admis- 
sion.''''    The  admissions  with  which  the  successor  may  be 


52  Cal.  348;  Pierce  v.  Roberts,  57 
Conn.  31,  17  Atl.  275;  Norton  v. 
Fettibone,  7  Conn.  319,  18  Am.  Dee. 
116;  Doughty  v.  McMillan,  92  Ga. 
818,  19  8.  E.  59;  Meek  v.  Holton,  22 
Ga.  491;  Gage  v.  Eddy,  179  111.  492, 

53  N.  E,  1008;  Waggoner  v.  Cooley, 
17  111.  239;  Justice  v.  Justice  (Ky.), 
124  S.  W.  351;  Leefe  v.  Walker,  18 
La.  1;  Fall  v.  Fall,  100  Me.  98, 
60  Atl.  718 ;  Robinett  v.  Wilsonj  8  Gill 
(Md.),  179;  Blake  v.  Everett,  1 
Allen  (Mass.),  248;  Binney  v.  Hull, 
5  Pick.  (Mass.)  503;  Taylor  v.  Hess, 
57  Minn.  96,  58  N.  W.  824;  Graham 
V.  Busby,  34  Miss.  272;  Cavin  v. 
Smith,  24  Mo.  221;  Cunningham  v. 
Fuller,  35  Neb.  58,  52  N.  W.  836; 
Baker  v.  Haskell,  47  N.  H.  479,  93 
Am.  Dec.  455;  Dow  v.  Jewell,  18 
N.  H.  340,  45  Am.  Dec.  371,  and 
note;  Miller  v.  Feenane,  50  N.  J. 
h.  32,  11  Atl.  136;  Jaekson  v.  Mc- 
Chesney,  7  Cow.  (N.  Y.)  360,  17 
Am.  Dec.  521;  Chadwick  v.  Pon- 
ner,  69  N.  Y.  404;  Gidney  v.  Logan, 
79  N.  C.  214;  Renwick  v.  Reuwick, 
»  Rich.  (S.  C.)  50;  Bollinger  v.  Mc- 
Minn,  47  Tex.  Civ.  App.  89,  104  S. 
W.  1079;  Coughran  v.  Alderete  (Tex. 
Civ.  App.),  26  S.  W.  109;  Stewart 
V.  Doak  Bros.,  58  W.  Va.  172,  52 
S.  E.  95;  Fry  v.  Feamster,  36  W. 
Va.  454,  15  S.  E.  253. 

78  Erbes  v.  Smith,  35  Mont.  38, 
88  Pac.  568;  Aiken  v.  Cato,  23  Ga. 
154;  Harrell  v.  Culpepper,  47  Ga. 
635;  Fall  v.  Fall,  100  Me.  98,  60 
Atl.  718.  In  Pierce  v.  Bemis,  120 
Ga.   536,  48  S.  E.   128,  the  alleged 


declaratioii  was  not  fixed  in  point  of 
time. 

TO  Deming  v.  Carrington,  12  (Jonn, 
1,  30  Am.  Dec.  591;  Sandifer  v. 
Hoard,  59  111.  246;  Smith  v.  Le 
Force,  14  Ky.  Law  Rep.  399;  Holt 
V.  Walker,  26  Me.  107,  45  Am.  Dec. 
98;  Coale  v.  Harrington,  7  Har.  &' 
J.  (Md.)  147;  Johnson  v.  Patterson, 
9  N.  C.  183,  11  Am.  Dec.  756;  Gib- 
blehouse  v.  Strong,  3  Eawle  (Pa.), 
437;  Alger  v.  Andrews,  47  Vt'.  238; 
WalthaU  v.  Johnston,  2  Call  (Va.), 
275.  In  England,  Lord  Mansfield 
always  insisted  on  the  production  oi: 
the  declarant,  but  that  bad  law 
was  abrogated  by  his  successor  and 
has  not  since  been  recognized.  It 
is  alluded  to  in  Guy  v.  Hall,  7  N. 
C.  150,  and  the  reasoning  is  so  clear 
that  that  part  of  the  opinion  is  ex- 
tracted. "But,  it  is  said,  that  the 
person  whose  declarations  are  of- 
fered is  entirely  disinterested  and 
within  the  process  of  the  court, 
and  therefore  should  himself  be 
sworn.  There  would  be  some  weight 
in  this  objection,  if  they  were  of- 
fered as  the  declarations  of  a  dis- 
interested individual  in  those  cases 
where  such  declarations  are  admis- 
sible, to  wit,  in  cases  of  pedigree 
and  boundary;  for  then  the  declara- 
tions would  be  inadmissible,  if  the 
higher  evidence,  the  oath  of  the, 
party,  could  be  had.  In  all  other 
eases,  except  those,  of  pedigree  and 
boundary,  the  declarations  of  dis- 
interested individuals  are  inadmis- 
sible; for  they  are  nothing  but  hear- 
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charged  are  of  course  of  great  variety.  For  example,  it  is 
admissible  as  against  the  grantee  to  prove  the  declarations 
of  the  grantor,  while  in  possession,  that  his  deed  had  been 
antedated.*"  And  it  has  been  laid  down  that  they  must 
be  statements  affecting  the  property  granted  and  of  the 
knowledge  of  the  declarant.  For  instance,  a  statement 
that  the  grantor  had  been  told  some  fact  concerning  the 
rightful  owner  of  the  land  is  mere  hearsay.  Such  were  the 
circumstances  in  an  Alabama  case,*^  a  suit  for  possession 
of  lands,  and  a  witness  for  the  plaintiff  was  wrongly  per- 
mitted to  testify  that  he  heard  a  predecessor  in  possession 
of  the  defendant  say  that  while  he  (the  predecessor)  was 
in  possession,  his  predecessor  had  told  him  the  nature  of 
the  possession,  which  was  pure  hearsay. 

§  240  (241).  Same,  continued — Illustrations. — The  con- 
duct and  declarations  of  the  grantor,  before  the  convey- 
ance, respecting  the  estate  conveyed,  which  tend  to  prove 
a  fraudulent  intention  on  his  part,  are  proper  upon  an  in- 
quiry into  the  validity  of  such  conveyance  by  a  creditor  or 
subsequent  purchaser  who  alleges  it  to  be  fraudulent.*^     So 

say.     In  this  case,  they  are  offered  Laidlaw,    2    K.    &    G.    420;    Eing   v. 

as    coming   from  a   Privy   in   Estate,  Pugsley,  2  P.  &  B.  303. 

and    therefore,    in    Law,     from    the  si  Beasley  v.  Clarke,  102  Ala.  254, 

party   himself;    for   the   privy   com-  14  South.  744. 

pletely  represents  him,  so  that  the  82  Alexander  v.  Caldwell,  55  Ala. 
question  whether  the  person  be  now  517;  Visher  v.  Webster,  8  Cal.  109; 
disinterested  to  declare  the  truth  Tibbals  v.  Jacobs,  31  Conn.  428;  Pet- 
and  is  amenable  to  the  process  of  tibone  v.  Phelps,  13  Conn.  445,  35 
the  court,  does  not  affect  the  point  Am.  Dec.  88;  Ewing  v.  Gray,  12  Ind. 
now  under  consideration.  It  '  is  64;  Hoose  v.  Bobbins,  18  La.  Ann. 
asked,  Why  not  swear  him?  The  an-  648;  Guidry  v.  Grivot,  2  Mart.,  N. 
swer  is.  The  party  likes  his  deolara-  S.  (La.),  13,  14  Am.  Dec.  193;  Bridge 
tions  better.  He  may,  from  some  v.  Eggleston,  14  Mass.  245,  7  Am. 
motive,  vary  his  statement;  and  the  Dec.  209;  Foster  v.  Hall,  12  Pick, 
party  offering  this  evidence  is  alone  (Mass.)  89,  22  Am.  Dec.  400;  Wads- 
to  judge.  It  is  true,  if  he  be  now  worth  v.  Williams,  100  Mass.  126; 
disinterested,  either  party  may,  if  he  Chadwick  v.  Ponuer,  69  N.  Y.  404; 
choose,  call  him  as  a  witness."  Jackson  v.  Myers,  11  Wend.  (N.  Y.) 
80  Jackson  v.  Bard,  4  Johns.  (N.  533;  Eeichart  v.  Castator,  5  Binn. 
Y.)  230,  4  Am.  Dec.  267,  and  the  fol-  (Pa.)  109,  6  Am.  Deo.  402.  See  ex- 
lowing    Canadian    cases:     Wallaca  v.  tended  note  on  this  subject  to  Horton 
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admissions  made  by  one,  who  at  the  time  held  the  legal 
title,  to  the  effect  that  he  had  contracted  by  parol  to  sell 
the  same  to  another  and  had  received  the  pay  therefor,  are 
competent  evidence  against  all  persons  claiming  title  under 
or  through  him.**  The  principle  on  which  such  evidence 
is  received  is  that  the  declarant  was  so  situated  that  he 
probably  knew  the  truth,  and  his  interests  were  such  that 
he  would  not  have  made  the  admissions  to  the  prejudice 
of  his  title  or  possession,  unless  they  were  true.  The  re- 
gard which  one  so  situated  would  have  to  his  interest  is 
considered  sufficient  security  against  falsehood.**  But  in 
such  a  case  there  must  be  proof  of  notice  to  the  grantee  of 
such  fraudulent  intent.*^  And  such  notice  in  the  case  of 
a  subvendee  cannot  be  proved  by  declarations  of  the  gran- 
tor made  after  he  had  parted  with  his  interest  and  not 
in  the  presence  of  the  subvendee.*®  The  declarations  of 
the  grantor  are  admissible  against  the  vendee  to  show  that 
his  possession  was  not  adverse;^''  to  show  the  source  of 
title,  and  that  the  grantor  had  only  a  life  estate;**  that 
another  person  of  the  same  name  had  the  legal  title, -^^  or 
the  equitable  title ;°°  that  he  held  as  trustee  merely,  even 
though  he  be  alive  at  the  time  of  trial  ;''^  that  there  was  a 
mistake  in  the  deed;*^  a  statement  in  disparagement  of  a 
homestead  interest;^*  statements  as  to  boundaries;®*  or 
as  to  the  limits  of  a  highway ;^^  that  in  purchasing  at  a 

I 

V.    Smith,    42    Am.    Dee.    631;    Bob-  S9  McDuffie  v.  Clark,  39  Hun   (N. 

inson  v.  Pitzer,  3  W.  Va.  335;  Ven-  Y.),  166. 

able  V.   United   States  Bank,   2  Pet.  90  Walker  v.  EUedge,  65  Ala.  51. 

(tr.  S.)  107,  7  L.  Ed.  364.  9i  GibWehouse  v.  Stong,  3  Bawle 

83  Chadwick  v.   Fonner,   69   N.   T.  (Pa.),  437. 

404.  92  Allen   v.   MeGaughey,   31   Ark. 

84  Chadwick  v.   Fonner,   69   N.   Y.      252. 

404.  93  Anderson  v.  Kent,  14  Kan.  207. 

85  Bridge  v.  Eggleston,  14  Mass.  94  Flagg  v.  Mason,  141  Mass.  64, 
245,  7  Am.  Deo.  209;  Den  ex  dem.  6  N.  E.  702;  Fry  v.  Stowers,  92  Va. 
Pickett  V.  Pickett,  3  Dev.  (N.  C.)  6.  13,   22   S.   E.   500;    Deming   v.    Car-' 

86  Taylor  v.  Webb,  54  Miss.  36.  rington,  12  Conn.  1,  30  Am.  Dec.  591 ; 

87  Betts  V.  Davenport,  3  Conn.  286.  Eix  v.  Smith,  145  Mich.  203,  108  N. 

88  Dooley  v.  Baynes,  86  Va.  644,  10  W.  691. 

S.  E.  974.  9B  state  v.  Vale  Mills,  63  N.  H.  4. 
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tax  sale  lie  purchased  as  the  agent  of  another.^®  Declara- 
tions made  by  a  deceased  owner,  while  in  possession,  as  to 
the  corners  and  lines  are  admissible.^'^  Inasimich  as  the 
basis  of  the  admissibility  of  the  statement  is  the  privity, 
it  cannot  be  used  against  one  who  claims,  not  under,  but 
against  the  interest  derived  from  the  grantor.  Such  a 
claim  cannot  be  affected  by  the  mere  declarations  of  the 
holder  of  an  adverse  title  which,  in  that  case,  are  akin 
to  self-serving  statements.®^  And  where  a  grantor  had 
made  admissions  before  signing  a  deed  to  one  part  of  his 
land,  they  were  inadmissible  against  a  bona  fide  purchaser 
without  notice  of  the  other  part  of  such  land.^^  Although 
where  both  parts  were  sold  to  the  same  purchaser  they 
are  admissible  in  respect  to  the  later  purchase.^"" 

§  241  (242).  Limitations  upon  the  rule — Statements 
before  acquisition — Before  and  after  alienation. — ^A  little 
examination  will  show  that  the  admissions  are  practically 
confined  to  that  period  between  the  acquisition  of  the  prop- 
erty by  the  grantor  and  up  to  Ms  alienation  of  it  with  the 
exceptions  hereinafter  noted  as  to  fraud  or  tlje  grantor  re- 
maining in  possession  after  the  execution  of  the  convey- 
ance. It  may  be  stated  generally  that  when  one  person 
takes  an  estate  as  successor  to  another,  claiming  under  him, 
he  takes  such  estate  cum  onerc.  The  rule  has  often  been 
stated  that  in  such  cases  the  declarations  of  the  grantor 
against  his  title,  while  in  possession  of  the  premises,  are 
always  admissible,  not  only  against  him,  but  against  those 
who  claim  under  him.^    It  has  often  been  held  ' '  that  the  con- 

9«  Bauoum  v.  George,  65  Ala.  259.  »9  Kensington    Ey.    Co.   v.     Moore, 

97  Gratz  V.  Beates,  45  Pa.  495;  115  Md.  36,  Ann.  Cas.  1912C,  1306, 
Weidman  v.  Kobr,  4  Serg.  &  R.  (Pa.)       80  Atl.  614. 

174;     Davis    v.    Jones,    3    Head  (40  lOO  Campbell   v.    Holland,    22    Neb. 

Tenn.),  603;  Hurt  v.  Evans,  49  Tex.  587,  35  N.  W.  871. 

311.     See,  also,  extended  note  to  Peo-  l  Harp  v.  Harp,   136   Cal.  421,   69 

pie  V.  Vernon,  95  Am.  Dec.  70.  Pae.  28;  Williams  v.  Harter,  121  Cal. 

98  Duff  V.  Leary,  146  Mass.  533,  47,  53  Pac.  405;  Beers  v.  Hawley,  2 
16  N.  B.  417;  Geoghegan  v.  Marshall  Conn.  467;  Norton  v.  Pettibone,  7 
(Miss.),  4  South.  63.  Conn.   319,   18   Am.   Dec.    116;    Gage 
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duct  and  declarations  of  the  grantor,  respecting  the  estate 
conveyed,  and  tending  to  prove  a  fraudulent  intention  on  his 
part  before  the  conveyance,  are  proper  evidence  for  the, 
jury  upon  an  inquiry  into  the  validity  of  such  conveyance, 
by  a  creditor  or  subsequent  purchaser,  who  alleges  it  to  be 
fraudulent.  "2  Fraud  opens  the  door  to  inquiry  in  all 
cases,  and  evidence  of  intention  is  admissible  independ- 
ently of  the  fact  of  privity  in  regard  to  the  grantor.^  It 
has  been  held,  in  suits  instituted  to  set  aside  fraudulent 
conveyances,  that  evidence  of  the  declarations  of  the 
vendor,  made  before  the  sale,  and  in  the  absence  of  the 
vendee,  are  admissible  to  show  the  fraudulent  intent  of 


V.  Eddy,  179  Dl.  492,  53  N.  B.  1008; 
FaU  V.  Fall,  100  Me.  98,  60  Atl.  719; 
Simpson  v.  Dlx,  131  Mass.  179;  Boyu- 
ton  V.  Miller,  144  Mo.  681,  46  S.  W. 
754;  Downs  v.  Lyman,  3  N.  H.  486; 
Jaekson  v.  Myers,  11  Wend.  (N.  Y.) 
533;  Jackson  v.  Davis,  5  Cow.  (N. 
Y.)  123,  15  Am.  Dee.  451;  Padgett 
V.  Lawrence,  10  Paige  Ch.  (N.  Y.), 
170,  40  Am.  Dec.  232;  Eattiffi  v. 
Eattiff,  131  N,  C.  425,  63  L.  E.  A. 
963,  42  S.  E.  887;  Eeed  v.  Dickey,  1 
Watts  (Pa.),  152;  Hays  v.  Hays, 
66  Tex.  606,  1  S.  W.  895;  Kreckeberg 
V.  Leslie,  111  Wis.  462,  87  N.  W. 
450;  Dalies  v.  Pierce,  2  Term  Eep. 
53,  100  Eng.  Eeprint,  30.  Bee,  also, 
cases  previously  cited  in  section  239. 
2  Larkin  v.  Baty,  111  Ala.  303,  18 
South.  666;  Bell  v.  Kendall,  93  Ala, 
489,  8  South.  492;  James  v.  Taylor, 
93  Ga.  275,  20  S.  E.  309;  Tarr  v. 
Smith,  68  Me.  97;  Pickering  v. 
Eeynolds,  119  Mass.  Ill;  Winchester 
v.  Charter,  97  Mass.  140;  Bridge  v. 
Eggleston,  14  Mass.  245,  7  Am.  Dec. 
209;  Kirkendall  v.  Hartsock,  58  Mo. 
App.  234;  Putnam  v.  Osgood,  52  N. 
H.  148;  Walcott  v.  Keith,  22  N.  H. 
196;  Vandyke  v.  Bastedo,  15  N.  J. 
L.  224;  Wise  v.  Grant,  59  Hun,  466, 
13  N.  Y.  Supp.  376;  MeCauless  v. 
Eeynolds,    67    N.    C.    268;    Beers    v. 


Aylsworth,  41  Or.  251,  69  Pac.  1025; 
Eobson  v.  Hamilton,  41  Or.  239,  69 
Pac.  651;  Wall  v.  Staley,  91  Pa.  27; 
Shell  V.  Haywood,  16  Pa.  523;  Mul- 
holland  v.  EUitson,  1  Cold.  (Tenn.) 
307,  78  Am.  Dec.  495;  Hayward  Kub- 
ber  Co.  v.  Duneklee,  30  Vt.  29. 

3  Murphy  V.  Butler,  75  Ala.  381; 
Visher  v.  Webster,  8  Cal.  109;  Van- 
sickle  V.  Shenk,  150  Ind.  413,  50  N. 
E.  381;  Thomas  v.  McDonald,  102 
Iowa,  564,  71  N.  W.  572;  Hoose  v. 
Eobbins,  18  La.  Ann.  ,648;  Fisher 
V.  True,  38  Me.  534;  McDowell  v. 
Goldsmith,  6  Md.  319,  61  Am.  Dee. 
305;  Foster  v.  Hall,  12  Pick.  (Mass.) 
89,  22  Am.  Dec.  400;  Baldwin  v. 
Buckland,  11  Mich.  389;  Gage  v. 
Trawick,  94  Mo.  App.  307,  68  S.  W. 
85;  Holmes  v.  Braidwood,  82  Mo. 
610;  Armagost  v.  Eising,  54  Neb. 
763,  75  N.  W.  534;  Kennedy  v.  Wood, 
52  Hun  (N.  Y.),  46y  4  N.  Y.  Supp. 
758;  Burbank  v.  Wiley,  79  N.  C. 
501;  Satterwhite  v.  Hicks,  44  N.  C. 
105,  57  Am.  Dec.  577;  Head  v.  Hal- 
ford,  5  Eieh.  Eq.  (S.  C.)  128;  Oarna- 
han  V.  Wood,  2  Swan  (Tenn.),  500; 
Schmitt  V.  Jacques,  26  Tex.  Civ.  App. 
125,  62  S.  W.  956;  Bowie  v.  Hunter, 
Fed.  Cas.  No.  1731,  4  Cranch  C.  C. 
699. 
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the  vendor,  but  they  are  not  binding  upon  the  vendee,  un- 
less it  is  proved  that  he  had  knowledge  thereof.*  It  is  not 
necessary,  when  the  declarant  is  living,  to  call  him  as  a 
witness;  his  statements  may  be  shown  by  third  person.* 
But  the  declarations  of  the  grantor  are  not  to  be  treated 
as  admissions,  and  are  not  competent,  if  made  before  his 
interest  in  the  property  in  question  was  acquired.^  As  we 
have  already  shown,'''  the  successor  in  title  may  generally 
be  charged  with  the  qualifying  admissions  of  his  prede- 
cessor, and  this  rule  applies  with  full  force  to  grantor  and 
grantee  where  the  statements  are  made  before  alienation 
of  the  property.  The  admissions  of  a  grantor  against  his 
interest,  made  while  he  held  all  the  title  that  his  grantee 
has  acquired  or  relies  upon,  are  always  admissible  against 
the  latter,  unless  he  is  protected  by  his  character  of  an 
innocent   bona  fide  purchaser.^    And  the   rule  has  been 


*  Beers  v.  Aylsworth,  41  Or.  251, 
69  Pac.  1025;  Trezevant  v.  Courtney, 
23  La.  Ann.  628;  Foster  v.  Hall,  12 
Pick.  (Mass.)  89,  22  Am.  Bee.  400; 
Carver  v.  Barker,  73  Hun,  416,  26 
N.  Y.  Supp.  919;  O'Hare  v.  Duck- 
worth, 4  Wash.  470,  30  Pac.  724. 

5  Jackson  v.  Myers,  11  Wend.  (N. 
Y).  533.     See,  also,  previous  sections. 

8  Stockwell  V.  Blarney,  129  Mass. 
312;  citing  Noyes  v.  Morrill,  108 
Mass.  396  (the  declarations  of  a  for- 
mer owner  to  qualify  or  disparage  his 
title  are  only  admissible  when  made 
while' the  title  is  in  him.  They  can- 
not be  allowed  to  affect  a  title  which 
is  subsequently  acquired)  ;  Renne- 
ker  V.  Warren,  17  S.  C.  139.  See, 
also,  extended  note  to  Horton  v. 
Smith,  42  Am.  Dee.  631.  See  §  352 
et  seq.,  post. 

T  See  §  239,  ante. 

8  Beasley  v.  Clarke,  102  Ala.  254, 
14  South.  744;  Allen  v.  McGaughey, 
31  Ark,  252;  Griseza  v.  Terwilliger, 
144  Cal.  456,  77  Pac.  1034;  Smith 
V.  Glenn  (Cal.),  62  Pac.  180;  Smith 


V.  Martin,  17  Conn.  399;  Roberts 
V.  Neal,  62  Ga.  163;  Daly  v.  Josslyn, 
7  Idaho,  657,  65  Pac.  442;  Lang  v. 
Metzger,  206  111.  475,  69  N.  E.  493; 
ilnch  V.  Garrett,  102  Iowa,  381,  71 
N.  W.  429;  Kitchen  v.  Hodgen,  78 
Kan.  551,  97  Pac.  369;  Baker  v.  Do- 
vyns,  4  Dana  (Ky.),  220;  Savenet  v. 
Le  Briton,  8  Mart.,  N.  S.  (La.),  501; 
Keener  v.  Kauffman,  16  Md.  296; 
Abbott  V.  Walker,  204  Mass.  71,  26 
L.  K.  A.,  N.  S.,  814,  90  N.  E.  405; 
Simpson  v.  Dix,  131  Mass.  179;  Tay- 
lor V.  Hess,  57  Minn.  96,  58  N.  W. 
824;  Minor  v.  Burton,  228  Mo.  558, 
128  S.  W.  964;  Dickerson  v.  Chris- 
man,  28  Mo.  134;  Washoe  Copper 
Co.  V.  Junila,  43  Mont.  178,  115 
Pac.  917;  Phillips  v.  Coburn,  28 
Mont.  45,  72  Pac.  291;  Cunningham 
v.  Fuller,  35  Neb.  58,  52  N.  W.  836 
Morrill  v.  Foster,  33  N.  H.  379 
Horner  v.  Stillwell,  35  N.  J.  L.  307 
Hutohins  V.  Hutchins,  98  N.  Y.  56 
RatlifC  V.  Ratlife,  131  N.  C.  425,  63 
L.  R.  A.  963,  42  S.  E.  887;  Magee 
V.  Blankenship,  95  N.  G.  563;  Edgar 
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carried  a  little  farther  in  California.  In  that  state  the 
code  provision  runs,  "Where,  however,  one  derives  title 
to  real  property  from  another,  the  declaration,  act,  or  omis- 
sion of  the  latter,  while  holding  the  title,  in  relation  to  the 
property,  is  evidence  against  the  former";®  and  the  dec- 
laration of  a  former  owner  that,  when  he  held  title  to  two 
certain  mining  properties,  there  was  unoccupied  and  un- 
located  ground  between  such  two  claims,  was  admitted  on 
the  ground,  that  though  it  did  not  apply  directly  to  his  own 
property,  it  did  apply  to  the  limitations  of  his  own  claims 
and  the  matter  of  their  contiguity,  and  in  that  respect  was 
a  declaration  with  reference  to  his  properties.^"  The  dec- 
larations of  a  deceased  grantor  as  to  his  reason  for  exe- 
cuting a  deed  in  a  proceeding  to  set  it  aside,  would  be 
admissible  against  him  if  he  were  alive  and  contesting  it, 
and  are  equally  admissible  against  his  representatives.^^ 
But  the  declarations  are  not  competent  if  made  after  the 
grantor  has  conveyed  away  his  interest  in  the  property  in 
question,  since  the  acts  and  declarations  of  the  grantor 
after  he  has  devested  himself  of  his  estate  cannot  be  ad- 
mitted to  impeach  the  title  of  the  grantee,^^  unless  there  is 

V.    Richardson,   33    Ohio   St.   581,   31  n  Broaddus  v.  James,  13  Cal.  App. 

Am.    Kep.    571;    Besser   v.    Joyce,    9  464,   110  Pae.   158. 

Or.   310;   Mclldowny  v.  Williams,  28  12  Pritchard    v.    Fowler,    171    Ala. 

Pa.  492;  Wilson  v.  Simpson,  80  Tex.  662,  55   South.   147;   Adair  v.   Craig, 

279,   16   S.  W.   40;    Church   of  Jesus  135   Ala.   332,   33   South.   902;    Price 

Christ  etc.   v.   Watson,   25   Utah,   45,  v.  Branch  Bank,  17  Ala.  374;   Miller 

69  Pao.  531;   Oakman  v.  Walker,  69  v.  Miller,  7  Ariz.  316,  64  Pae.  415; 

Vt.  344,  38  Atl.  63;  Dooley  v.  Baynes,  King  v.  Slater,  96  Ark.  589,  133  S.  W. 

86   Va.   644,   10   S.   E.   974;    Stewart  173;   Crow  v.  Watkins,  48  Ark.   169, 

V.    Doak   Bros.,    58   W.    Va.    172,    52  2   S.   W.    659;    Fagan   v.   Lentz,    156 

S.   E.   95;   Northrup  v.   Lumber   Co.,  Cal.  681,  20  Ann.  Cas.  221,  105  Pae. 

186    Fed.     770,     108    0-  C.   A.    640;  951;   Bollinger  v.  Bollinger,  154  Cal. 

Henderson   v.   Wanamaker,     79     Fed.  695,    99   Pae.    196;    Ord   v.    Ord,    99 

736,  25  C.  C.  A.  181;  Payson  v.  Good,  Cal.   523,    34    Pae.     83;     Redfield   v. 

5  New  Brunsw.  272.  Buck,   35    Conn.   328,    95    Am.    Dee. 

9  Cal.  Code  Civ.  Proc,  §  184.  241;    Hatch  v.  Straight,   3  Coun.  31, 

10  Morgan  v.  Myers,  159  Cal.  187,  8  Am.  Dec.  152;  Barrett  v.  I'reneh, 
113  Pae.  153.  See,  also,  Edmunds  1  Coun.  354,  6  Am.  Dec.  241;  Georgia 
V.  Barrow,  112  Va.  330,  71  S.  E.  544,  E.  etc.  Go.  v.  Fitzgerald,  108  Ga.  507, 
as  to  admissibility  of  predecessor's  49  L.  K.  A.  175,  34  S.  B.  316;  How- 
statement  as  to  boundary  line.  ell   v.   Howell,    47    Ga.    492;    Josslyn 
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proof  of  collusion  or  of  some  fraudulent  scheme  between 
the  grantor  and  grantee.^*    If,  however,  such  admissions 


V.  Daly,  15  Idaho,  137,  96  Pae.  568; 
Lang  V.  Metzger,  206  111.  475,  69  N. 
E.  493 ;  Miller  v.  Smith,  137  111.  App. 
467;  MeSweeney  v.  MoMillen,  96  Ind. 
298;  Doe  ex  dem.  Maxwell  v.  Moore, 
4  Blaokf.  (Ind.)  445,  30  Am.  Dee. 
666;  Ikard  v.  Minter,  4  Ind.  Ter.  214, 

69  S.  W.  852;   Bixby  v.  Carskaddon, 

70  Iowa,  726,  29  N.  W.  626;  O'Neil 
V.  Vanderburg,  25  Icwa,  104;  Pentico 
V.  Hays,  75'  Kan.  76,  9  L.  E.  A.,  N. 
S.,  224,  88  Pae.  738;  Sumner -v.  Cook, 
12  Kan.  162;  Johnson  v.  Johnson,  8 
Ky.  Law  Eep.  600,  2  S.  W.  487;  Bra- 
shear  V.  Burton,  3  Bibb  (Ky.),  9,  6 
Am.  Dec.  634;  Burg  v.  Eivera,  105  La. 
144,  29  South.  482;  Pierce  v.  Faunce, 
37  Me..  63;  Dodge  v.  Stanhope,  55 
Md.  113;  Chase  v.  Horton,  143  Mass. 
118,  19  N.  E.  31;  Stockwell  v. 
Blamey,  129  Mass.  312 ;  Eix  v.  Smith, 
145  Mich.  203,  108  N.  W.  691;  Kurtz 
V.  St.  Paul  etc.  E.  Co.,  qi  Minn.  18, 
63  N.  W.  1 ;  Derby  v.  Gallup,  5  Minn. 
119;  Taylor  v.  Webb,  54  Miss.  36; 
Stewart  v.  Thomas,  35  Mo.  202; 
Zobel  V.  Bauersachs,  55  Neb.  20,  75 
N.  W.  43;  Price  v.  Plainfield,  40  N. 
J.  L.  608;  Angermiller  v.  Bwald,  133 
App.  Div.  691,  118  N.  Y.  Supp.  195; 
Padgett  V.  Lawrence,  10  Paige  Oh. 
(N.  Y.)  170,  40  Am.  Dec.  232;  Os- 
good V.  Manhattan  Co.,  3  Cow,  (N. 
Y.)  612,  15  Am.  Dee.  304;  Hcaden 
V.  Womack,  88  N.  C.  468;  Leonard 
^.  Fleming,  13  N.  D.  629,  102  N.  W. 
308;  Voss  v.  Murray,  50  Ohio  St.  19, 
32  N.  E.  1112;  Hills  v.  Ludwig,  46 
Ohio   St.   373,   24  N.  E.   596;    Krew- 

.son,  V.  Purdon,  11  Or.  266,  3  Pae. 
822;  Baldwin  v.  Stier,  191  Pa.  432, 
43  Atl.  326 ;  McLaughlin  v.  McLaugh- 
'in,  91  Pa.  462;  Agnew  v.  Adams, 
■Z6  S.  W.  101,  1  S.  E.  414;  Merri- 
man   v.   Lacefield,   4   Heisk.    (Tenn.) 


209;  Beall  v.  Chatham,  100  Tex.  371, 
99  S.  W.  1116;  Wallace  v.  Berry,  83 
Tex.  328,  18  S.  W.  595;  Snow  v. 
Eich,  22  Utah,  123,  61  Pae.  336; 
Norton  v.  Perkins,  67  Yt.  203,  31 
Atl'.  148;  Interstate  Coal  etc.  Co.  v. 
Clintwood  Coal  etc.  Co.,  105  Va.  574, 
54  S.  B.  593;  Crawford  v.  Workman, 
64  W. -Va.  19,  61  S.  E.  322;  Fry 
V.  Feamster,  36  W.  Va.  454,  15  S.  E. 
253;  Northrop  v.  Columbian  Lumber 
Co.,  186  Fed.  770,  108  C.  C.  A.  640; 
Kennedy  v.  Bates,  142  i'ed.  51,  73 
C.  C.  A.  237;  West  v.  Houston  Oil 
Co.,  136  Fed.  343,  69  C.  C.  A.  169; 
Steinbach  v.  Stewart,  11  Wall.'  (U. 
S.)  566,  20  L.  Ed.  56;  Sidmouth  v. 
Sidmouth,  2  Beav.  447,  9  L.  J.  Ch. 
282,  48  Eng.  Eeprint,  1254.  See 
note,  Horton  v.  Smith,  42  Am.  Dec. 
632. 

13  Bain  v.  Bain,  150  Ala.  453,  43 
South.  562;  Eoss  v.  Wellman,  102 
Cal.  1,  36  Pae.  402;  Durand  v. 
Weightman,  108  111.  489;  Skelley  v. 
Vail,  27  Ind.  App.  87,  60  N.  E.  961; 
Daniels  v.  McGinnis,  97  Ind.  549; 
Kennedy  v.  Divine,  77  Ind.  490;  Ce- 
dar Eapids  Nat.  Bank  v.  Lavery,  110 
Iowa,  575,  80  Am.  St.  Eep.  325,  81 
N.  W.  775;  Stickel  v.  Bender,  37  Kan. 
457,  15  Pae.  580;  Judah  v.  Fleming, 
4  Ky.  Law.  Eep.  888;  Stam  v.  Smith, 
183  Mo.  464,  81  S.  W.  1217;  Mueller 
V.  Weitz,  56  Mo.  App.  36;  Wall  v. 
Beedy,  161  Mo.  625,  61  S.  W.  864; 
Strauss  v.  Murray,  31  Misc.  Eep.  69, 
63  N.  Y.  Supp.  201;  Cuyler  v.  McCart- 
ney, 33  Barb.  165,  40  N.  Y.  221; 
Hedrick  v.  Gregg,  10  Ohio  S.  &  C. 
PI.  Dec.  462,  8  Ohio  N.  P.  24; 
Homewood  People's  Bank  v.  Mar- 
shall, 223  Pa.  289,  72  Atl.  627;  Pier 
V.  Duff,  63  Pa.  59;  Hartman  v.  Dil- 
ler,  62  Pa.  37;  Maffi  v.  Stephens  (Tex. 
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are  made  by  the  grantor  in  the  presence  of  the  grantee, 
they  are  competent."  If  the  grantee  permits  the  grantor 
to  remain  in  possession  after  the  conveyance,  the  declara- 
tions of  the  latter  as  to  the  nature  of  his  possession  and 
as  to  the  good  faith  of  the  transaction  are  admissible.^^ 
The  most  common  instances  in  which  declarations  in  dis- 
paragement of  title  have  been  held  admissible  in  evidence 
are  those  in  which  the  declarants  are  in  possession,  being 
explanatory  of  the  nature  of  their  possession.  Possession 
being  prima  facie  evidence  of  seisin  in  fee  simple,  a  dec- 
laration qualifying  it  is  admissible.^^  Another  and  per- 
haps the  most  important  limitation  upon  the  admission  of 
testimony  of  this  character  is  that  it  should  not  be  received 
to  contradict  the  terms  of  written  instruments,  as,  for 
example,  to  vary  the  tenor  of  a  deed  or  destroy  the  record 
title.^''     Declarations  are  received  for  the  purpose  of  quali- 


Civ.  App.),  9-3  S.  W.  158;  Shelley 
V.  Nolan,  38  Tex.  Civ.  App.  343,  88 
S.    W.    524;    Magniae    v.    ThompsoB, 

7  Pet.  (U.  S.)  348,  8  L.  Ed.  709. 
See  note  to  Horton  v.  Smith,  42  Am. 
Dec.  633. 

14  See  cases  cited  in  note  34,  supra. 

15  Pier  V.  Duff,  63  Pa.  59;  Osgood 
V.  Eaton,  63  N.  H.  355;  Creighton 
V.  Hoppis,  99  Ind.  369.  See,  also, 
Vrooraan  v.  King,  36  N.  Y.  477. 
See,  also,  §  352,  post.  See  note  to 
Piedmont  Savings  Bank  v.  Levy,  3 
Ann.  Uas.  787. 

16  1  Greenl.  Ev.,  §  109 ;  Peaeable  v. 
Watson,  4  Taunt.  16;  Marcy  v.  Stone, 

8  Cush.  (Mass.)  4,  54  Am.  Dec.  736; 
Osgood  V.  Coates,  1  Allen  (Mass.), 
77 ;  Norton  v.  Pettibone,  7  Conn.  319, 
J8  Am.  Dee.  116;  Pickering  v.  Eey- 
nolds,  119  Mass.  Ill;  Ware  v.  Brook- 
house,  7  Gray  (Mass.),  454.  In  the 
last  case  cited  it  was  sought  to  intro- 
duce declarations  of  a  deceased  prior 
owner  that  he  had  title  to  the  right 
of  way  in  dispute.  They  were  held 
inadmissible    as    self-serving    deelara- 

Evidenee  II — 25 


tions.  The  court  say:  "But  there  are, 
we  think,  the  soundest  reasons  why 
such  declarations  should  not  be  ad- 
mitted. The  first  is  that  titles  to  real 
estate  are  matters  of  record,  and 
wisely  so,  and  that  sound  policy 
obviously  requires  that  we  should 
carefully  guard  against  their  being 
affected  and  impaired  by  mere  acts 
in  pais,  and  a  fortiori  by  mere  decla- 
rations of  parties;  secondly,  that  as 
to  declarations  made  in  disparage- 
ment of  title  and  against  the  interest 
of  the- party,  we  have  the  evidence  of 
their  being  made  in  good  faith." 
In  Sullivan  Granite  Co.  v.  Gordon, 
57  Me.  522,,  Appleton,  C.  J.,  says: 
"In  all  the  cases  in  this  state  and 
in  Massachusetts,  in  which  declara- 
tions have  been  received,  they  re- 
lated to  th«  land  in  controversy, 
were  made  by  the  declarant  while 
in  possession,  and  were  offered  in 
evidence  against  him  or  those  deriv- 
ing title  under  him." 

17  Dodge    V.    Preedman's   Sav.   etc. 
Co.,  93  U.  S.  379,  23  L.  Ed.  920;  Doe 
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fying  or  showing  the  nature  of  the  possession  when  they 
are  in  disparagement  of  the  declarant's  title.^*  But  the 
cases  in  which  a  party  and  his  privies  may  be  affected  by 
his  admissions  are  limited  to  those  where  the  subject  matter 
of  admission  is  subject  to  parol  proof.  The  rule  does  not 
apply  to  matters  which  can  only  be  proved  by  written  evi- 
denced^ It  is  indispensable  to  the  admissibility  of  declara- 
tions against  the  tenant  that  he  should  be  the  successor  in 
title  to  the  demanded  premises,  and  that  the  declarations 
be  in  reference  to  facts  provable  by  parol,  and  that  they 
tend  to  establish  such  facts.^° 


V.  Webster,  12  Ad.  &  E.  442;  John 
Hancock  Mut.  Life  Ins.  Co.  v.  Moore, 
34  Mich.  41 ;  Stone  v.  O'Brien,  7  Colo. 
458,  4  Pae.  792;  Mooring  v.  McBride, 
62  Tex.  309.  See  §  207  et  seq.,  ante, 
and  §  354,  post. 

18  Eoberts  v.  Roberts,  82  N.  C.  29; 
Melvin  v.  Bullard,  82  N.  C.  33.  See 
§  352  et  seq.,  post.  It  was  held  in  Mc- 
Gregor V.  Wait,  10  Gray  (Mass.),  72, 
69  Am.  Dee.  '305,  that  the  remainder- 
man is  not  estopped  by  the  silence  of 
the  tenant  fot  life,  when  remarks  are 
made  in  his  presence  in  disparage- 
ment of  his  title;  and  in  Pool  v.  Mor- 
ris, 29  Ga.  374,  74  Am.  Dec.  68,  that 
admissions  of  the  life  tenant  are  not 
evidence  against  the  remainderman, 
since  they  are  not  privies  in  estate. 
See  note  on  "Admissibility  of  Decla- 
rations in  Disparagement  of  Title"  to 
Phillips  V.  Laughliu,  2  Ann.  Cas.  5. 

19  Fall  V.  Fall,  100  Me.  98,  60  Atl. 
718;  3  Phillips  on  Evidence,  C.  &  H. 
Notes,  266;  Keener  v.  KaufEman,  16 
Md.  296;  Dorsey  v.  Dorsey's  Heirs,  3 
Har.  &  J.  (Md.)  410,  6  Am.  Dec.  506. 
In  Jackson  v.  Gary,  16  Johns.  (N.  Y.) 
302,  410,  Spencer,  C.  J.,  says:  "Parol 
proof  has  never  been  admitted  to  de- 
stroy or  take  away  a  title":  Wharton 
on    Evidencfi,    §    1156;    Phillips     v. 


Lttughlin  99  Me.  26,  105  Am.  St.  Eep. 
253,  2  Ann.  Cas.  1,  58  Atl.  64. 

20  Fall  V.  Fall,  supra.  In  Phillips 
V.  Laughlin,  99  Me.  26,  105  Am.  St. 
Bep.  253,  2  Ann.  Cas.  1,  58  Atl. 
64,  Wiswell,  C.  J.,  after  a  review 
and  an  analysis  of  a  wide  range  of 
authorities  cited,  makes  a  carefully 
limited  generalization,  namely,  "that 
such  declarations  against  interest 
(namely,  of  a  person  while  in  posses- 
sion of  land)  in  regard  to  the  nature, 
character,  or  extent  of  the  declarant's 
possession,  the  identity  or  location 
upon  the  face  of  the  earth  of  bound- 
aries and  monuments  called  for  in  the 
deed,  or  in  regard  to  any  matter  con- 
cerning the  physical  condition  or  use 
of  the  property,  which  must  be,  from 
the  nature  of  things,  proved  by  parol, 
are  admissible."  But  in  the  same 
case  it  was  also  held  that  "it  is  not 
competent  to  prove  declarations  made 
out  of  court  by  the  predecessor  in  title 
of  a  party  to  an  action  in  court,  to 
the  effect  that  a  deed  which  appears 
to  be  sufficient  in  all  respects,  which 
is  duly  recorded,  and  which  a  pur- 
chaser has  been  led  to  rely  upon  as 
one  of  the  necessary  links  in  its 
chain  of  title,  from  the  very  fact  of 
its  being  recorded,  is  not  what  it  and 
the  record  of  it  purport  to  be." 
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§  242  (243).  Admissions  of  ancestor  against  heir — 
Devisor  against  devisee  —  Testator  against  executor — 
Intestate  against  administrator — Assured  against  bene- 
ficiary— Beneficiary  against  beneficiary. — The  principle 
under  discussion  has  often  been  applied  in  the  admissions 
of  the  declarations  of  ancestors  as  against  their  heirs.^^ 
When  we  speak  of  declarations  they  must,  of  course,  be 
relevant  declarations.^^  Such  declarations  have  been  ad- 
mitted to  prove  the  contents  of  a  lost  deed;^^  to  establish 
a  boundary;^*  a  gift;^^  to  show  that  the  ancestor  had  made 
a  parol  contract  to  sell,  if  such  evidence  would  have  been 
admissible  against  him  while  living.^®  Stating  the  rule 
more  broadly,  it  has. been  held  that  whenever  the  admis- 
sions of  an  ancestor  would  be  admissible  against  him,  if 
living,  they  are  admissible  against  an  heir  claiming  under 


21  Pittman  v.  Pittman,  124  Ala. 
30-6,  27  South.  242;  Eussell  v.  Webb, 
96  Ark.  190,  131  S.  W.  456;  McFad- 
den  V.  Ellmaker,  52  Cal.  348;  Stud- 
still  V.  Willcox,  94  Ga.  690,  20  S.  E. 
120;  Lewis  v.  Adams,  61  Ga.  559; 
Bust  V.  Mansfield,  25  111.  336;  Van- 
nice  V.  Ihingan,  41  Ind.  App.  27,  83 
N.  E.  250;  Wallis  v.  Luhring,  134  Ind. 
447,  34  N.  E.  231;  Davis  v.  Melson, 
66  Iowa,  715,  24  N.  W.  526;  Boatner 
y.  Scott,  1  Eob.  (La.)  546;  Went- 
worth  V.  Wentworth,  71  Me.  72 ;  Cross 
V.  Tier,  103  Md.  592,  64  Atl.  33; 
Plimpton  V.  Chamberlain,  4  Gray 
(Mass.),  320;  Chipman  v.  Thompson, 
Walk.  Ch.  (Mich.)  405;  Benson  v. 
Eaymond,  142  Mich.  357,  368,  105  N. 
W.  870,  108  N.  W.  660;  Hosford  v. 
Eowe,  41  Minn.  245,  42  N.  W.  1018; 
Graham  v.  Busby,  34  Miss.  272;  Long 
V.  McDow,  87  Mo.  197;  Baker  v.  Has- 
kell, 47  N.  H.  479,  93  Am.  Dec.  455; 
Midmer  v.  Midmer's  Exrs.,  26  N.  J. 
Eq.  299;  New  York  Water  Co.  v. 
Crow,  110  App.  Div.  32,  96  N.  Y. 
Supp.  899 ;  Foote-  v.  Beecher,  78  N. 
Y.  155;  Baird  v.  Slaight,  55  Hun,  603, 
8    N.   Y.    Supp.     603;     Spaulding    v. 


Hallenbeck,  35  N.  Y.  204;  Gibney  v. 
Marchay,  34  N.  Y.  301;  Tipton  v. 
Ross,  10  Ohio,  273;  Hunt's  Appeal, 
100  Pa.  590;  Euedas  v.  O'Shea  (Tex. 
Civ.  App.),  127  S.  W.  891;  Woody  v. 
Schaaf,  106  Va.  799,  56  S.  E.  807; 
Doe  V.  Pettett,  5  Barn.  &  Aid.  223, 
106  Eng.  Reprint,  1174.  See  note  on 
"Declarations  of  Intestate  aa  to 
Advancements"  to  Elliott  v.  Western 
Coal  etc.  Co.,  17  Ann.  Cas.  886. 

22  Baker  v.  Haskell,  47  N.  H.  479, 
93  Am.  Dec.  455;  Russell  v.  Amlot, 
132  App.  Div.  584,  116  N.  Y.  Supp. 
1080 ;  Ex  parte  Yown,  17  S.  C.  532. 

23  Allen's  Lessee  v.  Parish,  3  Ohio, 
107.      ' 

24  Jackson  v.  McCall,  10  Johns.  (N. 
Y.)  877,  6  Am.  Dec.  343;  Marion  v. 
Hoyt,  72  Ga.  117;  Flagg  v.  Mason, 
141  Mass.  64,  6  N.  E.  702.  See  notes 
to  Curtis  V.  Aaronson,  60  Am.  Rep. 
589,  and  to  Coate  v.  Speer,  15  Am. 
Dec.  628. 

25  Pritchard  v.  Pritchard,  69  Wis. 
373,  34  N.  W.  506. 

26  Chadwick  v.  Fonner,  69  N.  Y. 
404. 
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Mm  by  descent,  and  are  receivable  in  evidence  against  him 
in  the  same  manner  as  they  would  have  been  receivable 
against  the  ancestor.^'^  Confusion  is  sometimes  created  by 
not  sufficiently  discriminating  between  declarations  against 
interest,  and  those  made  by  one  in  privity  of  estate.  In 
the  first  case,  the  evidence  is  admissible,  without  privity 
of  estate,  and  hence  declarations  must  be  not  only  against 
interest,  but  the  declarant  must  be  dead,  while  in  the  case 
of  declarations  by  one  in  privity  of  estate,  the  declarations 
are  admissible,  whether  the  declarant  be  alive  or  dead.^^ 
The  court  receives  declarations  of  a  deceased  person 
against  his  interest,  because  of  the  likelihood  of  their  being 
true,  of  their  general  freedom  from  any  reasonable  prob- 
ability of  fraud,  and  because  they  cannot  be  set  up  or 
proven  until  the  death  of  the  party  making  them."^  When- 
ever the  admissions  of  one  having  or  claiming  title  to  real 
estate  would  thus  be  competent  against  Mm,  they  are  com- 
petent agaiinst  persons  subsequently  deriving  title  through 
or  from  him.  The  principle  upon  which  such  evidence  is 
received  is  that  the  declarant  was  so  situated  that  he  prob- 
ably knew  the  truth,  and  his  interests  were  such  that  he 
w6uld  not  have  made  the  admissions  to  the  prejudice  of  Ms 
title  or  possession  unless  they  were  true.  The  regard 
which  one  so  situated  would  have  to  his  own  interest  is 
considered  sufficient  security  against  falsehood.^"  In  an 
important  case  referred  to  in  the  notes, hereto ^^  these  ad- 
missions by  ancestor  against  heir  are  thoroughly  discussed, 
and  confirm  the  propositions  here  stated.  With  respect 
to  such  admissions  generally,  it  has  been  well  said  that 
courts  of  justice  lend  a  very  unwilling  ear  to  statements 
of  what  dead  men  have  said,  and  that  e^ddence  of  admis- 
sions and  declarations  is  not  as  a  rule  the  most  satis- 
factory; verbal  statements  are  liable  to  be  misstated  or 
distorted,  and  in  cases  of  the  statements  of  deceased  per- 

2T  1  Greenl.   Ev.,   §   189;   Davis  v.  29  Lyon  v.  Eicker,  141  N.  Y.  225, 

MelsoTi,  66  Iowa,  715,  24  N.  W.  526.       36  N.  E.  189. 

28  Papendick  v.  Bridgwater,  5  El.  &  '°  ?*'t"\'- J?"";  '""^'"n   ■ 

'  &  I  31  np„-   York   Water   Co.   v.    Crdiw, 

■^''  ^'^^'  110  App.  Div.  32,  96  N.  Y.  899. 
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sons  they  are  liable  to  abuse.^-  In  the  same  manner  the 
admissions  of  a  devisor  are  competent  against  the  dev- 
isee,^^  those  of  an  intestate  against  his  administrator  and 
those  of  a  testator  against  his  executor.^*  Thus,  in  an  ac- 
tion by  an  administrator  against  the  widow  of  his  intestate 
for  the  conversion  of  property,  declarations  of  the  intestate 
that  the  property  was  not  his  are  admissible  for  the  de- 
fendant.^'' So  the  admission  of  a  testator  that  his  tenant 
was  to  pay  no  rent  are  admissible  against  his  executor.^^ 
The  declaration  of  a  testator  with  regard  to  the  considera- 
tion in  a  conveyance  to  him  from  his  mother,  which  was 
challenged  as  a  trust  deed,  was  held  admissible  in  Connecti- 
cut, where  the  code  contains  the  provision  that  declara- 
tions by  a  decedent  relative  to  the  matter  in  issue  are 
admissible  in  actions  against  his  representatives.*^  A 
trustee  in  insolvency  is  privy  with  the  bankrupt,  and  ad- 
missions by  the  bankrupt  (since  deceased)  concerning  his 
estate  while  he  was  yet  the  owner  are  competent  evidence 
in  the  federal  courts.**  The  declarations  of  a  deceased 
person,  not  a  part  of  the  res  gestae,  are  not  competent  to 

32  Dangerfield  v.  Hope,  157  HI.  1049;  Woody  v.  Schaaf,  106  Va.  799, 
App.  63;  Tousey  v.  Hastings,  194  N.  56  S.  B.  807;  Smith  v.  Au  Gres,  150 
Y.  79,  86  N.  E.  831;  Miller  v.  Hill,  64  Fed.  257,  9  L.  E.  A.,  N.  S.,  876,  80 
Mise.  Eep.  199,  118  N.  Y.  Supp.  63.  G.  C.  A.  145.  For  a  fuller  discussion 
"Evidence  of  alleged  admissions  by  a  of  declarations  by  testators,  see 
deceased    person    should    be    received  §§  479-482,  et  seq.,  post. 

with  great  caution,  as  such  evidence  35  Fellows  v.  Smith,  130  Mass.  378. 

is  the  most  dangerous  that  can  be  ad-  36  Cox  v.  Baird,  11  N.  J.  L.  105,  19 

mitted  and  the  most  liable  to  abuse":  Am.  Dec.  386. 

Laurence  v.  Laurence,  164  111.  367,  45  37  Mooney  v.  Mooney,  80  Conn.  446, 

N.  B.  1071.  68  Atl.  985. 

33  Hale  V.  Monroe,  28  Md.  98;  ss  Smith  v.  Au  Gres  Township,  150 
Miller  v.  Hill,  supra;  Broadrup  v.  Fed.  257,  9  L.  R.  A.,  N.  S.,  876,  80 
Wodman,  27  Ohio  St.  553.  C.  C.  A.  145.     The  statutes  in  Michi- 

34  Broaddus  v.  James,  13  Cal.'  App.  gan  exclude  the  testimony  of  one  who 
464,  110  Pac.  158;  Stoddard  v.  New-  has  acted  as  an  agent  for  one  party 
hall,  1  Cal.  App.  Ill,  81  Pae.  666;  to  a  transaction,  where  the  other  party 
Mooney  v.  Mooney,  80  Conn.  446,  68  has  since  deceased,  relative  to  any 
Atl.  985;  Mueller  v.  Eebhan,  94  111.  matter  equally  within  the  knowledge 
142;  Slade  v.  Leonard,  75  Ind.  171;  of  such  other  party,  and  it  was  sought 
Childs  V.  Jordan,  106  Mass.  321 ;  Page  in  this  case  to  exclude  the  testimony 
V.   Hazleton,  74  N.   H.   252,   66  Atl.  on  that  ground. 
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show  whether  the  propertj'^  in  question  was  given  as  a  gift 
or  as  an  advancement,  as  the  deceased,  while  alive,  would 
in  no  way  be  affected  by  the  determination  of  the  ques- 
tion.*^ A  somewhat  analogous  question  has  arisen  in  cases 
where  the  declarations  of  a  deceased  person  were  offered 
by  defendants  in  actions  for  wrongful  death,  and  in  some 
instances  such  declarations  have  been  received.*"  Each 
case  must,  however,  be  examined,  so  that  the  student  may 
not,  under  the  generalization,  confound  res  gestae  with  in- 
dependent declarations.*^  It  is  a  little  difficult  to  regard 
the  representative  of  a  decedent  as  a  privy  except  the  chose 
in  action  is  accepted  as  property,  and  the  courts  incline  to 
this  view,  seeing  that  the  form  of  the  action  was  unknown 
to  the  common  law.  It  is  generally  recognized  the  repre- 
sentative takes  the  place  which  the  decedent  would  have 
filled  in  a  direct  action  for  personal  injury,  and  there  need 
be  no  doubt,  in  such  case,  his  statement  could  be  used 
against  him.     In  the  Georgia  case  noted  the  court,  speak- 


39  Thistlewaite  v.  Thistlewaite,  132 
[nd.  355,  31  N.  E.  946. 

*o  Hughes  V.  President  etc.  of  Dela- 
ware etc.  Canal  Co.,  176  Pa.  254,  35 
Atl.  190;  Georgia  E.  K.  etc.  Co.  v. 
Fitzgerald,  108  Ga.  507,  49  L.  B.  A. 
175,  34  S.  E.  316.  See  TifCany,  Death 
by  Wrongful  Act,  §  194.  Thomp- 
son, section  7738,  gives  this  further 
reference.  Thus,  an  admission  in  the 
case  of  one  subsequently  deceased  that 
an  accident  was  caused  by  his  own 
fault  or  negligence  is  admissible 
against  his  administrator  in  an  action 
for  damages  caused  by  his  death, 
under  the  Ohio  practice:  Helman  v. 
Pittsburg  etc.  E.  Co.,  58  Ohio  St. 
400,  41  L.  E.  A.  860,  11  Am.  &  Eng. 
E.  Gas.,  N.  S.,  641,  50  N.  E.  986; 
Bond  Hill  V.  Atkinson,  16  Ohio  C. 
C.  470.  See  note  on  "Declarations  or 
Written  Statements  Made  by  Insured 
Previous  to  Death  as  Evidence  of 
Suicide"  to  Clemens  v.  Eoyal  Neigh- 
bors, 8  Ann.  Cas.  1114. 


*l  In  the  one  case  the  evidence 
might  be  used  as  part  of  the  res 
gestae,  but  when  it  is  offered  against 
the  representative  of  the  party  de- 
cedent, it  rests  upon  the  foundation 
of  privity  referred  to,  entirely  dis- 
tinct from  other  consideration.  In 
Sullivan  v.  Henry  Guth  &  Co.,  148  111. 
App.  538,  for  causing  the  death  of 
plaintiff's  decedent  in  which  the  ver- 
dict was  for  defendant,  it  was  argued 
that  statements  of  the  deceased  made 
in  the  hospital,  where  he  was  taken 
after  he  was  hurt,  should  have  been 
received  in  evidence  as  part  of  the  res 
gestae  and  that  the  court  erred  in 
exolu(^ing  them.  The  court  of  appeal 
properly  held  there  was  no  error  in 
excluding  them.  But  those  state- 
ments would,  on  the  authority  of 
the  Georgia  ease  cited  in  note  40, 
supra,  have  been  admissible  if  of- 
fered against  the  plaintiff. 
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ing  of  the  widow  suing,  said  that  even  were  she  not  a  privy 
in  law  with  him,  this  e^ddence  was  admissible  under  the 
rule  that  "self-disserving"  declarations  made  by  a  de- 
ceased person  having  peculiar  opportunities  to  know  the 
truth  as  to  the  matter  under  investigation  may  be  proved 
even  in  cases  between  third  parties,  none  of  whom  claim 
under  or  through  him.**  Thompson  says:**  "These  ad- 
missions against  interest,  though  admissible,  are  not  con- 
clusive.^* Thus,  it  has  been  held  that  the  declaration  of  a 
person  mortally  injured  that  he  did  not  blame  any  one  but 
himself,  should  not  he  regarded  as  conclusive  as  to  whether 
or  not  he  exercised  ordinary  care,  as  the  statement  may 
have  been  intended  as  self  censure  for  not  exercising  a 
higher  degree  of  care  than  the  law  requires."*^  It  has 
been  held  that  there  is  no  such  privity  of  interest  between 
an  insured  person  and  his  beneficiary  as  to  admit  the  dec- 
larations of  the  former  in  actions  on  life  insurance  poli- 
cies.*® This  general  statement,  however,  must  not  be 
accepted  without  question  and  inquiry  into  each  case  on  its 
own  facts  as  to  the  extent  of  the  influence  of  res  gestae 
and  the  defense  of  fraud.  Cases  are  frequently  cited  with 
the  bald  assertion  that  the  statements  of  the  assured  are 
evidence  against  the  beneficiary,  and  search  will  reveal  that 
in  such  cases  the  testimony  was  received  on  one  or  the  other 

42  Georgia  R.  K.  etc.  Co.  v.  Fitz-  L.  Ing.  Co.,  67  N.  J.  L.  310,  51  Atl. 
gerald,  supra.  See  Field  v.  Boynton,  689;  Swift  v.  Massachusetts  Mut.  L. 
33  Ga.  239;  1  Whart.  Ev.,  §  226  et  Ins.  Co.,  63  N.  Y.  186,  20  Am.  Kep. 
seq. ;  5  Am.  &  Eng.  Bncy.  of  Law,  1st  522 ;  Union  Cent.  Life  Ins.  Co.  v. 
ed.,  366,  and  cases  cited.  Cheever,  36  Ohio  St.  201,  38  Am.  Rep. 

43  6  Thomp.  Neg.,  §  7738.  ^^^S    Hermany    v.    Fidelity  Mut.  L. 

44  Camden  &  R  Co.  v.  Williams,  61  ^^^'^•'  ^^l  Pa.  17,  24  Atl.  1064; 
N.  J.  L.  646,  40  Atl.  634;  S.  C,  11  Thompson  T.  Security  Trust  etc.  Co., 
Am.  &  Eng.  R.  Cas.,  N.  S.    600.  f.^^'  ^-  ^^O,  41  S.  E.  464;  Southern 

^  '        ,    '        ,  rr,  l-ife  -Ins.    Co.    V.    Booker,    9    Heisk. 

45  Gulf  &  R.  Co.  V.  Calvert,  11  Tex.  (^enn.)  606,  24  Am.  Rep.  344;  Thies 
Civ.  App.  297,  32  S.  W.  246.  ^    ^^^^^^^^  ^^^    ^^^  ^^^^   ^'3   ^^^ 

46  SutclifEe  V.  Iowa  State  Traveling  Civ.  App.  280,  35  S.  W.  676;  Sohwarz- 
Men's  Assn.,  119  Iowa,  220,  97  Am.  bach  v.  Ohio  Valley  Protective  Union, 
St.  Rep.  298,  93  N.  W.  90;  Penn  Mut.  25  W.  Va.  622,  52  Am.  Rep.  227;, 
L.  Ins.  Co.  V.  Wiler,  100  Ind.  92,  50  Rawson  v.  Milwaukee  etc.  Ins.  Co., 
Am.  Rep.  769;  Henn  v.  Metropolitan  115  Wis.  641,  92  N.  W.  378, 
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of  those  grounds.*'^  In  a  well-known  New  York  case,**  a 
creditor  of  the  assured  sued  the  insurance  company  which 
defended  on  the  ground  of  fraud  in  the  procurement  of 
the  policy.  Testimony  was  offered  of  applications  by  the 
assured  to  thirty-six  different  insurance  companies,  by 
which  he  secured  $282,000  of  insurance  upon  his  life,  and  of 
his  letters  and  telegrams  to  relations  and  friends  written 
and  sent  as  steps  or  agencies  in  the  consummation  of  his 
purpose,  and  indicating  a  sane  and  deliberate  intent  to 
consummate  the  fraud,  which  for  more  than  a  year  had 
been  in  preparation,  by  a  final  act  of  suicide.  This  testi- 
mony was  all  held  admissible,  as  also  were  statements  that 
he  intended  suicide  after  insuring  his  life  "to  make  his 
children  happy."  Conceding  that  there  was  no  privity  be- 
tween the  assured  and  the  creditor  who  had  a  vested  in- 
terest in  the  policy,  the  court  very  properly  held  all  the 
evidenceto  be  fairly  within  the  res  gestae  and  the  rule  per- 
mitting proof  of  the  actual  transaction  involved  in  the  is- 
sue.*®   Again,  in  considering  such  eases  the  nature  of  the 

47  Washington  Life  Ins.  Co.  v.  ing  tlie  policy,  or  in  procuring  the 
Haney,  10  Kan.  525;  Manhattan  L.  dead  body  of  another  to  impersonate 
Ins.  Co.  V.  Myers,  109  Ky.  372,  59  S.  himself,  was  binding  upon  her.  It 
W.  30;  Steinhausen  v.  Preferred  Mut.  is  well  settled  that  the  fraud  of  the 
Aoc.  Assn.,  59  Hun,  336,  13  N.  Y.  insurer's  agent  in  the  procurement  of 
Supp.  36;  Fidelity  etc.  Assn.  v.  Winn,  the  policy  is  binding  upon  the  prinei- 
96  Tenn.  224,  33  S.  W.  1045.  In  pal:  MilMlIe  Mut.  M.  &  Fire  Ins. 
dealing  with  a  case  of  conspiracy  on  Co.  i.  Collerd,  38  N.  J.  L.  480;  Na- 
the  part  of  the  assured  to  which  the  tional  Life  Ins.  Co.  of  U.  S.  v.  Minch, 
beneficiary  was  not  a  party,  the  53  N.  Y.  144;  Oliver  v.  Mutual  Corn- 
supreme  court  of  the  United  States  mercial  Marine  Ins.  Co.,  2  Curt.  C.  C. 
said  in  Connecticut  etc.  Ins.  Co.  v.  277,  Fed.  Cas.  No.  10,498;  Burruss  v. 
Hillmon,  188  U.  S.  208,  47  L.  Ed.  National  Life  Assn.,  96  Va.  543,  32 
446,  23  Sup.  Ct.  Kep.  294:   "Under  the  S.  E.  49." 

circumstances,  we  think  the  evidence  *8  Smith  v.  National  Ben.  Soc,  123 
of  the  four  witnesses  in  question  N.  Y.  85,  9  L.  E.  A.  616,  25  N.  E.  197. 
should  have  been  submitted  to  the  49  In  another  case — Hews  v.  Equi- 
jury,  and  that  such  testimony  was  table  Life  Assur.  Soc,  143  Fed.  850, 
admissible  as  against  the  plaintiff,  74  C.  C.  A.  676 — the  fraud  is 
though  she  was  not  alleged  to  be  a  thus  alluded  to  in  the  syllabus, 
party  to  th«  conspiracy,  upon  the  which  says:  "Where  a  policy  pay- 
theory  that  any  fraudulent  conduct  able  to  insured's  wife  was  alleged 
on  the  part  of  the  insured  in  procur-  to   have   been   procured   by   fraudu- 
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interest  of  the  beneficiary  must  be  taken  into  consideration. 
The  fact  whether  his  claim  is  under  the  usual  life  policy, 
or  that  he  is  the  beneficiary  of  a  certificate  in  a  benevolent 
association,  plays  an  important  part  in  determining  the 
effect  of  the  assured 's  declarations.  In  a  Washington  case, 
the  insurer  offered  to  show  by  the  declarations  of  the  as- 
sured made  after  'the  issue  of  the  certificate  that  his  an- 
swers to  some  of  the  questions  propounded  in  the  application 
were  untrue  to  his  knowledge,  at  the  time  they  were  made. 
This  evidence  was  excluded  upon  the  apparent  ground 
that  upon  the  issue  of  such  certificate,  the  beneficiary 
therein  acquired  a  vested  interest,  which  could  not  be  de- 
vested by  the  acts  of  the  member  upon  whose  life  the  bene- 
fit depended.  That  such  is  the  nature  of  the  interest  of  the 
beneficiary  in  an  ordinary  life  insurance  policy  is  estab- 
lished by  the  great  weight  of  authority,  but,  as  to  bene- 
ficiary certificates  of  the  nature  of  the  one  in  controversy 
in  that  case,  a  like  weight  of  authority  has  established  the 
doctrine,  that  the  interests  of  the  beneficiary  before  the 
death  of  the  member  is  a  mere  expectancy,  which  may  be 
changed  at  any  time  by  the  action  of  the  assured.  "Upon 
reason  and  authority,  the  beneficiary  certificate  should  be 
presumed  to  be  within  the  control  of  the  member.  This 
being  so,  nearly  all  the  cases  hold  that  his  declarations 

lent  misstatements  with  reference  intemperance,  were  not  objectionable 
to  his  health  and  habits,  insured's  for  remoteness."  While  in  the  opinion 
previous  adanissions  <!oneerning  his  we  find,  "The  policy  sued  on  was  pro- 
diseased  condition  and  habits  of  cured  by  him  and  upon  his  represeu- 
intemperance  were  not  objectionable  tations,  and  was  subject  to  the 
as  hearsay  as  against  such  beneficiary,  consequence  of  his  knowledge  of  tlieir 
as  she  could  occupy  no  better  position  falsity;  and  his  declarations  were 
than  the  insured.  Where  insured,  in  evidential  against  her,  because,  upon 
his  application  for  a  policy  issued  in  the  issue  as  to  whether  he  had  fraud- 
November,  1903,  stated  that  he  had  ulently  procured  the  policy  (upon 
'never'  had  any  serious  illness,  nor  which  depended  its  legal  existence) 
been  intemperate,  evidence  of  deela-  any  evidence  was  admissible  that 
rations  made  by  him,  the  earliest  of  would  have  been  competent  if  that 
which  was  in  1896,  that  he  then  had  issue  had  arisen  in  a  suit  to  which  he, 
diabetes,  with  which  disease  he  con-  instead  of  his  appointee,  had  been  a 
tinned  to  suffer  up  to  the  time  of  the  party." 
application,  and   disclosing  habits   of 
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after  the  certificate  is  issued  may  be  introduced  in  evidence 
against  the  beneficiary.  If  he  had  the  control  of  the  cer- 
tificate, he  was  the  one  interested  therein,  and,  under  well- 
settled  rules,  his  declarations  would  be  competent  testi- 
mony, and,  if  against  his  interest,  would  be  available  to 
affect  them.  This  rule  is  sufficiently  established  by  section 
325  of  Bicknell  on  Mutual  Benefit  Societies,  and  cases 
therein  cited.  It  follows  that,  the  appellant  had  the  right 
to  put  in  evidence  the  declarations  of  the  assured  after  the 
issue  of  the  beneficiary  certificate,  and  that  the  refusal  of 
his  offer  to  do  so  was  error.  "^^  The  rule  is  that  declara- 
tions and  admissions  of  the  assured,  made  prior  to  the  ap- 
plication, and  so  remote  as  to  be  disconnected  with  any 
act  or  fact  showing  his  then  condition  of  health,  are  in- 
competent, as  substantive  proof  to  contradict  the  state- 
ments made  in  the  application,  as  against  a  third  party, 
who  is  the  beneficiary;  but  where  there  is  independent 
proof  tending  to  show  falsity  of  the  statements  in  the  ap- 
plication, the  evidence  of  the  prior  declarations  of  the" 
assured  is  admissible  to  show  his  knowledge  of  the  falsity 
of  his  answer.^^  When  the  assured,  the  holder  of  a  benefit , 
certificate,  made,  during  the  year  preceding  his  obtaining 
it,  statements  concerning  his  health  to  certain  of  his  fellow- 
workmen,  it  was  held  such  statements  were  admissible.®^ 
As  between  various  beneficiaries  there  can  be  no  privity  to 
warrant  statements  of  one  being  admissible  against  an- 
other, except  there  is  proof  of  agency  or  acquiescence.®* 

§  243  (244).  Admissions — Landlord  and  tenant — Re- 
mainderman and  tenant  for  life — Owner  in  fee  and  tenant 
for  years — Mortgagor  and  mortgagee. — A  similar  relation 
of  privity  exists  between  landlord  and  tenant.  Thus,  the 
parol  declarations  of  a  party  showing  a  deed  of  real  estate 
held  by  him  to  be  void  for  fraud    are  admissible  in  evi- 

BO  Thomas   v.   Grand  Lodge   A.   0.  B2  McGowan  v.  Supreme  Court  etc. 

U.  W.,  12  Wash.  500,  41  Pa'o.  882.  Foresters,  104  Wis.  173,  80  N.  W.  603. 

81  Bae.  Ben.  Soc,  §  460.  ®*  ^ey  ^-  I-  0-  etc.  Soe.,  120  Wis. 

358,  98  N.  W.  206. 
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dence  in  an  action  of  ejectment  against  Ms  tenant,  where 
such  declarations  were  made  while  in  possession  of  the 
property.^*  When  the  relation  of  landlord  and  tenant  is 
once  established,  it  attaches  to  all  who  may  succeed  the 
tenant,  immediately  or  remotely ;  and  the  succeeding  tenant 
is  as  much  affected  by  the  acts  and  acknowledgments  of 
his  predecessor  as  though  they  were  his  own.°^  When  one 
has  erected  a  house  upon  the  land  of  another,  and  has 
conveyed  it  to  a  third  person,  and  when,  in  a  suit  by  such 
third  person  to  recover  possession,  t'he  defendant  claims  to 
hold  as  tenant  of  the  land  owner,  admissions  by  the  latter, 
as  to  title,  are  admissible  against  the  def endant.^^  But  the 
declarations  of  the  tenant  are  not  admissible  to  affect  the 
title  of  the  landlord,  unless  such  declarations  are  brought 
to  the  notice  of  the  landlord  in  such  a  way  as  to  tend  to 
establish  a  reputation  of  the  tenancy.  With  such  notice 
they  might  go  to  show  a  repudiation  of  his  tenancy  and  a 
setting  up  of  adverse  possession  and  claim.^^  Nor  is  the 
remainderman  affected  by  the  declarations  of  the  tenant 
for  life,  as  there  is  no  privity  between  them,  for  a  privy 
in  estate  is  a  successor  to  the  same  estate,  not  to  a  different 
estate  in  the  same  property ;  and  the  statements  of  the  ten- 
ant for  years  are  not  admissible  against  the  owner  in  fee.^* 
The  admissions  of  mortgagor  as  against  mortgagee  are  on 
the  same  footing  as  those  of  grantor  and  grantee,  and  are 
evidence  only  in  so  far  as  they  affect  the  estate  mortgaged, 
and  are  limited  in  point  of  time  to  those  declarations  made 
before  the  signature  of  the  mortgage."®    In  an  action  of 

54  Jackson  v.  Myers,  11  Wend.  (N.  67  Ingram  v.  Little,  14  Ga.  173,  58 
Y.)  533;  Jackson  v.  Davis,  5  Cow.  Am.  Dee.  549;  Scholea  v.  Chadwick, 
(N.  Y.)  123,  15  Am.  Dee.  451;  Cox  2  Moody  &  R.  507;  Papendick  v. 
V.  Winston,  3  Met.   (Ky.)   577.  Bridgewater,  5  El.  &  B.  166,  119  Eng. 

55  Jackson  v.  Davis,  5  Cow.  (N.  Beprint,  443;  Tickle  v.  Brown,  4  Ad. 
Y.)  123,  15  Am.  Dec.  451;  Crease  v.  &  E.  378,  111  Eng.  Reprint,  826; 
Barrett,  1  Cromp.  M.  &  R.  919,  5  Tyr.  Hanley  v.  Brskine,  19  111.  265. 

458,  4  L.  J.  Ex.    297.     See   note   to  68  Hill  v.  Roderick,  4  Watts  &  S. 

Smith  V.  Newman,  53  L.  B.  A.  949,  (Pa.)  221;  Pool  v.  Morris,  29  Ga.  374, 

950.  74  Am.  Deo.  68. 

68  Collins  v.  Taylor,  101  Me.  542,  69  Poote  v.  Beeeher,  78  N.  Y.  155, 

34  Atl.  946.  7  Abb.  N.  C.  (N.  Y.)  358;  Sherman 
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replevin,  where  the  defendant  bases  his  title  and  right  of 
possession  of  the  property  upon  the  foreclosure  of  a  chat- 
tel mortgage,  the  admissions,  declarations  and  statements 
of  the  mortgagor  at  a  time  subsequent  to  the  execution 
of  the  mortgage  are  not  admissible  for  the  purpose  of  im- 
peaching the  mortgage  or  showing  that  the  same  was  with- 
out consideration,  or  that  he  did  not  have  the  legal  right 
to  mortgage  the  same  at  the  time  of  the  execution  of  the 
mortgage.*" 

§  244  (245).  Admissions  by  former  owners  of  personal 
property — Under  mortgages  and  pledges. — The  same  prin- 
ciple is  often  applied  respecting  the  admissions  of  former 
owners  of  personal  property.  The  relevant  admissions  or 
declarations  of  the  assignor,  vendor  or  holder  of  personal 
property,  made  before  the  sale,  assignment  or  other  dis- 
posal of  his  interest,  are  evidence  against  his  vendee,  as- 
signee or  other  person  claiming  under  him,  immediately  or 
remotely,  either  by  act  and  operation  of  law,  or  by  the  acts 
of  the  parties.**     And  his  declarations  with  regard  to  his 

County  Bank  v.   McDonald,  57   Kan.  tions,  made  after  the  execution  of  the 

358,  46  Pae.  703;  Hunt  v.  Haven,  56  mortgage,  that  it  was  given  without 

N.  H.  87 ;  Silva  v.  Serpa,  86  Oal.  241,  consideration,  and  only  for  the  purpose 

24  Pac.  1013;  White  v.  Wheaton,  16  of   putting   the   property   beyond  the 

Conn.  530;  Lang  v.  Metzger,  206  111.  reach  of  his  wife,  with  whom  he  was 

475,   69   N.   E.   493 ;    Hayden   v.   Me-  having  difficulty." 

Hvain,  4  Bibb  (7  Ky.),  57;  Carson  v.  61  Elmore    v.    Pitzpatriek,    56   Ala. 

White,  6  Gill  (Md.),  17;  Thompson  v.  400;    Guion  Mercantile  Co.  v.   Camp- 

Longan,  42  Mo.  App.  146 ;  Newgass  V.  bell,    91   Ark.   240,    121    S.   W.    164; 

Auburn  Loan  Co.,  81  App.  Div.  411,  Smith   v.    Goethe,    159    Cal.    628,   115 

80  N.  Y.  Supp.  778 ;  Jarvis  v.  Vander-  Pac.   223 ;    Doughty   v.   McMillan,   92 

ford,   116   N.   C.   147,   21   8.  E.   302;  Ga.  818,  19  S.  E.  59;  First  Nat.  Bank 

Hoffman  v.  Lee,  3  Watts  (Pa.),  352;  of  Monmouth  v.  Strang,  138  111.  347, 

Taylor  v.   Heriot,  4  Desaus.    (S.   C.)  27   N.   E.   903;   Durham   v.   Shannon, 

227.                         '  116  Ind.  403,  9  Am.  St.  Rep.  860,  19 

60  First  Nat.  Bank  of  Enid  v.  Yoe-  N.   E.    190;    Kitehell   v.   Hodgen,   78 

man,  17  Okl.  613,  90  Pac.  412.    In  the  Kan.    551,    97    Pac.    369;    Gentry    v. 

case   of   Silva   v.    Serpa,   reported   in  "McMinnis,  3  Dana  (Ky.),  3S2;  White 

86   Cal.   241,   24   Pac.    1013,   the   su-  v.   Chadbourne,  41   Me.   149;   Walke"- 

preme   court  of   California   say:  "On  v.  Marseilles,  70  Miss.  283,  12  South, 

suit  in  foreclosure,  it  is  error  to  admit  211;  Burgess  v.  Quimby,  21  Mo.  508; 

evidence  of  the   mortgagor's   declara-  Eenshaw  v.  The  Pawnee,  19  Mo.  532; 
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rights  and  liabilities  are  in  like  manner  evidence  against 
anyone  coining  into  Ms  place  after  such  declarations  are 
made,  or  representing  him  in  respect  to  such  rights  and 
liabilities.®^  The  admissions  of  those  giving  and  taking 
chattel  securities  seem  to  be  regulated  on  the  same  prin- 
ciple. The  admissions  of  the  mortgagor  of  chattels  (who 
retains  the  possession),  as  well  as  of  the  pledgor  (who  parts 
with  it)  before  the  mortgage  is  signed  or  pledge  consum- 
mated, are  always  competent,  as  also  are  the  mortgagee's 
while  he  remains  the  mortgagee,  while  those  made  subse- 
quently do  not  avail.®^  There  is,  however,  a  marked  di- 
vergence in  the  authorities  upon  this  subject,  which  is 
headed  by  New  York  decisions  and  to  which  attention  is 
drawn  later  on.**  There  have  been  many  cases  in  which  the 
declalrations  of  the  vendor  of  chattels  in  possession,  ad- 
mitting that  he  had  parted  with  his  title  or  that  there  were 
defects  in  his  title,  have  been  received  against  a  purchaser 


Baker  v.  Haak«ll,  47  N.  H.  479,  93 
Am.  Deo.  455;  White  v.  Chouteau,  10 
Barb.  (N.  Y.)  202;  Parker  v.  Fen- 
wiek,  147  N.  C.  525,  61  S.  E.  378; 
Johnson  v.  Patterson,  9  N.  C.  183,  11 
Am.  Dee.  756;  Eitehy  v.  Martin, 
Wright  (Ohio),  441;  Caldwell  v.  Gam- 
ble, 4  Watts  (Pa.),  292;  Crawley  v. 
Tueker,  4  Bich.  (S.  C.)  560;  Drennon 
V.  Smith,  3  Head  (40  Tenn.),  389; 
Smith  V.  Gillum,  80  Tex.  120,  15  S.  W. 
794;  O'Brien  v.  Hilburn,  22  Tex.  616; 
Alger  V.  Andrews,  47  Vt.  238;  Givens 
V.  Manns,  6  Munf.  (Va.)  191;  Cro- 
thers  V.  Crothers,  40  W.  Va.  169,  20 
S.  B.  927;  Wustland  v.  Potterfield,  9 
W.  Va.  438;  Fay  v.  Rankin,  47  Wis. 
400,  2  N.  W.  562. 

62  Horton  v.  Smith,  8  Ala,  75.  42 
Am.  Dec.  628,  and  note;  Levy  v.  Hol- 
berg,  67  Miss.  526,  7  South.  431;  Peo; 
pie  v.  Vernon,  35  Cal.  49,  95  Am.  Dec. 
49,  and  note.  See,  also,  notes  |;o, 
Paige  V.  Cagwin,  42  Am.  Dec.  80,  and 
Horton  v.  Smith,  42  Am.  Dec.  631. 
See  §  245,  ■post. 


83  Gauss  V.  Doyle,  46  Ark.  122; 
Meyer  v.  Munro,  9  Idaho,  46,  71  Pac. 
969;  Tyres  t.  Kennedy,  126  Ind.  523, 
26  N.  K  394;  Fowler  Co.  v.  McDon- 
nell, 100  Iowa,  536,  69  N.  W.  873; 
Fuqua  v.  Bogard,  22  Ky.  Law  Rep. 
1910,  62  S.  W.  480;  Beedy  v.  Ma- 
comber,  47  Me.  451;  Krementz  v. 
Howard,  109  Mich.  466,  67  N.  W.  526; 
Kinna  v.  Smith,  3  N.  J.  Bq.  14;'  Scott 
V.  Llano  County  Bank,  99  Tex.  221, 
89  S.  W.  749;  Mower  v.  McCarthy, 
79  Vt.  142,  118  Am.  St.  Rep.  942,  7 
L.  E.  A.,  N.  S.,  418,  64  Atl.  578; 
Davis  V.  Buchanan,  73  Vt.  67,  50  Atl. 
545;  Donaldson  v.  Johnson,  2  Pinn. 
(Wis.)  482,  2  Chand.  160;  W.  B. 
Grimes  Dry-Goods  Co.  v.  Malcolm,  164 
U.  S.  483,  41  L.  Bd.  524,  17  Sup.  Ct. 
Rep.  158.  In  New  York  the  cases. fol- 
low  Paige  v.  Cagwin,  7  Hill  (N.  Y.), 
361,  42  Am.  Dec.  68,  (see  §  246, 
post),  and  do  not  admit  such  declara- 
tions. 

64  See  §  246,  post. 
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from  him.  Such  declarations  have  been  received  on  the 
ground  that  such  a  privity  existed  between  the  seller  and 
the  buyer  that  the  latter  stands  in  the  situation  of  the 
former  and  is  chargeable  with  the  same  admissions  which 
might  have  been  offered  against  him.*'*  And  with  regard 
to  these,  logically  the  conflict  referred  to  applies  as  well. 
From  the  United  States  supreme  court  case  referred  to  in 
the  note"^  we  take  the  headnote  relating  to  the  subject.  It 
says :  "Evidence  of  the  declarationsof  the  trustee  in  several 
assignments  executed  by  a  bank  president,  that  the  earlier 
assignment  was  made  to  secure  the  bank  generally  for  his 
assignor's  liability  to  it,  is  admissible  as  against  those 
claiming  under  the  subsequent  assignments,  which  were 
made  for  the  purpose  of  enabling  the  trustee  'to  pay  him- 
self for  any  paper'  on  which  he  was  liable  with  such  as- 
signor." Mr.  Justice  Holmes  made  this  pregnant  ut- 
terance which  will  have  a  powerful  influence  on  the  con- 
sideration of  the  conflict:  "In  these  days,  when  the  whole 
tendency  of  decisions  and  legislation  is  to  enlarge  the  adr 
missibility  of  hearsay,  where  hearsay  must  be  admitted  or 
a  failure  of  justice  occur,  we  are  not  inclined  to  narrow  the 
lines."  The  trustee,  in  the  case  referred  to,  one  Martin- 
dale,  was  appointed  by  the  president  of  a  bank,  one  Cross, 
who  had  misused  its  funds.  Cross  thereafter  shot  himself 
and  the  receiver  of  the  bank  claimed  the  proceeds  of  the 
property  of  which  Martindale  was  the  trustee.  Martin- 
dale's  statements  that  the  funds  of  which  he  was  trustee 
were  to  secure  Cross'  liability  to  the  bank  he  had  defrauded 
were  offered  in  evidence  and  objected  to.     Martindale  him- 

65  Horton  V.  Smith,  8  Ala.   73,  42  C),  183,  11  Am.  Dee.  756;   Land  v. 

Am.  Dec.  628;  Vennum  v.  Thompson,  Bee,  2  Eieh.  (S.  C.)  168;  Fourth  Nat. 

38  111.  143;  Bunberry  V.  Brett,  18  Ind.  Bank  v.  Albaugh,  188  U.  S.  734,  47 

343;   MeLanathan  v.  Patten,  39   Me.  L.   Ed.   673,   23   Sup.   Ct.   Eep.   450; 

142;    Bond    v.    Fitzpaitrick,    4    Gray  Bowie  v.  Hunter,  Fed.  Gas.  No.  1731, 

(Mass.),   89;    Fellows   v.   Smith,   130  4  Cranch  G.  C.  699.    On  this  general 

Mass.   378;    Walker  v  Marseilles,   70  subject  see  extended  note  to  Paige  v. 

Miss.    283,    12    South.    211;    Coale   v.  Cagwin,   42   Am.   Dec.   80,   and   cases 

Harrington,  7  Har.  &  J.   (Md.)   147;  cited  in  note  supra. 
Guy  V.  Hall,  3  Murph.  (7N.  C.)  150;  co  Fourth   Nat.   Bank  v.   Albaugh, 

Johnson  v.  Patterson,  2  Hawks  (9  N.  aupra. 
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self  also  testified.  The  court  said:  "If  ever  a  declaration 
not  made  under  oath  is  to  be  admitted  against  any  other 
than  the  person  making  it,  it  should  be  admitted  in  this 
case.  The  declaration  was  obviously  against  interest.  It 
was  the  only  evidence  in  the  nature  of  things  that  could 
be  had,  when  Martindale  haltingly  denied  the  fact  upon  the 
stand.  If  we  were  to  take  it  very  nicely,  it  simply  did 
away  with  a  qualification  engrafted  by  Martindale  upon  his 
testimony  that  the  instrument  was  security  for  the  bank, 
and  made  it  easier  to  accept  the  principal  fact  without  the 

qualification The  interest  of  Martindale  continued, 

the  appellants  claim  through  it,  and  we  are  of  opinion 
that,  under  the  circumstances,  admissions  by  Martin- 
dale contrary  to  that  interest  properly  were  let  in. 
Cases  of  admissions  by  a  trustee  having  no  interest  in 
the  suit  may  stand  on  different  ground."  This  case  is 
specially  referred  to  as  marking  the  expression  of  the 
broad  view  the  court  took  of  the  necessity  for  relaxing  in 
such  cases  the  strict  rules  against,  hearsay.  There  are  in- 
stances in  which  the  declarations  of  former  owners  of  per- 
sonal property  have  been  held  inadmissible  on  the  ground 
that  they  were  still  living  and  might  be  produced  in  court.'''^ 
The  cases  supporting  that  view  are  mostly  New  York  deci- 
sions, which  follow  the  principle  laid  down  in  the  leading 
dissenting  case;^*  and  in  one  of  them  the  distinction  be- 
tween the  rule  as  applied  to  real  and  personal  property  is 
made  plain.  The  court  in  that  case^"  said:  "The  rule 
seems  to  be  settled,  that  a  party  who  can  call  a  witness 
shall  not  be  permitted  to  prove  his  declarations.  A  former 
owner  of  real  estate,  through  whom  the  title  has  passed, 
is  said  to  be  an  exception;  his  admissions  against  the  title 
while  he  was  in  possession  may  be  shown.     That  rule  the 

«7  Coit  V.  Howd,  1  Gray   (Mass.),  see  note  to  Abbott  v.  Walker,  26  L. 

547;  Whitaker  v.  Brown,  8  Wend.  (N.  E.  A.,  N.  S.,  814. 

Y.)  490.     As  to  admissibility  of  dec-  68  t>aige    v.    Cagwin,    supra.    See 

larations     against     title    by     former  §  248,  post. 

owner  as  against  those  claiming  under  69  Bristol  v.   Dann,   12   Wend.    (N. 

him,  as  affected  by  fact  that  declar-  Y.)   142,  27  Am.  Dec.  122. 
ant  is  living  and  available  as  witness, 
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judge  at  the  circuit  court  applied  to  tMs  case,  by  permitting 
tlie  defendants  to  give  evidence  of  Rogers'  admissions 
while  he  owned  or  possessed  the  note.  This  was  going 
further  in  favor  of  the  defendants  than  they  had  a  right 
to  ask."  But  such  cases  seem  to  be  based  upon  a  mis- 
apprehension of  the  principle  which  make  these  declara- 
tions competent,  which  is  the  privity  of  the  person  against 
whom  they  are  offered  with  the  declarant.  Their  admissi- 
bility by  no  means  depends  upon  the  principle  involved  in 
that  exception  to  hearsay  by  which  the  declarations  against 
interest  of  persons  since  deceased  are  admitted.'^"  In  an 
old  but  authoritative  decision,''^  where  it  was  urged  that 
the  admission  could  not  be  proved  except  by  the  maker 
of  it,  if  living,  the  court  said :  * '  The  declarations  of  a  per- 
son, while  in  the  possession  of  the  premises,  against  his 
title,  are  always  admissible,  not  only  against  him,  but 
against  those  who  claim  under  him.  The  general  prin- 
ciple is  conceded;  but  with  this  qualification,  that  when 
the  person  whose  acknowledgment  is  relied  on  is  alive  and 
a  competent  witness,  that  then  he  must  be  examined;  that 
his  declarations  cannot  be  received.  I  have  examined  all 
the  cases,  and  cannot  perceive  a  trace  of  any  such  excep- 
tion. In  most  cases  it  is  true  the  party  was  dead,  and  this 
is  usually  the  case  in  fact,  for  it  is  the  declarations  of  an 
ancestor  that  are  most  commonly  offered  in  evidence.  It 
has  in  no  case,  however,  been  made  a  subject  of  inquiry 
whether  the  person  was  dead  or  alive,  a  competent  witness 
or  otherwise,  and  this  surely  would  have  been  the  case  had 
any  such  qualification  of  the  general  rule  existed.  The 
reason  of  the  rule  is  at  war  with  the  exception.  The  point 
falls  within  the  well-established  principle  that  although 
a  man's  declarations  are  not  evidence  for  him,  they  are 
strong  evidence  against  him.     The  principle  is  founded  on 

'70  Guy  V.  Hall,  3  Murph.  (7  N.  C.)  tin,   2   MeGord    (S.   C),  241.     As  to 

150;    Gibblehouse  v.   Stong,   3   Eawle  declarations  of  this  character,  see  §  323 

(Pa.),  437;   Haddan  y.  Mills,  4  Car.  et  seq.,  post. 

&  P.  486;   Crayton  v.  Collins,  2  Me-  'l  Gibblehouse  v.  Stong,  supra. 
Cord  (S.  C),  457;  Snelgrove  v.  Mar- 
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a  knowledge  of  human  nature.  Self-interest  induces  men 
to  be  cautious  in  saying  anything  against  themselves,  but 
free  to  speak  in  their  own  favor.  We  can  safely  trust 
a  man  when  he  speaks  against  his  own  interest.  It  is  not 
conclusive,  but  is  unquestionable  evidence,  entitled  to  some 
weight  against  himself,  and  those  who  claim  under  hinL.""^^ 

§  245  (246).  Same — Real  and  personal  property. — ^Be- 
fore proceeding  to  consider  those  cases  headed  by  the  New 
York  decision  referred  to,  it  is  necessary  to  mention  certain 
qualifications  which  apply  both  to  real  and  personal  prop- 
erty. It  is  to  be  observed  that  the  rule  does  not  admit  the 
declarations  of  the  seller  in  such  cases,  unless  the  person 
against  whom  the  declaration  is  offered  does  in  fact  hold 
title  under  him.'^*  And  of  course  admissions  are  not  to  be 
received  as  to  the  title  of  either  real  or  personal  property 
if  made  after  the  sale,  as  the  vendor  cannot  d.isparage  a 
title  with  which  he  has  already  parted,''*  unless,  as  we  have 


■^2  Bassler  v.  Niesly,  2  Serg.  &  E. 
(Pa.)  352;  GibMehouse  v.  Stong,  su- 
pra, in  which  Rogers,  J.,  said:  "Sup- 
pose this  deelaration  had  been  in 
writing,  can  the  maker  of  it, 
by  a  subsequent  conveyance,  prevent 
the  party  in  whose  favor  the  decla- 
ration was  made,  from  giving  it 
in  evidence  against  the  party  who 
claims  under  him?  And  where  is  the 
difEerenee  between  written  and  parol 
testimony,  except  in  the  certainty;  and 
particularly  in  cases  of  personal  prop- 
erty, which  may  pass  by  parol,  and  to 
which  the  principle  also  applies?  Can 
it  be  that  the  party  is  forced  to  rely 
upon  the  testimony  of  the  maker  of  it 
who  it  may  be  has  assigned  for  the 
purpose  of  getting  rid  of  his  own  ad- 
missions? If  the  defendant  must  ex- 
amine the  maker  of  it  they  must  hear 
their  witness  and  cannot  afterward 
discredit  him.  They  will,  in  fact,  be 
utterly  precluded  from  the  testimony 
'by  the  act  of  the  maker  of  it,  and  that 
Evidence  II — 26 


this  cannot  be  done  is  decided  in  Long 
V.  Bailie,  Indorsee  of  Buchanan,  4 
Serg.  &  R.  222.  The  defendant  ac- 
quires an  interest  in  testimony,  of 
which  he  cannot  be  deprived  by  the 
act  either  of  a  witness  or  a  party." 

ra  Watson  V.  Williams,  1  Harp.  (S. 
C.)  447. 

74  Horton  v.  Smith,  8  Ala.  73,  42 
Am.  Dec.  628,  and  note;  Walden  v. 
Purvis,  73  Cal.  518,  15  Pac.  91;  Gar- 
lich  V.  Bowers,  66  Cal.  122,  4  Pac. 
1138;  Bunker  v.  Green,  48  HI.  243; 
Miner  v.  Phillips,  42  El.  123;  Key- 
stone Mfg.  Co.  V.  Johnson,  50  Iowa, 
142;  Roberts  v.  Medbery,  132  Mass. 
100;  Buckingham  v.  Tyler,  74  Mich. 
'101,  41  N.  W.  868;  Lewis  v.  Rice,  61 
Mich.  97,  27  N.  W.  867;  Beard  v. 
First  Nat.  Bank,  41  Minn.  153,  43  N. 
W;  7,  8;  Farmers'  Loan  &  Trust  Co. 
V.  Montgomery,  30  Neb.  33,  46  N.  W. 
214;  Sanford  v.  EUithorp,  95  N.  Y. 
48;  Holmes  v.  Boper,  141  N.  Y.  64, 
36   N.   E.    180;    Lee   v.    Huntoon,    1 
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already  seen  in  the  case  of  the  sale  of  real  estate,  the  seller 
remains  in  possession,'^^  or  unless  the  declaration  is  made 
in  presence  of  the  transferee,'^^  or  unless  there  is  other  evi- 
dence tending  to  show  collusion  or  a  combination  to  de- 
fraud.'^'' But  where  it  is  claimed  that  there  is  concert  or 
collusion  between  the  vendor  and  vendee  to  defraud  cred- 
itors, the  subsequent  declarations  of  the  vendor  are  not 
admissible  against  the  vendee  on  that  ground,  "unless 
the  alleged  common  purpose  to  defraud  is  first  established 
by  independent  evidence  and  unless  they  have  such  rela- 
tion to  the  execution  of  that  purpose  that  they  fairly  con- 
stitute a  part  of  the  res  gestae."''^  The  rule  also  renders 
the  declarations  of  assignors,'^^  grantors,^*  devisors,*^  and 
others  through  whom  title  is  claimed  ^^  incompetent,  if  made 


Hoff.  Ch.  (N.  Y.)  447;  Hills  v.  Lud- 
wig,  46  Ohio  St.  373,  24  N.  E.  596; 
McLaughlin  v.  MoLaughlin,  91  Pa. 
462;  Downs  v.  Belden,  46  Vt.  674; 
Small  V.  Champeny,  102  Wis.  61,  78 
N.  W.  407.  See  note  to  Horton  v. 
Smith,  42  Am.  Dee.  632.  As  to  decla- 
rations of  former  owners  of  land,  see 
note  to  Cadwalader  v.  Price,  134  Am. 
St.  Eep.  612. 

75  Marsh  t.  Hampton,  6  Jones 
(50  N.  C),  382;  Gregory  v.  Froth- 
ingham,  1  Nev.  253;  Grant  v.  Lewis, 
14  Wis.  487,  80  Am.  Dee.  785; 
Gidney  v.  Logan,  79  N.  C.  214; 
Piedmont  Sav.  Bank  v.  Levy,  138 
N.  C.  274,  3  Ann.  Gas.  785,  50  S.  E. 
657;  Selsby  v.  Eedlon,  19  Wis.  17. 
See  note  to  Horton.  v.  Smith,  42  Am. 
Dee.  633 ;  also,  §  241,  ante. 

76  Hart  V.  Brierley,  189  Mass.  598, 
76  N.  E.  286. 

77  Waterbury  v.  Sturtevant,  18 
Wend.  (N.  Y.)  353;  Neal  v.  Peden, 
1  Head  (Tenn.),  546;  Cuyler  v.  Mc- 
Carttiey,  33  Barb.  (N.  Y.)  165; 
O'Neil  V.  Glover,  5  Gray  (Mass.), 
144;  Souder  v.  Schecbterly,  91  Pa. 
83;    Boyd    v.    Jones,    60    Mo.    454; 


Hartman  v.  Diller,  62  Pa.  37;  Price 
V.  Junkin,  4  Watts  (Pa.),  85,  28  Am. 
Dec.  685.  See  note  to  Horton  v. 
Smith,  42  Am.  Dec.  633. 

78  Winchester  v.  Creary,  116  TJ.  S. 
161,  29  L.  Ed.  591,  6  Sup.  Ct.  Rep. 
369;  Holbrook  v.  Holbrook,  113  Mass. 
74;  Hirschfeld  v.  Williamson,  18 
Nev.  66,  1  Paic.  201. 

79  Alger  V.  Andrews,  47  Vt.  238; 
Myers  v.  Kinzie,  26  111.  36;  Wynne 
V.  Glidewell,  17  Ind.  446;  Heywood 
V.  Reed,  4  Gray  (Mass.),  574;  Prear 
V.  Evertson,  20  Johns.  (N.  Y.)  142; 
Maddox  v.  Atlantic  &  N.  C.  Ey.  Co., 
115  N.  C.  624,  20  S.  E.  190. 

80  Alexander  v.  Caldwell,  55  Ala. 
517;  Gallagher  v.  Williamson,  23  Cal. 
331,  83  Am.  Dec.  114;  McPadden  v. 
Ellmaker,  52  Cal.  348;  State  v.  Vale 
Mills,  63  N.  H.  4;  Hale  v.  Rich,  48 
Vt.  217;  Dodge  v.  Freedman's  Trust 
Co.,  93  U.  S.  379,  23  L.  Ed.  920. 

81  Mueller  v.  Rebhan,  94  111.  142; 
McSweeney  v.  McMillen,  96  Ind.  298; 
Wentworth  v.  Wentworth,  71  Me.  72. 

82  Eekert  v.  Triplett,  48  Ind.  174, 
17  Am.  Eep.  735  (declarations  of  a 
former  deceased  administrator) ;  Pick- 
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after  the  title  or  interest  dn  the  property  in  question  has 
passed  from  them.  And  as  to  personal  property,  there  is 
an  overwhelming  weight  of  authority  that  declarations  of 
a  vendor  after  the  sale  and  possession  has  passed,  are 
inadmissible  to  affect  the  sale.**  To  this  statement  of  the 
rule  there  are  practically  few  exceptions,  though  there  are 
cases  in  which  statements  made  to  or  in  the  presence  of  the 
vendee  may  become  relevant  on  other  grounds  such  as  ac- 
quiescence or  estoppel;**  and  such  statements .  may  also 
become  relevant  for  the  cross-examination  of  the  declarant 
if  the  proper  predicate  has  been  laid  to  contradict  him 
so  as  to  make  the  testimony  admissible  as  impeaching  evi- 
dence.*" 


§  246  (247).  Same — Strict  rules  in  some  jurisdictions. — 
We  have  now  to  consider  the  modifications  of  the  rule  mak- 
ing admissible  the  declarations  of  previous  owners  in  dis- 
paragement.    In  some  jurisdictions  a  much  stricter  rule 


ering  V.  Eeynolds,  119  Mass.  Ill 
(suit  between  an  occupier  of  land  and 
a  creditor). 

83  McCormick  v.  Joseph,  77  Ala. 
236;  Smith  v.  Hamlet,  43  Ark.  320;  ' 
Henderson  v.  Hart,  122  CaJ.  332,  54 
Pao.  1110;  Smith  v.  Haire,  58  Ga. 
446;  Milling  v.  Hillenbrand,  156  HI. 
310,  40  N.  E.  941;  Campbell  v.  Coon, 
51  Ind.  76;  ITrdangen  v.  Boner,  122 
Iowa,  533,  98  N.  W.  317;  Seheble  v. 
Jordan,  30  Kan.  353,  1  Pac.  121; 
GatUff  V.  Rose,  8  B.  Mon.  (Ky.) 
629;  Ford  v.  Mills,  46  La.  Ann.  331, 
14  South.  845;  Dennison  v.  Benner, 
41  Me.  332;  Cooke  v.  Cooke,  29  Md. 
538;  Kimball  v.  Leland,  110  Mass. 
325;  Vyn  v.  Keppel,  108  Mich.  244, 
65  N.  W.  966;  Allen  v.  Knutson,  96 
Minn.  340,  104  N.  W.  963;  Glaucke 
V.  Gorlich,  91  Minn.  282,  98  N.  W. 
94;  Ferriday  v.  Selser,  4  How.  (Miss.) 
560 ;  Stewart  v.  Thomas,  35  Mo.  202 ; 
Williams  v.  Eikenbury,  25  N^b.  721, 
13  Am.  St.  Eep.  517,  41  N.  W.  770; 


Perley  v.  Porman,  7  Nev.  309;  Tabor 
V.  Van  Tassell,  86  N.  Y.  642;  Will- 
iams v..  Clayton,  29  N.  C.  442;  Ohio 
Coal  Co.  V.  Davenport,  37  Ohio  St. 
194;  Woods  v.  Paurot,  14  Okl.  171,  77 
Pac.  346;  Pringle  v.  Pringle,  59  Pa. 
281;  Kittles  v.  Kittles,  4  Rich.  (S. 
C.)  422;  Aldous  v.  Olverson,  17  S. 
D.  190,  95  N.  W.  917;  Holmark  v. 
Molin,  5  Cold.  (Tenn.)  482;  Craw- 
ford V.  Hord,  40  Tex.  Civ.  App.  352, 
89  S.  W.  1097;  Bradford  v.  Taylor, 
74  Tex.  175,  12  S.  W.  20;  Murray  v. 
Chadwiok,  52  Vt.  293;  Givens  v. 
Manns,  6  Munf.  (Va.)  191;  Small  v. 
Champeny,  102  Wis.  61,  78  N.  W.  407 ; 
Toms  V.  Whitmore,  6  Wyo.  220,  44 
Pac.  56;  Clements  v.  Nicholson,  6 
Wall.   (TJ.  S.)   299,  18  L.  Ed.  786. 

84  See  §§  275-289,  post;  Peck  v. 
Crouse,  46  Barb.  (N.  Y.)  151. 

85  Fiake  v.  Small,  25  Me.  453; 
Bruce  v.  Bruce  (Tex.  Civ.  App.),  8ft' 
S.  W.  435. 
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prevails  with  respect  to  the  admission  of  the  declarations 
of  a  former  owner  of  chattels  to  impeach  the  title  of  the 
purchaser.  For  example,  in  the  state  of  New  York  the 
rule  has  prevailed  since  the  decision  of  the  court  in  the  lead- 
ing case,**  that  the  declarations  of  a  vendor  of  chattels  or 
of  a  prior  holder  of  negotiable  paper  are  not  admissible 
against  a  subsequent  purchaser  for  value,  unless  they  are 
made  by  the  real  party  in  interest  or  by  one  through  whom 
the  party  claims  as  a  privy  by  representation,  as  in  eases 
of  bankruptcy,  death  and  others  of  a  similar  character. 
The  authorities  holding  this  view  maintain  that  where  a 
person  becomes  a  purchaser  of  a  chose  in  action  or  a  chattel 
for  a  valuable  consideration,  his  rights  are  independent 
of  the  assignor  and  beyond  his  control;  that  although  it 
may  be  necessary  to  found  his  title  on  a  transfer,  yet  the 
mere  proof  of  such  transfer  is  evidence  of  his  right,  and 
that  possession  alone  is  prima  facie  evidence  of  title,  and 
the  rights  of  the  possessor  do  not  necessarily  depend  on 
the  title  of  the  person  by  whom  the  delivery  was  made  or 
from  whom  the  possession  was  obtained.^'^  But  in  the 
early  New  York  cases  the  declarations  of  the  former  owner 
are  held  admissible  against  those  who  hold  under  him  in 
a  representative  capacity,  as  administrators  and  assignees 
in  bankruptcy,**  as  well  as  in  those  cases  where  the  transac- 
tion relates  to  real  estate.*"  This  conflict,  however,  calls 
for  more  than  a  mere  acquiescence  in  the  fact  that  the  lead- 
ing New  York  decision  has  made  a  new  path  for  itself  and 

S«  Paige  V.  Cagwin,  7  Hill  (N.  Y.),  Bank,  17  Ala.  374;  Thompson  v.  Ma- 

361,  42  Am.  Dee.  68,  and  note.  ivliinney,   17   Ala.   362,   52   Am.   Dec. 

87  Paige  V.  Cagwin,  7  Hill  (N.  Y.),  176;    Weaver   v.   Yeatmans,    15    Ala. 

361,  42  Am.  Dec.  68,  and  note;  Truax  539. 

V.   Slater,   86   N.   Y.   630.     The   same  ss  Brown  v.  Mailler,  12  N.  Y.  118; 

rule  has  been  indorsed  by  the  federal  Hackney   v.   Vrooman,   62   Barb.    (N. 

supreme  court-   Dodge  v.  Freedman's  Y.)   650;  Von  Sachs  v.  Kretz,  72  N. 

Trust  Co.,  93  U.  S.  379,  23  L.  Ed.  920.  Y.  548;   Smith  v.   Sergent,   67   Barb. 

In  Alabama  such  declarations  are  re-  (N.  Y.)    243;    Clews  v.   Kehr,  90  N. 

jected  unless   part  of  the  res  gestae  Y.   633. 

explaining  the   possession :    Nelson  v.  89  Ghadwick   v.   Fonner,   69   N.   Y. 

Iverson,  17  Al.a.  216;  Hadden  v.  Pow-  404. 
ell,    17    Ala.    314;    Price    v.    Branch, 
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for  most  of  the  subsequent  decisions  in  that  state.  In  the 
first  place,  it  was  not  generally  accepted  in  New  York, 
for  we  find  Chancellor  Walworth®"  saying:  "Indeed,  the 
supreme  court  of  this  state  has  gone  still  further,  and  has 
held  that  the  admissions  of  a  former  owner  of  personal 
property,  or  of  a  chose  in  action,  even  if  made  before  he 
parted  with  his  title,  are  not  evidence  as  against  his  ven- 
dee.®^ And  it  is  said  in  a  note  to  the  last  mentioned  case, 
that  the  doctrine  of  these  cases  was  directly  sanctioned  by 
the  court  for  the  correction  of  errors,  in  December,  1844, 
in  the  case  of  Paige  v.  Cagwin.  I  agree  with  Mr.  Justice 
Bronson,  however,  that  the  rejection  of  the  admissions  of 
the  former  owner  of  personal  property,  or  of  choses  in  ac- 
tion, other  than  negotiable  securities,  made  by  such  owner 
before  he  parted  with  his  interest  in  the  property,  was  a 
departure  from  a  well-established  principle  of  the  law  of 
evidence.  And  if  it  is  hereafter  to  be  followed,  it  must  be 
upon  the  ground  that  the  question  is  no  longer  open  to  dis- 
cussion in  the  courts  of  this  state."  And  as  we  have  just 
pointed  out,  the  earlier  cases  are  not  in  accord  with  it.  It 
is,  however,  supported  in  the  United  States  supreme  court. 
Mr.  Justice  Hunt®^  said:  "Evidence  of  this  character  (dec- 
larations of  one  who  was  the  holder  of  a  chattel  or  promis- 
sory note  made  during  his  tenure  as  holder)  was  given  by 
each  party,  and  admitted,  notwithstanding  the  objection 
of  the  other.  No  principle  can  be  found  to  justify  the  ad- 
mission of  this  evidence.  It  has  long  been  settled  that  the 
declarations  made  by  the  holder  of  a  chattel  or  promissory 
note,  while  he  held  it,  are  not  competent  evidence  in  a  suit 
upon  it,  or  in  relation  to  it,  by  a  subsequent  owner.  Tbis 
was  settled  in  the  state  of  New  York  in  the  case  of  Paige 
V.  Cagwin*'  and  is  now  admitted  to  be  sound  doctrine;  and 
that  the  party  is  since  deceased  makes  no  difference,®*  or 

90  In  Christie  v.  Bishop,  1  Barb.  Ch.  92  In    Dodge    v.    Preedman's    Sav. 
(N.  Y.)   105.                                                  Trust  Co.,  supra. 

91  Beach  v.  Wise,  1  Hill   (N.  Y.),  93  Paige  v.  Cagwin,  swpra.    . 

612;    Stark    v.    Boswell,    6    Hill    (N.  »*  Beach  v.  Wise,  1  Hill   (N.  Y.), 

Y.),  405,  41  Am.  Dec.  752.  612. 
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that  the  transfer  is  made  after  maturity.®"  The  same  is 
true  of  the  declarations  of  a  inortgagee,®"  or  of  the  assignor 
of  a  judgment,®'^  or  of  an  indorser,**®  or  of  a  judgment 
debtor.®^  And  this  is  the  latest  United  States  supreme 
court  decision  on  the  subject.  Eeverting  now  to  the  lead- 
ing case,  it  will  be  seen  that  Senator  Lott  had  such  pro- 
nounced views  upon  the  question,  that  in  his  erudite  opin- 
ion, which  contains  an  exhaustive  analysis  of  all  the  im- 
portant decisions,  he  was  not  content  with  declaring  that 
the  general  rule  is  that  declarations  of  the  vendor  of  a  chat- 
tel, or  of  a  prior  holder  of  a  note,  are  admissible  against  a 
subsequent  purchaser  for  value  only  where  the  declarations 
are  made  by  the  real  party  in  interest,  or  by  one  through 
whom  the  plaintiff  claims  as  a  privy  by  representation,  as 
in  cases  of  bankruptcy,  death,  and  the  like,  and  that  such 
a  rule  was  not  only  consistent  with  the  general  principles 
of  evidence,  but  was  necessary  for  the  protection  of  private 
rights,  but  that  the  exclusionary  rule  should  preferably  be 
applied  to  declarations  affecting  real  estate.  He  says:  "It 
was  said,  I  am  aware,  by  Mr.  Justice  Bronson,  in^""  a  case 
like  the  one  under  consideration,  that  if  it  were  an  original 
question,  he  should  be  unable  to  see  any  solid  distinction 
between  cases  relating  to  real  property,  where  the  declara- 
tions of  the  former  owner  are  constantly  admitted,  and 
those  relating  to  choses  in  action,  and  other  personal  prop- 
erty ;  and  he  put  his  judgment  on  the  sole  ground  that  the 
point  had  been  adjudged  against  the  defendant  in  that 
case  by  those  who  had  gone  before  him  in  the  court.  I 
admit  that  there  is  no  solid  distinction  in  principle  between 
the  cases  referred  to  by  the  learned  judge;  but  I  by  no 
means  admit  that  the  rule  as  applicable  to  personal  estate 
should  be  altered.  On  the  contrary,  it  appears  to  be  an 
anomaly  in  our  law,  if,  by  the  rules  of  evidence  titles  to  real 

95  Paige  V.  Cagwin,  supra.  99  Legg  v.  Olney,  1  Denio  (N.  Y.), 

96  Earl  V.  Clute,  2  Abb.  Ct.  App.      202. 

Deo.  1,  100  Beach  v.  Wise,  1  Hill  (N.  Y.), 

97  Tousley  f.  Barry,  16  K  Y.  497.       612. 

98  Ireland  v.  Kip,  Anth.  N.  P.  (N. 
r.)   142. 
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estate  can  be  made  to  depend  on  the  mere  declaration  of  a 
prior  owner,  when  every  contract  for  the  sale  of  land  is  re- 
quired to  be  in  writing,  and  title  can  only  be  conveyed  by 
deed.  There  would  in  my  judgment  be  much  more  pro- 
priety in  excluding  such  declarations  as  affecting  real  es- 
tate, than  in  admitting  them  as  to  personal  property.  But 
I  do  not  concede  that  such  declarations  are  now  admissible 
to  affect  the  title  to  lands,  although  they  may  be  admitted 
to  explain  the  character  of  a  possession."^  The  opinion 
of  the  text- writer  can  be  of  little  avail  to  mediate  when  the 
expression  of  opinion  is  as  strong  as  that  pointed  out,  and 
if  the  case  in  question  may  be  read  as  stopping  at  the 
proposition  that  such  declarations  are  only  admissible  when 
made  by  the  real  party  in  interest,  there  need  be  little 
difficulty  in  bringing  it  into  line  with  the  others.  In  so  far, 
however,  as  it  asserts  that  the  rights  of  the  purchaser  are 
independent  of  the  assignor  and  beyond  his  control,  and 
that  although  it  may  be  necessary  to  found  a  title  on  a 
transfer,  the  mere  proof  of  the  transfer  is  evidence  of  the 
right,  we  feel  that  the  respect  due  to  the  decision  is  im- 
paired by  the  reasons  given  in  support  of  it,  and  that  even 
with  the  support  of  the  United  States  supreme  court  deci- 
sions referred  to,  it  cannot  be  regarded  as  finally  settling 

1  The  learned  Senator  Lott,  in  "With,  respect  to  all  verbal  admis- 
Paige  V.  Cagwin,  supra,  cited  Jack-  sions,  it  may  be  observed,  that  they 
son  V.  Shearman,  6  .Johns.  (N.  T.)  19,  ought  to  be  received  with  great  cau- 
saying:  "The  acknowledgements  of  a  tion.  The  evidence,  -consisting  as  it 
party  are  generally  a  dangerous  spe-  does  in  the  mere  repetition  of  oral 
cies  of  evidence,  and  although  good  to  statements,  is  subject  to  much  imper- 
Bupport  a  tenancy,  or  to  satisfy  doubts  fection  and  mistake;  the  party  him- 
In  ease  of  possession,  they  taught  not  s«lf  either  being  misinformed  or  not 
to  be  received  as  evidence  of  title."  having  clearly  expressed  his  own  mean- 
Instead  of  extendiilg  this  species  of  ing,  or  the  witness  having  misunder- 
evidenoe,  I  think  it  safer  and  more  stood  him.  It  frequently  happens, 
conducive  to  the  advancement  of  jus-  also,  that  the  witness,  by  uninteu- 
tice  that  it  should  be  confined  to  such  tionally  altering  a  few  of  the  expres- 
cases  only  where,  by  the  settled  rules  sions  really  used,  gives  an  effect  to 
of  law,  it  is  declared  to  be  admissible.  the  statement  completely  at  variance 
The  remarks  of  Greenleaf  as  to  with  what  the  party  did  actually  say" : 
this  species  of  evidence  are  deserving  1  Greenl.  Bv.,  §  233. 
of     great     consideration.     He     says: 
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an  admittedly  difficult  and  intricate  controversy.  In  Ver- 
mont, for  a  short  time,  the  same  ruling  was  in  existence,' 
but  it  was  practically  disregarded,  and  finally  the  supreme 
court  removed  it  from  the  list  of  authtjrities.^ 

§  247(248).  Same— Declarations  of  former  owners  of 
choses  in  action.^— "We  have  not  made  previous  reference  to 
the  one  exception  to  the  general  rule  which  is  unchallenged. 
On  well-known  grounds  the  declarations  of  a  former  owner 
of  negotiable  paper  are  not  admissible  against  one  who  pur- 
chased for  value  before  due.'  But  with  this  exception  the 
same  general  principle  stated  in  a  former  section  governs 
in  respect  to  choses  in  action;  and  the  decl,arations  of  the 
assignor  made  while  he  is  owner  are  admissible  against 
the  assignee  and  those  claiming  under  him.  This  has  often 
been  illustrated  in  the  case  of  negotiable  paper  transferred 
after  it  became  due^*  where  the  declarations  of  former 
owners  have  been  received  to  show  payment  or  rights  of 
setoff.^    In  a  suit  against  the  maker  of  a  promissory  note 

2  Hines  v.  Soule,  14  Vt.  99;  over-  H.  52;  Reed  v.  Taneleve,  27  N.  J.  L. 
ruled  by  Alger  v.  Andrews,  47  Vt.  352,  72  Am.  Dec.  369;  Hollister  v. 
238.  RezAo'r,  9  Ohio  St.  1;  Collger  v.  Fran- 

3  Koe  V.  Jerome,  18  Conn.  138;  cis,  2  Baxt.  (Tenn.)  422;  Ellis  v. 
Williams  v.  Judy,  3  Gilm.  (8  111.)  282,  Watkins,  73  Vt.  371,  50  Atl.  1105. 
44  Am.  Dee.  699;  Produce  Ex.  Trust  It  must  be  noted  that  the  cases  fol- 
Co.  V.  Bieberbach,  177  Mjiss.  137,  58  lowing  Paige  t.  Cagwin,  supra,  are 
N.  E.  162;  Brown  v.  MoGraw,  12  the  exception  to  this  rule. 
Smedes  &  M.  (Miss.)  267;  Blancjour  B  Reed  v.  Vancleve,  3  Dutch.  (27 
V.  Tutt,  32  Mo.  576;  Mitchell  v.  Bald-  N.  J.  L.)  352,  72  Am.  Dec.  369.  That 
win,  88  App.  Div.  265,  84  N.  Y.  the  declarations  of  the  holder  of  a 
Supp.  1043;  Smith  v.  Schanck,  18  dishonored  note,  made  while  such,  are 
Barb.  (N.  Y.)  344;  Smith  v.  Di  competent  evidence  in  an  action 
Womitz,  E.  &  M.  212,  21  Eng.  Com.  L.  brought  by  a  subsequent  holder,  to 
735;  Dodge  v.  Freedman's  Sav.  &  prove  that  th«  note  had  been  paid 
Trust  Co.,  93  U.  S.  379,  23  L.  Ed.  to  him,  or  that  he  took  it  up  and  paid 
920.  it  for  the  benefit  of  any  prior  parties 

*  Roe    T.    Jerome,    18    Conn.    138;  to  it,  and  has  no  claim  upon  it,  can- 

Hanobett   v.    Kimbark,    118    HI.   121,  not    admit    of    a    doubt:    Bayley    on 

7  N.  E.  491;  Blount  v.  Riley,  3  Ind.  Bills,   502,    503;    Poeock    v.    Billings, 

471;    Eaton  v.   Corson,   59   Me.   510;  Ry.  &  M.  127,  4  Bing.  269,  9  Moore, 

Sears  v.  Moore,  171  Mass.  514,  50  N.  499,  1  Car.  &  P.  230;  Story  on  Bills, 

E'.    1027;    Eobb   v.    Schmidt,    35    Mo.  220;    Gh.   Bills,   650;    1   Greenl.   Ev., 

280}    Scammon   v.    Scammon,    33    N.  §§  190,  191. 
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by  one  who  took  it  when  overdue,  the  declarations  of  a 
prior  holder,  made  while  he  held  the  note,  after  it  was 
due,  are  admissible  in  evidence  to  show  payment  to  such 
prior  holder,  or  any  right  of  setoff  which  the  maker  had 
against  him.  But  such  declarations,  made  by  such  holder 
before  he  took  the  note,  are  inadmissible.  So  such  declara- 
tions, made  by  such  holder  after  assigning  the  note  to  one 
from  whom  the  plaintiff  since  took  it,  are  inadmissible, 
unless  such  assignment  was  conditioned  to  be  void  upon 
the  payment  to  the  assignee  of  a  less  sum  than  the  amount 
due  on  the  note,  in  which  case  such  declarations  are  admis- 
sible in  evidence  for  the  defendant  to-  the  extent  of  the  in- 
terest remaining  in  such  prior  holder.*  So  also  such 
declarations  have  been  received  to  show  ivant  of  considera- 
tion or  want  of  title,''  and  other  defenses.^  It  seems  un- 
necessary to  say  that  such  statements  made  after  the  as- 
signor has  parted  with  his  title  and  interest  are  incompe- 
tent as  against  the  transferee.®  As  between  consignor 
and  consignee,  where  goods  have  been  delivered  to  the  car- 
rier as  the  consignee's  agent,  the   admissions  of  the  con- 

«  This   extract   is   from   the   excel-  La.  Ann.  448 ;  Norton  v  Haywood,-  20 

lent  syllabus  to  Bond  v.  Fitzpatrick,  Me.   359;    Whittier   v.   Vose,    16   Me. 

4  Gray   (Mass.),  89.  403;    Noxon    v.    De   Wolf,    10    Gray 

1  Coster   T.    Symons,   1    Car.   ft   P.  (Mass.),    343;    Byermann    v.    Piron, 

148;   Snelgrove  v.  Martin,  2  McCord  151   Mo.   107,   52   S.   W.   229;    Piper 

(S.    C),    241;    Haddan    v.    Mills,    4  t.   Neylon,   81  Neb.  481,   116  N.   W. 

Car.  &  P.  486;  Dolan  t.  Kehr,  9  Mo.  159;  Commercial  Nat.  Bank  v.  Brill, 

App.  351.  37  Neb.  626,  56  N.  W.  382;  Forsaith 

8  Kent  V.  Lowen,  1  Oainp.  177;  v.  Stiokney,  16  N.  H.  575;  Pearce  v. 
Kane  v.  Torbit,  23  111.  App.  311;  Strickler,  9  N.  M.  467,  54  Pac.  748; 
Hanchett  7.  Kimbark,  118  111.  121,  Wangner  v.  Grimm,  169  N.  Y.  421,  62 
7  N.  E.  491.  N.  E.  569;  Maslon  v.  SprickerhofE,  50 

9  Carmichael  v.  Brooks,  9  Port.  Mise.  Bep.  644,  98  N.  T.  Supp.  618; 
(Ala.)  330;  Patton  v.  Gee,  36  Ark.  Maddox  v.  Atlantic  etc.  B.  Co.,  115 
506;  First  Nat.  Bank  of  Oakland  v.  N.  C.  624,  20  S.  E.  190;  Andrews  v. 
Wolff,  79  Cal.  69,  21  Pac.  551,  748;  Campbell,  36  Ohio  St.  361;  Camp  v. 
National  Bank  of  Athens  v.  Athens  Walker,  5  Watts  (Pa,),  482;  De 
Ex.  Bank,  110  Ga.  692,  36  S.  B.  265;  Bruhl  v.  Patterson,  12  Bieh.  (S.  C.) 
Thorp  V.  Goewey,  85  111.  611;  363;  Goodsou  v.  Johnson,  35  Tex. 
Schmidt  v.  Packard,  132  Ind.  398,  31  622;  Leland  v.  Farnham,  25  Vt.  553; 
N.  E.  944;  Scott  v.  Hall,  6  B.  Mon.  Welch  v.  Town  of  Sugar  Creek,  28 
(Ky.)     285;    Dowty   v.    Sullivan,    19  Wis.  618. 
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signer  after  such  delivery  would  in  no  way  bind  tlie  con- 
signee in  an  action  by  him  against  the  carrier  ;i"  and  the 
same  rule  applies  to  donor  and  donee  wlieii  the  gift  has 
been  accomplished.^^ 

§  248  (249),  Declarations  of  persons  having  a  joint  in- 
terest— Partners. — "Partners  and  joint  contractors  are 
each  other's  agents  for  the  purpose  of  making  admissions 
against  each  other  in  relation  to  partnership  transactions 
or  joint  contracts. "  ^^  In  a  suit  by  or  against  several  per- 
sons who  are  proved  to  have  a  joint  interest  in  the  decision, 
a  declaration  made  by  one  of  them,  while  engaged  in  the 
joint  busirness,  concerning  a  material  fact  within  his  knowl- 
edge, is  evidence  against  him  and  against  all  who  are  par- 
ties with  him  in  the  suit.^*  This  principle  is  often 
illustrated   in    respect   to    the    declarations    of   partners. 


10  Bank  of  Irwin  v.  American  Ex- 
press Co.,  127  Iowa,  1,  102  N.  W. 
107. 

11  Walden  v.  Purvis,  73  Cal.  518, 
15  Pac.  91;  Cornett  v.  Fain,  33  Ga. 
219;  Dixon  v.  Labry,  16  Ky.  Law 
Kep.  522,  29  S.  W.  21;  Moore  v.  Fin- 
gar,  131  App.  Div.  399,  115  N.  Y. 
Supp.  1035;  Hieks  v.  Forrest,  41  N. 
C.  528.  In  Kelly  v.  Beers,  194  N.  Y. 
60,  86  N.  E.  985,  one  Mrs.  Beers 
changed  a  deposit  standing  in  her 
name,  so  ag  to  make  it  payable  to  her 
"or  Sarah  E.  Kelly,  her  daughter,  or 
survivor."  After  making  it,  Mrs. 
Beers  mad«  a  codicil  to  her  will,  as- 
suming to  dispose  of  the  deposit, 
treating  it  as  subject  to  her  testa- 
mentary disposition,  and  the  court 
held  that  that  was  not  effective  to 
revoke  her  prior  intention  and  the 
acts  already  consummated.  Judge 
Werner,  in  writing  the  opinion,  says: 
"I  see  no  difference  in  this  respect 
between  a  case  of  consummated  gift 
of  a  deposit  and  one  of  a  trust  in  and 
of  silch  a  deposit,  as  protected  from 


subsequent  declarations  and  acts: 
Mabie  v.  Bailey,  95  N.  Y.  206; 
Scheps  V.  Bowery  Savings  Bank,  97 
App.  Div.  434,  90  N.  Y.  Supp.  26; 
Robinson  v.  Appleby,  69  App.  Div. 
5^09,  75  N.  Y.  Supp.  1;  affirmed,  173 
N.  Y.  626,  66  N.  E.  1115." 

12  Reynolds'   Stephen   Ev.,   art.   17, 

13  Dean  v.  Ross,  105  Cal.  227,  38  Pac. 
912;  MeCullough  Bros.  v.  Sawtell,  134 
Ga.  512,  68  S.  E.  89 ;  Walling  v.  Rose- 
velt,  16  N.  J.  L.  41;  Armstrong  v. 
Farrar,  8  Mo.  627;  Hurst  v.  Robin- 
son, 13  Mo.  82,  53  Am.  Dec.  134; 
Irby  V.  Brigham,  9  Humph.  (Tenn.) 
750;  Fourth  Nat.  Bank  v.  Alpaugh, 
107  Fed.  819,  46  C.  C.  A.  655;  Rex 
T.  Hardwick,  11  East,  589,  103  Eng. 
Reprint,  1133;  Steph.  Ev.,  art.  17;  1 
Greenl.  Ev.,  §  172.  As  to  admissions 
of  partner,  see  note  to  Vanderhurst  v. 
De  Witt,  20  L.  R.  A.  595-599.  See, 
also,  the  Canadian  eases:  Taylor  v. 
Cook,  11  P.  R.  60;  Lee  v.  MacDonald, 
60  S.  130;  Bernard  v.  Walker,  2  E. 
&  A.  121. 
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Thus,  if  the  action  is  against  partners  to  recover  money- 
alleged  to  have  been  obtained  by  false  representations,  the 
statements  of  either  partner,  made  during  the  partnership 
relative  to  and  tending  to  establish  the  cause  of  the  action, 
are  admissible  against  both;^*  and  entries  in  the  partner- 
ship books  made  by  one  partner  during  the  continuance  of 
partnership  are  admissible  against  both.^"  Admissions  of 
one  partner  are  admissible  against  all  to  prove  the  execu- 
tion of  a  promissory  note;^^  the  genuineness  of  such  note ;" 
the  existence  of  other  forms  of  indebtedness;  ^^  the  financial 
condition  of  the  firm;^^  the  payment  of  money  ;^"  the 
ownership  of  goods  in  the  possession  of  the  finn;^^  the  au- 
thority of  an  agent ;^^  that  a  note  made  in  the  firm  name 
was  given  on  credit  of  the  firm  and  not  on  individual 
credit;''^  that  due  notice  had  been  given  of  the  dishonor 
of  a  bill;^*  that  the  partners  are  liable  as  garnishees ;^^  in 
an  action  by  an  insurance  company  to  recover  moneys  paid 
on  fraudulent  proofs  of  loss  that  one  partner  had  set  a 
fire;^^  and  the  cause  of  an  accident.^'^  So  statements  of 
accounts  by  a  partner  in  the  ordinary  transaction  of  the 
firm's  business  are  admissible.^^  And,  always  assuming 
the  preliminary  proof  of  the  joint  purpose  or  interest,  the 
statements  of  a  conspirator  are  evidence  against  his  co- 
conspirator;^^ and 'those  of  one  of  several  joint  lessees  in 
relation  to  the  joint  property.^"    Although  one  partner  is 

14  Western  Assiir.  Co.  v.  Towle,  65  23  Hurd  v.  Haggerty,   24  111.   171. 
Wis.   247,  26  N.  W.  104.                               24  Myera  v.   Standart,  11  Ohio   St. 

15  Waldeu  t.  Sherburne,  15  Johns.      29. 

(N.  Y.)   409.  25  Anderson    v.    Wanzer,    6    Miss. 

18  Adams    v.    Brownson,  1    Tyler      587,  35   Am.   Dec.   170. 

(Vt.),  452.  26  Western  Assurance  Co.  v.  Towle, 

17  Henslee    t.    Cannefax,  49    Mo.      65  Wis.  247,  26  N.  W.  104. 

295.  2'^  Mueneh  v.  Heinemann,  119  Wis. 

18  Corps  V.  Eobinson,  Fed.  Cas.  No.      441,  96  N.  W.  SOO. 

3252,  2  Wash.  0.  C.  388.  28  Coleman  v.  Pearee,  26  Minn.  123, 

19  Doremus   T.    MeCormick,    7    Gill  1   N.   W.   846;    Jones   v.   O'Farrel,   1 
(Md.),  49.  Nev.  354. 

20  Munson   v.   Wickwire,    21    Conn.  29  Commonwealth    v.    Donnelly,    40 
S13.  Pa.  Super,   d.  116. 

21  Humes  t.  O'Bryan,  74  Ala.  64.  30  Miller  y.  Mathias,  145  111.  App. 

22  Odiome  v.  Maxcy,  15  Mass.  39.  465. 
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shown  to  be  hostile  to  another,  such  admissions  may  be 
received,  although,  of  course,  this  hostility  may  affect  the 
question  of  credibility.^^  The  admissions  of  one  partner 
are  not  received  against  another  on  the  ground  that  they 
are  parties  to  the  record,  but  on  the  ground  that  they  are 
identified  in  interest,  and  that  each  is  agent  for  the  other, 
and  that  the  acts  and  declarations  of  one  during  the  exist- 
ence of  the  partnership,  while  transacting  its  business  and 
within  the  scope  of  the  business,  are  evidence  against  the 
others.^-  The  declarations  of  a  dormant  partner,  relating 
to  the  partnership  business,  are  admissible  against  his 
copartners,^^  and  those  of  a  deceased  partner  are  admis- 


81  Jemison  v.  Minor,  34  Ala.  33; 
Talbot  T.  Wilkins,  31  Ark.  411;  Mim- 
son  V.  Wickwire,  21  Conn.  513;  Drum- 
right  V.  Philpot,  16  Ga.  424,  50  Am. 
Dec.  738;  Hurd  v.  Haggerty,  24  111. 
171;  Boor  v.  Lowrey,  103  Ind.  468, 
53  Am.  Eep.  519,  3  N.  E.  151; 
"Wiley  V.  Griswold,  41  Iowa,  375; 
Boyce  v.  Watson,  3  J.  J.  Marsh. 
(Ky.)  498;  Fickett  v.  Swift,  41  Me. 
65,  66  Am.  Dec.  214;  Harryman  v. 
Eoberts,  52  Md.  64,  20  Am.  Law 
Eeg.,  N.  S.,  373;  CoUett  v.  Smith, 
143  Mass.  473,  10  N.  E.  173 ;  Burgan 
T.  Lyell,  2  Mich.  102,  55  Am.  Dec. 
53 ;  Paler  v.  Jordan,  44  Miss.  283 ; 
Cady  V.  Kyle,  47  Mo.  346;  W«bster  v. 
Stearns,  44  N.  H.  498;  Guliok  v. 
Gulick,  14  N.  J.  L.  578;  Pogerty  v. 
Jordan,  2  Bob.  (N.  Y.)  319;  Hilton 
T.  McDowell,  87  N.  G.  364;  Western 
Assurance  Co.  v.  Towle,  65  Wis.  247, 
26  N.  W.  104;  Corps  v.  Eobinson, 
Fed.  Cas.  No.  3252,  2  Wash.  C.  C. 
388 ;  Wood  v.  Braddick,  1  Taunt.  104, 
127  Eng.  Reprint,  771;  Eapp  v. 
Latham,  2  Barn.  &  Aid.  795,  106  Eng. 
■Reprint,  555. 

32  Fail  V.  MoArthur,  31  Ala.  26; 
Dennis  v.  Kolm,  131  Cal.  ©1,  63 
Pac.  141;  Munson  v.  Wiokwire,  21 
Conn.  513;  Perry  v.  Butt,  14  G.a.  699; 
Low    V.   Arnstein,   73   HI.   App.   215; 


Hickman  v.  Eeineking,  6  Blackf. 
(Ind.)  387;  Wiley  v.  Griswold,  41 
Iowa,  375;  Eudy  v.  Katz,  23  Ky. 
Law  Kep.  1697,  66  S.  W.  18;  Allen 
V.  May,  11  La.  Ann.  627;  Fickett  v. 
Swift,  41  Me.  65,  66  Am.  Dec.  214; 
Wells  V.  Turner,  16  Md.  133;  Nick- 
erson  v.  Eussell,  172  Mass.  584,  53 
N.  E.  141;  Towle  v.  Dunham,  84 
Mich.  268,  47  N.  W.  683;  Slipp  v. 
Hartley,  50  Minn.  118,  36  Am.  St. 
Eep.  629,  52  N.  W.  386;  Lea  v.  Guice, 
13  Smale  &  M.  (Miss.)  656;  Evers  v. 
Life  Assn.  of  America,  59  Mo.  429; 
Webster  v.  Stearns,  44  N.  H.  498; 
Gulick  V.  Gulick,  14  N.  J.  L.  578; 
First  Nat.  Bank  of  Albuquerque  v. 
Lesser,  9  N.  M.  604,  58  Pac.  345; 
Eandall  v.  Bank  of  America,  161  N. 
Y.  632,  57  N.  E.  1122;  Tapp  v.  Dib- 
rell,  134  N.  C.  546,  47  S.  E.  51; 
Brown  Chemical  Co.  v.  Atkinson,  91 
N.  C.  389;  Benuinger  \.  Hoss,  41 
Ohio  St.  64;  American  P.  Ins.  Co.  v, 
Stuart  (Tex.  Civ.  App.),  38  S.  W, 
395;  Merrill  v.  O'Bryan,  48  Wash 
415,  93  Pac.  917;  Muench  v.  Heine- 
mann,  119  Wis.  441,  96  N.  W.  800 
Hester  v.  Smith,  5  Wyo.  291,  40  Pac 
310;  Garrett  v.  Woodward,  10  Fed 
Cas.  No.  5253,  2  Cranoh  C.  0.  190 
88  Kaskaskia  Bridge  Co.  v.  Shan 
non,  1  Gilm.  (111.)  15;  Weed  v.  Kel- 
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sible  against  Ms  survivors.^*  There  appears  to  exist  some 
doubt  as  to  the  admissibility  of  statements  concerning  past 
transactions,  but  we  cannot  see  any  reason  for  it.  If  the 
matter  was  within  the  scope  of  the  partnership  and  the 
statement  made  during  the  existence  of  the  partnership,  it 
is  undoubtedly  binding  on  and  evidence  against  the  other 
members  of  the  firm.  But  it  has  been  held  that  where 
members  of  a  firm  were  sued  upon  a  contract  made  by  one 
of  their  number  outside  the  scope  of  the  partnership  busi- 
ness and  without  the  knowledge  of  the  others,  admissions 
made  by  the  signatory  at  a  time  other  than  the  execution 
of  the  contract  were  inadmissible.^®  And  where  one  part- 
ner, after  having  given  a  note  in  his  own  name,  said  it  was 
for  the  partnership,  such  admission  was  held  not  to  bind 
the  firm.**  It  is  true,  from  the  very  constitution  of  a  part- 
nership, a  presumption  arises,  that  each  partner  is  an  au- 
thorized agent  for  the  rest,  in  contracts  relating  to  the 
subject  matter  of  the  partnership.  But  this  relationship 
does  not  deprive  either  party  of  the  liberty  of  making  con- 
tracts for  himself  in  similar  matters.  Thus,  if  A  and  B 
constitute  a  firm  to  merchandise  goods,  either  of  them,  un- 
less it  is  forbidden  in  the  articles,  is  at  liberty  to  enter 
into  the  same  business,  at  the  same  place,  on  his  own 
account.  The  legal  presumption  is,  that  when  a  person 
purchases  a  thing,  he  purchases  it  for  himself.  In  such 
case,  the  vendor,  in  order  to  charge  another  person  as  a 
partner,  must  show  the  purchase  was  made  for  the  firm 
or  that  it  went  to  their  use.^''  So  where  a  member  of  a 
partnership  bought  a  mule,  ostensibly  for  himself,  and 
when  it  was  sent  home  he  said  it  was  for  the  firm,  his  dec- 
laration so  made  after  the  purchase  was  not  of  itself  com- 
petent to  bind  them.     It  is  a  general  rule  of  the  law  of 

logg,    Fed.    Gas.    No.    17,345,    6    Mc-  35  Taft  v.  Church,  162   Mass.  527, 

Lean   (TJ.  S.),  44.  39  N.  B.  283. 

34  Doremus    v.    McCormick,    7    Gill  36  Thorn  v.   Smith,   21  Wend.    (N. 

(Md.),    49;    Kloek   v.    Beekman,    18  Y.)    365;    Atwood   v.    Brooks    (Tex. 

Hun    (N.   T.),   502.     As   to    declara-  App.),  16  S.  W.  535. 

tions  of  a  surviving  partner,  see  Me-  •'"  Swann  v.  Steele,  7  East,  210,  lOS 

:f!lroy  V.  Ludlum,  32  N.  J.  Eq.  82».  Eng.   Eeprint,  80. 
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evidence  that  the  acknowledgment  of  one  joint  contractor 
or  partner  is  evidence  against  all  the  rest,  and  sufficient 
to  bind  them.  The  principle,  upon  which  such  evidence  is 
admissible,  is  the  community  of  interest  between  the  party 
making  the  admissions  and  the  party  to  be  affected  by  them, 
and  the  presumption  that  the  former  would  not  make  an 
acknowledgment  against  his  own  interest.^^  Where,  there- 
fore, it  appears  that  it  was  the  interest  of  the  party  making 
the  admission  to  throw  the  burden  of  the  contract  on  the 
firm,  his  acknowledgment  could  not  be  received  when  the 
rule  of  interest  in  the  cause  excluded  the  witness.^*  But 
where  an  accident  occurred  on  the  premises  of  the  firm,  an 
admission  as  to  its  cause  by  one  of  the  partners  was  prop- 
erly held  admissible  against  the  others.** 

§  249  (250).  Same — Statutes  of  limitations  as  affect- 
ing admissions  of  partners. — In  considering  the  effect  on 
other  partners  of  admissions  of  payments  by  one  partner 
which  result  in  removing  the  bar  of  the  statutes  of  limita- 
tion as  to  that  partner,  the  question  of  the  agency  which 
is  the  basis  of  that  particular  form  of  liability  is  of  first 
importance ;  and  the  solution  lies  in  stripping  the  proposi- 
tion to  the  bare  statement  of  the  authority,  express  or  im- 
plied, with  which  the  declarant  was  invested  at  the  time 
of  the  declaration.  The  discussion  is  limited  to  admissions 
made  after  dissolution.  Prior  to  it,  and  whether  the  ad- 
mission be  regarded  as  a  new  contract  or  an  extension  of 
an  old  one,  there  need  be  no  question  of  the  partner's  abil- 
ity to  charge  his  copartners  with  the  act  which  bars  the 
statute.  But  after  dissolution,  the  agency  and  its  cessa- 
tion, or  rather  the  exact  time  of  the  determination  of  the 
agency,  regulates  the  period  when  such  admissions  or  pay- 
ments which  operate  as  admissions  become,  as  to  the  other 
partners,  ineffectual.  The  rule  formerly  prevailed  in 
England  and  was  adopted  in  some  states  in  this  country, 
that  a  debt  might  be  revived  against  the  other  partners 

88  1  Star,  on  Ev.  26,  538.  M  Muench  v.  Heinemaun,  119  WisL 

39  White  v.  Gibson,  33  N.  0.  283.  441,  96  Ni  W.  800, 
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by  a  payment  by  one,  which  was  held  to  constitute  an  ad- 
mission of  the  debt.  This  was  held  even  after  the  statute 
of  limitations  had  run  and  after  the  dissolution  of  the  part- 
nership had  taken  place.*^  This  view  rested  upon  the 
theory  that  the  statute  of  limitations  is  founded  upon  a 
presumption  of  payment  of  the  debt  after  the  statutory 
period,  and  that  this  presumption  was  sufficiently  rebutted 
by  an  acknowledgment  or  admission  of  the  debt  by  one  of 
the  joint  debtors.*^  Another  theory  is  that  the  statute  of 
limitations  is  not  founded  on  the  presumption  of  payment, 
but  that  it  rests  on  grounds  of  public  policy, -^that  it  is  a 
statute  of  repose  intended  to  prevent  the  prosecution  of 
stale  demands,  and  that  the  debt  can  only  be  revived  by  a 
new  promise.  It  is  further  urged  that  after  the  dissolu- 
tion of  the  partnership,  although  each  partner  has  author- 
ity to  dispose  of  the  partnership  property,  and. to  collect 
and  pay  partnership  debts  and  to  settle  partnership  affairs, 
yet  he  cannot  be  presumed  to  be  the  agent  of  the  others  to 
bind  them  by  a  new  contract,  and  that  the  admission  or 
new  promise  can  bind  no  one  but  himself.*^  This  is  the 
view  which  is  now  sustained  by  the  weight  of  authority, 
and  which  has  now  been  adopted  by  statute  in  England 
and  in  some  of  the  states  of  this  country.**    In  England 

41  Beardsley  v.  Hall,  36  Conn.  270,       Smith's  Lead.   Cas.   982  et  seq.     See, 
4  Am.  Rep.  74;  Bissell  v.  Adams,  35       also,   cases   last   cited.. 

Conn.   299;    Warner  v.   Allee,   1   Del.  43  See   extended   notes   to   Chardon 

(Ch.)   49;   Shepley  v.  Waterhouse,  22  v.    Oliphant,    6    Am.    Dee.    574-575; 

Me.    497;    Buxton    v.    Edwards,    134  Gilmore  v.  Ham,  40  Am.  St.  Eep.  566, 

Mass.  567 ;  Bridge  v.  Gray,  14  Pick.  and  Kerper  v.  Wood,  15  L.  E.  A.  656. 

(Mass.)    55,  25  Am.  Dee.  858;   Mer-  See  cases  next  cited, 

ritt  V.  Day,  38  N.  J.  L.  32,  20  Am.  «  See  the  statutes  of  the  jurisdic- 

Eep.  362;  Geddes  v.  Simpson,  2  Bay  tion.     See,   also,   Myatts   v.    Bell,    41 

(S.   C),   533;   Wheelock  v.  Doolittle,  Ala.    222;    Lowther    v.    Ghappell,    8 

18  Vt.  440,  46  Am.  Deo.  163;  Garland  Ala.  353,  42  Am.  Dee.  364;   Tate  v. 

V.   Agee,   7  Leigh   (Va.),  362;   Whit-  Clements,   16  Fla.  339,  26  Am.  Eep. 

comb    V.    Whiting,    2    Doug.    652,    99  709;    Kallenbach    v.    Dickinson,    100 

Eng.  Iteprint,  413;  Wood  v.  Braddick,  111.  427,  39  Am.  Eep.  47;   Diekerson 

1  Taunt.  104,  127  Eng.  Eeprint,  771.  v.    Turner,    12    Ind.    223;    Steele    v. 

See   note   to   Chardon  y.   Oliphant,   6  Souder,  20  Kan.  39;   Walsh  v.  Cane, 

Am.  Dec.  574-576.  4  La.  Ann.  533;  Faulkner  v.  Baiiey, 

42  On   the   general   subject   of   this  123   Mass.   588;    Briscoe  v.   Anketell, 
section,   see   valuable   discussion   in   1  28    Miss.    361,    61    Am.    Dec.    553- 
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to-day  the  law  stands  that  when  there  are  two  or  more 
co-contractors  or  codebtors,  whether  bound  or  liable  jointly 
only  or  jointly  and  severally,  or  executors  or  administra- 
tors of  any  co-contractor,  no  such  co-contractor  or  codebtor, 
executor  or  administrator,  shall  lose  the  benefit  of  the  said 
enactments  or  any  of  them,  so  as  to  be  chargeable  in  re- 
spect or  by  reason  only  of  payment  of  any  principal,  inter- 
est or  other  money,  by  any  other  or  others  of  such 
co-contractors,  or  codebtors,  executors  or  administrators.*^ 
Commenting  on  this  statute  the  leading  text-writer  on  the 
subject  says:  "The  above  statute,  it  will  be  observed,  has 
materially  altered  the  law  as  regards  the  effect  of  acknowl- 
edgments and  part  pajmaents.  An  acknowledgment  by  an 
agent  being  now  sufficient  to  affect  his  principal,  acknowl- 
edgment by  one  partner  will,  it  is  apprehended,  be  regarded 
as  an  acknowledgment  by  the  firm;  and  notwithstanding 
section  14  (of  the  statute  referred  to)  a  part  payment  by 
a  partner  will  probably  be  regarded  as  a  part  payment  by 
the  firm.  But  after  a  dissolution  a  part  payment  by  a  con- 
tinuing or  a  surviving  partner  will  not  prevent  a  retired 
partner,  or  the  executors  of  a  deceased  partner,  from  avail- 
ing themselves  of  the  statute;  and  the  same  is  true  of  an 
acknowledgment.  If,  however,  payments  or  acknowledg- 
ments are  made  by  the  continuing  or  surviving  partner,  on 
behalf  of  and  as  agent  for  the  late  partner  or  his  executors, 
the  case  would  be  different."*^     In  this  country  not  only 

Bogers   T.    Anderson,   40    Mich.    290;  *5  The  Mercantile  Law  Amendment 

Mayberry  v.  Willoughby,  5  Neb.  368,  Act,  19  &  20  Vict.,  c.  97,  §  14. 

25    Am.    Eep.    491;    Exeter   Bank   v.  *8  Lindley  on  Partnership,  7th  ed., 

Sullivan,  6  N.  H.  124;   Van  Keiiren  295.     Prom   the   same   \-aluable   work 

V.    Parmelee,   2    N.    T.    523,    51   Am.  is    taken    the    following    excerpt    of 

Deo.   322;    Palmer  v.   Dodge,   4   Ohio  Tucker  v.  Tucker,  L.  E.  [1894]  3  Ch. 

St.,  21,  36,  62  Am.  Dec.  271;  Bush  v.  Div.    429,   affirming   L.   E.    [1894]    1 

Stowell,    71    Pa.    208  j    10    Am.    Eep.  Ch.  Div.  724:   "A  partner  retired  in 

694;   Eeppert  v.  Colvin,  48  Pa.  248;  1883,  and  a  deed  of  dissolution  was 

Muse  V.  Donelson,  2  Humph.  (Tenn.)  executed,    whereby    it    was    provided 

166,    36    Am.    Dec.    309;    Bailey    v.  that    the    retirement    should    not    be 

Corliss,  51  Vt.  366;  Bell  v.  Morrison,  made  known  for  a  year,  and  then  thai 

1  Pet.    (U.   S.)    351,   7  L.  Ed.   174;  advertisement      of      the      dissolution 

Olementson  v.  Williams,  8  Craneh  (XJ.  should   be    optional;    that    the   assets 

S,),  72,  3  L.  Ed.  491.  should    be    taken   over    by    the    eon- 
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do  some  of  the  states  follow  tlie  modern  English  practice, 
but  the  code  states  specially  protect  the  partners  on  a  dis- 
solution. The  following  is  typical  of  their  provisions:*'^ 
"A  partner  authorized  to  act  in  liquidation,  may  indorse, 
in  the  name  of  the  firm,  promissory  notes,  or  other  obliga- 
tions held  by  the  partnership,  for  the  purpose  of  collecting 
the  same,  but  he  cannot  create  any  new  obligation  in  its 
name,  or  revive  a  debt  against  the  firm,  by  an  acknowl- 
edgment, when  an  action  is  barred  under  the  provisions  of 
the  Code  of  Civil  Procedure."  It  has  been  held  in  some 
cases  that  an  admission  of  one  partner  may  suspend  the 
running  of  the  statute  or  prolong  the  time  as  against  the 
rest,  but  that  it  cannot  revive  their  liability  after  it  has 
been  once  extinguished.**  That  is  to  say,  that  assuming 
the  statute  had  not  run  to  completion  at  the  date  of  the 
dissolution,  a  payment  by  one  who  was  a  member  of  the 
dissolved  partnership  makes  the  statute  begin  de  novo  from 
the  date  of  the  payment.  In  support  of  this  there  has 
been  advanced  much  cogent  argument.     Beasley,   C.   J., 

tinuing    partners;    that    they    should  for  the  retired  partner,  and  that  srsch 

jiay    the    partnership    debts,   and    in--  payment    prevented    the    Statute    of 

demnify  the  retiring  partner  against  Limitation     from     running     in     his 

them,  and  pay  him  a  certain  sum  by  favor."     Watson  v.  Woodman,  L.  B. 

instalments;    that    so    long    as    any  20   Eq.   721,   is   a   case   of   a   retirei' 

moiey  remained   due'  to   the   retiring  partner  availing  himself  of  the  stat- 

partner,    he    should    hav«    power    to  ute  against   the   continuing  partner's 

call  in  the  whole  amount  due  to  him,  admission.     The    case    of    Wilson    v. 

and  thereupon  be  entitled   to   collect  Waugh,  101  Pa.  233,  is  very  similar 

the  book  .debts,  to  enter  on  the  prem-  to  Tucker  v.  Tucker,  supra. 

ises,  and  to  carry  on  the  business  on  *T  Gal.  Civ.  Code,  §  2462. 

his  own  account.     At  the  time  of  the  *&  Steele    v.    Jennings,  '  1    MoMul?. 

partner's  retirement  the  firm  owed  a  (S.    C.)     297;    Silman    v.    Silman,    2 

debt  bearing  interest;   the  retirement  Hill  (S.  C),  416;  Goudy  v.  Gillam,  6 

was  not  advertised,  and  the  business  Rich.   (S.  C.)    28;   Schindel  v.  Gates, 

was  carried  on  in  the  old  name,  and  46  Md.  604,  24  Am.  Rep.  526;  Wal- 

the  continuing  partners  continued  as  ton  v.  Robinson,  5  Ired.   (27  N.  C.) 

before   to   pay   interest    on   the    debt  341;  EUicott  v.  Nichols,  7  GUI  (Md.), 

by  cheque  drawn  in  the  name  of  the  85,    48    Am.    Dec.    546;    Emmons    v. 

firm    until    1891.     Under    these    cir-  Overton,  18  B,  Mon.  (Ky.)  643;  Burr 

cumstances,   the   court   held   that   the  v.  Williams,  20  Ark.  171;  Kallenbaeh 

continuing    partners    in    paying    this  v.    Dickinson,    100    111.    427,    39    Am. 

interest  on  the  debt  acted  as  agents  'Rep.   47. 
Evidence  II — 27 
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says:*®  "Granting  that  a  payment  made  by  one  of  tlie 
makers  of  a  joint  note,  given  by  several,  is,  on  the  ground 
of  an  implied  agency,  the  act  of  all,  it  seems  a  necessary 
consequence,  that  the  fact  that  such  makers  v^ere  partners 
when  they  issued  the  paper  can  have  no  modifying  effect. 
The  obvious  reason  is,  that  the  agency  in  question  arises, 
not  out  of  the  incidents  of  the  copartnership,  but  from  the 
relations  created  by  the  joint  indebtedness.  If  partners 
have  ceased  to  be  such  by  the  act  of  dissolution,  and  can 
no  longer  bind  each  other  in  that  capacity,  they  are  still 
joint  debtors,  and,  from  that  connection,  they  are  the 
agents  of  each  other  in  making  payments,  and  renewing 
the  promise  to  pay,  so  as  to  avoid  the  effect  of  the  statute 
of  limitations.  This  is  the  logical  result  of  the  adoption 
of  the  principle  upon  which  the  decision  in  Whitcomb  v. 
Whiting  (cited  in  the  notes)  is  founded;  and,  accordingly, 
it  will  be  found  that  such  principle  is  repudiated  in  all 
those  decisions  which  hold  that  one  partner,  after  the  dis- 
solution of  the  copartnership,  cannot,  in  any  respect,  affect 
his  copartners  by  a  part  pajnuent  of  a  joint  obligation. 
To  consistently  vindicate  the  theorem  that  a  partner  cannot 
thus  extend,  with  respect  to  time,  the  contracts  of  the  ex- 
pired firm,  the  establishment  of  two  propositions  is  ab- 
solutely essential:  First,  that  such  act  does  not  appertain 
to  the  power  incident  to  the  settlement  of  the  business  of 
the  partnership;  and,  second,  that  from  the  existence  of 
the  joint  indebtedness,  a  right  does  not  arise,  in  either  of 
the  joint  debtors,  to  arrest,  by  his  sole  act,  the  running  of 
the  statute  of  limitations."  And,  on  the  other  hand,  the 
arguments  against  it  are  powerful  and  persuasive,  and 
represent  the  preferable  conclusion.  The  three  earliest 
New  York  cases  on  the  subject  abound  with  sound  reasons 
for  the  distinction.^"     In  Shoemaker  v.  Benedict,  one  of  the 

49  In  Merritt  v.  Day,  38  N.  J.  L.  bo  Van     Keuren     v.     Parmelee,     2 

32,   20   Am.  Eep.  362.     To  the  same       Const.    523;    Shoemaker    v.    Benedict, 

effect  are  Bissell  v.  Adams,  35  Conn.       ^^  ^-  ^-  ^''^'  ^^  ^'"-  De«-  ^^'  D""" 

„  ham  V.  Dodge,  10  Barb.  (N.  Y.)  566. 

299;  McClurg  v.  Howard,  45  Mo.  365,  ^,3    ,^^^    .„    ^,J  ^J^^    ^ 

100  Am.  Dec.  378.  Parmelee     recognizes     as     law:     1st. 
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cases  referred  to,  Allen,  J.,  pointed  out  that  partial  pay- 
ments, and  not  a  promise,  as  in  Van  Kenren  v.  Parmelee, 
also  cited  in  the  notes,  were  relied  upon  to  take  the  case 
out  of  the  statute.  "But  partial  payments  are  only  avail- 
able as  facts  from  which  an  admission  of  the  existence  of 
the  entire  debt,  and  a  present  liability  to  pay  may  be  in- 
ferred. As  a  fact,  by  itself,  a  payment  only  proves  the 
existence  of  the  debt,  to  the  amount  paid,  but  from  that 
fact  courts  and  juries  have  inferred  a  promise  to  pay 
the  residue.  In  some  cases,  it  is  said  to  be  an  unequivocal 
admission  of  the  existence  of  the  debt;  and  in  the  case 
of  the  payment  of  money,  as  interest,  it  would  be  such 
an  admission,  in  respect  to  the  principal  sum.  Again,  it 
is  said  to  be  a  more  reliable  circumstance  than  a  naked 
promise,  and  the  reason  assigned  is,  that  it  is  a  deliberate 
act,  less  liable  to  misconstruction  and  misstatemfent  than 
a  verbal  acknowledgment.  So  be  it.  It  is,  nevertheless, 
only  reliable  as  evidence  of  a  promise,  or  from  which  a 
promise  may  be  implied.  Any  other  evidence  which  estab- 
lishes such  promise  would  be  equally  efficacious,  and  most 
assuredly,  a  deliberate  written  acknowledgment  of  the 
existence  of  a  debt  and  promise  to  pay,  is  of  as  high  a 
character  as  evidence  of  a  partial  payment,  to  defeat  the 
statute  of  limitations.  In  either  case,  the  question  is,  as 
to  the  weight  to  be  given  to  evidence,  and  if  a  new  promise 
is  satisfactorily  proved  in  either  method,  the  debt  is  re- 
newed ;  and  without  a  promise,  express  or  implied,  it  is  not 
renewed.     The  question  still  recurs,  Who  is  authorized  to 

That     the    action     is,     substantially,  it,  from  which  a  new  promise  may  be 

though   not   in   form,   upon   the    new  inferred ;   3d.   That  sueh  aeknowledg- 

promise,    and    that    such    promise    is  ment  or  promise,  to  take  a  debt  out 

not     a     mere     continuation     of     the  of  the  statute,  must  be  made  by  the 

original  promise,  but  a  new  contract  party  to  be  charged,  or  by  some  per- 

springing  out  of  and  supported  by  the  son  authorized  by  him;  and  4th.  That 

original    consideration;    2d.    That    to  there   is   no    mutual  agency   between 

continue  or  renew  the  debt,  there  must  joint  debtors,  by  reason  of  the  joint  ■ 

be  an  express  promise  to  pay,  or  an  contract,  which  will  authorize  one  to 

acknowledgment   of   the   existence    of  act  for  and  to  bind  the  others,  in  a 

the  debt,  with  the  admission  or  recog-  manner  to   vary  or  extend   their  Ua- 

nition  of  an  existing  liability  to  pay  bility. 
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make  sucli  promise?  If  one  joint  debtor  could  bind  Ms 
codebtor^  to  a  new  contract,  by  implication,  as  by  a  pay- 
ment of  a  part  of  a  debt  for  wMcb  they  were  jointly  liable, 
he  could  do  it  directly,  by  an  espress  contract.  The  law 
will  hardly  be  charged  with  the  inconsistency  of  authoriz- 
ing that  to  be  done  indirectly,  which  cannot  be  done  di- 
rectly. If  one  debtor  could  bind  his  codebtors  by  an 
unconditional  promise,  he  could  by  a  conditional  promise, 
and  a  man  might  find  himself  a  party  to  a  contract  to  the 
condition  of  which  he  would  be  a  stranger."  On  the  point 
of  time  when  the  payment  is  made  the  same  learned  judge 
said:  "That  a  jjromise  made,  while  the  statute  of  limita- 
tions is  running,  is  to  be  construed  and  acted  upon  in  the 
same  manner  as  if  made  after  the  statute  has  attached,  is 
decided.^^  And,  in  principle,  I  see  not  why  a  promise  made 
before  the  statute  has  attached  to  a  debt  should  be  obli- 
gatory, when  made  by  one  of  several  joint  debtors,  when 
it  would  not  be  obligatory,  if  made  after  the  action  was 
barred.  The  statute  operates  upon  the  remedy;  the  debt 
always  exists.  An  action  brought,  after  the  lapse  of  six 
}'ears,  upon  a  simple  contract,  must  be  upon  the  new 
promise,  whether  the  promise  was  before  or  after  the  lapse 
of  six  years,  express  or  implied,  absolute  or  conditional. 
The  same  authority  is  required  to  make  the  promise  before, 
as  after  the  six  years  have  elapsed.  Can  it  be  said  that 
one  of  several  debtors  can,  on  the  last  day  of  the  sixth 
year,  by  a  payment,  small  or  large,  or  by  a  new  promise, 
either  express  or  implied,  so  affect  the  rights  of  his  co- 
debtors,  as  to  continue  their  liability  for  another  space  of 
six  years,  without  their  knowledge  or  assent,  or  any  au- 
thority from  them,  save  that  to  be  implied  from  the  fact 
that  they  are  at  the  time  jointly  liable  upon  the  same  con- 
tract, and  yet,  that  on  the  very  next  day,  without  any  act 
of  the  parties,  such  authority  ceases  to  exist?  If  so,  I  am 
unable  to  discover  upon  what  principle.  And  may  the 
debt  be  thus  revived,  from  six  years  to  six  years,  through 

01  Dean  v.   Hewit,   5   Wend.    (N.    Y.)    257;    Tomi^kins   v.   Brown,   1   Denio 
(N.  Y.),  247. 
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all  time,  or  if  not,  what  limit  is  put  to  tlie  authority?  If 
any  agency  is  created,  it  continues  until  revoked."  In 
another  New  York  case,^^  it  was  held  that  one  of  two  joint 
contractors  could  not  be  deprived  of  a  defense  by  the  ad- 
mission of  the  other;  that  one  had  not  power  to  increase 
or  extend  the  liability  of  the  other  beyond  the  terms  of  the 
contract.  ' '  To  hold, ' '  concludes  Allen,  J.,  referring  to  the 
case  last  cited,  "that  one  joint  debtor  could  by  his  acts 
deprive  his  codebtors  of  a  defense  under  the  statute  of 
limitations,  and  could  renew  and  extend  his  liability  by  a 
new  contract,  would  be  directly  inconsistent  with  the  prin- 
ciples decided  in  this  case."  If  it  be  true  that  neither 
member  of  a  dissolved  partnership  has  the  power  to  renew 
a  promissory  note  or  other  evidence  of  indebtedness  so  as 
to  bind  his  copartners,  then,  upon  the  same  principle,  every 
acknowledgment,  new  promise,  or  partial  payment,  made 
by  one  of  the  late  copartners  ought  to  be  equally  unavail- 
ing to  prevent  the  running  of  the  statute  of  limitations,  or 
to  revive  a  debt  already  barred  thereby,  for  surely  to  give 
such  an  effect  to  an  acknowledgment  or  promise  made  by 
one  of  the  partners  is  to  permit  him  to  renew  the  firm  in- 
debtedness, and  what  he  cannot  do  directly  he  ought  not 
to  be  able  to  accomplish  indirectly.^*  Now,  the  doctrine 
seems  well  settled  by  authority,  that  an  acknowledgment 
is  to  be  considered,  not  as  a  continuation  of  the  old  promise, 
but  as  evidence  of  a  new  promise ;  and  therefore,  it  is  alone 
this  new  promise  which  takes  the  debt  out  of  the  statute. 
This  new  promise  is  a  new  contract — ^nothing  more,  nothing 
less ;  and  it  is  a  contract  to  pay  a  pre-existing  debt,  which 
of  itself  does  not  bind  the  party,  because  by  force  of  the 
law  it  was  extinguished.  Hence,  is  not  the  acknowledg- 
ment, in  essence  and  in  law,  the  creation  of  a  new  contract, 
which  gives  the  creditor  a  new  cause  of  action,  and  not 
simply  the  enforcement  of  the  old  one?  It,  therefore, 
seems  clear,  both  upon  principle  and  authority,  that  after 

62  Lewis    V.   WoodwOTth,    2    N.    Y.  S3  Note  to  Gilmore  v.  Ham,  142  iT. 

512,  51   Am.  Dec.  319.  Y.  1,  40  Am.  St.  Rep.  554,  36  N.  E. 

826. 
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the  relation  of  partners  has  ceased  to  exist,  one  of  the  part- 
ners cannot,  upon  the  ground  of  mutual  agency,  bind  the 
others  by  such  contract.^*  These  views  forbid  both  the  re- 
newal of  a  debt  after  it  is  completely  barred  by  the  statute 
and  the  continuation  of  the  time  within  which  the  statute 
will  operate  where  the  new  promise,  acknowledgment,  or 
partial  payment  takes  place  before  the  bar  of  the  statute 
has  already  been  final.^^  The  weight  of  modern  authority 
sustains  the  view  that  after  actual  dissolution  neither 
partner  can  be  deemed  the  agent  of  the  others  to  the  extent 
of  binding  them  to  pay  a  debt  by  any  payment  or  promise 
which  he  may  make.^* 


54  Mayberr7  T.  Waioughby,  5  Neb. 
368,  25  Am.  Eep.  491. 

55  Hackley  v.  Patrick,  3  Johns. 
(N.  Y.)  536;  Tate  v.  Clements,  16 
Pla.  339,  26  Am.  Eep.  709;  May- 
berry  V.  Willoughby,  5  Neb.  368,  25 
Am.  Eep.  491 ;  Bell  v.  Morrison,  1 
Pet.  (U.  S.)  351,  7  L.  Ed.  174;  Shoe- 
maker v.  Benedict,  11  N.  Y.  176,  62 
Am.  Dee.  95;  Bush  v.  Stowell,  71 
Pa.  208,  10  Am.  Eep.  694;  Levy  v. 
Cadet,  17  Serg.  &  E.  (Pa.)  126,  17 
Am.  Dec.  650;  EUicott  v.  Nichols,  7 
Gill  (Md.),  85,  48  Am.  Dec.  546; 
Tan  Keitreu  v.  Parmelee,  2  N.  Y.  523, 
51  Am.  De«.  322 ;  Muse  v.  Donelson, 
2  Humph.  (Tenn.)  166,  36  Am.  Dec. 
309. 

66  Myatts  T.  Bell,  41  Ala.  222; 
Curry  v.  White,  51  Cal.  530;  Tate  v. 
Clements,  16  Fla.  339,  26  Am.  Eep. 
709;  Brewster  v.  Hardeman,  Dud. 
(Ga.)  138;  Green  v.  Baird,  53  111. 
App.  21] ;  Lefavpur  v.  Yandes,  2 
Blaekf.  (Ind.)  240;  Carroll  v.  Gay- 
arre,  15  La.  Ann.  671 ;  Sigler  v. 
Piatt,  16  Mich.  206;  Leithauser  v. 
Baumeister,  47  Minn.  151,  28  Am. 
St.  Eep.  336,  49  N,  W.  660;  Kelley 
V.  Sanborn,  9  N.  H.  46;  Pickett  v. 
Leonard,  34  N.  Y.  175;  Van  Keuren 
T.  Parmelee,  2  N.  Y.  523,  51  Am. 
Dec.  322;   Kerper  v.  Wood,  48  Ohio 


St.  613,  15  L.  E.  A.  656,  29  N.  E. 
501;  Levy  v.  Cadet,  17  Serg.  &  R. 
(Pa.)  126,  17  Am.  Dec.  650;  Steele 
V.  Jennings,  1  McMull.  (S.  C.)  297; 
Muse  V.  Donelson,  2  Humph.  (Tenn.) 
166,  36  Am.  Dee.  309;  Haddock  v. 
Croeheron,  32  Tex.  276,  5  Am.  Eep. 
244;  Carlton  t.  Coffin  et  al,  27  Vt. 
496 ;  Conrad  v.  Buck,  21  W.  Va.  396 ; 
Cronkhite  v.  Herrin,  15  Fed.  888; 
Watson  T.  Woodman,  L.  E.  20  Eq. 
Cas.  721.  See  note  to  1  Smith  Lead. 
Cas.  1022,  and  cases.  In  some  cases 
the  question  of  notice  of  the  dissolu- 
tion to  the  payee  has  been  held  ma- 
terial; Clement  t.  Clement,  69  Wis. 
599,  2  Am.  St.  Eep.  760,  35  N.  W.  17; 
Gates  V.  Pisk,  45  Mich.  522,  8  N.  W. 
558;  Kenniston  v.  Avery,  16  N.  H. 
117;  Buxton  v.  Edwards,  134  Mass. 
567;  Davison  v.  Sherburne,  57  Minn. 
355,  47  Am.  St.  Eep.  618,  59  N.  W. 
316.  In  a  recent  case  (Somerville  v. 
Missouri  Glass  Co.,  144  Mo.  App.  463, 
129  S.  W.  474),  the  question  of  an 
admission  arose  singularly  as  be- 
tween the  partners.  One  retired  from 
the  firm  leaving  with  his  late  partners 
certain  patented  lamps  for  sale  and 
furnishing  others  from  time  to  time. 
Ultimately  an  account  was  rendered 
by  the  continuing  partner  showing  an 
indebtedness     by     him.     Upon     being 
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§  250  (251).  Admissions  after  dissolution  of  partner- 
ship.— From  the  preceding  section  will  have  been  gathered 
the  present  attitude  of  the  courts,  fortified  by  modern  de- 
cisions, toward  admissions  made  by  a  partner  after  dis- 
solution. While  it  is  clear  that  the  admissions  of  one 
partner  are  binding  upon  the  others  so  far  as  his  state- 
ments are  necessary  to  the  proper  winding  up  of  the  part- 
nership affairs  and  so  far  as  made  while  he  is  acting  as 
agent  for  that  purpose,®''  yet  there  has  been  much  conflict 
of  opinion  upon  the  question  whether  admissions  of  one 
partner  respecting  former  transactions,  made  after  the 
dissolution,  are  admissible  against  the  copartners.  As  we 
have  already  seen,  under  the  early  English  doctrine  the 
powers  of  a  partner  to  bind  the  firm  by  admissions  or  even 
by  new  promises  were  not  limited  to  the  duration  of  the 
partnership.®*  But  in  this  country  the  tendency  of  the 
authorities  has  been  to  restrict  the  power  within  much 
narrower  limits  and  to  deny  the  power  of  one  partner  to 
charge  his  copartners  by  his  admissions,  after  dissolution, 
as  to  past  transactions.^*     In  most  of  the  American  cases 

8U«d     by     the     retiring     partner     he  White,    51    Cal.    530;    Burns   v.    Mc- 

claimed  the  benefit  of  the  statute  as  Kenzie,  23  Cal.  101;  Cooper  v.  Wood, 

from  the  time  the  goods  were  deliv-  1     Colo.    App.     101,     27    Pae.     884; 

ered   for  sale.     The   retiring   pfirtner  Brewster   v.    Hardeman,   Dud.    (Ga.) 

claimed  that  it  ran  only  from  the  time  138 ;  Peoria  Scrap  Iron  Co.  v.  Cohen, 

the    account   was   rendered:    Knowles  113  111.  App.  30;  Winslow  v.  Newlan, 

V.  Eome  Tribune  Co.,  127  Ga.  90,  56  45   111.   145;    Conkey  v.   Barbour,   22 

8.  E.  109;   Carder  v.  Primm,  52  Mo.  Ind.   196;    Hamilton  v.   Summers,   12 

App.  102;  Cole  v.  Baker,  16  S.  D.  1,  B.  Mon.  (Ky.)  11,  54  Am.  Dec.  509 

91  N.  W.  324.     It  was  held  that  the  Conery  v.   Hayes,   19  La.   Ann.   325 

statute   ran   only   from   the   time   the  Buard  t.  Lemee,  12  Bob.  (La.)   243 

admission  of  the   amount  owing  was  Ward  v.  Howell,  5  Har.  &  J.   (Md.) 

made  by  the  account  referred  to.  60;  Gates  v.  Fisk,  45  Mich.  522,  8  N. 

57  Eeppert  v.  Colvin,  48  Pa.  248;  W.  558;  Pennoyer  v.  David,  8  Mich. 
Ida  V.  Ingraham,  5  Gray  (Mass.),  407;  First  Nat.  Bank  of  Shakopee  v. 
106.  Strait,  65  Minn.  162,  67  N.  W.  987; 

58  Phil.  Ev.,  3d  ed.,  p.  379.  On  Maxey  v.  Strong,  53  Miss.  280;  Dowze- 
this  general  subject  see  extended  lot  v.  Bawlings,  58  Mo.  75;  Brady  v. 
note  to  Gilmore  v.  Ham,  40  Am.  St.  Hill,  1  Mo.  315,  13  Am.  Dec.  503; 
Eep.  554;  and  to  Burdett  v.  Greer,  15  Williams  v.  Manning,  41  How.  Pr. 
Ann.  Cas.  938.     See  §  249,  ante.  (N.  Y.)   454;  Pringle  v.  Leverieh,  97 

59  Cochran  y.  Cunningham,  16  Ala.  N.  Y.  181,  49  Am.  Bep.  522;  Haekley 
448,    50    Am.    Dec.    186;     Curry    v.  v.   Patrick,   3   Johns.    (N.    Y.)    536; 
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where  the  declarations  of  one  partner  have  been  received 
against  other  partners,  such  declarations  related  to  trans- 
actions occurring  during  the  existence  of  the  partnership 
which  established  the  amount,  nature  or  continued  existence 
of  the  claim,  but  did  not  create  a  new  liability.®"  Many 
of  the  cases  on  this  subject  have  related  to  the  adjustments 
of  accounts  by  one  partner  after  the  dissolution  of  the  part- 
nership. In  such  cases  the  statements  may  be  admitted 
as  part  of  the  res  gestae,  but  by  the  weight  of  authority 
when  the  admission,  made  after  the  dissolution,  is  not  part 
of  some  act  which  the  person  is  authorized  to  do,  it  is  not 
admissible  as  against  any  person  except  himself.®*  It 
needs  the  citation  of  no  authority  that  such  admissions  are 
evidence  against  the  person  making  them.  When  the  ad- 
mission of  one  partner  is  sought  to  be  used  against  the 
representatives  of  a  deceased  partner  who  deny  such  ad- 
mission, they  are  not  concluded  by  it,  and  are  entitled  to 
every  defense  which  their  answer  will  allow  to  be  made 
under  it.®* 

§  251  (252).  Partnership  to  be  proved  before  admis- 
sions are  received. — The  necessary  foundation  to  charge 
one  partner  with  the  admission  of  another  is  proof  of  the 

Mackintosh  v.  Kimball,  101  App.  Div.  N.  H.  304;   Feigley  v.  Whitaker,   22 

494,   92   N.   Y.   Supp.   132 ;   Flanagin  Ohio  St.  606,  10  Am.  Rep.  778 ;  Fripp 

V.  Champion,  2  N.  J.  Eq.  51;  Detrick  v.    Williams,    14    S.    C.    502;    Wood- 

V.  McLean,  112  N.  C.  840,  17  S.  E.  worth  v.  Downer,  13  Vt  522,  37  Am. 

165;  Wilson  v.  Waugh,  101  Pa.  233;  Dee.  611. 

Hogg  T.  Orgill,  34  Pa.  344;  Crumless  61  Baker    v.     Staekpoole,     9     Cow. 

V.    Sturgess,    6   Heisk.    (Tenn.)    190;  (N.  Y.)  420,  18  Am.  Dec.  508;  Ker- 

Burdett  V.  Greer,  63  W.  Va.  515,  129  per  v.  Wood,  48  Ohio  St.  613,  15  L. 

Am.  St.  Eep.  1014,  15  Ann.  Gas.  935,  E.  A.  656,  29  N.  E.  501;  Lefavour  v. 

15  L.  R.  A.,  N.  S.,  1019,  60  S.  E.  497;  Yandes,  2  Blackf.   (Ind.)   240;   Story 

Thompson   v.   Bowman,    6   Wall.    (U.  v.  Barrell,  2  Conn.  665;   Pennoyer  v. 

S.)   316,  18  L.  Ed.  736.  David,  8  Mich.  407.     See,  also,  cases 

60  Austin  V.  Bostwiek,  9  Conn.  496,  last  cited. 

25  Am.  Dee.  42;  Taylor  v.  Hillyer,  3  62  McElroy    v.    Ludlum,    32    N.    J. 

Blaekf.  (Ind.)  433,  26  Am.  Dec.  430;  Eq.  828.     The  surviving  partner  and 

Hinkley  V.  Gilligan,  34  Me.  101;  Cady  the    legal    representatives    of    a    de- 

V.   Shepherd,   11   Pick.    (Mass.)     400,  feased    partner    were    joined    as    de- 

22  Am.  Dec.  379;  Buxton  v.  Edwards,  fendants;  the  former  made  admissions 

134  Mass.  567;  Rich  v.  Flanders,  39  which  the  latter  repudiated. 
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partnership.  It  is  very  clear  that  before  one  partner  can 
be  charged  with  the  admission  of  another,  the  partnersliip 
relation  must  be  shown — and  that  by  other  evidence  than 
the  admission  itself.  A  prima  facie  case  of  copartnership 
must  be  established  by  the  means  best  available,  either  di- 
rect, as  where  in  a  bankruptcy  proceeding  the  members  of 
the  firm  filed  a  proof  of  debt  setting  forth  the  names  of 
the  members,*^  or  by  some  facts  of  corroboration  or  ratifi- 
cation which  may  be  sufiScient  to  launch  the  case.  The 
admission  per  se  can  be  received  only  to  affect  the  person 
making  it.®*  It  is  for  the  judge  to  determine  whether  there 
is  prima  facie  evidence  of  the  copartnership  upon  which 
the  jury  could  be  asked  to  find  the  faet.*^  But  the  "exist- 
ence of  the  partnership  may  be  proved  by  the  separate 
admissions  of  all  who  are  sued,  or  by  the  acts,  declarations 
and  conduct  of  the  parties,  or  by  the  act  of  one  and  the 
declarations  or  conduct  of  others."*®     And  since  it  must 


63  In  re  Henschel,  114  Fed.  968. 

64  Whitney  v.  Feriis,  10  Johns. 
(N.  Y.)  66;  Bobbin*  v.  Willard,  6 
Pick.  (Mass.)  464;  Winchester  v. 
Whitney,  138  Mass.  549;  Evana  v. 
Cornell,  1  G.  Greene  (Iowa),  25; 
Hahn  v.  St.  Clair  Sav.  etc.  Co.,  50  HI. 
456;  Began  f.  Singer,  41  111.  28; 
Gardner  v.  Northwestern  Mfg.  Co., 
52  111.  367;  Hodges  v.  Moore,  46  Fla. 
598,  35  South.  13;  Cowan  v.  Kinney, 
33  Ohio  St.  422;  Edgell  v.  Maequeen, 
8  Mo.  App.  71.  Thus  in  Stringfellow 
V.  Montgomery,  57  Tex.  349,  the  only 
evidence  against  the  defendants  as 
joint  contractors  was  the  admission 
of  one  of  them  that  he  had  made  the 
contract  as  agent  for  the  other.  The 
court  very  readily  denominated  it  as 
mere  hearsay  and  not  evidence. 

65  Hilton  V.  McDowell,  87  N.  C. 
364;  Dennis  v.  Kolm,  131  Cal.  91,  63 
Pac.  141 ;  Folk  v.  Wilson,  21  Md.  538, 
83  Am.  Dec.  599;  Cady  v.  Shepherd, 
11  Pick.  (Mass.)  400,  22  Am.  Dec. 
379. 


66  Cross  v.  Langley,  50  Ala.  8; 
Campbell  v.  Hastings,  29  Ark.  512; 
Berry  v.  Lathrop,  24  Ark.  12 ;  Dennis 
V.  Kohm,  131  Cal.  91,  63  Pac.  141; 
Iron  Works  v.  Buse,  4  Br.  Col.  419; 
Drumwright  v.  Philpot,  16  Ga.  424, 
60  Am.  Dec.  738;  Boswell  v.  Black- 
man,  12  Ga.  591;  Bartlett  v.  Wilcox, 

68  HI.  App.  142;  Barcroft  v.  Ha- 
worth,  29  Iowa,  462 ;  Holmes  v.  Budd, 
11  Iowa,  186;  Jennings  v.  Estes,  16 
Me.  323;  Atwell  v.  Miller,  11  Md.  348, 

69  Am.  Dee.  206;  Smith  v.  Collins, 
115  Mass.  388;  AUcott  v.  Strong,  9 
Cush.  (Mass.)  323;  Armstrong  v. 
Potter,  103  Mich.  409,  61  N.  W.  657; 
Slipp  v.  Hartley,  50  Minn.  118,  36 
Am.  St.  Eep.  629,  52  N.  W.  386; 
Bank  of  Osceola  v.  Outhwaite,  50  Mo. 
App.  124;  McCaun  v.  McDonald,  7 
Neb.  305;  Converse  v.  Shambaugh,  4 
Neb.  376;  Mershon  v.  Hobensaok,  22 
N.  J.  L.  372;  Flanagin  v.  Champion, 
2  N.  J.  Eq.  51;  Davidson  v.  HutcMns, 
1  Hilt.  (N.  Y.)  123;  Henry  v.  Wil- 
lard, 73  N.  C.  35;  McFadyen  v.  Har- 
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often  happen  that  the  admissions  of  only  one  partner  can 
be  proved  at  a  time,  his  declarations  may  be  received  when 
a  partnership  is  alleged  without  proof  of  the  partnership 
at  that  time,  but  it  is  the  duty  of  the  judge  to  instruct  the 
jury  that  admissions  can  only  bind  the  party  making  them, 
unless  the  partnership  is  also  proved;®''  and  here,  as  in 
other  cases,  the  order  of  the  testimony  is  within  the  discre- 
tion of  the  judge.®® 

§  252  (253).  Admissions  by  joint  contractors  not  part- 
ners.— Closely  allied  to  the  status  of  copartners  is  that  of 
joint  contractors  and  those  jointly  liable  on  some  specific 
obligation,  with  this  main  distinction,  that  while  the  admis- 
sions of  partners  extend  to  all  of  the  ramifications  of  the 
partnership  concern,  that  of  joint  contractors,  and  in  that 
term  are  included  all  jointly  liable  upon  an  obligation,  is 
limited  to  such  statements  made  concerning  an  existing 
obligation  on  the  part  of  the  declarant  and  the  others  re- 
ferred to  by  him,  It  has  been  sometimes  held  that  in  the 
case  of  mere  joint  contracts,  where  there  is  no  partnership 
relation,  neither  joint  contractor  is  to  be  presumed  to  be 
the  agent  of  the  other  to  charge  him  by  admissions,  and 
that  in  such  cases  the  admissions  of  one  are  not  admissible 
against  the  others.®®  But  by  the  prevailing  rule  at  common 
law  the  admissions  of  one  of  several  persons  jointly  inter- 
ested in  the  subject  matter  relating  to  such  subject  were 
admissible  against  the  others.'"*     Thus,  the  admissions  of 

rington,  67  N.  C.  29;  Reed  v.  Kremer,  ««  Hilton   v.    McDowell,    87    N.    C. 

Ill  Pa.  482,  56  Am.  St.  Rep.  295,  5  364;  Lea  v.  Guice,  21  Miss.  656. 

Atl.  237;  Slaymaker  t.  Gundacker,  10  69  Lewis    v.    Woodworth,    2    N.    Y. 

Serg.  &  E.   (Pa.)    75.     Such  declara-  512,    51    Am.    Dee.    319;    Wallis    v. 

tions  are  received  where  partners  are  Randall,  81  N.  Y.   164   (in  this  case 

sued   also    as    conspirators:    Work   v.  the  admission   was   seven  years  later 

McCoy,  87  loWa,  217,  54  N.  W.  140;  than  the  agreement). 

Larsons,   Part.,   3d   ed.,   p.   204,    and  '<•  Camp  v.  Dill,  27  Ala.  553 ;  Eotan 

cases  there  cited.     As  to  proof  against  v.  Nichols,  22   Ark.   244;   Kilburn  v. 

one    of    declarations    of    another,    to  Ritchie,  2  Cal.  145,  56  Am.  Dee.  326; 

show  partnership,  see  note  to  Vander-  Coit  v.  Tracy,   8   Conn.  268,  20  Am. 

hurst  V.  De  Witt,  in  20  L.  R.  A.  595.  Dec.  110;  Bound  v.  Lathrop,  4  Conn. 

87  Jennings  v.  Estes,   16  Me.  323.  336,    10    Am.    Deo.    147;    Bacon    v. 
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one  co-obligor  upon  a  bond  have  been  received  against  the 
other ;  '^^  and  the  admissions  of  one  joint  maker  of  a  promis- 
sory note  against  the  other  maker  have  also  been  held 
competent.''^  The  same  is  true  of  joint  grantors,''^  joint 
purchasers  of  personal  property,''*  and  joint  covenantors.''^ 
The  quantum  of  interest  of  the  declarant  does  not  affect 
the  extent  of  its  application.  It  is  the  fact  of  joint  interest, 
not  the  size  of  the  fractional  part,  that  governs.  It  will 
not  do  to  say  that  the  admissions  of  one  partner,  or  joint 
debtor,  are  to  have  more  or  less  influence  on  his  codefend- 
ants,  in  proportion  to  his  interest  in  the  subject  matter  of 


Green,  36  Fla.  325,  18  South.  870 
Tillinghast  v.  Nourae,  14  6a.  641 
Miller  v.  Mathlas,  145  111.  App.  465 
Thomas  v.  Mosher,  128  lU.  App.  479 
Chapel  v."  Washburn,  11  lud.  393 
State  T.  Hogan,  3  La.  Ann.  714 
Davis  V.  Keene,  23  Me.  69;  Lowe  v. 
Boteler,  4  Har.  &  M.  (Md.)  346,  1 
Am.  Dec.  410;  Pierce  v.  Boberts,  57 
Conn.  31,  17  Atl.  275;  Smith  v.  Col- 
lins, 115  Mass.  388 ;  Martin  v.  Boot, 
17  Mass.  222 ;  Frye  v.  Barker,  4  Pick. 
(Mass.)  382;  Mathews  v.  Phelps,  61 
Mich.  327,  1  Am.  St.  Bep.  581,  28 
N.  W.  108;  St.  Louis  Paint  Mfg. 
Co.  V.  Mepham,  30  Mo.  App.  15; 
Baker  v.  Union  Stock  etc.  Bank,  63 
Neb.  801,  93  Am.  St.  Bep.  484,  89 
N.  W.  269;  Lee  v.  Lamprey,  43  N. 
H.  13;  Walling  v.  Bosevelt,  16  N. 
J.  L.  41;  Lockhart  v.  Wills,  9  N.  M. 
263,  50  Pac.  318;  Miller  v.  Harris, 
117  App.  Div.  395,  102  N.  Y.  Supp. 
604;  Shirk  v.  BrookfieH,  77  N.  Y. 
App.  Div.  295,  79  N.  Y.  Supp.  225; 
Van  Keuren  v.  Parmelee,  2  N.  Y.  523, 
51  Am.  Dec.  322;  Bell  v.  Coiel,  2 
Hill  Eq.  (S.  C.)  108,  27  Am.  Dec. 
448;  Knight  v.  Houghtalling,  85  N. 
C.  17;  Sonder  v.  Schechterly,  91  Pa. 
83;  Costelo  v.  Cave,  2  Hill  (S.  C), 
528,  27  Am.  Dee.  404;  Bowman  v. 
Sector  (Tenn.  Ch.  App.),  59  S.  W. 
389;  Hardy  V.  Dg  Leon,  5  Tex.  211; 


Bank  of  United  States  v.  Lyman,  20 
Vt.  666,  Fed.  Cas.  No.  924;  Wilson 
V.  McCormick,  86  Va.  995,  11  S.  E. 
976;  Dickinson  v.  Clarke,  5  W.  Va. 
280;  National  Bank  v.  Cotton,  53 
Wis.  31,  9  N.  W.  926;  Howard  v. 
Cobb,  3  Day,  309,  12  Fed.  Cas.  No. 
6755;  Crosse  v.  Bedingfield,  5  Jur. 
836,  10  L.  J.  Ch.  219,  12  Sim.  35, 
59  Eng.  Eeprint,  1043  (bond) ;  Bur- 
leigh V.  Stott,  8  Earn.  &  C.  36,  108 
Eng.  Eeprint,  956;  Perham  v.  Eaynal, 
2  Bing.  306,  130  Eng.  Eeprint,  323. 

71  Crosse  v.  Bedingford,  12  Sim.  35, 
59  Eng.  Eeprint,  1043. 

T2  Camp  v.  Dill,  27  Ala.  553 ;  Bound 
V.  Lathrop,  4  Conn.  336,  10  Am.  Deo. 
147;  Barriek  v.  Austin,  21  Barb. 
(N.  Y.)  241;  Iglehart  v.  Jernegan, 
16  HI.  513;  Cooper  v.  Hoekung  Val- 
ley Nat.  Bank,  21  Ind.  App.  358,  36 
Am.  St.  Eep.  365,  50  N.  B.  775; 
Brown  v.  Munger,  16  Vt.  12;  Mar- 
tin V.  Boot,  17  Mass.  222.  In  the 
case  of  Nye  v.  Grubbs,  8  Smedes  & 
M.  (Miss.)  643,  the  testimony  ten- 
dered was  that  of  one  maker  in  favor 
of  the  other. 

73  Jackson  v.  Vail,  7  Wend.  (N. 
Y.)    125. 

74  Eotan  V.  Nichols,  22  Ark.  244. 

75  Walling  T.  Bosevelt,  16  N.  J.  L. 
41. 
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the  joint  contract.  If  he  is  liable  to  the  plaintiff  to  the 
same  extent  that  his  codefendants  are,  the  extent  to  which 
they  are  bound  by  his  admissions  cannot  be  measured  or 
graduated  by  the  quantity  of  his  interest  in  the  contract.'^® 
The  parties  must  be  before  the  court;  that  is  to  say,  the 
admissions  made  by  a  joint  debtor  or  contractor  cannot  be 
used  unless  he  is  a  party  to  the  suit.'"^  Where  a  party  has 
been  named  in  a  complaint  as  a  party  defendant  but  not 
served,  his  admissions  against  the  defendants  who  have 
been  served  are  hearsay  and  inadmissible.''^  And  the  ad- 
mission of  one  party,  whether  he  be  a  party  to  the  record 
or  not,  is  not  competent  to  establish  the  fact  of  such  joint 
interest  with  other  parties  to  the  suit.  That  fact  must 
first  be  made  by  independent  testimony;  and  until  that  is 
done,  such  admissions  could  only  be  evidence  aga,inst  the 
party  making  them.'*'  It  is  clear  that  the  admissions  of 
one  person  cannot  be  admitted  in  evidence  against  another 
on  the  ground  of  a  joint  interest  in  the  subject,  unless  the 
interest  is  a  subsisting  one  at  the  time  of  the  admission.** 
And  when  the  joint  contract  is  severed  by  the  death  of  one 
of  the  contractors,  the  subsequent  admissions  of  the  sur- 
vivor as  to  past  events  do  not  bind  the  representatives  of 
the  deceased.*^  But  where  one  of  the  joint  contractors 
became  bankrupt  and  was  not  joined  as  a  party,  that  reason 
being  alleged,  it  has  been  held  his  admissions  were  admis- 
sible.«2 

76  Walling  T.  Eosevelt,  16  N.  J.  L.  T9  Dickinson    v.    Clarke,    supra. 
41.  80  Blakeney   v.   Ferguson,    14   Ark. 

77  Abel  V.  Forgue,  1  Boot  (Conn.),       640. 

502;  Hamlin  V.  Fitch,  Kirb.  (Conn.),  81  Atkins  v.  Tredgold,  2  Barn.  & 
174.  Citing  Heniings  v.  Robinson,  4  C.  23,  107  Eng.  Reprint,  291;  Ford- 
Barnes,  436,  94  Eng.  Reprint,  992;  ham  v.  Wallis,  10  Hare,  217,  68  Eng. 
Dickinson  v.  Clarke,  5  W.  Va.  280.  Reprint,     905;     Slaymaker     v.     Gun- 

78  Derby   v.   Rounds,   53   Cal.   659;  daeker,  10  Serg.  &  R.   (Pa.)   75. 
Griswold  v.  Burroughs,  60  Hun,  558,  82  Howard  v.  Cobb,  Fed.  Cas.  No. 
15  N.  Y.  Supp.  314.     There  was  form-  6755,  3  Day,  309,  cited  in  Bound  v. 
erly   some   doubt    about   this,    as   ap-  Lathrop,   4   Conn.    336,   10   Am.   Dec. 
pears  by  the  reference  in  Dickinson  v.  147. 

Clarke,  supra,  to  1   Greeul.  Ev.,   §§ 
172-174. 
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§  252a  (253).  Admissions  by  coparties. — The  mere  fact, 
however,  of  parties  without  joint  interest  being  codefend- 
ants  or  coplaintiffs  does  not  render  the  statements  of  one 
admissible  against  the  other.  The  admission  of  one  de- 
fendant is  not  evidence  against  a  plaintiff  pursuing  another 
defendant  on  independent  grounds.®*  While  such  admis- 
sions are  evidence  against  the  party  himself,  they  cannot 
be  used  against  those  who  have  been  joined  with  him,  but 
not  as  joint  contractors,  as  plaintiff  or  defendant,  as  the 
case  may  be.®*  There  are,  however,  cases  where  although 
the  parties  joined  are  not  partners  or  joint  contractors, 
they  yet  have  a  common  interest  in  the  subject  matter,  and 
the  effect  of  their  admissions  is  treated  in  the  next  section. 


§  253  (254).    Declarations  by  persons  having  a  mere 
community    of    interest. — The    difference    between    joint 


83  Koplan  V.  Boston  Gaslight  Co., 
177  Mass.  15,  58  N.  E.  183. 

84  Brown  v.  Fowler,  133  Ala.  310, 
32  South.  584;  Lewis  v.  Lee  Ck).,  65 
Ala.  480;  White  v.  Merrill,  82  Cal. 
14,  22  Pao.  1129;  Starr  Burying 
Ground  Assn.  v.  North  Lane  Cemetery 
Assn.,  77  Conn.  83,  58  Atl.  467; 
Kiser  v.  Dannenberg,  88  Ga.  541, 
15  S.  E.  17;  Southern  Life  Ins.  Co. 
V.  Wilkinson,  53  Ga.  535;  Coldren  L. 
Co.  V.  Eoyal,  140  Iowa,  381,  118 
N.  W.  426;  Eogers  v.  Suttle,  19  111. 
App.  163;  Hayes  v.  Burkam,  67 
Ind.  359;  Smith  v.  Meiser,  11  Ind. 
App.  468,  38  N.  E.  1092;  Connors  v. 
Ghingren,  111  Iowa,  437,  82  N.  W. 
934;  Boynton  v.  Hardin,  9  Kan.  App. 
166,  58  Pac.  1007;  Illinois  C.  E.  Co. 
V.  Houchins,  121  Ky.  526,  123  Am. 
St.  Eep.  205,  1  L.  E.  A.,  N.  S.,  375; 
28  Ky.  Law  Eep.  499,  89  S.  W.  530; 
Milton  If.  Hunter,  13  Bush  (Ky.), 
163 ;  Trask  v.  Chase,  107  Me.  137,  77 
Atl.  698;  Eosseau  v.  Desehenes,  203 
Mass.  261,  89  N.  E.  391;  Will- 
iams V.  City   of   Taunton,  125  Mass. 


34;  Hubbell  v.  Bissell,  2  Allen 
(Mass.),  196;  Carpenter  v.  Carpenter, 
126  Mieh.  217,  85  N.  W.  576;  Enders 
T.  Eiehards,  33  Mo.  598;  Mathewson 
V.  Eureka  Powder  Works,  44  N.  H. 
289;  Whaples  v.  Eahys,  109  App.  Div. 
594,  96  N.  y.  Supp.  323;  Petrie  y. 
Williams,  68  Hun,  589,  23  N.  Y.  Supp. 
237;  Christie  v.  Bishop,  1  Barb.  Ch. 
(N.  Y.)  105;  Tredwell  v.  Graham, 
88  N.  C.  208;  Peebles  v.  Peebles,  63 
N.  C.  656;  Stevenson  v.  Ebervale  Coal 
Co.,  201  Pa.  112,  88  Am.  St.  Eep.  805, 
50  Atl.  818;  Sunday  v.  Dietrich,  16 
Pa.  Super.  640;  Continental  Ins.  Co. 
7.  Delpeuch,  82  Pa.  225;  Blackstock 
y.  Long,  19  Pa.  340;  De  Bruhl  v. 
Patterson,  12  Eich.  (S.  C.)  363; 
Wells  V.  Stratton,  1  Tenn.  Ch.  328; 
Bruce  v.  Laing  (Tex.  Civ.  App.),  64 
S.  W.  1019;  Shelburn  v.  McCroeklin 
(Tex.  Civ.  App.),  42  S.  W.  329; 
Dickinson  v.  Clarke,  5  W.  Va.  280; 
Johnston  v.  Hamburger,  13  Wis.  175; 
Dexter  v.  Arnold,  7  Fed.  Gas.  No. 
3859,    2    Sum.    152. 
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interest  and  community  of  interest  is  so  marked  that  the 
necessity  for  discussing  the  effect  of  admissions  by  those 
who  are  not  jointly  interested  would  need  some  apology, 
if  there  had  not  been  in  olden  times  a  sound  reason — or  at 
all  events  a  reason — ^f or  it.  In  the  days  when  parties  were 
not  competent  witnesses  it  is  easy  to  account  for  the  high 
value  of  admissions,  and  the  struggle  to  introduce  them 
into  evidence;  but  now  that  these  disabilities  have  been 
removed,  the  law  is  perfectly  well  settled.  The  mere  fact 
that  several  persons  have  a  common  interest,  as  contradis- 
tinguished from  a  joint  interest,  in  the  subject  matter  in- 
volved in  the  suit  does  not  render  their  admissions  com- 
petent against  each  other.*^  Such  is  the  modern  law,  and 
its  soundness  is  beyond  question.  Illustrations  are  given 
for  the  reason  stated  in  opening  this  section;  for  although 
this  is  now  practically  a  universal  proposition,  the  authori- 
ties on  the  law  as  it  was  might  have  a  tendency  to  mislead. 
This  is  specially  so  with  regard  to  rights  under  wills. 
There  may  be  many  legatees  and  devisees,  but  although 
they  derive  their  benefit  from  a  common  source — the  tes- 
tator—they clearly  have  no  rights  based  on  the  benefit  of 


85  Dean  v.  Boss,   105  Cal.   227,  38 
Pae.  912 ;  Chappell  v.  John,  45  Colo.  45, 
132  Am.  St.  Eep.  134, 16  Ann.  Cas.  854, 
99  Pae.  44;  Kiser  v.  Dannenberg,  88 
Ga.  541,   15   S.  "E.  17;    Snydaeker  v. 
Brosse,  51  111.  357,  99  Am.  Dec.  551 
Pierce    v.    Goldsberry,    35    Ind.    317 
McCormiek   Harvesting  Mach.   Co.   -v 
Perkins,  135  Iowa,  64,  110  N.  W.  15 
Louisville  Gas  Co.  v.  Kentucky  Heat' 
mg  Co.,  142  Ky.  253,  134  S.  W.  205 
Weber   v.   Coussy,   12  La.   Ann.   534 
Eakle  v.  Clarke,  30  Md.  322;  Osborne 
V.  Bell,  62  Mich.  214,  28  N.  W.  841 
King  V.   Gilson,   191   Mo.   307,   90  S, 
W.  367;  Coxe  v.  Whitney,  9  Mo.  531 
Burnham  v.   Sweatt,   16   N.   H.   418 
Finelite  v.   SonbSrg,   75   N.  T.   App, 
Div.    455,    78    N.    Y.     Supp.     338 
Daugherty  v.  Taylor,  140  N.  C.  446, 
53  S.  E.  296;  Belding  v.  Archer,  131 


N.  C.  287,  42  S.  B.  800;  Martin  v. 
Adams,  29  S.  C.  597,  6  S.  E.  860; 
Thurman  v.  Blankenship,  79  Tei.  371, 
15  S.  W.  387;  Birkman  v.  Fahren- 
thold,  52  Tex.  Civ.  App.  335,  114  S. 
W.  428;  Herzog  v.  Palatine  Ins.  Co., 
36  Wash.  611,  79  Pae.  287;  Forney  v. 
Ferrell,  4  W.  Va.  729;  Hudkins  v. 
Crim,  64  W.  Va.  225,  61  S.  B.  166; 
Stamnes  v.  Milwaukee  etc.  E.  Co.,  131 
Wis.  85,  109  N.  W.  100,  925,  111 
N.  W.  62 ;  Hymau  v.  Wheeler,  29  Fed. 
347,  15  Morr.  Min.  Rep.  519;  Hol- 
liugsworth  v.  Shakeshaft,  14  Beav. 
492,  21  L.  J.  Ch.  722,  51  Eng.  Re- 
print, 375.  There  is  no  such  joint 
interest  between  garnishee  and  debtor 
as  would  make  the  admissions  of  one 
evidence  against  the  other:  Enos  t. 
Tuttle,  a  Conn.  247. 
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eacli  other.  They  have  an  interest  in  common,  in  that  each 
does  receive  benefit  from  the  same  source,  and  it  needs  no 
elaboration  to  show  that  that  is  the  extent  of  it.  For 
(example,  the  admissions  of  an  executor  or  of  an  admin- 
istrator are  not  admissible  against  the  heirs  or  devisees,*® 
or  against  his  coexecutor  or  coadministrator,*'^  or  against 
a  subsequent  administrator  de  bonis  non.^^  Admissions 
are  received  on  the  principle  that  they  are  statements 
against  the  interest  of  the  party.  The  administrator  or 
executor  as  such  has  no  such  legal  interest  in  the  estate 
that  he  ought  to  be  allowed  to  prejudice  its  interests  by 
statements  to  third  persons.  In  a  legal  sense,  it  is  to  him 
personally  a  matter  of  indifference  whether  claims  are 
allowed  or  disallowed,  or  whether  the  assets  are  distributed 
a:mong  creditors  or  among  heirs  and  next  of  kin.*"  And 
the  rule  is  the  same  although  the  administrator  is  also  one 
of  the  heirs  of  the  estate,  as  in  that  capacity  he  has  no  such 
joint  interest  with  the  other  heirs  as  to  charge  them  by 
his  admissions.^"  Of  course,  statements  of  an  executor  or 
administrator,  made  while  representing  an  estate  and  at- 
tending to  its  business,  may  be  admitted  when  they  con- 
stitute a  part  of  the  res  gestae.^^  And  so  as  between  lega- 
tees and  devisees.     The  supreme  court  of  Pennsylvania 

86  Crandall    v.     Gallup,    12     Conn.      6,  3  N.  Y.  Supp.  605;  Bruyn  v.  Eus- 


365;  Mai-shall  v.  Adams,  11  111.  37 
Dent  t.  Dent,  3  Gill  (Md.),  482 
Maugun  v.  Webster,  7  Gill  (Md.),  78 
Fellows  V.  Fellows,  37  N.  H.  75;  31 


sell,   52   Him    (N.   Y.),   17,   4  N.   Y. 
Supp.  784. 

88  Pease   v.    Phelps,,  10    Conn.    62. 
Although  both  in  Eekert  v.  Triplett, 


wood  V.  Deifendorf,  5  Barb.  (N.  Y.)  48   Ind.   174,   17   Am.  Eep.   735,   and 

398;    Osgood   v".    Pres.    etc.    of   Man-  Lashlee  v.  Jacobs,  9  Humph.   (Tenn.) 

hattan  Co.,  3  Cow.   (N.  Y.)    612,   15  718,  the  contrary  is  directly  held. 

Am.    Dee.    304;    Davis    v.    Gallagher,  89  Hueston  t.  Hueston,  2  Ohio  St. 

124  N.  Y.  487,  26  N.  E.  1045.     For  488;  Jones  v.  Jones,  21  N.  H.  219; 

admission   against   administrator,    see  Church  v.  Howard,  79  N.  Y.  415. 

Heywood     v.      Heywood,      10     Allen  90  Hueston  v.  Hueston,  2  Ohio  St. 

(Mass.),   105.  488;  Church  y.  Howard,  79  N.  Y.  415. 

8T  Hammon  t,  Huntley,  4  Cow.  (N.  91  Whiton  v.  Snyder,  88  N.  Y.  299 ; 

Y.)    493;   Fox    v.  Waters,   12  Ad.  &  Eekert  v.    Triplett,   48   Ind.    174,    17 

E.     43,     113     Eng.     Reprint,     727;  Am.   Eep.   735;    Davis   v.    Calvert,    5 

Walkup  V.  Pratt,  5  Har.  &  J.   (Md.)  Gill    & ,  J.    (Md.)    269,   25   Am.  Dec. 

51;  Potter  v.  Greene,  51  Hun  (N.  Y.),  282,  and  note. 
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in  an  early  contested  will  case  said:  "Margaret  King  was 
a  principal  devisee  in  the  will,  wMcli  gave  her  the  whole 
estate  (except  a  few  legacies  to  a  small  amonnt)  for  her 
life;  after  her  death  one-half  was  to  go  to  her  relations, 
and  one-half  to  the  relatives  of  the  testator Grant- 
ing that  she  is  so  much  a  party  to  the  suit,  that  her 
confessions  might  be  evidence  against  herself,  these  con- 
fessions are  not  the  confessions  of  the  others,  who  have 
a  separate  interest.  It  is  not  like  the  case  of  joint  part 
ners,  where  the  confession  of  one  may  be  used  against 
both.  We  are  now  to  establish  a  general  principle  to 
govern  all  cases  of  this  kind.  It  happens  that  Margaret 
King  has  a  large  interest  under  this  will.  But  if  her  dec 
larations  are  evidence,  so  also  must  be  the  declarations  of 
a  legatee,  who  takes  but  five  dollars,  or  any  other  sum. 
The  quantum  of  interest  will  make  no  difference."®^  And 
later  that  court,  per  Woodward,  J.,  said:  "The  general 
rule  of  law  consonant  with  reason  is,  that  one  person  is  not 
to  be  prejudiced  by  the  unauthorized  declarations  of 
another.  The  exceptions  to  this  rule  are  found  in  those 
cases  where  there  is  a  joint  interest  or  privity  of  design 
between  several.  In  such  case  each  is  presumed  to  speak 
for  the  whole;  but  where  there  is  neither  joint  interest 
nor  combination,  where  each  claims  independently  of  the 
other,  though  under  a  common  instrument,  the  words  of 
one  no  more  than  his  acts  can  bind  the  other.  The  inter- 
ests of  these  devisees  and  legatees  under  the  will  are 
several  and  joint;  and  hence  the  three  who  impeach  it  were 
bound,  on  principle,  to  produce  evidence  that  was  com- 
petent against  all  the  rest."®*  In  a  Massachusetts  case, 
where  the  issue  was  whether  the  will  of  the  deceased  was 
procured  by  fraud  and  undue  influence,  and  whether  the 
testator  was  ignorant  of  its  contents,  it  was  held  that  the 
admissions  of  the  executor  and  legatees  could  not  be  re- 
ceived, although  parties  to  the  record,  to  the  prejudice  of 

02  Tilghman,   C.   J.,  in   Nussear  v.  93  Clark  v.   Morrison,   25   Pa.   453. 

Arnold,  13  Serg.  &  R.  (Pa.)  323.  See,   also,    Titlow   \ ,    Titlow,   54   Pa. 

216,  93  Am.  Deo.  691. 
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other  legatees  or  devisees ;  that  there  was  no  such  relation 
of  privity  or  joint  interest  as  to  render  the  statements  ad- 
missible. "Devisees  or  legatees  have  not  that  joint  inter- 
est in  the  will  which  will  make  the  admissions  of  one  .... 

admissible  against  the  other  legatees Admitting  for 

the  present  that  any  interest  in  a  will  obtained  by  undue 
influence  cannot  be  held  by  third  parties,  however  innocent 
of  the  fraud,  and  that  the  gift  must  be  taken  tainted  with 
the  fraud  of  the  person  procuring  it,  still  it  by  no  means 
follows  that  the  interest  of  the  other  innocent  legatees 
should  be  liable  to  be  devested  by  the  subsequent  state- 
ments of  the  parties  procuring  the  will.  Such  a  rule  would 
violate  all  sense  of  right,  and  is  not  sustained  by  the  de- 
cisions." Both  on  reason  and  authority  the  rule  as  laid 
down  in  the  Pennsylvania  and  Massachusetts  cases  re- 
ferred to  is  right  and  in  consonance  with  the  modern  de- 
cisions in  other  states.**  The  same  rule  applies  as  to  the 
admission  of  one  of  several  legatees  as  to  the  insanity  of 
the  testator.'®  In  Kentucky,  however,  there  are  rulings 
admitting  such  statements  with  what  appears  to  be  an  ob- 
jectionable qualification.  The  courts  there  have  said:  "It 
would,  in  our  opinion,  be  more  consistent  with  principle 
and  analogy  to  allow  the  admission  of  a  fact  by  one  pf 
several  legatees  or  devisees,  evidently  against  his  interest, 
to  be  evidence,  entitled  to  the  effect  not  of  aii  admission  by 
all  of  his  associates  in  interest  but  of  the  simple  circum- 

94  (Carpenter's     Appeal,     74     Coim.  Mo.  1,  80  Am.  St.  Eep.  604,  57  S.  W. 

431,  51  Atl.  126;  EoUcr  v.  Kling,  150  526;  Thompson  v.  Thompson,  13  Ohio 

Ind.    159,   49   N.    E.    948;    Hayes   v.  St.  356;  Boyd  v.  Eby,  8  Watts  (Pa.), 

Burkam,  67  Ind.  359;   Casad  v.  Rip-  66;    Hauberger   v.   Root,   6   Watts   & 

ley,  145   Iowa,  544,  124  N.  W.   196;  S.  (Pa.)  431;  In  re  Myer's  Will,  184 

Hertrich  v.  Hertrich,  114  Iowa,   643,  N.  Y.  54,  76  N.  E.  920;   Whaples  v. 

89  Am.  St.  Eep.  389,  87  N.  W.  689;  Pahys,  109  App.  Div.  594,  96  N.  Y. 

Britton     v.    Worcester     County,     123  Supp.    323. 

Mass.   309;   Shailer  v.  Bumstead,  99  95  McMillan  v.  McDiU,  110  111.  47. 

Mass.  112;   O'Connor  v.  Madison,  98  See  note  on  "Admissibility  of  Decla- 

Mich.    183,   57   N.   W.   105 ;    Prewett  ration  of  Legatee  or  Devisee  on  Issue 

V.  Coopwood,  30  Miss.  369;  Wood  v.  of  Undue  Influence"  to  In  re  Hewitt, 

Carpenter,    166    Mo.    465,   66   S.   W.  21  Ann.  Cas.  50. 
172;     Sehierbaum    v.    Sehemme,    157 
Evidence  II — 38 
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stance  that  a  party  interested  admitted  what  he  probably 
would  not  have  done  had  he  not  believed  it  to  be  true.  And 
this  fact,  though  not  entitled  to  the  effect  of  an  admission 
by  all  concerned  in  a  common  interest  under  the  will,  may 
nevertheless  tend  legitimately  to  a  presumption  against 
all  of  them  (in  a  degree  corresponding  with  all  the  circum- 
stances) that  the  thing  admitted  may  be  true.  Such  par- 
ties, like  co-obligors,  have  a  common  interest  in  the  same 
question,  and  must  stand  or  fall  together.  They  are  thus 
consolidated  by  their  testator  and  by  their  own  act  in  claim- 
ing under  this  will."^®  While  the  opinion  of  such  judges 
as  Eobertson,  C.  J.,  Lindsay,  C.  J.,  and  Burnam,  J.,  are 
entitled  to  great  respect,  their  adoption  of  the  rule  referred 
to  founded  mainly  on  stare  decisis,  and  incidentally  on  the 
possibility  of  an  admission  by  one  of  many  legatees  tend- 
ing to  a  presumption  against  all  that  the  thing  admitted 
may  be  true,  is  opposed  to  the  great  preponderance  of  au- 
thority founded  on  a  better  appreciation  of  the  principle 
underlying  the  exclusion.  The  admissions  of  an  heir  are 
not  admissible  to  prove  a  claim  against  the  executor  or 
administrator,®^  unless  he  is  the  only  heir  interested  upon 
that  side  of  the  action.**  The  admissions  of  one  tenant 
in  common  are  not  evidence  against  another.**  Thus  it 
was  held  that  the  evidence  which  a  part  owner  of  a  vessel 
had  given  in  a  former  suit  as  to  the  extent  and  cost  of  the 
repairs  put  upon  the  vessel  was  not  admissible  against 
the  other  part  owners:^*"*    Nor  is  there  any  such  joint 

M  Gibson  T.   Sutton,   24   Ky.   Law  98  Nussear    r.   Arnold,   13   Serg.   & 

Eep.  868,  70  S.  W.  188;  Beall  v.  Cun-  R.  (Pa.)  323. 

ningham,     1     B.    Mon.     (Ky.)     399;  99  Stephens   v.   Barnwell,   154   Ala. 

Rogers  v.  Rogers,   2  B.  Mon.    (Ky.)  124,  45  South.  233;  Dan  v.  Brown,  4 

324;     Milton     v.     Hunter,     13     Bush  Cow.   (N,  Y.)   483,  15  Am.  Dec.  395; 

(Ky.),  163.  Lane  v.  Doty,  4  Barb.   (N.  Y.)   530; 

97  Roberts  7.  Trawick,  13  Ala.  68;  Corning    v.    Troy    Iron   etc.    Factory, 

Bovard    v.    Wallace,    4    Serg.    &    R.  39  Barb.   (N.  Y.)   311;  FothergiU  v. 

(Pa.)    499;    Dietrich  v.  Dietrich,    4  FothergiU,  129  Iowa,  93,  105  N.  W. 

Watts    (Pa.),    167    and    note;    Boyd  377;    In   re   Kennedy's   Will,   1'67  N. 

V.  Bby,  8  Watts   (Pa.),  66;  Hauber-  Y.   163,  60  N.  E.  442;   Freeman  on 

ger  V.  Root,  6  Watts  &  S.  (Pa.)  431;  Cotenancy,  §§  169-172. 

Blake's  Exrs.  v.  Quash's  Exr.,  3  Mc-  100  The  New  Orleans,  106  U.  S.  13, 

Cord  (S.  C),  340.  27  L.  Ed.  96,  1  Sup.  Ct.  Rep.  90. 
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interest  or  privity  among  the  members  of  a  board  of  public 
officers,^  nor  among  several  indorseirs  of  a  promissory 
note,2  nor  between  a  trustee  and  a  cestui  que  tnist,^  or  trus- 
tees and  their  colleagues,*  as  to  make  the  admission  of  one 
evidence  against  all.  The  same  rale  holds  as  to  the  ad- 
missions of  a  devisee;^  and  an  heir  cannot  bind  the  other 
heirs  at  law  by  any  admissions  or  statements  he  may  make.® 
But  where  the  ownership  of  property  is  proved  to  be  joint, 
and  all  the  owners  are  coparties,  the  admission  of  one  who 
was  a  joint  owner  at  the  time  is  competent  against  the 
others  on  the  basis  of  the  implied  agency.''  Out  of  an 
abundance  of  caution  we  add  that  these  propositions  are 
stated  on  the  basis  that  the  admissions  were  not  part  of 
the  res  gestae,,  and  of  no  agency  being  established  between 
the  parties  or  any  assent  by  them,  either  direct  or  other- 
wise, when  made  ia  the  presence  of  their  coparties.* 

§  254(255).    Declarations  by  wrongdoers — Conspiracy. 

There  is,  in  general,  no  such  joint  interest  between  wrong- 
doers in  actions  for  negligence,  trespass  or  other  torts  that 
the  declaration  of  one  defendant  is  an  admission  against 
the  others.  Thus  trover  of  a  horse  was  laid  by  one  against 
Wolf  and  Crafts,  and  Wolf  admitted  the  plaintiff's  title 

1  Lockwood     V.     Smith,     5     Day  1  Pierce  t.   Eoberts,   57   Conn.   31, 
(Conn.),  309.  '  17  Atl.  275;  State  v.  Reading's  Terre- 

2  Slaymaker  v.  Gundacker,  10  Serg.  Tenants,  1  Harr.   (Del.)   23;  Ozment 

&  R    (Pa.)  75.  '■  A.nglin,  60  Ga.  242;  Black  v.  Lamb, 

„  -r.  n  z3        no    Til     on     E  12  N.  J.  Eq.  108;  Jackson  v.  MeVey, 

8  Bragg  T.   Geddes,   93    HI.   39,   5  ,„  ^  ,        ,„   „'  „„„     ^  ,  „  . 

T.T-      T,        a^4     -P-t  1  18  Johns.  (N.  Y.)  330;  Irby  v.  Brig- 
Morr.  Mm.  Rep.  624;  Eitelgeorge  v.  "•  -'         \    „^n     ^..^ 

■«T  i.     1  TT  i      A  CO  TVT      CO  ^Suva.,   9  Humph.    (Teun.)    750;   Whit- 

Mutual  House  etc.  Assn.,  69  Mo.  52.  '  "      *•  „.     ' 

see,  also,  Mason  v.  Poulson,  40  Md.      "^^^^^ I'^T.. .Z'!.?":  ^J 


355   (admission  of  administrator). 


123    S.   W.    1137;    Tuttle   v.    Turner, 

28  Tex.  759 ;  Peters  v.  Nolan  Coal  Co., 
4  Salado  College  v.  Davis,  47  Tex.      g^  ^_  ^^  g  .^  j^_  ,     ^_  g    gg 

1       TXT_ii T\ -_»..»u      nn    M      v^  '  I  J  f 


131;  Walker  v.  Dunspaugh,  20  N.  Y.  gg  g^  ^    ^gg 

^'^'^-  8  Arkansas  Valley  Trust  Co.  v.  Mc- 

6  O'Connor   v.    Madison,    98    Mich.  j^toy,  97  Ark.  160,  31  L.  R.  A.,  N.  S., 

183,  57  N.  W.  105.  1020,    133     S.   W.    816;     Crippen  v. 

6  Stitzel  V.  Miller,  250  111.  72,  Ann.  Morse,  49  N.  Y.  63 ;  Charleston  Live- 

Caa.  1912B,  412,  34  L.  R.  A.,  N.  S.,  stock  Co.  v.  Collins,  79  S.  C.  383,  60 

1004,  95  N.  E.  53.  S.  B.  944. 
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while  Crafts  denied  it.  A  verdict  was  given  for  the  plain- 
tiff and  exception  taken  by  Crafts  to  the  admission  of  the 
declarations  of  Wolf  in  regard  to  the  ownership  of  the 
property  in  controversy  was  sustained.  As  the  case  was 
presented  upon  the  evidence,  the  plaintiff  had  not  shown 
any  title  in  himself  at  any  time,  by  any  competent  evi- 
dence, as  against  Crafts.  The  admissions  of  Wolf  were 
competent  evidence  against  him;  but  as  against  Crafts,  it 
was  necessary  that  the  plaintiff  should  go  further,  and 
show,  at  least,  that  at  some  previous  period  he  was  the 
owner  of  the  horse.  "The  declarations  of  Wolf  do  not 
prove  that  fact,  except  against  himself.  The  question  is 
not  upon  the  admission  of  the  declarations  of  Wolf  to 
qualify  his  title,  or  explain  his  possession;  but  upon  the 
competency  and  sufficiency  of  such  declarations  to  show 
affirmatively  a  title  at  any  former  period  in  the  plaintiff. 
In  the  view  we  take  of  this  question,  such  declarations  are 
only  competent  to  rebut  a  title  set  up  by  or  under  the  per- 
son making  them,  and  not  as  affirmative  evidence  of  title 
in  the  person  who  is  thus  stated  to  be  the  owner,  as  against 
a  third  party  who  denies  that  the  plaintiff  was  ever  the 
owner  of  the  property."®  But  in  such  cases,  if  the  dec- 
laration or  act  forms  a  part  of  the  res  gestae,  it  is  admis- 
sible on  grounds  elsewhere  discussed,  not  only  as  an 
admission  affecting  the  declarant,  but  as  substantive  evi- 
dence.'"    So    where    several   persons    having    a    common 

9  Roberts  v.  Kendall,  3  Ind.   App.  pompetent  testimony,  the  declarations 

339,  29  N.  B.  487;  Bdgerton  v.  Wolf,  of   one,   as    to    the   motives    and   cir- 

6  Gray  (Mass.),  453;  Morse  v.  Eoyal,  cumstances   of   the   trespass,    wOl   be 

12   Ves.   362,   33   Eng.   Reprint,   134.  evidence  against  all  who  are  proved 

On   the   subject  of   this  section,   see  to    have    combined   together   for  the 

note  to  People  v.  MeQuade,  1  L.  R.  common  object:    Walling  v.  Eosevelt, 

A.  273.     This  rule  has  been  extended  16  N.  J.  L.  41. 

even  to  the  case  of  joint  trespassers  10  Carpenter  v.  Selden,  5  Sand.  (N. 

(Rex   V.  Inhabitants  of  Hardwick,  11  Y.)     77;     Wilson   v.    O'Day,   5   Daly 

Bast,   584,   103   Eng.   Reprint,   1129),  (N.    Y.),    354;     North    v.    Miles,    1 

not,   it   is   true,   that   the   admissions  Camp.    389;     Bowsher    v.     Galley,    1 

of  one  defendant  will  prove  the  others  Camp.    391;     Rex     v.    Hardwiek,   11 

to  be  trespassers;  but  if  they  be  es-  East,   585,    103   Eng.   Reprint,    1129; 

tablished  to  be  ootrespassers,  by  other  Powell  v.  Hodgetts,  2  Car.  &  P.  432. 
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motive  are  associated  for  the  same  illegal  purpose,  an  act 
or  declaration  of  one  of  the  parties  in  reference  to  the 
common  object,  and  forming  part  of  the  res  gestae,  is  ad- 
missible against  the  other  ;^^  and  where  several  jointly  at- 
tempt to  accomplish  a  fraud,  the  declarations  of  one  of 
them,  made  during  the  progress  and  in  the  prosecution  of 
the  joint  undertaking  or  accompanying  and  explaining  acts 
done  in  furtherance  of  it,  are  evidence  against  the  others.^^ 
Thus  in  an  action  by  a  woman  for  indecent  assault,  the 
defendant  may  introduce  evidence  of  staternents  by  the 
plaintiff's  husband  tending  to  show  that  the  action  was 
brought  to  carry  out  a  scheme  contrived  by  them  for  ex- 
torting money.  But  the  combination  must  be  clearly 
proved  to  render  such  evidence  admissible.^^  It  is  on  the 
same  principle  that,  when  a  conspiracy  is  shown,  the  acts 
and  declarations  of  each  conspirator  in  furtherance  of  the 
common  object  are  admis^ible  against  the  others.**  But 
in  such  cases  it  must  first  be  proved  by  other  evidence  that 
a  conspiracy  existed  at  the  time  the  declarations  were 

11  Johnson    v.    State,    29    Ala.    62,  L.  Bd.   289,  16   Sup.   Ct.  Rep.   1127, 

65   Am.   Dee.   383;    Clinton  v.   Estes,  1197. 

20  Ark.  216 ;  State  v.  Grady,  34  Conn.  12  Connors  v.   Chingren,   111   Iowa, 

118;   Lasher  v,  Littell,   202  111.  551,  437,  82  N.  W.  934;  Lee  v.  Lamprey, 

67  N.  B.  372;  State  v.  Nash,  7  Iowa,  43  N.  H.  13;   Patton  v.  Freeman,   1 

347;   Oldham  v.  Bentley,  6  B.  Mon.  N.  J.  L.   113;   Apthorp  v.  Comstoek, 

(Ky.)    428;    State   v.   Hogan,   3   La.  2   Paige   Ch.    (N.   Y.)    482;    Jackson 

Ann.  714;  State  v.  Soper,  16  Me.  293,  T.  Siimmerville,  13  Pa.  359;  Peterson 

33     Am.     Dee.     665;     Commonwealth  v.  Speer,  29  Pa.  478;  Soott  v.  Baker, 

V.     Brown,    14   Gray     (Mass.),     419;  37  Pa.  330;  Jenne  v.  Joslyn,  41  Vt. 

People    V.    Pitcher,    15    Mich.     397;  478. 

Mask  V.  State,   32   Miss.   405;    State  13  Mawich  v.   Elsey,   47   Mieh.   10, 

V.  Boss,  29  Mo.  32 ;  Crary  t.  Sprague,  8  N.  W.  587,  10  N.  W.  57. 
12  Wend.    (N.  T.)    41,  27  Am.  Dee.  H  Clinton   v.   Estes,   20   Ark.   216; 

110,  115,  and  note;  Preston  v.  Bow-  People  v.  Zimmerman,    3    Cal.    App. 

ers,  13  Ohio  St.  1,  82  Am.  Dec.  430;  84,  84  Pac.  446;  Metcalfe  v.  Conner, 

State  V.  Thibeau,  30  Vt.  100;  Amer-  Litt.    Sel.    Cas.    (Ky.)    497,    12    Am. 

ican  Fur  Co.  v.  United  States,  2  Pet.  Dec.  340;  Commonwealth  v.  Crownin- 

(U.  S.)    358,   7  L.  Ed.  450;   Lincoln  shield,  10  Pick.   (Mass.)    497;   Lynes 

V.   Claflin,   7  Wall.    (U.   S.)    132,   19  v.  State,  36  Miss.  617;  State  v.  Ross, 

L.  Ed.  106;  Nudd  v.  Burrows,  91  TJ.  29   Mo.    32;    Benford   v.   Sanner,   40 

S.    426,   23   L.   Ed.    286;    Wiborg   v.  Pa.  9,  80  Am.  Dec.  545. 
United  States,  163  U.  S.  632,  657,  41 


§  255  (256)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  438 

made."  The  mere  declarations  of  one  of  the  alleged  con- 
spirators are  not  competent  for  this  purpose,  unless  they 
form  a  part  of  the  res  gestae}'^  But  in  such  cases  some- 
thing is  left  to  the  discretion  of  the  coiirt  as  to  the  order 
of  the  testimony.^'^  Even  if  a  conspiracy  is  shown  aliunde, 
the  declarations  of  one  conspirator  are  not  admissible 
against  the  others,  if  made  after  the  common  design  is 
accomplished  or  abandoned.*^  The  common  fraudulent 
design  may  be  shown  by  subsequent  participation  in  the 
fraud  and  its  fruits  with  the  knowledge  of  the  facts;  and 
where  there  is  proof  of  a  common  design  to  defraud,  the 
declarations  of  one  participant  are  admissible  against  the 
other,  although  made  in  his  absence." 

§  255  (256).  Declarations  of  agents.— The  principle  on 
which  the  declarations,  acts  or  representations  of  an  agent, 
within  the  scope  of  his  authority  and  the  execution  of  his 
agency,  are  permitted  to  be  proved  is,  that  they  are  con- 
sidered and  treatied  as  the  declarations,  acts  and  repre- 
sentations of  his  principal,  and  constitute  pertinent  and 
legitimate  evidence.  What  is  so  done,  by  an  agent,  is  done 
by  the  principal  through  him,  as  his  mere  instrument.  So, 
whatever  is  said  by  an  agent,  either  in  making  a  contract 
for  his  principal,  or  at  the  time  and  accompanying  the  per- 
is Aughey  v.  Windrem,  137  Iowa,  Commonwealth  v.  Rogers,  181  Mass. 
315,  114  N.  W.  1047;  Davis  ▼.  Keene,  184,  63  N.  E.  421;  Colin  v.  Saidel, 
23  Me.  69;  Hellmau  v.  Somerville,  71  N.  H.  558,  53  Atl.  800;  Lawrence 
212  Mo.  415,  111  S.  W.  30;  Tuttle  v.  State,  103  Md.  17,  63  Atl.  96; 
V.  Turner,  28  Tex.  759.  Wright  v.  Stewart,  130  Fed.  905. 

16  Metcalfe  v.  Conner,  Litt.  Sel.  18  Clinton  v.  Estes,  20  Ark.  216; 
Cas.  (Ky.)  ,497,  12  Am.  Deo.  340;  Lynes  v.  State,  36  Miss.  617;  Statq 
Burke  V.  Miller,  7  Gush.  (Mass.)  547;  v.  Duncan,  64  Mo.  262;  State  v. 
Benford  v.  Sanner,  40  Pa.  9,  80  Am.  Koss,  29  Mo.  32;  Benford  v.  Sanner, 
Deo.  545.  As  to  admissibility  of  dec-  40  Pa.  9,  80  Am.  Dec.  545;  Sorenson 
larations  of  co-conspirators  as  res  ges-  v.  United  States,  143  Fed.  820,  74 
tae,  see  note   to   Ohio   etc.   E.   Co.  v.      C.  C.  A.  "468. 

Stein,  19  L.  E.  A.  745.  19  Lincoln  v.   Clafflin,   7  Wall.    (TT. 

17  People  V.  Compton,  123  Cal.  403,  8.)  132,  19  L.  Ed.  106;  Nudd  v.  Bur- 
56'Pac.  44;  State  v.  Thompson,  69  rows,  91  U.  S.  426,  23  L.  Ed.  286; 
Conn.  720,  38  Atl.  868;  State  v.  Bol-  United  States  v.  Francis,  144  Fed. 
den,    109    La.   484,   33    South.     571;  520. 
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formance  of  any  act,  within  the  scope  of  his  authority, 
having  relation  to,  and  connected  with,  and  in  the  course 
of,  the  particular  contract  or  transaction  in  which  he  is 
then  engaged,  or,  in  the  language  of  the  old  writers,  dum 
fervet  opus,  is,  in  legal  effect,  said  by  his  principal  and 
admissible  in  evidence  against  such  principal.  It  is  well 
to  observe  the  reason  for  this.  It  is  because  such  declara- 
tion or  act  was  made  at  the  ver^  time  of  the  birth  of  the 
contract  or  transaction,  or  stood  sponsor  to  it,  and  is 
treated,  therefore,  as  the  direct  act  of  the  principal,  con- 
stituting a  part  of  the  res  gestae,  really  an  integral  part 
of  the  whole  negotiation,  and,  as  obligatory  on  the  prin- 
cipal as  if  the  act  or  utterance  were  solemnly  his  own; 
and  therefore  it  is  capable  of  proof  in  the  same  way  as  if 
it  had  been  the  specific  utterance,  act  or  representation  of 
the  principal.  Hence  has  been  deduced  the  general  rule 
that  parties  are  not  chargeable  with  the  declarations  of 
their  agents,  unless  such  declarations  or  statements  are 
made  during  the  transaction  of  business  by  the  agent  for 
the  principal  and  in  relation  to  such  business  and  while 
within  the  scope  of  the  agency;  in  other  words,  unless  the 
representations  may  be  deemed  a  part  of  the  res  gestae.^^ 

20  Fleming  v.  Lunsford,    163    Ala.  Akers  v.  Kirke,  91  Ga.  590,  18  S.  E. 

540,  50  South.  921;  Belmont  Coal  etc  366;  Matzenbaugh  v.  People,  194  111. 

Co.    V.    Smith,    74   Ala.    206;    Wilson  108,  88  Am.  St.  Eep.  134,  62  N.  E. 

V.  Crittenden  County  Bank  Trust  Co.,  546;   Prussian  Nat.   Ins.   Co.  v.   Em- 

98  Ark.  379,  135  S.  W.  885;   Shields  pire  Catering  Co.,  113  111.  App.  67; 

V.  Smith,  37  Ark.  47;  Byers  v.  Few-  Burns  v.  Thompson,  91  Ind.  146;  Ken- 

ler,    14    Ark.    86;    National   Bank   t.  nell  v.  Boyer,  144  Iowa,  303,  24  L.  R. 

Schirm,  3  Cal.  App.  696,  86  Pac.  981;  A.,    N.    S.,    488,    122    N.    W.    941; 

Knarston  v.   Manhattan   L.   Ins.   Co.,  D.    M.   Osborne    &   Co.    v.    Ringland, 

140    Cal.   57,    73   Pac.    740;    Mulford  122  Iowa,  329,  98  N.  W.  116;  Nicola 

T.   Eowland,   45   Colo.    172,   100   Pac.  Bros.  Co.  v.  Hurst,  30  Ky.  Law  Eep. 

603;  Edmunds  v.  Curtis,  8  Colo.  605,  851,  99  S.  W.  917;  Yocum  v.  Barnes, 

9  Pac.  793;  Perkins  v.  Burnet,  2  Root  8    B.    Mon.    (Ky.)     496;    Barrow  v. 

(Conn.),    30;     Klair  v.    Philadelphia  Brown,   28   La.   Ann.   459;    Heath   v. 

eta.     E.     Co.     (Del.),    78    Atl.    1085;  Jaquith,     68     Me.     433;     Thomas    v. 

Main  v.  Aukam,  12  App.  Gas.  (D.  C.)  Stemheimer,    29    Md.    268;    Burbank 

375;    Thomas  v.   Price,   56  Fla.   854,  v.  Hammond,   189   Mass.   189,   75  N. 

48  South.  262;   Cable  Co.  v.  Walker,  B.    102;    Oopeland    v.    Boston   Dairy 

127  Ga.   65,  56  S.   E.   108;   Jones  v.  Co.,   184   Mftss.    207,   68    N.   E.   218; 

HarreU,  110  Ga.  373,  35  S.  E.  690;  Butters  Salt  &  Lumber  Co.  ».  Vogel, 
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This  principle  has  been  illustrated  by  numerous  cases  from 
which  it  appears  that  one  condition  of  receiving  the  dec- 
larations of  one  alleged  to  be  an  agent  is  that  the  agency 
must  be  proved  aliunde,^'^  and  not  by  th.e  declarations  them- 


135  Mich.  381,  97  N.  W.  575;  Greene 
V.  Dockendorf,  13  Minn.  70;  Cook 
v.  Whitfield,  41  Miss.  541;  Barge- 
man V.  Indianapolis  etc.  E.  Co.,  ,104 
Mo.  77,  15  S.  W.  992;  Norberg  v. 
Piummer,  58  Neb.  410,  78  N.  W. 
708;  Woods  v.  Banks,  14  N.  H.  101; 
Callaway  v.  Equitable  Trust  Co.,  67 
N.  J.  L.  44,  50  Atl.  900;  Keeler  v. 
Salisbury,  33  N.  T.  648;  Holt  v. 
Johnson,  129  N.  C.  138,  39  S.  E.  796; 
Patterson  v.  United  Artisang,  43  Or. 
333,  72  Pae.  1095;  Merrick  Thread 
Co.  V.  Philadelphia  Shoe  Mfg.  Co., 
115  Pa!.  314,  8  Atl.  794;  Moore  v. 
Bottis,  11  Humph.  (Tenn.)  67,  53 
Am.  Dec.  771;  Standefer  v.  AultmaH 
etc.  Machinery  Co.,  34  Tex.  Civ.  App. 
160,  78  S.  W.  552;  Baldwin  t. 
Doubleday,  59  Vt.  7,  8  Atl.  576; 
Hayward  Eubber  Co.  v.  Duneklee,  30 
Vt.  29;  Selber  v.  Spring  Brook  Trout 
Farm,  19  Wash.  49,  52  Pac.  238; 
Gregory  v.  Loose,  19  Wash.  599,  54 
Pac.  33;  Baltimore  etc.  E.  Co.  v. 
Christie,  5  W.  Va.  325;  Fey  v.  I.  0. 
O.  F.  Mutual  L.  Ins.  Soe.,  120  Wis. 
358,  98  N.  W.  206;  Cliquot  v.  United 
States,  3  Wall.  (U.  S.)  114,  18  L. 
Ed.  116;  Union  G.  &  T.  Co.  v.  Eob- 
inson,  79  Fed.  420,  24  C.  C.  A.  650; 
Peto  V.  Hague,  3  Esp.  134.  See  note 
on  "Admissibility  in  Evidence  of 
Agents'  Declarations  or  Admissions 
not  Made  Contemporaneously  With 
the  Occurrence  or  Transaction"  to 
Havens  v.  E.  I.  Suburban  Ey.  Co., 
3  Ann.  Gas.  621,  and  Conklin  v.  Con- 
solidated E.  E.  Co.,  13  Ann.  Cas.  859. 
21  Clarka  v.  Dunn,  161  Ala.  633, 
50  South.  93;  Postal  Tel.  Cable  Co. 
V.  Brantley,  107  Ala.  683,  18  South. 
321;    Union   Transp.   Co.   v.   Bassett, 


118  Gal.  604,  50  Pac.  754;  Mulford 
V.  Eowland,  45  Colo.  172,  100  Pac. 
603;  Union  Coal  Co.  v.  Edman,  16 
Colo.  438,  27  Pae.  1060;  Eussell  v. 
Washington  Sav.  Bank,  23  App.  Cas. 
(D.  C.)  398;  Heitman  v.  Bank,  7 
Ga.  App.  740,  68  S.  E.  51;  Blitch  v. 
Central  E.  E.  Co.,  76  Ga.  333;  Porter 
V.  Eobertson,  34  HI.  App.  74;  Pease 
y.  Trench,  197  111.  101,  64  N.  E.  368; 
Porter  v.  Eobertson,  34  111.  App.  74; 
Harrison  County  v.  State  Sav.  Bank, 
127  Iowa,  242,  103  N.  W.  121;  Dono- 
van T.  Driscoll,  116  Iowa,  339,  90  N. 
W.  60;  Chellis  v.  Coble,  37  Kan.  558, 
15  Pac.  505;  Baltimore  etc.  E.  Co. 
V.  Clift,  142  Ky.  573,  134  S.  W. 
917;  Bean  v.  Taylor,  22  Ky.  Law 
Eep.  1665,  61  S.  W.  31;  Sleeper 
V.  Union  Ins.  Co.,  61  Me.  267;  Web- 
ster V.  Moore,  108  Md.  572,  71  Atl. 
466 ;  Atwell  v.  Miller,  11  Md.  348,  69 
Am.  Dec.  206;  Baker  v.  Gerrisb,  14 
Allen  (Mass.),  201;  Turner  v.  Phoe- 
nix Ins.  Co.,  55  Mich.  236,  21  N.  W. 
326;  Eodes  v.  St.  Anthony  etc. 
Elevator  Co.,  49  Minn.  370,  52  N.  W. 
27;  Bernheim  v.  Hahn,  65  Miss.  459, 
4  South.  539;  Sills  v.  Burge,  141  Mo. 
App.  148,  124  S.  W.  605;  Hamilton  v. 
Berry,  74  Mo.  176;  Carlton  v.  Patter- 
son, 29  N.  H.  580;  Callaway  v. 
Equitable  Trust  Co.,  67  N.  J.  L.  44, 
50  Atl.  900;  Kirchner  v.  Laughlin,  5 
N.  M.  365,  23  Pac.  175;  Stonehill 
Wine  Co.  v.  Lupo,  110  N.  Y.  Supp. 
408;  Wickham  v.  Lehigh  Valley  E, 
Co.,  85  N.  Y.  App.  Div.  182,  83  N.  Y. 
Supp.  146;  McCormick  v.  Williams, 
152  N.  C.  638,  68  S.  E.  138;  Reimers 
V.  Pierson,  58  Or.  86,  113  e&a.  436; 
Mattis  v.  Hosmer,  37  Or.  523,  62  Pac. 
17,  632;  Haunan  v.  Greenfield,  36  Or. 
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selves;**  and,  unless  and  until  the  agency  is  so  proven  and 
the  declarations,  acts  or  admissions  of  the  agent  come 
within  the  rule  laid  down,  the  evidence  is  not  admissible. 
Such  proof  need  not  be  invariably  introduced  in  the  first 
instance,  the  order  of  proof  being  within  the  discretion  of 


97,  58  Pac.  888;  Myerstown  Bank  v. 
Eoessler,  186  Pa.  431,  40  Ml.  963; 
Mims  V.  Western  Union  Tel.  Co.,  82 
S.  C.  247,  64  S.  E.  236 ;  Behrens  Lum- 
ber Co.  V.  Lager,  26  S.  D.  160,  Ann. 
Cas.  1913A,  1128,  128  N.  W.  698; 
Autrey  v.  Linn  (Tex.  Civ.  App.),  138 
S.  W.  197;  Blain  y.  Pacific  Express 
Co.,  69  Tex.  74,  6  S.  W.  679;  Meyerg 
V.  San  Pedro  etc.  E.  Co.,  36  Utah,  307, 
104  Pac.  736;  Nelson  v.  Southern 
Pac.  Co.,  15  Utah,  325,  49  Pao.  644; 
Trout  V.  Norfolk  etc.  B.  Co.,  107  Va. 
576,  17  L.  R.  A.,  N.  S.,  702,  59  8.  B. 
394;  Baltimore  etc.  B.  Co.  v.  Galla- 
hue,  12  Gratt.  (Va.)  655,  65  Am.  Dee. 
254;  Blodgett  v.  Inglis,  63  Wash.  513, 
Ann.  Cas.  1912,  D,  622,  115  Pac.  1043; 
Eastburn  v.  Norfolk  etc.  B.  Co.,  34 
W.  Va.  681,  12  S.  E.  819;  Schwal-, 
bach  v.  Chicago  etc.  E.  Co.,  73  Wis. 
137,  40  N.  W.  579 ;  Henderson  y.  Cole- 
man, 19  Wyo.  183,  115  Pac.  439, 
1136;  United  States  y.  Boyd,  5  How. 
(U.  S.)  29,  12  L.  Ed.  36;  Jones  v. 
Shears,  4  Ad.  &  E.  832,  2  H.  &  W. 
43,  5  L.  J.  K.  B.  153,  6  N.  &  M.  428, 
111  Eng.  Beprint,  997;  Eiley  v.  St. 
John,  11  New  Brunsw.  78. 

22  Montgomery-Moore  Mfg.  Co.  v. 
Leith,  162  Ala.  246,  50  South.  210; 
Cohn  etc.  Lumber  Co.  y.  Bobbins,  159 
Ala;  289,  48  South.  853;  Shields  y. 
Smith,' 37  Ark.  47;  Bundy  v.  Sierra 
Lumber  Co.,  149  Gal.  772,  87  Pae. 
622;  Mulford  v.  Eowland,  45  Colo. 
172,  100  Pac.  603;  i'airfleld  County 
Turnpike  Co.  v.  Thorp,  13  Conn.  173; 
Fitch  y.  Chapman,  10  Conn.  8 ;  Barns- 
villq  Mfg.  Co.  V.  Loye,  3  Penne. 
(Del.)   569,  52    Atl.    267;    Griffin    v. 


Societe  etc.,  53  Ela.  801,  -44  South. 
342;  Central  of  Georgia  Ey.  Co.  y. 
Americus  Const.  Co.,  133  Ga.  392,  65 
S.  E.  855;  Howell  y.  Maine  &  Co.,  127 
Ga.  574,  56  S.  E.  771;  Mapp  v.  Phil- 
lips, 32  Ga.  72;  Matezenbaugh  v. 
People,  194  111.  108,  62  N.  E.  546,  88 
Am.  St.  Bep.  134;  Ohio  &  M.  Ey. 
Co.  y.  Stein,  133  Ind.  243,  19  L.  E.  A. 
733,  31  N.  E.  180,  32  N.  E.  831; 
Wabash  etc.  Canal  v.  Bledsoe,  5  Ind. 
133;  J.  I.  Case  Threshing  Maeh.  Co. 
V.  Fisher  &  Aney,  144  Iowa,  45,  122 
N.  W.  575 ;  Moffitt  y.  Cressler,  8  Iowa, 
122;  Johnson  v.  McLain  Iny.  Co.,  79 
Kan.  423,  131  Am.  St.  Bep.  302,  100 
Pac.  52;  Holzhauer  v.  Sheeny,  127 
Ky.  28,  31  Ky.  Law  Bep.  1238,  104 
S.  W.  1034;  Farmer  y.  Lewis,  1  Bush 
(Ky.),  66,  89  Am.  Dec.  610;  Barrow 
V.  Brown,  28  La.  Ann.  459;  Whitte- 
morq  y.  Wentworth,  76  Me.  20;  Fifer 
y.  Clearfield  &  Cambria  Coal  &  Coke 
Co.,  103  Md.  1,  62  Atl.  1122;  City 
of  Baltimore  v.  Lobe,  90  Md.  310,  45 
Atl.  192;  Gilmore  v.  Mittineague 
Paper  Co.,  169  Mass.  471,  48  N.  E. 
623;  Logan  y.  Agricultural  Soc,  156 
Mich.  537,  121  N.  W.  485;  Hall  y. 
Murdoek,  119  Mich.  389,  78  N.  W. 
329;  Hatch  v.  Squires,  11  Mieh.  185; 
Van  Doren  y.  Bailey,  48  Minn.  305, 
51  N.  W.  375 ;  Seneerbox  v.  McGrade, 
6  Minn.  484;  Dickman  v.  Williams,  50 
Miss.  500;  Bergeman  y.  Indianapolis 
&  St.  l!  E.  Co.,  104  Mo.  77,  15  S.  W. 
992;  Wilson  y.  Harris,  21  Mont.  374, 
54  Pac.  46;  Shoemaker  v.  Commercial 
Union  Assur.  Co.,  75  Neb.  587,  106 
N.  W.  316;  Batchelder  y.  Emery,  20 
N.  H.  165;  Yoshimi  y.  United  States 
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the  court.2^  The  rule  applies  in  criminal  cases  as  in  civil.-* 
While  statements  of  an  agent  within  the  rules  laid  down 
are  admissible  against  his  principal,  they  are  not  evidence 
as  against  third  parties.*^  The  declarations  of  the  alleged 
agent  are  not  competent  to  prove  such  agency,  although  they 
are  accompanied  by  acts  purporting  to  be  acts  of  agency. 
But,  of  course,  such  declarations  and  acts  are  competent 
if  there  is  proof  of  former  similar '  acts  or  declarations 
recognized  or  approved  by  the  principal.^*     Before  the 


Express  Co.,  78  N.  J.  L.  281,  73  Atl. 
45 ;  Brounfield  v.  Denton,  72  N.  J.  L. 
235,  61  Atl.  378;  Keeler  v.  Salisbury, 
33  N.  Y.  648;  New  York  Life  Ins.  & 
Trust  Co.  V.  Beebe,  7  N.  Y.  364; 
Briekell  v.  Camp  Mfg.  Co.,  147  N.  C. 
118,  60  S.  E.  905;  Jaekson  v.  Ameri- 
can Tel.  etc.  Co.,  139  N.  C.  347,  70  L. 
•B.  A.  738,  51  S.  E.  1015;  State  v. 
DaUquist,  17  N.  D.  40,  115  N.  W.  81; 
Sloan  V.  Sloan,  46  Ok.  36,  78  Pae.  893; 
North  Pae.  Lumber  Co.  v.  Willamette 
Steam  Mill  etc.  Mfg.  Co.,  29  Or.  219, 
44  Pae.  286;  Pennsylvania  E.  Co.  v. 
Books,  57  Pa.  339,  98  Am.  Dee.  229; 
Robeson  y.  Schuylkill  Nav.  Co.,  3 
Grant  Gas.  (Pa.)  186;  Tenhet  v.  At- 
lantic Coast  Line  E.  Co.,  82  S.  C.  465, 
64  S.  E.  232;  Moore  v.  Bettis,  11 
Humph.  (Tenn.)  67,  53  Am.  Dec. 
771;  Gulf  etc.  Ry.  Co.  t.  Cunning- 
ham, 51  Tex.  Civ.  App.  368,  113  S. 
W.  767;  Meyers  v.  San  Pedro  etc.  E. 
Co.,  36  Utah,  307,  104  Pae.  736; 
Taplin  &  Eowell  v.  Marcy,  81  Vt.  428, 
71  Atl.  72;  Douglas  Land  Co.  v.  T. 
W.  Thayer  Co.,  107  Va.  292,  58  S.  E. 
1101;  Adams  v.  Peterman  Mfg.  Co., 
47  Wash.  484,  92  Pae.  339;  Baltimore 
&  0.  E.  Co.  V.  Christie,  5  W.  Va.  325 ; 
Austin  V.  Austin,  45  Wis.  523 ;  Hen- 
derson v.  Coleman,  19  Wyo.  183,  115 
Pae.  439,  1136;  Leeds  v.  Marine  Ins. 
Co.,  15  U.  S.  (2  Wheat.)  380,  4  L. 
Ed.  2fi6;  Sundry  Goods,  Wares  & 
Merchandises  v.  United  States,  27  U. 


S.  (2  Pet.)  358,  7  L.  Ed.  450;  Kamm 
v.  Rees,  177  Fed.  14,  100  C.  C.  A. 
432;  Carroll  v.  Injector  Co.,  16  Ont. 
App.  446.  A  number  of  useful  illus- 
trations will  be  found  in  the  note  to 
Johnson  v.  MoLain  Invest.  Co.,  131 
Am.  St.  Rep.  306.  See  also,  note  to 
Blake  v.  Bremyer,  in  35  L.  E.  A.,  N. 
S.,  165.     See  §  251,  ante. 

23  Learned  Letcher  Lum'ber  Co.  t. 
Ghatehie  Lumber  Co.,  Ill  Ala.  453,  17 
South.  934;  Toledo  etc.  R.  Co.  v. 
Fisher,  13  Ind.  258;  Rosenstock  v. 
Tormey,  32  Md.  169,  3  Am.  Eep.  125 ; 
Woodbury  v.  Larned,  5  Minn.  339 ; 
First  Unitarian  Soc.  v.  Faulkner,  91 
U.  S.  415,  23  L.  Ed.  283. 

24  State  V.  Dahlquist,  17  N.  D.  40, 
115  S.  W.  81;  aiquot  v. '  United 
States,  70  U.  S.  (3  Wall.)  114,  18  L. 
Ed.  116 ;  Sundry  Goods,  Wares  &  Mer- 
chandises V.  UniJ;ed  States,  27  U.  S. 
(2  Pet.)   358,  7  L.  Ed.  450. 

25  Mann  v.  Sodakat,  66  111.  App. 
393. 

26  Harris  Loan  Co.  v.  Elliott  & 
Hatch  Book  etc.  Co.,  110  Ga.  302,  34 
S.  E.  1003;  Winch  v.  Baldwin,  68 
Iowa,  764,  28  N.  W.  62;  Donaldson  v. 
Everhart,  50  Kan.  718,  32  Pae.  405; 
Manilla  v.  Houghton,  154  Mass.  465, 
28  N.  E.  784;  Bacon  v.  Johnson,  56 
Mich.  182,  22  N.  W.  276;  Nations  v. 
Thomas,  25  Tex.  Supp,  221;  Aetna 
Ins.  Co.  V.  Northwestern  Iron  Co.,  21 
Wis.    458;    Winchester    Mfg.    Co.    t. 
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declarations  of  an  agent  can  bind  the  principal,  it  must  be 
shown,  first,  that  he  was  an  agent ;  secondly,  that  snch  dec- 
larations were  made  in  and  about  a  matter  over  which  the 
agent  had  authority  from  the  principal  to  act,  and  next, 
that  he  was  acting  under  and  by  virtue  of  his  authority  as 
such  agent.^''  Since  the  declarations  of  the  agent  are  not 
admissible  unless  they  constitute  a  part  of  the  res  gestae, 
they  cannot  be  received,  unless  they  are  contemporaneous 
with  the  acts  which  they  illustrate  and  of  which  they  form 
a  part.^^  The  declarations  of  an  agent  while  acting  within 
the  scope  of  his  business  and  authority  are  original  evi- 
dence. They  are  the  ultimate  fact  to  be  proved  and  not 
an  admission  of  some  other  fact;  and  the  only  question  is 
whether  the  declarations  were  made  and  relied  upon.^^  It 
often  happens,  however,  that  the  declarations  of  an  agent 
are  admissible  as  part  of  the  res  gestae  and  that  they  form 
no  part  of  any  contract  and  contain  no  element  of  estoppel, 
in  which  cases  they  are,  of  course,  open  to  explanation  or 
may  be  shown  to  be  incorrect,  like  admissions  in  general. 
Of  this  character  are  numerous  cases  referred  to  in  an- 

Creary,  116  TJ.  S.  161,  6  Sup.  Ct.  Bep.  of  his  sworn  statements:  Weir  v.  Mc- 

369,  29  L.  Ed.  591,  and  cases  above  Gee,  25  Tex.  Supp.  20.    See,  also,  the 

cited.  Canadian  cases:  Varrelmann  v.  Phoe- 
2T  Chellis  V.  Coble,  37  Kan.  558,  15    ;  nix  Brewery  Co.,  3  B.  C.  K.  135;  Bank 

Pac.  505;  Eobesou  v.  Schuylkill  Nav.  of  Nova  Scotia  v.  Fish,  24  S.  C.  R. 

Co.,  3  Grant  Cas.  (Pa.)   186.  709;  Shaw  v.  De  Saleberry  Nav.  Co., 

28  For  numerous  illustrations  of  this  18  IT.  C.  R.  541.  See  the  late  cases ; 
principle  see  §§  356,  357,  post,  where  River  etc.  Const.  Co.  v.  Goodwin 
the  subject  is  again  treated  under  the  (Ark.),  151  S.  W.  267;  Oonover  v. 
head  of  "Res  Gestae."  Harrisburg    etc.    Coal    Co.,    161    111. 

29  1  Phil.  Ev.  381;  Smith  v.  Wal-  App.  74;  Reddick  v.  Young  (Ind.), 
lace,  25  Wis.  55;  Phenix  Mut.  Life  98  N.  E.  813;  Duff  Const.  Co.  v.  Al- 
ius. Co.  V.  Clark,  58  N.  H.  164.  In  ford  (Ky.),  149  S.  W.  943;  Tounele- 
Texas  it  has  been  held  that  it  is  not  Martin  Realty  Co.  v.  Adams,  135 
competent  to  give  evidence  of  the  N.  Y.  Supp.  556;  American  Steel 
declarations  of  an  agent  against  his  etc.  Co.  v.  Copeland  (N.  C),  75  S.  E. 
principal  when  he  is  a  competent  wit-  1002;  Needham  v.  Halverson  (N.  D.), 
ness  and  is  examined  in  the  case.  135  N.  W.  203;  Eastman  v.  Dube 
Where  such  examination  is  on  inter-  (R.  I.),  83  Atl.  1057;  Texas  Cent.  B. 
rogatories,  it  would  be  obviously  un-  Co.  v.  Dumas  (Tex.  Civ.  App.),  149 
fair  to  deprive  him  of  the  opportunity  S.  W.  543. 

of  denying  an  intended  impeachment 
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other  section  where  the  declarations  of  agents  and  em- 
ployees contemporaneous  with  alleged  acts  of  negligence 
were  held  admissible  as  against  the  principal.^*  It  is 
almost  unnecessary  to  cite  authority  to  the  proposition  that 
statements  made  by  one  before  his  appointment  as  agent 
or  after  the  termination  of  his  agency  by  revocation  or 
otherwise  are  not  binding  upon  the  principal  as  admissions 
of  his  agent.^* 

§  256  (257).    Same — Effect   of   such   declarations. — ^An 

agency,  like  any  other  fact,  may  be  proved  by  circum- 
stances and  the  conduct  of  the  parties,  and  the  relation  that 
had  previously  existed  between  them.  Whenever  there  is 
independent  evidence  tending  to  prove  an  agency,  it  is  com- 
petent to  prove  all  the  acts  of  the  alleged  agent  pertaining 
to  the  business,  as  well  as  his  declarations  that  he  was  act- 
ing as  agent  in  the  particular  transaction.^^  The  power 
of  an  agent  to  bind  his  principal  by  admissions  may  be 
shown  by  proof  of  express  authority  or  it  may  be  inferred 
from  the  nature  of  the  employment.  If  a  general  agent 
acts  within  the  apparent  scope  of  his  authority,  he  may 
bind  his  principal,  although,  the  acts  and  declarations  are 
in  violation  of  his  express  orders,  unless  such  orders  are 
known  to  the  other  party.  Thus  where  defendants  sent  a 
servant  to  employ  a  physician  to  visit  a  boy  who  had  been 
injured  in  their  service,  directing  him  to  tell  the  physician 
they  would  pay  him  for  the  visit,  which  the  servant  forgot 
to  mention  but  employed  him  generally,  it  was  held,  that  the 
physician  having  attended  the  boy  until  he  recovered,  the 
defendants  were  liable  to  him  for  the  whole  bill.^'     Where 

80  See  §  356   et  seq.,  post.  83  Barber   v.    Britton,   26   Vt.   112, 

81  But  where  evidence  of  a  deceased  60  Am.  Dec.  301;  Mundorff  v.  Wicker- 
agent's  statements  were  admitted,  a  sham,  63  Pa.  87,  3  Am.  Rep.  531; 
letter  written  by  him  after  the  ter-  Lobdell  v.  Baker,  1  Met.  (Mass.) 
mination  of  his  agency  on  the  same  193,  35  Anj.  Dec.  358;  Wright  v. 
subject  matter  was  also  admissible  to  Eeusens,  133  N.  Y.  298,  31  N.  E.  215. 
discredit  the  alleged  oral  statements:  See  extended  note  to  Moore  v.  Bettifi. 
TurnbuU  v.  O'Hara,  4  Yeates  (Pa.),  .53  Am.  Dec.  773-778.  See,  also,  § 
446.  256a  et  seq.,  post, 

32  Werth  V.  OUis,  61  Mo.  App.  401. 
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the  acts  of  the  agent  will  bind  the  principal,  there  his  repre- 
sentations, declarations,  and  admissions  respecting  the 
subject  matter  will  also  bind  him.  So  long  as  the  agent 
acts  within  the  scope  of  his  authority,  it  is  as  if  the  prin- 
cipal himself  were  present,  and  as  he  himself  would  be 
bound  by  his  admissions,  so  he  is  bound  by  those  of  his 
authorized  representative.  Thus  a  railroad  company,  hav- 
ing authorized  an  agent  to  account  for  the  baggage  of  pas- 
sengers, was  held  to  be  bound  by  his  statements  regarding 
the  loss  made  the  day  after  it  occurred;^*  and  so,  too,  in 
an  action  for  the  amount  of  the  subscription  to  stock,  the 
defendant  alleged  that  it  was  stipulated  by  the  agent  of 
the  company  that  his  subscription  was  not  to  be  paid  until 
a  certain  amount  had  been  subscribed,  and  it  was  held  that 
this  evidence  was  admissible.*^  If  the  agent  of  a  horse 
dealer  having  power  to  sell  gives  a  warranty,  the  principal 
is  bound,  although  he  had  given  express  directions  not  to 
warrant.'*  Where  a  broker  makes  a  sale  in  the  usual 
course  of  business,  his  admissions  and  representations 
made  at  the  time  bind  the  principal,  although  contrary  to 
direct  instructions.*^  The  opinion  or  conclusion  of  an 
agent  relative  to  the  legal  effect  of  acts  and  transactions 
is  not  binding  on  his  principal  unless  the  latter  has  author- 
ized his  agent  to  form  and  express  an  opinion  on  his  behalf; 
and  when  the  expressions  of  the  agent  are  but  legal  con- 
clusions, they  are  not  admissible.'*    A  statement  by  the 

34  Morse  v.  Connecticut  Riyer  B.  3«  Pickering  t.  Busk,  15  East,  43, 
Co.,  6  Grrnj  (Mass.),  450.  104  Eng.  Eeprint,  758. 

35  Einesmith  v.  People's  Freight  3T  Lobdell  v.  Baker,  1  Met.  (Mass.) 
By.  Co.,  90  Pa.  262;  and  in  Baring  V.  193,  35  Am.  Dec.  358;  Daylight 
Clark,  19  Pick.  (Mass.)  220,  226,  the  Burner  Co.  t.  Odlin,  51  N.  H.  56,  12 
court  says:  "The  agent  was  acting  Am.  Kep.  45;  Dias  v.  Chiokering,  64 
and  speaking  for  the  defendant  under  Md.  348,  54  Am.  Eep.  770,  1  Atl.  709; 
and  within  the  general  scope  of  his  Higgins  v.  McCrea,  116  U.  S.  671,  29 
authority;  and  his  confessions  are  to  L.  Ed.  764,  6  Sup.  Ct.  Bep.  557. 

be  taken  as  if  they  had  been  made  by  38  Cook  v.  Whitfield,  41  Miss.  541; 

the     defendant     himself":     Columbia  Mustain  v.  Williams,  7  Ky.  Law  Eep. 

Ins.  Co.  V.  Masonheimer,  76  Pa.  138;  828;  Wood  Eiver  Bank  v.  Kelley,  29 

Maleoek  v.   Tower   Grove   etc.   E.   E.  Neb.  590,  46  N.  W.  86. 
Co.,  SY  Mo.  iv. 
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agent  of  an  insurance  company  that  a  claimant  is  insured 
is  such  an  opinion,  and  is  incompetent  evidence  against  his 
principal.^®  Cases  in  which  the  declarations  of  agents 
come  within  the  rules  above  laid  down  will  be  found  to 
contain  their  own  particular  instances,  and  the  facts  in 
no  two  cases  are  exactly  similar.  The  courts  uphold 
the  common-sense  rule  that  in  all  the  ramifications  of 
mercantile  practice,  negotiation  and  commerce  itself  would 
be  paralyzed,  if  principal  alone  had  to  deal  with  principal 
alone.  Therefore,  the  evidence  of  agents  duly  authorized 
is  admitted,  but  regulated  by  rigid  rules  Where  the  agent 
acts  for  both  parties,  his  acts  are  the  acts  of  both,  and  are 
properly  admissible  against  either.*"  Parol  declarations 
of  a  general  agent  disclaiming  title  in  his  principal  to  land 
are  inadmissible  to  prejudice  the  principal  in  an  action 
brought  by  him  to  recover  the  land,  where  the  defendant 
relies  on  a  disseizin  and  adverse  possession.*^  The  dec- 
larations of  an  agent  authorized  to  vasike  a  contract  are 
incompetent  to  establish  breach  of  a  contract  by  his  prin- 
cipal.*^ Where  the  insured  in  a  life  policy  is  also  the  col- 
lecting agent  of  the  company,  his  receipt  for  his  own 
premium  does  not  establish  the  fact  that  he  made  payment. 
He  cannot  act  for  his  principal  and  himself,  as  his  interest 
clashes  with  his  duty  in  the  same  transaction.**  The  fact 
that  one  is  authorized  to  driv'e  another's  horse  does  hot 
constitute  that  one  an  agent  to  make  admissions  as  to  the 
horse's  habits.** 

39  Fidelity  &  .  Casualty  Co.  v.  *2  Dickman  v.  Williams,  50  Miss. 
Ha'ines,  111  Fed.  337,  49  C.  C.  A.  379.      500;  Moore  v.  Cliicago  etc.  E.  E.  Co., 

.,«  T,  1,       Ti     1      J!  Ai  1  o   *i  59  Miss.  243:   Vieksburg  &  M.  E.  E. 

40  Ball  V.  Bank  of  Alabama,  S  Ala.  „  „  „„  ,,.  „„„  ^„ 
_„„  ._  .  „  a^n  n  ■  Co.  V.  McGowan,  62  Miss.  682,  52 
.590,  42  Am.  Dee.  649;   Cummmgs  v.  ,_    ^_    „„^_      '___  _    .,„,,_'  ^ 


Am.  Eep.  205;  Forsee  v.  Alabama  G. 
E.   E.    Co.,   63   Miss.    66,    56   Am. 


Putnam,  19   N.  H.  569;   Copclamd  v. 

Boston  Dairy  Co.,  184  Mass.  207,  68  o^i      i>r        ,  •  .    -r    r,     ^ 

^r   T,   o,o    /r  -D  HI  An\ir  Rep.   801;    Memphis  &   V.   E.   Co.  v. 

N   E.  218 :  Morse  v.  Eatlibuvn,  49  Mo.  '^  . 

'  '  Coeke,  64  Miss.  713,  2  Soutli.  495. 

43  Neuendorff  v.  World  Mut.  Life 

Ins.  Co.,  69  N.  Y.  389. 

41  Pejepsoot  Proprietors  v.  Nichols,  44  Haywood    v.    Hamm,    77    Conn. 

8  Me.  362,  23  Am.  Deo.  521,  jgg^  58  Atl.  695. 


91;   Dicken  v.  Winters,  169  Pa.  126, 
r,2  Atl.  289. 
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§  256a  (257).  Same — Admissions  of  public  agents. — 
Different  rules  prevail  in  respect  to  the  acts  and  declara- 
tions of  public  agents  from  ihose  which  Ordinarily  govern 
in  the  case  of  mere  private  agents.  Principals  in  the 
latter  category  are  in  many  cases  bound  by  the  acts  and 
declarations  of  their  agents,  even  where  the  act  or  declara- 
tion was  made  or  done  without  any  authority,  if  it  appear 
that  the  act  was  done  or  declaration  was  made  by  the  agent 
in  the  course  of  his  regular  employment.  But  the  govern- 
ment or  public  authority  is  not  bound  in  such  a  case,  unless 
it  manifestly  appears  that  the  agent  was  acting  within  the 
scope  of  his  authority,  or  that  he  had  been  held  out  as 
having  authority  to  do  the  act,  or  was  employed  in  his 
capacity  as  a  public  agent  to  do  the  act  or  make  the  declara- 
tion for  the  government.*®  Although  a  private  agent  act- 
ing in  violation  of  specific  instructions,  yet  within  the  scope 
of  his  general  authority,  may  bind  his  principal,  the  rule 
as  to  the  effect  of  a  like  act  of  a  public  agent  is  otherwise, 
for  the  reason  that  it  is  better  that  an  individual  should 
occasionally  suffer  from  the  mistakes  of  public  officers  or 
agents  than  to  adopt  a  rule  which,  through  improper  com- 
binations or  collusion,  might  be  turned  to  the  detriment  and 
injury  of  the  public.*®  Briefly,  the  rule  is,  that  individuals 
are  liable  to  the  extent  of  the  power  they  have  apparently 
given  to  their  agents ;  a  government  is  liable  only  to  the 
extent  of  the  power  it  has  actually  conferred  upon  its  offi- 
cers.*^ Individuals  must  take  notice  of  the  extent  of  the 
authority  of  a  person  acting  in  an  official  capacity,  and  if 
they  fail  to  do  so,  their  ignorance  of  the  law  will  furnish 

«  story  on  A.genc.j,  6th  ed.,  §  307a;  270;  Grant  v.  United  States,  5  Ct.  of 

Lee  V.  Munroe,  7  Cranch  (TJ.  S.),  366,  CI.   71;   State  v.  Hays,  52  Mo.   578; 

3  L.  Ed.  373.  Mayor  ete.  v.  Eeynolds,  20  Md.  1,  83 

46  Mayor  v.  Bseiback,  18  Md.  282;  Am.  Dec.  535;  Delafield  v.  State,  26 
Whiteside  v.  United  States,  93  U.  S.  Wend.  (N.  Y.)  192;  The  Floyd  Ac- 
247,  23  h.  Ed.  882.  eeptanee,  7  WaU.   (U.  S.)   666,  19  L. 

47  Clark  V.  City  of  Des  Moines,  19  Ed.  169.  See  note  to  Moore  v.  Bettis, 
Iowa,  199,  87  Am.  Dee.  423,  and  note;  53  Am.  Dec.  777,  778. 

Pierce  r.  United  States,  1  Ct.  of  CI. 
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no  excuse  for  any  mistake  or  wrongful  act.*®  Thus  where 
the  statute  limits  the  amount  of  expenditure,  the  officers  or 
contractors  cannot  go  beyond  it.  If  they  do,  the  claimant 
must  be  deemed  to  have  contracted  with  them  beyond  the 
limit  fixed  by  law  at  his  own  risk.*^ 

§  256b  (257).  Same— Fraud— Death— Special  and  sub- 
agents. — ^While  the  doctrine  applicable  to  principal  and 
agent  excludes  from  consideration  as  against  the  former 
the  acts  and  declarations  of  the  latter  when  not  engaged 
in  the  course  of  his  agency,  there  are  cases  where  it  may 
not  be  applicable,  such  as  when  the  question  is  one  of  fraud 
arising  from  the  agent  not  dealing  advantageously,  but  in 
abuse  of  his  relation  of  trust  and  confidence,  with  a  person 
toward  whom  he  holds  such  relation.^"  Where  the  payee 
of  a  note  fraudulently  induced  the  maker  to  sign  it,  state- 
ments by  the  payee's  agents  as  to  the  circumstances  are 
admissible.^^  The  well-established  rule  that  entries,  made 
by  one  whose  duty  it  is  to  make  them  in  the  regular  course 
of  business,  are  admissible  after  his  death  applies  in  the 
case  of  an  agent  who  makes  such  entries  in  the  course  of 
the  business  of  his  principal.  Such  entries  may  in  many 
eases  be  a  part  of  the  res  gestae,  but  there  are  also  in- 
stances where  such  would  not  be  the  case;  but,  after  the 
death  of  the  agent  who  made  such  entries,  they  are  never- 
theless admissible.  A  fortiori,  when  the  acts  and  agree- 
ments of  the  agent  are  afterward  communicated  to  and  rati- 
fied by  the  principal,  they  are  legal  evidence.^*    Memoranda 

*8  State  V.  Hays,  supra;  Mayor  etc.  61  Arnold   v.   Lane,   71    Conn.    61, 

V.  Reynolds,  20  Md.  1,  83  Am.  Dec.  40   Atl.  921. 

535;    People    v.    Phoenix    Bank,    24  62  Hines    v.    Poole,    56    Ga.    638; 

Wend.    (N.    Y.)    431,    35    Am.    Dec.  Turner   v.    Turner,    123    Ga.    5,    107 

634;    Dejafield    v.    State,    26    Wend.  Am.  St.  Eep.  76,  50  S.  E.  9«9;  Mis- 

(N.  Y;)    192.  souri  K.   &  T.  By.   Co.  v.  Byrne,  3 

49  Curtiss  V.  United  States,  2  Ind.  Ter.  740,  49  S.  W.  41;  MoClure 
Nott  &  H.  (Ct.  of  CI.)  144;  Hull  v.  v.  Puree],  3  A.  K.  Marsh.  (Ky.) 
Marshall   County,   12   Iowa,   142.  61;    Van    Eensselaer    r.    Morris,    1 

50  Jones  V.  Jones,  120  N.  Y.  589,  Paige  Ch.  (N.  Y.)  13;  Howerton 
24  N.  E.  1016.  V.  Lattimer,  68  N.  C.  370.     In  the 
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made  by  a  surveyor  as  tbe  results  of  Ms  examinations  and 
calculations  or  minutes  which  help  to  explain  such  memo- 
randa, made  by  him  in  the  scope  of- his  employment  as  a  sur- 
veyor, under  the  agreement  of  both  parties  to  the  action,  are 
admissible  in  evidence  after  the  death  of  the  surveyor.^^ 
The  declarations  of  general  agents  as  well  as  subagents  and 
special  agents  must  also  form  part  of  the  res  gestae  to  en- 
title them  to  admissibility.^*  The  general  rule  is  construed 
more  strictly  where  the  agent's  powers  are  circumscribed, 
and  any  stepping  over  the  bounds  of  his  authority  is 
jealously  watched  by  the  law,  so  that  utterances  outside 
the  cast-iron  limits  of  his  delegation  shall  not  prejudice  his 
principal.  A  large  class  of  cases  exists  in  which  special 
agents  charged  with  the  mission  of  demanding  or  obtaining 
something  from,  or  delivering  some  thing  or  message  to, 
another,  enter,  from  custom  perhaps,  into  conversation 
with  the  person  to  whom  they  are  sent,  and  on  their  return, 
recount  not  only  the  proper  reply  which  should  be  their 
legitimate  utterance,  but  also  the  whole  of  the  conversation 
from  their  own  standpoint.     This  conversation,  either  in 

eases     decided     in      Georgia,     the  dence,    then    under    the    code    such 

courts    had    to    consider    the    effect  declaration  would  be  none  the  less 

of   section    3<I84   of  the   Civil    Code  admissible     because     the     deceased 

of     1895,     providing    that     declara-  was    occupying    the    relation    of    an 

tions   of   an  agent   as   to   the  busi-  agent   a,t   the   time   the   declaration 

ness  are  not  admissible  against  his  was  made.     If  the  declaration  was 

principal,     unless     a     part     of     the  one  made  by  an  entry  in  the  regu- 

negotiation     and     constituting     the  lar  course  of  business,  but  still  not 

res    gestae,    or     else     the     agent     be  a  part  of  the  principal  transaction, 

dead.     Mr.  Justice  Cobb  in  deliver-  andi     therefore     not     admissible    as 

ing    the    opinion    of    the    court    in  part  of  the    res    gestae,    such    decla- 

Turner    v.    Turner,    123    Ga.    5,    107  ration    would    be    admissible,    if    at 

Am.  St.  Eep.  76,  50  S.  E.  969,  said:  the     time     it     was     offered   it    was 

"The   concluding  words  of  the  sen-  shown    that    the    agent    was    dead." 

tence,   'or   else   the   agent  be   dead,'  63  Walker    v.    Curtis',    116    Mass. 

are   to  be  interpreted  in   the   light  98. 

of    those    provisions     of     the     law  54  Butters   Salt   &  Lumber   Co.  v. 

Where  the  declarations  of   deceased  Vogel,    135    Mich.    381,    97    N.    W. 

persons    are    admitted    in    evidence;  757;    Bowman    v.    Lickey,    86    Mo. 

that   is,  if,  under   established  rules,  App.    47;    Demeritt   v.   Meserve,   39 

the  declarations  of  a  deceased  per-  N.  H.  521;  Anderson  v.  Broad,  2  E. 

son     would     be     admissible    in    evi-  D.   Smith    (N.   T.),  530; 
Evidence  II — 29 
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reality  or  as  related,  the  party  to  the  future  action  is 
anxious  to  give  in  evidence,  while  the  courts  are  equally 
anxious  to  exclude  all  but  what  was  witliin  the  circle  of 
authority.  The  rule  as  to  special  agencies  may  be  ex- 
pressed that  the  messenger's  or  carrier's  agency  is  limited 
to  the  delivery  of  his  message  or  goods.^® 

§  256c  (257).  Same — Admissions  of  architects  and  build- 
ing contractors — Brokers  and  factors — Carriers  and  their 
officers  and  agents. — Conversations  between  the  con- 
tractor and  the  architect  who  is  put  in  charge  of  the  work 
are  generally  admissible  in  actions  against  the  owner  for 
the  price  of  the  work.  The  architect  is  the  agent  of  the 
owner,  and  his  directions  in  regard  to  the  manner  of  doing 
the  work  and  as  to  the  materials  to  be  used,  and  in  many 
other  respects  may  become  admissible  in  evidence.^®  The 
authority  of  a  broker  or  factor  to  perform  all  things  usual 
in  the  business  on  which  he  is  employed  cannot  be  limited 
by  any  secret  order  from  his  principal,  and  in  actions  aris- 
ing out  of  such  transactions,  evidence  may  be  given  of  dec- 
larations of  the  broker  concerning  that  which  he  is  dealing 
about.  Statements  as  to  the  validity  of  a  note  sold,  as  to 
whether  a  sale  and  delivery  of  merchandise  at  a  future  time 
was*  a  gambling  transaction  or  not,  entries  by  loan  agents 
of  loan  transactions,  are  all  admissible  against  the  prin- 
cipal.^'' One  who  has  neither  actual  nor  constructive  pos- 
session, but  is  authorized  to  sell,  is  a  mere  broker;  and  his 
declarations  are  not  admissible  to  affect  the  title  of  his 
principal.^^    The  rules  applicable  to  the  admissions  and 

B5  Gainesville     Midland     Ey.     v.  King,  64  W.  Va.  546,  610,  63  S.  E. 

Jackson,   1   Ga.   App.   632,   57   S.   E.  468,  495. 

1007;    Eowe    v.    Canney,    139    Mass.  07  Lobdell     v.     Baker,     42     Mass. 

41,  29  N.  K  219;  Manilla  v.  Hough-  (1    Met.)     193,    35"  Am.    Dec.    358; 

ton,   154  Mass.   465,   28  ,N.  E.   784;  General    Convention    of    Congrega- 

Folsom  V.  Batchelder,  22  N.  H.  47  j  tional    Ministers    v,    Torkelson,    73 

Hinson  v.  Walker,   65   Tex.   103.  Minn.   401,    76    N.    W.    215;    Dexter 

68  Hudspeth    v.     Allen,     26    Ind.  v.   Berge,   76  Minn.   216,   78   N,  W. 

165;    Wright    v.    EeusenS,    60    Hun,  1111;   Cassard  v.  Hiuman,  19  N.  Y. 

585,    15   N.   Y.   Supp.    504,    590,   133  Super.  Ct.   8. 

N.  Y.  298,  31  N.  E.   215;   State  v.  68  Pier   v.   Duff,   63   Pa,   59. 
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declarations  of  officers  and  other  agents  of  common  carriers 
are  the  same  as  those  applying  to  the  agents  of  other  per- 
sons and  corporations.*® 

§  256d  (257).  Same — Admissions  of  deputy  sheriffs — 
Employees  and  servants — Masters,  pilots  and  captains  of 
boats. — In  all  official  acts  the  deputy  may  bind  the  sheriff, 
and  in  the  regular  discharge  of  official  duty  the  acts  of  the 
deputy  are  the  acts  of  the  sheriff.  Declarations,  therefore, 
of  the  deputy  are,  with  the  same  limitations  as  in  other 
cases  of  agency,  admissible  in  evidence  in  actions  against 
the  sheriff.''''  But  the  admissions  of  an  under-sheriff,  or 
of  a  deputy  revenue  collector,  in  the  absence  of  proof  of 
special  authorization,  are  not  admissible  to  bind  his  prin- 


59  Home  lee  Factory  v.  Howell's 
Min.  Co.,  157  Ala.  603,  48  South. 
117;  Choctaw  0.  &  G.  Ey.  Co.  v. 
Eolfe,  76  Ark.  220,  88  S.  W.  870; 
Korwieh  &  W.  E.  Co.  v.  Cahill,  18 
Conn.  484;  Western  Union  Tel.  Co. 
V.  Wells,  50  Fla.  474,  111  Am.  St. 
Eep.  129,  2  L.  R.  A.,  N.  S.,  1072,  7 
Ann.  Cas.  531,  39  Sovith.  838; 
Hematite  Min.  Co.  v.  East  Tenne- 
see  y.  &  G.  Ey.  Co.,  92  Ga.  268,  18 
Si-  ,E.  24;  Hodgerson  v.  St.  Louis  etc. 
E.  Co.,  160  lU.  430,  43  N.  B.  614; 
Chicago  etc.,  E.  E.  Co.  v.  Woleott,  141 
Ind.  267,  5p  Am.  St.  Eep.  320, .  39 
N.  E.  451;  Carpenter  v.  Chicago  etc. 
Ey.  Co.,  126  Iowa,  94,  101  N.  W.  758; 
Atchison  etc.  E.  Co.  v.  Consolidated 
Cattle  Co.,  59  Kan.  Ill,  52  Pao.  71; 
Mcliepd  V.  Ginther's  Admr.,  80  Ky. 
399;  Eowe  v.  Baltimore  etc.  E.  Co.,  82 
Md.  493,  33  Atl.  761;  Wellington  v. 
Boston  etc.  E.  E.,  158  Mass.  185,  33  N. 
E.  393 ;  Grand  Trunk  E.  Co.  v.  Nichol, 
18,  Mioh.170;  Doyle,  v.  St.  Paul  etc.  Ey. 
Co.,  42  Minn.  79,  43  N.  W.  787; 
Wells  V.  Alabama  G.  S.  E.  Co.,  67 
Miss.  24,  6  South.  737;  Eyan  v.  Gil- 
mer, 2  Mont.  517,  25  Am.  Eep.  744; 
Meyer  r.   Virginia   &   T.   E.   Co.,   16 


Nev.  341;  Huehner  v.  Erie  E.  Co.,  69 
N.  J.  L.  327,  55  Atl.  273;  Nowack 
V.  Metropolitan  St.Ey.  Co.,  166  N. 
Y.  433,  82  Am.  St.  Eep.  691,  54  L.  E. 
A.  592,  60  N'.  B.  32;  Porter  v.  Eich- 
mond  &  D.  E.  Co.,  97  N.  C.  46,  2  S. 
E.  374;  Baltimore  &  Ohio  Employees' 
Eelief  Assn.  v.  Post,  122  Pa.  5,79,,  9 
Am.  St.  Eep.  147,  2  L.  R.  A.  44,  15 
Atl.  885;  Lipscomb  v.  South  Bound 
E.  Co.,  6,5  S.  C.  148;  43  S.  B.  388; 
Western  Union  Tel.  Co.  y.  Barefoot, 
97  Tex.  159,  64  L.  E.A.'491,  76  S, 
W.  914;  Jammison  v.  Chesapeake  ,  & 
0.  E7.,  Co.,  92  Va.  327,  53  Am.  St. 
Eep.  81,3,  23  S.  E.  758;  Eastburn  v. 
Norfplk',  &  W.  E.  Co.,  34  W.  Va.  681, 
12  S.  E.  819;  Milwaukee  &  M.  E.  Co. 
V.  Einney,  10  Wis.  388;  New  Jersey 
Steamboat, Co.  v.  Broekett,  121  ij.  S. 
637,  30  L.  Ed.  1049,  7  Sup,  Ct.  Rep. 
1039;  Chicago  etc.  Ey.  Co.  v.  Belli- 
with,  83  Fed.  437,  28  C.  C.  A.  358. 

60  Savage  v.  ,Baleh,  8  Me.  27; 
Tyler  v.  Ulmer,  12  Mass.  163;  Terra,! 
V.  McEae,  6  Smedes  &  M.  (Miss.) 
136;  Mott  V.  Kip,  10  Johns.  (N.  T.) 
478;  State  T.  Allen,  27  N.  C.  36; 
Wheeler  ,y.  Hambright,  9  Serg.  &  R. 
(Pa.)  390;  Lyman  v.  Lull,  20  Vt.  349. 
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cipal;*!  and  a  letter  written  by  the  deputy  to  the  plaintiff 
in  execution,  after  the  alleged  conversion  of  the  goods 
taken,  is  not  admissible  against  the  sheriff,  the  writing  of 
such  letter  not  being  an  official  act  on  the  deputy's  part.®^ 
No  branch  of  the  law  of  agency  is  so  heavily  laden  with  de- 
cisions as  that  relating  to  employees  or  servants  in  general, 
although  the  rule  by  which  the  admissibility  of  their  evi- 
dence is  weighed  is  the  same  as  that  regulating  other  agents. 
Difficult  questions,  however,  do  arise  on  every  term  of  the 
original  proposition,  and  the  variation  of  employment  keeps 
adding  to  an  ever- widening  stream  of  decisions  from  which 
the  leading  as  well  as  the  uncommon  decisions  may  be  se- 
lected for  comparison."*  A  master  when  upon  a  voyage 
is  the  general  agent  of  the  owners,  and  they  are  bound  by 
his  acts;  and  his  admissions  and  declarations  as  such, 
within  the  scope  of  his  authority,  both  with  regard  to  the 
ship  and  to  the  freight  being  carried,  are  evidence  against 
his  principal.^*  The  statements  of  a  steamboat  captain, 
made  in  the  discharge  of  his  duty  as  commander  of  the 
vessel,  while  she  is  sinking,  and  he  is  in  search  of  specific 
help  to  lighten  her  by  removing  cargo,  as  to  her  condition, 
how  and  where  she  was  leaking,  accompanying  his  conduct 

61  Grimsha-w  v.  Paul,  76  lU.  164.  to  Johnson  v.  McLain  Invest.  Co.,  131 

82  Barker  v.   Binninger,   14  N.   T.  Am.  St.  Eep.  306,  for  cases  carefully 

270.      The   old   case   of   Somervell   v.  selected. 

Hunt,    3    Har.    &   McH;    (Md.)    113,  «*  Bailey  v.  The  New  World,  2  Cal. 

purporting  to  decide  that  in  an  action  370;  Silveira  v.  Iversen,  128  Cal.  187, 

against  a  sheriff  for  an  escape  of  a  60  Pac.  687;  Murphy  v.  May,  9  Bush 

runaway   negro,   an   advertisement   in  (Ky.),  33;  Price  v.  Thornton,  10  Mo. 

a  newspaper  that  such  negro  had  been  135;  Eogers  v.  McCune,  19  Mo.  557; 


apprehended  and  was  in  custody,  pur-  Price  v.  Pewell,  3  N.  T.  322;  Big 

porting  to  be  made  by  the  sheriff,  is  v.   Williams,    80   Pa.    107;    American 

not     evidence,     though     thei     deputy  S.  S.  Co.  v.  Landieth,  102  Pa.  131,  48 

sheriff  confessed  that  he  had  adver-  Am.   Eep.    196;    Eads   v.    The   H.   D. 

tised  the   negro,   is   not  reliable.     In  Bacon,  Fed.  Gas.  No.  4232,  1  Newb. 

that  case  it  was  the  Calvert  county  274;  Dentz  v.  The  Fanwood,  61  Fed. 

court  which  made  the  decision,  and  on  523;   Northwestern  Union  Packet  Co. 

appeal  the  final  decision  was  rendered  v.  Clough,  87  U.  S.    (20  Wall.)   528, 

on  another  point.  22  L.  Ed.    406;    Union    Ins.    Co.    v. 

63  Space    does    not    permit  an  ex-  Smith,  124  U.  S.  405,  31  L.  Ed.  497, 

tended     list    of    illustrations.      The  8   Sup.   Ct.   Rep.   534;    The   Maurice, 

reader  is  referred  to  the  excellent  notg  135  Fed.  516,  68  C.  C.  A.  228. 
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and  explanatory  of  it,  are  part  of  the  res  gestae,  and  com- 
petent, and  his  statements  in  case  of  a  collision  are  a  for- 
tiori evidence  against  the  owners  of  his  vessel,  though 
those  of  a  pilot  are  not.®®  But,  outside  of  his  agency  while 
in  charge  of  the  ship,  the  statements  of  the  master  of  a  ves- 
sel are  inadmissible  to  show  who  the  owner  of  such  vessel 
in  reality  is,  where  such  statements  are  not  made  in  pres- 
ence of  the  person  sought  to  be  bound.**  The  declarations 
or  statements,  however,  of  the  master  of  a  vessel,  who  is 
sailing  it  under  a  contract  by  which  the  vessel  was  let  to 
him,  are  not  binding  on  the  owners.  The  master  is  owner 
pro  hac  vice,  and  he  is  not  the  agent  of  the  owners  to 
make  statements,  declarations  or  admissions  obligatory  on 
them.*^ 

§  257  (258,  259).  Admissions  by  attorneys. — ^In  the  con- 
duct of  litigation  it  is  frequently  to  the  advantage  of  the 
parties  for  their  attorneys  to  make  stipulations  as  to  ques- 
tions of  fact  or  dispensing  with  proof  of  certain  facts. 
Duly  appointed  attorneys  are  deemed  the  agents  of  their 
clients  for  the  purpose  of  making  such  admissions  in  all 
matters  relating  to  the  progress  and  trial  of  the  action.** 

85  Ready   v.    The    Highland   Mary,  Minnesota  Tribune  Co.,  81  Minn.  333, 

20    Mo.     264;     Western    Ins.   Co.   v.  84  N.  W.  113;  Anderson  v.  MoPike, 

Tobin,  32  OMo  St.  77;  The  Potomac,  86  Mo.  293;  Lewis  v.  Duane,  69  Hun, 

75  XJ.  8.  (8  Wall.)  590,  19  L.  Ed.  511,  28,  23  N.  Y.  Supp.  433;  First  Nat. 

aflBrnaing  judgment,  The  Potomac,  67  Bank  v.  Miller,  48  Or.  587,  87  Pae. 

U.  S.   (2  Black)   581,  17  L.  Ed.  263.  892;    Snyder  v.   Armstrong,   5  Wkly. 

ee  Chambers    y.    Davis,    3    Whart.  Notes  Cas.  412;   First  Nat.  Bank  v. 

(Pa.)  40.-  Anderson,  28  S.  C.  143,  5  S.  E.  343; 

6T  Tueker     v.     Stimson,     12     Gray  Lynchburg  Cotton  Mills  v.  Eives,  112 

(Mass.),  487.  Va.    137,    70    S.    E.    542;    Fosha  v. 

68  Tevis  V.  Ryan,  13  Ariz.  120,  108  O'Donnell,   120  Wis.   336,  97   N.  W. 

Pac.    461;     Rockwell    v.    Taylor,    41  924;   Horseshoe  Min.  Co.  v.  Miners' 

Conn.  55 ;  Cable  Co.  t.  Parantha,  118  etc.  Co.,  147  Fed.  517,   77  C.   C.  A. 

Ga.  913,  45  S.  E.  787;  Ohio  etc.  E.  213.     See   also   the   following   recent 

Co.  V.  Levy,  7  Ind.  App.  696,  34  N.  E.  cases:  Abbott  v.  Lee  (Conn.),  85  Atl. 

245;  Cox  V.  Cline,  147  Iowa,  353,  126  526;    Shoemaker    Co.    v.  Munsey,  37 

N.  W.  330;  Proctor  v.  Old  Colony  E.  App.  D.  C.  95;    Logre    v.    Galveston 

Co.,    154    Mass.    251,    28  N.  E.   13;  Electric  Co.  (Tex.  Civ.  App.),  146  S. 

Fletcher  v.   Chicago  etc.  R.   Co.,   109  W.  303. 
Mich.   363,   67   N.  W.   330;    Gray  t. 
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Statements  made  before  or  after  employment  are  of  course 
excluded."^  Indeed,  any  fact,  bearing  upon  the  issues  in- 
volved, admitted  by  counsel  may  be  the  ground  of  the 
court's  procedure  equally  as  if  established  by  the  clearest 
proof.'^*  When  admissions  of  this  character  are  formally 
made  for  the  purpose  of  waiving  certain  proofs  or  rules 
of  practice,  they  are  conclusive  upon  the  client  and  can- 
not be  withdrawn.  It  would  operate  as  a  fraud  upon  the 
adverse  party,  if,  after  he  had  been  thus  induced  to  with- 
hold necessary  proofs,  he  should  be  compelled  to  prove 
the  facts  which  had  been  admitted,  or  to  submit  to  defeat.''* 
The  assumption  by  an  attorney  at  law,  even  if  generally 
retained,  of  authority  to  act  for  his  principal  outside  of 
the  due  and  orderly  prosecution,  defense,  or  conduct  of 
litigation  or  proceedings  in  courts  does  not  create  any  pre- 
sumption of  actual  authority  so  to  act,  but,  as  in  the  case 
of  other  agents,  his  acts  must  be  shown  to  be  within  the 
scope  of  his  authority,  else  they  will  not  bind  his  principal.''* 
The  statements  and  admissions  of  an  attorney  at  law  in  re- 
spect of  his  principal's  business  are  inadmissible  against 
his  principal  unless  it  is  specially  shown  that  they  were 
authorized  or  that  they  were  made  in  the  due  and  orderly 
conduct  of  a  case  for  the  distinct  purpose  of  dispensing 
with  formal  proof  of  the  facts  to  which  they  relate.''*  Dur- 
ing the  progress  of  the  trial  attorneys  stand  in  the  place 

'"'  See  §  259,  post.  72  Horseshoe    Min.    Go.    v.    Miners' 

TO  Starke   v.   Kenan,   11   Ala.   818;  etc.   Co.,   147   Fed.   517,   77   C.   C.  A. 

F'armers'  Bank  v.  Sprjgg,  ll  Md.  389;  213;  Stone  v.  Bank  of  Commerce,  174 

Pike    V.    Emerson,   5    N.   H.   393,    22  U.   S.  412,  43  L.   Ed.   1028,   19   Sup. 

Am.  Deo.  468;  Talbot  v.  MoGee,  4  T.  Ct.  Eep.  747. 

B.  Mon.  (Ky.)  375;  Lewis  v.  Sumner,  73  Horseshoe  Min.  Co.  v.  Miners' 
13  Met.  (Mass.)  269;  Davis  v.  Terri-  etc.  Co.,  supra;  Saunders  v.  MeCar- 
tory,  15  Okl.  462,  82  Pac.  507.  thy,  8  Allen  (Mass.),  42;  Durnford 
71  Oscanyan  v.  Arms  Co.,  103  IT.  S.  v.  Clarke's  Estate,  3  La.  199;  Tread- 
261,  26  L.  Ed.  539;  Alton  v.  Gilman-  way  v.  Souix  City  &  St.  P.  E.  E.  Co., 
ton,  2  N.  H.  520;  Davies  v.  Burton,  4  40  Iowa,  526;  McGarry  v.  McGarry,  9 
Car.  is  P.  166.  In  the  event  of  a  mis-  Pa.  Super.  Ct.  71;  WagstafE  v.  Wilson, 
take  in  the  admission  application  may  5  Barn.  &  Adol.  339,  110  Eng.  Re- 
be  made  to  remedy  it:  See  note  to  print,  483.  See,  also.  Miller  v.  United 
Wallace  v.  Matthews,  99  Am.  Dee.  States,  133  Fed.  337,  66  C.  C.  A.  399. 
480,  on  "Withdrawal  of  Admiasions." 
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of  their  clients  and  may  perform  the  same  acts  which  such 
clients  might  perform  in  person;  hence,  there  is  scarcely 
any  limit  to  the  admissions  which  they  may  make.  Such 
admissions  are  not  confined  to  stipulations  regarding  the 
facts  of  the  case  or  to  the  waiver  of  proofs.  The  attorney 
may,  by  his  express  statements  during  the  trial  or  by  his 
mode  of  conducting  the  action,  waive  a  part  of  the  relief 
which  he  might  otherwise  claim.''*  And  by  the  constant 
practice  of  the  courts,  parties  are  precluded  from  ques- 
tioning the  regularity  of  the  proceedings  or  the  competency 
of  evidence  to  which  they  have  failed  to  make  timely  objec- 
tion.'^^  But,  although  the  English  rule  is  otherwise,  by  the 
clear  weight  of  authority  in  the  United  States  attorneys 
have  no  implied  power  to  compromise  and  settle  their 
clients'  claims.'^*  It  is  essential  to  the  orderly  conduct  of 
business  in  the  courts  that  attorneys  who  stand  in  the 
place  of  their  clients  should  frequently  make  formal  ad- 
missions of  the  character  already  mentioned ;  and,  if  made 
in  the  presence  of  the  court,  it  is  immaterial  whether  they 
be  oral  or  written  or  whether  they  be  express  or  plainly 
inferred  from  the  conduct  on  which  the  opposite  attorney 
and  the  court  have  the  right  to  rely;^''  and  in  such  cases 
the  admissions  and  acts  of  the  attorney  are  to  be  treated 

74  Hoyt  V.  Gelston,  13  Johns.  (N.       846 ;  Kelly  v.  Wright,  65  Wis.  236,  26 
Y.)   139.  N.  W.  610.     In  Bonney  v.  Morrill,  57 

75  White  V.  Kibling,  11  Johns.  (N.       Me.   368,   the   attorneys  had   compro- 
Y.)   128.  mised  an  aetion  by  consent  of  their 

78  Pickett  V.  Merchants'  Nat.  Bank,  clients.       Subsequently     one     of     the 

32  Ark.   346 ;   Ambrose  v.  McD-onald,  clients  repudiated  the  authority  of  the 

53  Cal.  28;  Wetherbee  v.  Fitch,  117  principal  as  to  one  item  of  the  eom- 

111.  67,  7  N.  E.  513;  Jones  v.  Inness,  promise    and    the    court    upheld    the 

32  Kan.  177,  4  Pac.  95;   Fritchey  v.  terms    of   the   original   settlement    as 

ifosley,  56  Md.  94;  Eoberts  v.  Nelson,  within    the    scope    of    the    attorney's 

22  Mo.  App.  28;   Mandeville  v.  Rey-  power. 

nolds,  68  N.  Y.  528 ;  Moye  v.  Cogdell,  ■        "  Doe  ex  dem.  Child  v.  Roe,  1  El. 

69    N.    C.    93;    North    Whitehall    v.  &  B.  279,    118    Eng.    Reprint,    442; 

Keller,    100    Pa.    105,    45    Am.    Rep.  Stracy  v.  Blake,  1  Mees.  &  W.  168; 

361;   Whipple  v.  Whitman,  13   R.  I.  Wilson  v.  Spring,  64  111.  14;Loomisv. 

512,    43    Am.    Bep.    42;     Roller    v.  New  York  N.  H.  &  H.  R.  Ry.  Co.,  159 

Wooldridge,    46    Tex.    485;    Granger  Mass.  39,  34  N.  E.  82. 
V.  Batchelder,  54  Vt.  248,  41  Am.  Rgp. 
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as  those  of  the  client;  and  are  conclusive  upon  him,  unless 
fraud  or  collusion  is  shown.'^^  Stipulations  in  writing 
made  by  attorneys  out  of  court  dispensing  with  proof  of 
certain  facts  are  also  conclusive  upon  their  clients.^®  It 
is  a  good  illustration  of  the  effect  given  to  the  admissions 
of  counsel  that  the  courts  sometimes  grant  a  nonsuit  or  in 
the  federal  courts  direct  a  verdict  upon  the  opening  state- 
ment of  the  plaintiff's  counsel,  when  such  statements  are 
unambiguous  in  their  meaning,  and  in  the  opinion  of  the 
court  clearly  show  that  there  should  be  no  recovery.^" 
Where  attorneys  make  statements  as  to  facts  in  contro- 
versy in  the  presence  of  their  clients  who  make  no  objec- 
tion, such  statements  are  competent  as  admissions.*^ 

§  257a  (258,  259).  Same— Illustrations  of  efficiency  of 
admissions.-:— Attorneys  may  bind  their  clients  by  admitting 
the  execution  of  instruments ;^^  the  amount  due  on  a  debt;^^ 
they  may  dismiss  or  discontinue  an  action;^*  consent  to  a 
nonsuit, '^^  stipulate  as  to  the  issues  to  be  tried;**  consent 
to  the  entering  of  judgment;^''  waive  informalities;^^  con- 
sent to  a  reference  or  admit  all  the  facts  in  issue  for  the 

78  Colledge  v.   Horn,   3   Bing.   119,  Shuttleworth,   1   Camp.    70;   Butledge 
130    Eng.    E,eprint,    459;    Wilkins    v.  v.  McLean,  12  V.  C.  E.  205. 
Stidger,  22  Cal.  231,  83  Am.  Dec.  64;  83  Wilson  v.  Spring,  64  111.  14. 
Wilson  V.   Spring,  64  111.   14.     As  to  84  MeLeran  v.  McNamara,  55  Cal. 
admissions  made  at  trial,  see  note  to  508;   Eogers  v.  Greenwood,  14  Minn. 
Wallace  v.  Matthew,  99  Am.  Dee.  480.  333;  Davis  v.  Hall,  90  Mo.  659,  3  S. 

79  Fowler  v.  Gilman,  13  Met.  ^-  382;  Gaillard  v.  Smart,  6  Cow. 
(Mass.)  267.  As  to  oral  agreement  out  (N.  Y.)  385;  Barrett  v.  Third  Ave. 
of  comt  not  controverted,  see  People  Ky-  C"-.  *5  N.  Y.  628;  Sohoenberg 
V.  Stephens,  52  N.  Y.  306.  '.  Adler,  105  Wis.  645,  81  N.  W.  1055. 

80  Oscanyan  v.  Arms  Co.,  103  U.  S.  *'  ^y"'^  ^-  C^^^U.  12  L.  T.  548. 
261,  26  L.  Ed.  539;  Colledge  v.  Horn,  *"  Bingham  v.   Board  of   SuperVls- 
3  Bing.  119,  130  Eng.  Eeprint,  459.  °"'  ^  ^'""-  ^^^'  ^-  ^-  ^'^P"  dumber 

\,.     ,        ,„.  „  „^        Co.  V.  Elizabeth  City  Lumber  Co.,  137 

81  Lord  V.  Bigelow,  124  Mass.  185;       ^^   ^_  ^3     ^^  g_  ^ 

Colledge  V.   Horn    3   Bing.   119,   130  3,  j^^^^.^^^  ^  ^^^^^^  ^33  ^^^   ^^^^ 


Eng.  Eeprint,  459, 

2  Young  V.  Wr 
ffith  V.  Williami 
Eng.    Eeprint,    1335;     Goldie    v.      Y.  482,  75  N.  E.  401, 


66  C.  C.  A.  224. 
82  Young  V.  Wright,  1  Camp.  141;  88  Hanson  v.  Hoitt,   14  N.  H.  56; 

Griffith  V.  Williams,  1  Term  Eep.  710,       Dubuc  v.  Lazell,  Dalley  &  Co.,  182  N. 
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purpose  of  determining  the  questions  of  law  involved.** 
"The  retainer  of  an  attorney  at  law  to  conduct  an  action 
confers  upon  him  authority  to  stipulate  with  opposing 
counsel  after  the  rendition  of  a  judgment  in  favor  of  his 
client  and  after  the  close  of  the  term  of  court  at  which 
it  is  rendered,  but  within  the  time  for  procuring  a  writ 
of  error,  that  the  case  shall  abide  the  final  decision  of  an- 
other action  which  involves  the  same  question  and  is  con- 
ducted by  the  same  attorneys."®"  Where  letters  were  not 
written  by  an  attorney  defending  the  action  with  the  pur- 
pose of  dispensing  with  proof  otherwise  required  of  the 
plaintiff,  and  there  was  no  evidence  that  the  attorney  who 
wrote  them  was  authorized  to  make  the  statements  and  ad- 
missions which  they  contained,  the  letters  were  inadmis- 
sible.^^ 

§  258  (260).  Same — Casual  statements — Informal  ad- 
missions.— It  goes  without  saying  that  not  every  admission 
of  an  attorney  is  evidence  against  his  client.  Statements 
made  by  attorneys  out  of  court  and  not  during  the  transac- 
tion of  business  within  their  employment  are  not  admissible 
against  their  clients,  even  though  such  statements  relate 
to  the  subject  matter  in  controversy.  It  would  be  an  in- 
tolerable rule,  if  by  mere  loose  conversations   attorneys 

69  Stokely  v.  Robinson,  34  Pa.  315;  cessive  and  there  was  an  admission  in 

Wade  V.  Powell,  31  Ga.  1;   Smith  v.  the  appellant's  brief  that  the  injuries 

Bossard,  2  MeCord  Eq.   (S.  C.)   406;  and  sufferings  testified  to  were  suffi- 

Tiffany  v.  Lord,  40  How.  Pr.  (N.  Y.)  cient  to  entitle  appellee  to  the  amount 

481.     Admissions  in  briefs  by  attor-  recovered  if  it  could  be  believed  that 

neys  are  binding.     If  the  respondent  they  occurred,  or  could  possibly  have 

is   entitled   to  a  judgment   for   some  occurred   as   claimed  by   him,   it   was 

amount,    and   recovers   judgment    for  ruled      that      the      assignment      was 

the  whole  amount  sued  for,  and  ap-  stripped  of  merit  by  the  admission  in 

pellant   insists  in  his  brief   that   the  the    briefs:    Eddy   y.    Newton    (Tex. 

respondent    must    recover    the    whole  Civ.  App.),  22  S.  W.  533. 

amount  sued  for  or  nothing,  the  court  90  Brown   v.    Arnold,   67    C.    C.   A. 

will  not  decide  whether  the  judgment  125,  131  Fed.  723. 

was  entered  for  a  proper  sum:  Moore  W  Horseshoe    Min.    Co.    v.  Miners' 

V.  Murdock,  26  Gal.  514.     Where  in  a  Ore  Sampling  Co.,   147  Fed.  517,  77 

personal  injury  action  it  was  assigned  C.  C.  A.  213. 
as   error   that   the   damages  were   ex- 
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were  allowed  to  devest  their  clients  of  tlie  rights  they  are 
botind  to  protect.®^  The  statements  of  an  attorney  during 
a  conversation  held  for  the  purpose  of  settling  a  contro- 
versy are  not  admissible;®^  nor  are  the  statements  of  an 
attorney,  with  whom  a  demand  is  left  for  collection,  ad- 
missible as  to  collateral  facts;^*  nor  do  such  admissions 
made  in  an  unauthorized  letter  to  one  against  whom  a  suit 
is  contemplated  bind  the  client;®^  nor  even  under  some  cir- 
cumstances after  the  suit  has  been  commenced.  In  an  ac- 
tion pending  against  an  express  company  for  the  loss  of 
a  medical  diploma  delivered  to  it  for  transmission,  one  of 
the  attorneys  for  the  defendant  company  applied  to  the 
college  which  had  issued  the  diploma  for  a  duplicate  copy 
to  be  furnished  the  plaintiff.  The  letter  contained  state- 
ments that  the  diploma  had  been  lost  in  transmission,  and 
was  of  some  value  to  its  owner.  It  was  offered  in  evidence 
by  plaintiff  as  an  admission  of  the  defendant  company,  and 
was  properly  excluded.  Reese,  C.  J.,  said:  "It  was  not 
written  for  the  purpose  of  use  on  the  trial,  nor  in  any  way 
giving  direction  to  the  procedure  or  influencing  the  action 
of  plaintiff,  nor  was  there  any  statement  that  the  attorney 
had  knowledge  of  the  truth  of  what  plaintiff  claimed,  nor 
was  it  made  for  the  purpose  of  dispensing  with  formal 
proof  of  the  facts  claimed  by  plaintiff  to  exist.  It  is  said 
that  admissions  made  by  an  attorney  must  be  distinct  and 
formal,  or  such  as  are  termed  'solemn  admissions,'  made 
for  the  express  purpose  of  alleviating  the  stringency  of 
some  rule  of  practice  or  of  dispensing  with  the  formal 

02  Rockwell  V.  Taylor,  41  Conn.  55;  N.  C.  319,  50  S.  E.  703;  Douglass  v. 
Cable  Co.  v.  Parantha,   118  Ga.  913,  Mitchell,  3B  Pa.  440;  Petch  v.  Lyon, 
45  S.  E.  787;  Thomas  v.  Kinsey,  8  Ga.  9  Q.  B.  147,  115  Eng.  Eeprint,  1231; 
421;  Treadway  v.  Sioux  City  etc.  Ey.  Young  v.  Wright,  1  Camp.  139;  Par- 
Co.,  40   Iowa,   526;   Worley  v.   Hine-  king  v.  Hawkshaw,  2  Stark.  239;  Doe 
man,  6  Ind.  App.  240,  33  N.  E.  260;  v.  Richards,  2  Car.  &  K.  216. 
McKeen    v.    Gammon,    33    Me.    187;  93  Saunders   v.   McCarthy,   8    Allen 
'Proctor  y.   Old   Colony  Ey.   Co.,   154  (Mass.),  42. 
Mass.  251,  28  N.  E.  13;   Saunders  v.  _ 
McCarthy,  8  Allen  (Mass.),  42;  Angle  '*  Underwood  v.  Hart,  23  Vt.  120. 
V.  Bilby,  25  Neb.  595,  41  N.  W.  397 ;  95  Solomon    Ey.     Co.   v.   Jones,   34 
Hioks  V.  Naomi  i'alls  Mfg.  Co.,  138  Kan.  44U,  8  Pac.  730. 
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proof  of  some  fact  at  the  trial."®  Other  admissions  which 
are  mere  matters  of  conversation  with  an  attorney,  though 
they  relate  to  the  facts  in  controversy,  cannot  be  received 
in  evidence  against  his  client.  It  is  difficult  to  conceive, 
on  principle,  any  distinction  between  casual  statements 
made  to  a  third  party  orally,  and  such  as  are  contained  in 
a  letter  like  the  one  presented,  where  the  statement  is  in- 
cidentally made  for  the  purpose  of  accomplishing  a  legiti- 
mate purpose,  not  a  part  of  the  real  litigation.  "^'^  But  in 
the  conduct  of  the  business  preparatory  to  trial,  there  may 
be  incidental  admissions  made  by  counsel  waiving  the  proof 
of  certain  facts,  although  no  such  intention  exists;  for 
example,  an  attorney  gave  a  notice  describing  a  paper  as 
"a  bill  which  was  accepted  by  said  defendant,"  which  was 
held  prima  facie  evidence  of  acceptance  by  the  defend- 
ant."^* But  an  affidavit  for  continuance  made  by  the  attor- 
ney, as  to  which  the  party  has  no  knowledge,  is  not 
competent  as  an  admission.^'''' 

§  259  (261).  Same— Different  actions  or  trials.— We 
have  hitherto  considered  only  the  effect  of  admissions  in 
the  course  of  litigation  confined  to  one  action  or  suit,  but 
they  are  not  always  definitely  limited  in  their  operation. 
The  general  rule  is  that  the  admissions  made  by  an  attor- 
ney in  one  action  are  not  admissible  in  a  different  action 
between  the  same  parties.®*  But  where  an  absolute  and 
unqualified  admission  is  made  in  a  pending  cause,  whether 

«6  1  Greenl.  Ev.,  16th  ed.,  §  186.  97b  Murray  v.  Chase,  134  Mass.  92. 

97  Whiteside  v.  Adams  Express  Co.,  98  Wilkius  v.  Stidger,  22  Cal.  231, 
89  Neb.  430,  131  N.  W.  953.  See,  83  Am.  Dec.  64;  Moffit  v.  Wither- 
also,  Treadway  v.  Sioux  City  &  St.  P.  spoon,  10  Ired.  (32  N.  C.)  185; 
B.  Co.,  40  IoT\'a,  526;  Weeks,  Attor-  Miller  v.  United  States,  133  Fed.  337, 
neys  at  Law,  2d  ed.,  §  223.  351,  66  CCA.  399;  Harrison's  Bev- 

97a  Holt  V.  Squire,  Eyan  &  M.  282;  isees    v.    Baker,    5    Litt.   (Ky.)   250; 

Marshall  v.  Clifie,  4  Camp.  133;  Mil-  Hicks  v.  Naomi  Palls  Mfg.  Co.,   138 

ward  V.  Temple,  1  Camp.  375.     Ad-  N.  C  319,  50  S.  E.  703,    See  extended 

missions  in  an  opening  speech  in  a.  note  to  Wallace  v.  Matthews,  99  Am. 

former   trial,   admitted:    Missouri   &  Dec.   480,   481,   and   to   Moynahan    t. 

K.  Tel.   Co.  V.  Vandevort,  67  Kan.  Perkins,  10  Ann.  Caa.  1063. 
269,  72  Pac.  771. 
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by  Written  stipulation  of  the  attomej'-  or  as  matter  of  proof 
on  the  hearing,  it  may  be  used  on  a  subsequent  trial  and 
cannot  be  retracted,  unless  by  leave  of  the  court  on  a  proper 
showing  of  mistake,  imposition  or  surprise.®^  But  mere  in- 
formal admissions  made  by  counsel  in  one  trial  are  not  ad- 
missible in  a  second  trial;  and  admissions  by  an  attorney  in 
the  trial  of  a  cause  as  to  the  amount  of  damages  in  case  of 
recovery  do  not  bind  his  client  at  a  subsequent  trial.^"" 
Some  of  the  cases  already  cited  illustrate  the  rule  that 
admissions  of  this  character  are  not  confined  to  the  state- 
ments or  stipulations  made  by  the  attorney  during  the  trial 
of  the  cause.  The  admissions  may  be  before  the  trial  and 
may  be  derived  from  bills  of  particulars,^  or  notices,  or 
other  documents  served  during  the  progress  of  the  cause.^ 
It  is  hardly  necessary  to  add  that  the  statements  of  an  at- 
torney are  not  admissible  if  made  before  his  employment 
commenced  or  after  it  has  ceased.^  Nor  is  it  to  be  inferred 
that  an  attorney  has  authority  to  compromise  a  claim  left 
in  his  hands  for  collection  by  receiving  a  sum  less  than  its 
face  value.*  Whenever  the  statements  of  an  attorney 
would  be  competent  as  admissions,  the  statements  of  his 
clerk  acting  in  his  place  are  also  competent.^     It  some- 

99  Nathan  v.  Dierssen,  1^6  Cal.  63,  l  Bymer  v.  Cook,  1  Moody  &  M. 
79  Pac.  739 ;  Mbynahan  v.  Perkins,  36      86,  and  note. 

Colo.  481,  10  Ann.  Gas.  1061,  85  Pae.  2  Holt  v.  Squire,  Ryan  &  M.   282. 

1132;   Perry  v.   Simpson    WaterpTopf  3  Janeway  v.  Skerritt,  30  N.  J.  L. 

Mfg.     Co.,     40     Conn.     313;     Central  97. 

Branch  Union  Pac.  Ey.  Co.  v.  Shoup,  *  Union    Mut;     Life     Ina.     Co.    v. 

28  Kan.  394,  42  Am.  Rep.  163 ;  HoUey  Buchanan,     100     Ind.     63;     Repp    v. 

V.  Young,  68  Me.   215,  28  Am.   Rep.  Wiles,  3  Ind.  App.  167,  29  N.  E.  441. 

40;   Owen   f.   Cawley,  36  N.  Y.   600;  5  Power  v.  Kent,   1   Cow.    (N.  Y.) 

Truelove  v.  Burton,  9  Moore,  64.     For  211;  Birbeck  v.  Stafford,  14  Abb.  Pr. 

further  discussion  as  to  when  admis-  (N.   Y.)    285,   23   How.   Pr.    (N.   Y.) 

Bions  may  be  withdrawn,  see,   §   27J,  236;  Lord,  Owen  &  Co.  v.  Wood,  120 

post.  Tinva,  303,  94  N.  W.  842;  Griffiths  v. 

100  Colledge  v.  Horn,  3  Bing.  119,  Williams,  1  Term  Rep.  710,  99  Eng. 
130  Eng.  Reprint,  459;  Rex  v.  Goyle,  Reprint,  1335;  Truelove  v.  Burton,  9 
7  Cox  C.  0.  74;  Wilkins  v.  Stidger,  Moore,  64;  Taylor  v.  Williams,  2 
22  Cal.  231,  83  Am.  Deo.  64;  Weis-  Barn.  &  Adol.  845,  109  Eng.  Reprint, 
brod  V.  Chicago  etc.  Ry.  Co,,  20  Wis.  1357;  Standage  v.  Creighton,  5  Car. 
419.  &  P.  406. 
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times  occurs  that  the  statement  of  an  attorney,  though  in- 
capable of  use  in  one  matter  against  the  client  as  an  ad- 
mission is  not  wholly  worthless,  but  can  be  turned  to 
account  in  another  matter  to  prove  the  knowledge  of  the 
attorney  of  the  fact  admitted  and  thus  throw  light  on  sub- 
sequent transactions  connected  with  the  main  issue  wherein 
he  is  otherwise  interested.® 

§  260  (262).  Admissions  of  husband  and  wife. — In  the 
consideration  of  admissions  made  by  agents  which  are  bind- 
ing upon  the  principal,  an  undue  prominence  of  those  made 
by  husband  or  wife  as  agent  for  the  other  has  been  unneces- 
sarily given  and  retained.  Whether  it  is  due  to  the  old- 
time  disabilities  of  women  is  not  for  us  to  discuss.  The  fact 
remains  that  the  text-writers  have  to  preserve  the  classifi- 
cation without  questioning  the  sufficiency  of  warrant  for  so 
doing;  and  illustrations  of  the  rules  affecting  such  admis- 
sions are  given  which,  when  analyzed  and  compared  with 
other  illustrations,  lead  to  the  result  that  such  admissions 
are  regulated  by  the  same  rules  which  permit  admissions  of 
the  authorized  agent  and  reject  those  which  are  not.  A  wife 
is,  of  course,  competent  to  act  as  an  agent  of  her  husband,'^ 
just  as  the  husband  may  act  for  the  wife;^  but  there  is  no 
presumption  of  the  agency  from  the  mere  fact  that  he  is 
her  husband,  and  the  unauthorized  acts  of  the  one  do  not 
affect  the  other  of  them.®    The  idea  seems  to  have  gained 

6  Beinert  v.  Tivoli  &  Co.,  62  Mise.  N.    W.    177;    Detroit   Lumber   Co.   v. 

Eep.  616,  116  N.  Y.  Supp.  4.  ClefP,  164  Mich.  276,  128  N.  W.  231; 

T  Hunt   V.    Rhodes   Bros.    Co.,    207  Friedman    v.    D'Amico,    123    N.    Y. 

Mass.  30,  92  N.  E.  1001.  Supp.  953;  Kubnitz  v.  Roseff,  122  N. 

8  Stout  V.  Perry,  152  N.  C.  312,  136  Y.  Supp.  241;  Sciolaro  v.  Asch,  137 
Am.  St.  Eep.  826,  67  S.  B.  757;  Smith  App.  Div.  667,  122  N.  Y.  Supp.  518; 
V.  Olivarri  (Tex.  Civ.  App.  ),127  S.  W.  Kruger  v.  Baumgarten,  9  Ohio  N.  P., 
235;  Wasem  v.  Eaben,  45  Ind.  App.  N.  S.,  332,  20  Ohio  Dec.  434;  Smith 
221,  90  N.  E.  636;  Hunt  v.  Rhodes  v,  Olivarri  (Tex.  Civ.  App.),  127  S. 
Bros.  Co.,  207  Mass.  30,  92  N.  E.  1001.  W.  235;  Keith  v.  Aubrey    (Tex.  Civ. 

9  Wilson  V.  Shocklee,  94  Ark.  301,  App.),    127    S.    W.    278;    Rowley    v. 
126  S.  W.  832;  Shields  v.  Coyne,  148  Shepardson,  83  Vt.  167,  138  Am.  St. 
Iowa,  313,  Ann.  Cas.  1912C,  905,  29  Rep.    1078,    74    Atl.    1002;    Drake   v. 
L.  R.  A.,  N.  S.,  472,  V2T  N.  W-  63;  Drake,  142  Wis.  602,  126  N.  W.  19. 
Young  f.  Inman,  146  Iowa,  492,  125 
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ground  that  the  mere  fact  of  the  domestic  relation  im- 
ports a  general  agency.  That  is  not  so  with  husband  and 
wife/"  any  more  than  it  is  with  parent  and  child,  where  the 
relation  of  principal  and  agent  must  be  established  as  in 
ordinary  cases. ^^  A  fortiori  brothers  and  sisters  are  not 
each  other's  agents  except  authorized.^^  An  examination 
of  the  accepted  propositions  on  the  subject  will  show  that 
the  ordinary  principles  regulating  agency  are  repeated  by 
merely  changing  the  description  of  person  employed  to  hus- 
band or  wife  as  the  case  may  be.  The  declarations  of  the 
husband  may  be  received  against  the  wife/^  or  those  of 
the  wife  may  be  received  against  the  husband^*  as  admis- 


10  EUenbogen  v.  Slooum,  66  Misc. 
Eep.  611,  121  N.  Y.  Supp.  1110. 

11  Buchanan  v.  Collins,  42  Ala.  419 ; 
Milwaukee  Harvester  Co.  v.  Tymich, 
68  Ark.  225,  58  S,  W.  252;  Becker  v. 
Donaldson,  133  Ga.  864,  67  S.  E.  92; 
Gainesville  Midland  Ry.  v.  Jackson, 
1  Ga.  App.  632,  57  S.  E.  1007;  Gaines 
V.  State,  99  Ga.  703,  26  S.  E.  760; 
Boyd  V.  Jennings,  46  111.  App.  290 ; 
Cochi-an  v.  McDowell,  15  HI.  10;  Alex- 
andria Bldg.  Co.  V.  McHugh,  12  Ind. 
App.  282,  39  N.  E.  877,  40  N.  E.  80; 
Donovan  v.  I>risooIl,  116  loyra,  339, 
90  N.  W.  60;  Wallingford  v.  Atkins, 
24  Ky.  Law  Bep.  1995,  72  S.  W.  794; 
Berry  v.  Waring,  2  Har.  &  G.  (Md.) 
103;  Blanchette  v.  Holyoke  St.  E.  Co., 
175  Mass.  51,  55  N.  E.  481;  Prewett 
v.  Land,  36  Miss.  495;  Sherlock  v. 
Kimmell,  75  Mo.  77;  Skidmore  v. 
Johnson,  70  N.  J.  L.  674,  57  Atl.  450 ; 
Love  v.  McClure,  99  N.  C.  290,  6  S. 
E.  247,  250;  Doseh  v.  Diem,  176  Pa. 
603,  35  Atl.  207;  Beates  v.  Retallick, 
23  Pa.  288;  Jungworth  v.  Chicago 
etc.  R.  Co.,  24  S.  D.  342,  123  N.  W. 
695;,  Ward  v.  Powell  (Tex.  Civ. 
App.),  127  S.  W.  851;  Mower  v.  Mc- 
Carthy, 79  Vt.  142,  118  Am.  St.  Rep. 
942,  7  L.  R.  A.,  N.  S.,  418,  64  Atl. 
578;  Norfolk  etc.  E.  Co.  v.  Gioseolose, 


88  Va.  267,  29  Am.  St.  Eep.  718,  13 
S.  E.  454. 

12  Xaughlin  v.  Manson,  65  Misc. 
Rep.  492,  120  N.  Y.  Supp.  110. 

13  Brunson  v.  Brooks,  68  Ala.  248; 
Martin  v.  Banks,  89  Ark.  77,  115  S. 
W.  928;  Fitzgerald  v.  Brennan,  57 
Conn.  511,  18  Atl.  743;  Virgin  t. 
Dunwody,  93  Ga.  104,  19  S.  E.  84; 
Bennett  v.  Stout,  98  111.  47;  Stanfield 
V.  Stiltz,  93  Ind.  249;  Chaslavka  v. 
Mechalek,  124  Iowa,  69,  99  N.  W. 
154;  Hanson  v.  Millett,  55  Me.  184; 
Bradford  v.  Williams,  2  Md.  Ch.  1; 
Broderick  v.  Higginson,  169  Mass. 
482,  61  Am.  St.  Rep.  296,  48  N.  E. 
269;  Sehweyer-  v.  Jones,  152  Mich. 
241,  115  N.  W.  974;  Vermillion  v. 
Parsons,  107  Mo.  App.  192,  80  S.  W. 
916 ;  Woodruff  v.  White,  25  Neb.  745, 
41  N.  W.  781;  Deck  v.  Johnson,  1 
Abb.  Dec.  (N.  Y.)  497,  2  Keyes,  348; 
Towles  V.  Fisher,  77  N.  C.  437; 
Thomas  v.  Butler,  24  Pa.  Sup.  Ct. 
305;  Leedom  v.  Leedom,  160  Pa.  273, 
28  Atl.  1024;  McQueen  v.  Bank,  20 
S.  D.  378,  107  N.  W.  208;  Clapp  v. 
Engledow,  82  Tex.  290,  18  S.  W.  146; 
Pierce  \r.  Pierce,  66  Yt.  369,  29  Atl. 
364;  Swager  v.  Lehman,  63  Wis.  399, 
23  N.  W.  579. 

14  Svetinieh  v.  Sheean,  124  Cal.  216, 
71   Am.   St.   Eep.   50,   50   Pac.   1028; 
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sions  when,  under  the  general  principles  of  agency,  the 
declarant  is  the  agent  of  the  other  party,  and  the  declara- 
tions are  made  by  express  authority  within  the  scope  of 
such  agency,  and  as  a  part  of  the  res  gestae}'^  Of  course 
this  rule  must  be  applied  with  the  limitation  that  the 
powers  of  married  women  to  enter  into  contracts  were 
greatly  restricted,  and  hence  they  could  only  appoint  agents 
to  act  within  those  limits.^®  But  it  is  well  settled  that 
either  the  husband  or  the  wife  may  act  as  the  agent  of  the 
other,  and,  within  the  scope  of  such  agency,  may  bind  the 
other  by  admissions  or  acknowledgments;^''^  and  the  wife 
may  charge  the  husband  by  her  acts  and  statements  in  ob- 
taining those  necessaries  which  the  husband  has  neglected 
or  refused  to  furnish.  In  such  ease  the  agency  arises  from 
the  marriage  relation  by  operation  of  law.^*  The  law 
raises  the  necessary  presumption  of  agency.  A  wife,  by 
virtue  of  the  marital  relation,  possesses  no  original  power 
to  bind  her  husband,  by  her  contracts  made  on  his  behalf ; 
and  her  power  for  that  purpose  must,  therefore,  be  deriva- 
tive. Nevertheless,  the  law  will,  in  some  cases,  presume 
the  wife  to  be  the  agent  of  the  husband,  when  no  such  pre- 
sumption would  exist  as  to  another  person;  and  also  will, 

Underwoocl    ▼.    Linton,    44    Ind.    72;  IB  Rose  v.  Chapman,  44  Mich.  312, 

Chaslavka  y.  Meohalek,  124  Iowa,  69,  6  N.  W.  681;  Goodrich  v.  Traey,  43 

99  N.  W.   154;   Bray  v.  Gumming,  5  Vt.  314,  5  Am.  Eep.  281;  Livesley  v. 

Mart.,  N.  S.   (La.),  252;  Hideout  7.  Lasalette,  28  Wis.  38;  Starns  v.  Had- 

Knoi,  148  Mass.  368,  12  Am.  St.  Eep.  not,  42  La.  Ann.  366,  7  South.  672 ; 

560,   2   L.  R.   A.   81,   19   N.  B.  390;  Van  Zandt  t.  Schuyler,  2  Kan.  App. 

Burns  v.  Kirkpatrick,  91  Mich.   364,  118,  43  Pac.  295;  Wright  v.  Rambo, 

30  Am.  St.  Bep.  485,  51  N.  W.  893;  21   Gratt.    (Va.)    158;    McKnight   v. 

Wall  V.  Coppedge,  15  Mo.  448;  Nor-  United  States,  130  Fed.  659,  65  C.  C. 

folk  Nat.  Bank  v.  Wood,  33  Neb.  113,  A.   37;    Emerson  v.  Blonden,  ■  1   Esp. 

49  N.  W.  958;   Horan  v.  Byrnes,  70  142;     Anderson     v.     Saunderson,     2 

N.  H.   531,  49   Atl.   569;   Macondray  Stark.  204,  Holt,  591;   Carey  v.  Ad- 

V.  Wardle,  26  Barb.    (N.  Y.)    612,  7  kins,  4  Camp.  92. 

Abb.  Pr.  3;  May  v.  Little,  25  N.  C.  le  stew.  Hus.  &  Wife,  §§  84,  85. 
27, .38  Am.  Dec.  707;  Gardner's  Ap- 

peLl    (Pa.),   8   Atl.   176;    Queener  v.  "  ^tew.  Hus.  &  Wife,  §§  84,  98. 

Morrow,   1   Cold.    (Tenn.)    123;    Hill  18  Stew.  Hus.  &  Wife,   §§   95,  98; 

V.  Smith,  6  Tex.  Civ.  App.  312,  25  S.  Benjamin  v.  Benjamin,  15  Conn.  347, 

W.    1079;    Meek   v.    Fierce,    19   Wis.  39  Am.  Dgc.  384,  and  note. 
300;  Kelly  v.  Small,  2  Esp.  716. 


§  260  (262)  THE  LAW  OF  EVIDENCE  IN  CIVIL  OASES.  464 

in  some  cases,  imply  a  larger  authority  to  the  wife  than 
to  an  ordinary  agent;  and  this,  perhaps,  whether  the  hus- 
band be  absent  from  home  or  not ;  and  that,  in  other  cases, 
where  he  is  absent,  a  presumption  would  arise  that  his 
wife  has  authority  to  act  in  his  behalf,  which  would  not 
exist,  if  he  were  at  home.  But  it  will  be  found  that  in  all 
such  cases  these  inferences  are  founded  on  the  fact  that 
it  is  usual  and  customary  to  permit  the  wife  to  act  in  such 
cases.  It  is  a  presumption  arising  from  the  state  of 
society.^®  "The  husband  is  bound  to  fulfill  the  contract 
of  his  wife,  when  it  is  such  an  one  as  wives,  according  to  the 
usage  of  the  country,  commonly  make.  If  the  wife  should 
purchase,  at  a  merchant's  store,  such  articles  as  wives 
in  her  rank  of  life  usually  purchase,  the  husband  ought 
to  be  bound ;  for  it  is  a  fair  presumption  that  she  was  au- 
thorized so  to  do,  by  her  husband.  If,  however,  she  were 
to  purchase  a  ship  or  yoke  of  oxen,  no  such  presumption 
would  arise;  for  wives  do  not  usually  purchase  ships  or 
oxen."^"  We  do  not  find  any  adjudged  case  which  sanc- 
tions the  doctrine  that  the  wife,  whether  the  husband  is 
abroad  or  at  home,  is  presumed  to  be  the  agent  of  her  hus- 
band generally,  or  to  be  intrusted  with  any  other  authority 
as  to  his  affairs,  than  that  which  it  is  usual  and  customary 
to  confer  upon  the  wife.  It  would  be  not  only  unreason- 
able, and,  as  it  respects  the  husband's  interests,  unsafe, 
but  it  would  be  going  beyond  what  could  fairly  be  pre- 
sumed to  be  his  intention,  to  extend  the  powers  of  the  wife 
by  implication  or  presumption  further  than  this  principle 
warrants.^^     Sometimes  there  arises  what  is  known  as  an 

19  Benjamin  v.  Benjamin,  supra.  Landers,  10  Wend.  (N.  Y.)  79,  the 
Thus  in  Anonymous,  1  Strange,  527,  wife,  in  the  husband's  absence,  wa? 
93  Eng.  Reprint,  678,  "Pratt,  C.  J.,  presumed  to  have  been  left  an  agent 
allowed  the  wife's  declaration  that  she  for  the  hiring  out  of  his  horses:  2 
agreed  to  pay  four  shillings  per  week,  Cow.  Ph.  on  Ev.,  294,  n.  298.  In 
for  nursing  a  child,  was  good  evi-  Spencer  v.  Tisue,  Addis.  (Pa.)  316, 
dence  to  charge  the  husband;  this  a  payment  to  the  wife  of  a  debt  due 
being  a  matter  .usually  transacted  by  to  the  husband  in  his  absence  was 
the  women."  held  good,  for  the  same  reason. 

20  Reeve,  Dom.  Relations,  p.  79.  2l  Benjamin  v.  Benjamin,  supra; 
On  the  same  ground,    in    Church    v.  Sawyer  v.  Cutting,  23  Vt.  486 ;  Savage 
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agency  enforced  by  circumstances,  and  an  excellent  illus- 
tration of  that  position  occurs  in  an  Indiana  case.^^  The 
defendant,  the  maker  of  a  note,  was  sued  by  the  adminis- 
trator of  the  payee,  and  evidence  was  given  that  the  payee, 
who  was  a  wealthy  bachelor  and  the  uncle  of  the  maker, 
on  finding  that  his  nephew  was  stricken  with  paralysis, 
often  visited  him  and  told  him  he  would  never  be  bothered 
for  payment  of  the  note.  When  the  payee  died  the  note 
could  not  be  found  and  the  plaintiff  sued  as  on  a  lost  note, 
and  the  defense  was  the  forgiving  of  the  debt  evidenced  by 
the  destruction  of  the  note.  The  plaintiff  sought  to  intro- 
duce statements  of  the  defendant's  wife,  who  was  his  at- 
tendant during  his  helplessness,  and  was  refused  permis- 
sion by  the  court  and  excepted.  The  appeal  court  said: 
"Nor  can  we  agree  with  appellant's  contention  that  the 
court  below  erred  in  excluding  the  statement  and  admis- 
sions of  the  appellee's  wife,  sought  to  be  introduced  in  evi- 
dence. The  ground  upon  which  it  is  claimed  this  evidence 
was  competent  was  that  the  wife  at  the  time  of  making  the 
statements  was  shown  to  be  the  agent  of  her  husband.     She 

V.  Davis,  18  Wis.  608;  Butts  v.  New-  power  in  any  case  to  bind  him  by  lier 

ton,  29  Wis.  632;  Shelton  v.  Pendle-  contract  made  in  Ms  behalf,  it  must. 

ton,   18   Conn.   417.     The  subject  of  be  by  virtue  of  a  power  derived  from 

the  marital  as  affecting  the  ageiitial  him  and  founded  on  his  assent,  thbugh  ' 

relation  is  well  summarized  in  Tuttle  such  absent  may  be  either  precedent: 

v;  Hoag,  46  Mo.  .38,  2  Am.  Rep.  481;  or  subsequent,  and  express  or  implied; 

as  follows:    The  husband  is  under  a  and  this  is  the  light  in  which   such 

legal   obligation   to   furnish   the  wife  contracts      are      universally     viewed, 

with  what  the  law  deems  necessaries,  When  such  authority  is  conferred,  it 

and  whatever  may  be  suitable  and  re-  is  not  by  reason  of  any  relation  exist- 

quisite  to  enable  her  to  go  according  ing    between  ■  them    as    husband    and 

to  her  situation   and  .degree  in  life;  wife,    but.,  it   ;comes    more    properly 

and  if  he  is  neglectful,  she  may  con-  within     those     principles     which,     in 

tract  for  such  articles,  and  he  will  be  ordinary  oases,  govern   principal   and 

held  ;liable  on  the  ground  of  presumed  agent.     That  the  '  wife  has  the  capa- 

authority.    Such  contracts  are  his,  not  city  to  be  constituted  by  the  husband 

hers.    A  wife,  as  such,  has  no  original  his  agent,  and  to  act  as  such  equally 

or  inherent  power  to  make  any  con-  with  any  other  person,  has  long  been 

tracts  which  are   obligatory  or  bind-  an    established    and    undoubted   prin- 

ing  on  her  husband.     No  such  right  ciple. 

flows  from  the  marital  relations  exist-  22  Conner  v.  Martin,  46  Ind.  App. 

Ing  between   them.     To    give    her    a  141,  92  N.  B.  3. 
Evidence  II — 30 
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was  the  agent  of  her  husband  by  force  of  circumstances, 
and  not  by  appointment.  Slie  was  only  authorized  to 
transact  such  business  as  the  circumstances  required  that 
she  should  transact.  The  admissions  and  statements 
sought  to  be  introduced  in  evidence  were  entirely  outside 
of  the  authority  conferred  upon  her  by  such  forced 
agency."  But  in  other  cases  the  authoriiy,  express  or 
implied,  to  make  admissions  must  be  shown  hef ore  the 
declarations  of  either  husband  or  wife  can  be,  received 
against  each  other ;  ^^  and  although  such  authority  may, 
as  in  other  cases  of  agency,  be  implied  from  the  acts  and 
conduct  of  the  parties  or  from  subsequent  ratification,  it 
cannot  be  implied  from  the  mere  existence  of  the  marriage 
relation.^*  Thus,  in  the  absence  of  proof  of  agency,  the 
declarations  of  a  wife  in  the  lifetime  of  her  husband  show- 
ing his  liability  to  a  debt  are  inadmissible;^^  and  a  hus- 
band's admissions  are  incompetent  to  prove  that  he  is 
agent  for  his  wife  in  matters  concerning  her  separate 
property.^*  It  has  been  frequently  held  that,  where  the 
husband  and  wife  are  joined  as  parties  plaintiff,  the  ad- 
missions of  the  wife  are  not  competent  against  the  htisband 
although  they  sue  in  her  right,  as  for  her  wages  or  debts  due 
to  her.^''  But  in  this  connection  it  is  useful  to  note  that, 
even  in  those  states  where  "neither  the  husband  nor  wife 
can  be,  in  any  case  a  witness  against  the  other,  "^^  the  pro- 
hibition has  been  held  not  to  extend  to  where  they  are  co- 

23  Edwards  v.   Tyler,   141  111.  454,  Deck  v.  Johnson,  1  Abb.  Deo.  (N.  Y.) 

31  N.  E.  312 ;  White  v.  Town  of  Port-  497 ;  Martin  v.  Rutt,  127  Pa.  380,  17 
land,  63  Conn.  18,  26  Atl.  342;  Rowell  Atl.  993.     See,  also,  eases  last  cited. 
V.    Klein,    44  Ind.  290,  15  Am.  Rep.  25  May   v.   Little,   3   Ired.    (25   N. 
235;   Price  v.   Seydel,  46   Iowa,  696;  C.)   27,  38  Am.  Dec.  707. 
Donaldson  v.  Bverhart,  50  Kan.  718,  26  Whitescarver  v.  Bonney,  9  Iowa, 

32  Pac.   405;   Aldrich    v.    Earle,    13      480. 

Gray  (Mass.),  578;  Eystra  y.  Capelle,  -7  Denn  v.  White,  7  Term  Rep.  112, 

61  Mo.  578;   Norfolk  Bank  v.  Wood,  101  Eng.  Reprint,  882;  White  v.  Hol- 

33  Neb.  113,  49  N.  W.  958;  Winana  man,  12  Me.  157;  Turner  v.  Coe,  5 
V.  Demarest,  84  N.  Y.  Supp.  504;  Conn.  94;  Jordan  v.  Hubbard,  26  Ala. 
Evans  v.  Evans,  155  Pa.  572,  26  Atl.  433;  Lasselle  v.  Brown,  8  Blaokf. 
755;  Livesley  v.  Lasalette,  28  Wis.  38.  (Ind.)   221. 

M  Butler  T,  Price,  115  Mass.  578;  ^s  Iowa  Code,  §  4606. 
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parties.  In  such  an  action,  in  which  the  wife  was  inter- 
ested in  her  own  right,  the  Iowa  court  thus  expresses  itself : 
"She  is  required  to  give  evidence  in  a  suit  wherein  she  is 
interested  in  her  own  right;  the  issues  upon  which  she  is 
required  to  testify  affect  her  personally  and  not  as  a  wife. 
The  fact  that  her  interests  in  the  action  are  connected  with 
those  of  the  husband  does  not  give  him  the  right  to  object 
to  her  examination.  If  this  be  so,  she  may  object  to  the 
examination  qf  her  husband,  and  the  plaintiff  thus  would 
be  deprived  of  the  evidence  of  both.  The  argument  against 
the  right  of  plaintiff  to  examine  the  wife  is  completely 
answered  by  the  consideration  of  the  fact  that  she  is  called 
to  testify  in  her  own  case  as  to  matters  affecting  her  own 
interests  and  property.  She  is  not  called  upon,  as  contem- 
plated by  Revision,  section  3983,  to  be  a  witness  against 
her  husband,  but  against  herself.  The  spirit  of  the  stat- 
ute forbids  the  interpretation  put  upon  it  by  defendants. '  '^* 
A  later  Iowa  case  contains  an  interesting  discussion  on  the 
rights  of  husband  and  wife,  defendants,  to  and  against  each 
other's  testimony.  It  was  sought  to  set  aside  the  deed 
under  which  the  defendants  claimed,  on  the  ground  of  the 
mental  incapacity  of  the  grantor.  The  wife  had  made  ad- 
missions in  letters,  and  the  husband  had  made  admissions 
before  certain  insanity  commissioners,  and  they  made 
cross-objections  to  the  reception  of  their  statements.  The 
court  said:  "We  cannot  believe  that  these  declarations 
must  be  entirely  excluded  merely  because  the  setting  a^ide 
of  this  deed  on  the  ground  of  mental  incapacity,  to  which 
the  declarations  of  both  related,  would  affect  the  interests 
of  both  parties.  It  would  be  strange,  indeed,  if  the  mere 
existence  of  an  interest  in  the  validity  of  the  deed,  common 
although  not  joint,  would  render  inadmissible  declarations 
which,  as  to  each  taken  separately,  would  be  absolutely  con- 
clusive  But,  where  there  is  sufficient  competent  evi- 
dence to  set  aside  the  deed  as  to  each  of  the  grantees,  we 
see  no  justice  in  refusing  to  give  such  relief,  although  some 
of  the  evidence  admissible  as  to  one  may  not  be  admissible 

29  Bichards    v.    Burden,    31    Iowa,  305. 
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as  to  the  other."*"  On  the  same  principle  if  was  held  that 
admissions  made  by  a  wife  without  her  husband's  knowl- 
edge, were  not  competent  evidence  of  a  way  by  prescrip- 
tion over  land  owned  by  them  in  her  right.*^  It  is  to  be 
observed,  however,  that  inasmuch  as  modern  statutes  have 
greatly  extended  the  powers  of  married  women  in  respect 
to  the  holding  of  property  and  the  making  of  contracts, 
their  power  to  affect  such  property  by  admissions  has  been 
correspondingly  increased;  and  that,  in  so  far  as  married 
women  may  make  contracts  and  carry  on  business,  their 
admissions  are  evidence  against  themselves.*^  In  an  ac- 
tion by  or  against  the  trustee  of  a  married  woman,  her 
admissions,  like  those  of  any  other  cestui  que  trust,  are 
admissible,**  even  though  her  husband  is  the  adverse 
party.** 

§  261  (263).  Same^Power  to  make  admissions — How 
inferred. — As  we  have  just  shown,  the  general  power  to 
make  contracts  and  admissions  cannot  be  inferred  from 
the  mere  existence  of  the  marital  relation,  yet  the  law  will 
more  rieacdily  presume  an  agency  and  sometimes  imply  a 
larger'  authority  than  if  no  such  relation  existed.  But 
these  inferences  are  founded  on  the  fact  that  the  acts  are 
such  as  are  usUal  and  customary  for  the  husband  or  wife 
to  perform  under  similar  circumstances.**     Thus,  it  has 

30  Chaslavka  v.  Meohalejc,  124  Iowa,  Erank  lijeclialek,  save  by  such  dec- 

69,  99  N.  W.  154.     (The  court  added:  larations,  then  the  deed  should  not 

"We  are  cited  to  cases  in  which  it  be  set  aside,  and  vice  versa." 

has  been  held  that  declarations  of  one  SI  McGregor     v.     Wait,     10     Gray 

of  two  or  more  devisees  or  legatees  as  (Mass.),  72,  69  Am.  Deo.  305. 

to,thatiientalcaBacity  of  a  testator  are  *2  Mprrell  v.  Cawley,  17  Abb.  Pr. 

not  admissible,  because  they  might  af-  (N.  Y.)    76;   McLean  v.  Jagger,  13 

feet  the  interests  of  the  other  devisees  How.  Pr.   (N.  Y.)   494;  Hackman  v. 

or  legatees.    But  we  are  not  referred  Hory,  16  Pa.  196 ;  Winter  v.  Walter, 

to  any  case  similar  to  the  one  before  37    Pa.     155 ;     Lasselle   v.   Brown,  8 

us.     We   might   assent  to   the   prop-  Blaokf.   (Ind.)   221. 

osition  that  if  the   case  for  setting  SS  Taylbr,  Ev.,  10th  ed.,  §  766. 

aside  the  will  as  to  Annie  Mechalek  84  Scholey  v.  Goodnian,''l  Bing.  349, 

was   made   out  by   evidence   of   her  8  Moore,  350,  1  Car.  &  P.  36. 

declarations,  but  no  case  w.is  shown  35  Benjamin  v.  Benjamin,  15  Conn, 

for    setting    aside    the    deed    as    to  347,   39   Am.   Dec.   3S4;    Anonymous, 
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been  held  competent  to  infer  the  authority  of  &  ■wUe  to  ac- 
cept a  notice  in  respect  to  a  particular  transaction  from 
the  fact  that  she  was  seen  twice  in  her  husband's  office, 
appearing  to  conduct  his  business  relating  to  that  transac- 
tion and  once  giving  orders  to  the  foreman ;  ^^  or  from  the 
fact  that  he  was  absent  from  his  place  of  business,  and  no 
one  else  was  present  to  attend  to  it.^^  But  in  all  such  cases 
the  admission  of  the  husband  or  wife  must  fall  ivithin  the 
scope  of  the  authority  which  may  be  reasonably  presumed 
from  the  nature  of  the  business  and  the  powers  delegated.^® 
Thus,  while  a  wife  carrying  on  a  business  for  her  husband 
might  make  admissions  with  respect  to  matters  connected 
with  the  trade,  she  would  have  no  implied  authority  to  make 
admissions  of  an  antecedent  contract  for  the  hire  of  the 
shop.** 

§  262(264).  Same — In  actions  for  divorce.^^Admis- 
sions  of  husband  or  wife  lose,  as  a  matter  of  necessity,  all 
suggestion  of  agency  when  they  are  to  be  used  in  divorce 
proceedings,  except,  of  course,  when  collusion  establishes 
a  form  of  fraudulent  agency  which  destroys  their  right. 
Unlike  other  contracts,  the  contract  of    marriage  cannot 

1  strange,  537,  93  Eng.  Reprint,  678;  Post  v.  Smith,  54  N.  Y.  648;  Hughes' 

Churoh  V.  Landers,  10  Wend.  (N.  T.)  Admrg.  v.  Stokes,  2  N.  0.  372;  May 

79.     See  §  260,  ante.  v.  Little,  3  Ired.   (25  N.  C.)    27,  38 

39  Plummer  v.  SellsJ  3  Nev.  &  M.  Am.  Dec.  707 ;   Thomas  v.  Hargrave, 

422.  Wright  (Ohio),  595;  Murphy  v.  Hu- 

87  Botch  T.  Miles,  2  Conn.  638.  bert,  16  Pa.  50;  Queener  v.  Morrow, 

S8  Pearce  v.   Smith,   126  Ala.   116,  1  Cold.  (Tenn.)    123;  Cooper  v.  Ford, 

28   South.   37;   Burnett  v.   Burkhead,  29    Tex.    Civ.    App.    253,    69    S.    W. 

21   Ark.   77,   76   Am.  Deo.   358;    Coe  487;  Goodrich  v.  Tracy,  43  Vt.  314, 

V.    Turner,   5   Conn.    86;     Conner    v.  5  Am.  Eep.  281;   Sheppard's  Exr.  v. 

Martin,  46  Ind.  App.  141,  92  N.  E.  Starke,  3  Munf.   (Va.)    29;   Butts  v. 

3;   May  t.  Sturdivant,  75  loWa,  116,  Newton,     29     Wis.    632;    Duncan     v. 

9  Am.  St.  Eep.  463,  39  N.  W.  221;  Landis,   106   Fed.   839,   45   C.   C.   A. 

Van  Zandt  v.  Schuyler,  2  Kan.  App.  666;    Meredith  v.   Pootner,   11   Mees^ 

118,  43  Pac.  295;  Bonney  v.  Eeardin,  &  W.  202,  12  L.  J.  Ex.  183;  Clifford 

6  Bush  (Ky.),  34;  White  v.  Holma:n,  v.  Burton,  1  Bing.  199,  1  L.  J.  C.  P. 

12   Me.   157;   McGregor  v.  Wait,   10  (0.   S.)    61,   8   Moore   C.   P.   16,   25 

Gray   (Mass.),  72,  69  Am.  Deo.  305;  Eev.  Eep.  614,  8  Eng.  Com.  L.  471. 

Hunt   V.    Strew,   33    Mich.    85;    Pick-  39  Meredith  v.  Footner,  11  Mees.  & 

cring    V.    Pickering,    6    N.    E.    120;  W.  202,  12  L.  J.  Ex.  183. 
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be  dissolved  by  the  mere  consent  and  agreement  of  the  par- 
ties; and  in  actions  for  the  dissolution  of  this  contract, 
that  is,  for  divorce,  admissions  are  closely  scrutinized.  Al- 
though the  husband  and  wife  are  the  parties  to  the  record, 
the  state  is  for  some  purposes  deemed  interested  in  the  pro- 
ceeding. The  contract  of  marriage  is  tripartite,  the  hus- 
band, the  wife  and  the  state  being  the  parties  thereto ;  and 
it  can  neither  be  entered  into  nor  dissolved  except  by  the 
consent  of  and  in  the  manner  prescribed  by  the  state.  It 
necessarily  follows  that  no  admissions  by  either  party  to 
the  contract,  however  conclusive  upon  such  party,  can  be 
conclusive,  upon  the  state  in  a  suit  for  the  dissolution  of 
the  contract,  and  that  such  dissolution  cannot  safely  be 
decreed  unless  the  admission  be  corroborated  by  strong 
proofs.  From  an  early  day  such  has  been  the  rule  of  the 
common  law.  In  England,  the  one  hundred  and  fifth  canon 
of  1603  prescribed,  among  other  things,  "that  credit  be  not 
given  to  the  sole  confession  of  the  parties  themselves,  how- 
ever taken  upon  oath,  either  within  or  without  the  court."*" 
The  suit  for  divorce  has  been  called  a  triangular  proceed- 
ing sui  generis,  in  which  the  government  occupies  the  posi- 
tion of  a  third  party.**     Since  the  public  have  an  interest 

40  The  canon  obviously  leaves  to  a  that  a  confession  perfectly  free  from 

confession    some    weight  as  evidence,  all  taint  of  collusion,  when  confirmed 

but    what   that   weight   should   be  is  by  circumstances  and  conduct,  ranks 

left  curiously  in  doubt  by  the  English  among  the  highest  species  of  evidence, 

cases.     Thus,  in  Williams  ,v.  Willia,ms,  Eeference  is  specially  made  ii  How- 

1  Hagg.  299,  Lord  Stpwell  says  that  ard  v.  Howard,  77  N.  J.  Eq.  186,  78 

a  confession  is  a  species  of  evidence  Atl.  195,  to  Summerbell  v.  Summer- 

whieh,    though    not    inadmissible,    is  bell,  37  N.  J.  Eq.  603.     "In  that  case 

to    be    regarded   with   great    distrust,  the  opinion  of  Barker  Gummere,  Esq., 

while   in   Mortimer    v.     Mortimer,    2  as    master,    collates    and    comments 

Hagg.    310,   the    same   learned   judge  upon    the    cases    in    a    manner    so 

announces    that    a    confession    ranks  thorough  and  discriminating  as  to  be 

high,   "I   should    say    highest  in  the  of   the   utmost   value.     The    opinion 

scale    of    evidence,"    though    in    the  of  the  court  of  appeals  affirming  the 

same  case  he  admits  that  the  rule  that  decree  advised  by  him  discusses, the 

confessions  alone  will  not  support   a  special  facts  shown":  Perkins  v.  Per- 

eharge  of  adultery  is  too  firmly  es-  kins,  59  N.  J.  Eq.  515,  46  Atl.  173. 

tablished   to   be    shaken.     In     Harris  «  2   Bish.    Mar.    &    Div.,    §   231; 

V.  Harris,  2  Hagg.  376,  Dr.  Lushing-  Nelson,    Div.    &    Sep.,    §    7.     On    the 

ton  is  more  intelligible  when  he  says  subject   of   this   section   seg   extended 
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in  actions  for  divorce  and  ought  not  to  be  bound  by  the 
admissions  of  one  of  the  parties,  it  has  generally  been  held 
that  a  divorce  should  not  be  granted  upon  the  uncor- 
roborated admission  or  confession  of  a  party.*^  The  ap- 
proved rule  of  law  appears  to  be  that  a  divorce  will  not 
be  granted  when  the  admissions  of  the  criminal  party  con- 
stitute the  entire  basis  upon  which  to  rest  the  conclusion 
of  guilt.  Such  evidence,  it  is  said,  may  convince  to  a  moral 
certainty;  but  it  does  not  fill  the  measure  of  legal  proof. 
That  such  a  standard  for  legal  judgment  could  not  safely 
be  adopted  is  apparent,  when  we  consider  the  ease  with 
which  the  entire  case  could  be  similated  by  colluding  par- 
ties. The  precedents,  therefore,  wisely  require  something 
more  than  the  naked  declarations  of  the  defendant.*^    In 


note  to  Richardson  v.  Eiohardson,  30 
Am.  Dee.  544. 

42  Richardson  v.  Richardson,  4  Port. 
(Ala.)  467,  30  Am.  Dec.  538;  Scar- 
borough V.  Scarborough,  54  Ark.  20, 
14  S.  W.  1098;  Hayes  v.  Hayes,  144 
Oal.  625,  78  Pac.  19 ;  Evans  v;  Evans, 
41  Cal.  103;  Baker  v.  Baker,  13  Cal. 
87;  Woolfolk  v.  Wpolfolk,,  53  Ga. 
661;  Buckholts  v.  Buckholts,  24  Ga. 
238;  Bell  v.  Bell,  15  Idaho,  7,  96 
.Pac.  196;  Bergen  v.  Bergen,  22  111. 
187;  Scott  V.  Scott,  17  Ind.  309; 
McCullpch  V.  McCulloch,  8  Blackf. 
(Ind.)  60;  Lyster  v.  Lyster,  1  Iowa, 
130;  May  v.  May,  71  Kan.  317,  80 
Pac.  567 ;  Stibbins  v.  Stibbins,  1  Met. 
(ky.)  476;  Rodgers  v.  Rodgers,  13 
Ky.  Law  Rep.  203;  Mack  v.  Handy, 
39  La.  Ann.  491,  2  South.  181;  Suc- 
cession of  Weigel,  18  La.  Ann.  49; 
Billings  V.  Billings,  11  Pick.  (Mass.) 
461;  Holland  v.  Holland,  2  Mass. 
154;  Baxter  v.  Baxter,  1  Mass.  346; 
Robinson  v.  Robinson,  16  Mich.  79; 
Olark  V.  Clark,  86  Minn.  249,  90 
N.  W.  390;  True  v.  True,  6  Minn. 
458;  Armstrong  v.  Armstrong,  32 
Miss.  279;  Twyman  v.  Twyman,  27 
Mo.   383;   White  v.  White,  45   N.   H. 


121;  Howard  v.  Howard,  77  N.  J.  Eq. 
186,  78  Atl.  195;  Kloman  v.  Kloman, 
62  N.  J.,Eq.  153,  49  Atl.  810;  Per- 
kins V.  Perkins,  59  N.  J.  Eq.  515, 
46  Atl.  173;  Summerbell  v.  Summer- 
bell,  37  N.  J.  Eq.  603 ;  Jones  v.  Jonea, 
17  N.  J.  Eq.  351;  Miller  v.  Miller, 
2  N.  J.  Eq.  139,  32  Am.  Dec.  417; 
Devanbagh,  5  Paige  Ch.  (N.  Y.)  554, 
591,  90  N.  Y.  Supp.  131 ;  .Jewell  v.  Jew- 
ell, 96  App.  Div.  633,  89  N.  Y.  Supp. 
166;  Stewart  v.  Stewart,  51  App.  Div. 
629,  65  N.  Y.  Supp.  927;  Devanbagh  v. 
Devanbagh,  5  Paige  Cr.  (N.  Y.)  554, 
28  Am.  Dec.  443 ;  Toole  v.  Toole,  112 
N.  C.  152,  34  Am.  St.  Rep.  479,  16 
S.  E.  912;  Matehin  v.  Matehin,  6 
Pa.  332,  47  Am.  Dee.  466;  Mathews 
v.  Mathews,  41  Tex.  331;  SheflSeld  y. 
Sheffield,  3  ,  Tex.  79 ;,  Richardson  ,\. 
Richardson,  50  Vt.  119;  Gould  v.  Gould, 
2  Aikens  (Vt.),  180;  Latham  v.  La- 
tham, 30  Gratt.   (Va.)   307. 

*3  Jones  V.  Jones,  17  N.  J.  Eq. 
351.  The  rule,  Jias  been  well  given 
in  other  words  in  Summerbell  v.  Sum- 
merbeU,  supra:  "I  take  the  rule  to 
be  that,  if  the  proofs  in  a  cause  irre- 
spective of  the  confession  of  the 
criminated   party,   well    nigh    demon- 
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some  states  this  rule  is  declared  by  statute.  But  when  ad- 
missions or  confessions  are  full,  deliberate,  free  from  collu- 
sion and  corroborated,  tbey  can  be  treated  as  evidence  of  a 
high  grade.**  On  the  other  hand,  if  they  are  obtained  by 
fraud,  collusion  or  duress,  they  should  be  rejected  as  of 
no  value  whatever;  and  owing  to  the  temptation  to  collu- 
sion, admissions  in  divorce  suits  should  always  be  carefully 
scrutinized  when  there  is  any  reason  to  suspect  that  the 
parties  desire  a  divorce.*^  Chancellor  Kent,  in  his  usual 
well-considered  words,  says:*®  "The  party's  confession 
may  and  does  aid  other  proofs,  but  the  decree  must  not 
rest  alone,  nor  perhaps,  essentially,  on  such  confessions; 
for  there  is  great  danger  of  collusion  between  the  parties, 
or  of  confessions  extorted,  or  made  designedly  to  furnish 
means  of  evidence."  These  confessions,  therefore,  are  to 
be  received  in  every  case  with  jealousy,  and  to  be  weighed 
with  caution,  and  toi  be  supported  with  facts  and  circum- 
stances tending  to  demonstrate  the  charge  to  the  satisfac- 
tion of  the  court.     It  is  apparent  that  a  confession,  to  be 

sijTate  the  fact  of  the  adultery  charged,  Gas.  278;   Tucker  v.  Tucker,  5  Notes 

but  do  not  entirely  satisfy   the  con-  of    Gas.     458;     Ha/ris     ^r.   Harris,   2 

science   of   the   court,   the   confession  Hagg.    Ecc.    160,    4    Eng.  Eee.  160; 

may  then   (if  free  from  suspicion  of  Williams  v.   Williams,   1   Hagg.   Con. 

collusion   or   duress,   or   improper  in-  299,  4  Eng.  Ecc.    415;    Kobinson    v. 

fluence,   or   of  having  been   prepared  Robinson,  1  Swab.  &  T.  362. 

to  furnish  evidence)   be  permitted  to  *^  Derby   v.   Derby,   21   N.   J.   Eq. 

decide   the   otherwise   doubtful   judg-  36;    Gallender  v.   Callender,   53   How. 

ment  of  the  court."  Pr.    (N.   Y.   )    364.     It  is  sometimes 

44  Evans    v.    Evans,    41    Gal.    103;  held  that  divorces  may  be  granted  on 

Baker  v.  Baker,  13  Cal.  87;  Burke  v.  admissions  or  confessions  alone,  when 

Burke,  44  Kan.  307,  21  Am.  St.  Eep.  it  is  clearly  established  by  the  circum- 

283,  24  Pac.  466;  Vance  v.  Vance,  8  stances  of  the  ease  that  there  is  no 

Me.  132 ;  Billings  v.  Billings,  11  Pick.  collusion :     Johns    v.    Johns,    29    Ga. 

(Mass.)    461;    Tewksbury   v.    Tewks-  718;   Bobbins  v.   Bobbins,   100   Ma^s. 

bury,   5   Miss.    (4  How.)    109;    Jones  150,   97   Am.   Dec.     91;     Matchin     v-. 

V.  .Tones,  17  N.  J.  Eq.  351;  Eichard-  Matchin,  6  Pa.  332,  47  Am.  Dee.  466; 

son  V.   Richardson,   114  N.   Y.   Supp.  Billings  v.  Billings,  11  Pick.   (Mass.) 

912;  Stewart  v.  Stewart,  51  App.  Div.  461;   WiJiiams   v.   Williams,   L.   E.   1 

629,   65   N.   Y.   Supp.   927;    Sigel  v.  Pro.  &  D.  29;  Robinson  v.  Robinson, 

Sigel,  20  N.  Y.  Supp.  377;  Matchin  1  Swab.  &  T.  362;  Tippet  v.  Tippet, 

v.  Matchin,  6  Pa.  332,  47  Am.  Deo.  L.  R.  1  Pro.  &  D.  54. 

466;  Mortimer  v.  Mortimer,  2  Hagg.  40  Betts  v.  Betts,  1  Johns.  Oh.  (N. 

Const.  310;  Stone  v.  Stone,  3  Notes  of  Y.)  197. 
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entitled  to  any  material  weight  as  evidence  of  adultery, 
must  not  only  be  shown  to  be  free  from  collusion,  but,  when 
made  by  the  wife,  must  also  be  shown  to  have  been  made 
freely,  without  compulsion  or  undue  influence  on  the  part 
of  the  husband,  and  it  must  also  appear  that  the  husband 
has  not  caused  it  to  be  prepared  as  a  means  of  formal 
proof.*''  Admissions  made  by  the  wife  to  the  husband,  of 
incontiriency  and  fraud  may  be  given  in  evidence  by  him, 
but  they  should  be  cautiously  received  and  carefully 
weighed,  a^d  ordinarily  they  will  be  deemed  insufficient  of 
themselves  to  establish  a  ground  of  divorce.  Although 
the  testimony  of  the  plaintiff  is  not  directly  contradicted, 
the  trial  court  is  not  bound  to  accept  his  statements  as  true, 
if  his  appearance  and  manner  at  the  trial  leads  the  court 
to  doubt  his  good  faith,  or  if  there  are  other  discrediting 
circumstances  which  develop  during  the  trial.*^  Wliere 
the  proof  of  adultery  lies  in  confessions  of  the  defendant 
and  his  paramour,  the  admissions  of  the  latter  in  the  ab 
sence  of  the  defendant  are  not  admissible.*"  When  the 
proof  of  the  adultery  offered  by  the  plaintiff  husband  lies 
in  admissions  made  by  the  wife  to  a  woman  who  is  charged 
by  the  wife  in  the  answer  with  being  the  paramour  of  the 
husband,  the  issues  should  not  be  disposed  of  simply  upon 
such  testimony.  As  the  New  York  court  said  in  opening 
a  default  order,^"  "She  was  the  informant,  as  it  would 
appear.  It  was  she  who  advised  the  plaintiff  of  his  wife 's 
alleged  infidelity,  and  she  gives  a  most  extraordinary  ac- 
count of  the  sources  of  her  knowledge.     She  is  greatly  iu- 

47  Summ«rbell        v.        Summerbell,  Supp.   131,  is   very   clear:    '"JTo  war- 

sufra.  rant  the  conrt  in  basing  a  judgment 

*8  May  V.   May,   71   Kan.   317,   80  of  absolute  divorce  upon  the  confes- 

Pae.  567.  sion  of  the  party  charged  with  adul- 

40  Hqward  v.  Howard,  77  N.  J.  Bq.  tery,  the  circumstances  of  such  confes- 
186,  78  Atl.  195.  In  this  case  the  sion  must  bo  shown  to  be  of  a,  char- 
confessions  of  the  defendant  were  aoter  that  precludes  all  suspicion  of 
made  to  his,  wife  and  her  sister,  and  collusion,  and,,  as  a  general  rule,  such 
although  not  collusive,  they  were  held  confession  should  be  corro^borated  by 
incompetent  alone  to  support  a  decree.  other  proof." 

The  language  in  Diederichs  v.  Diede-  eo  Jewell  v.   Jewell,  96   App.  Div. 

richs,  44  Misc.  Eep.  591,   90  N.  Y.  633,  89  N.  Y.  Supp.  166. 
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terested  in  the  result  of  the  trial,  and  should  be  subjected 
to  a  rigid  cross-examination. "  In  a  later  New  York  case,^^ 
the  husband  sued  for  divorce  fpr  adultery,  and  the  wife  of 
the  corespondent  gave  evidence  for  the  plaintiff  as  to  a 
conversation  with  the  defendant  wife,  wherein  she  told 
her  of  the  corespondent  having  confessed  his  misdeeds  to 
her,  which  the  defendant  entirely  denied.  Subsequently 
the  corespondent  gave  evidence  denying  the  immorality 
with  the  defendant,  and  was  then  asked  as  to  his  conversa- 
tions with  his  wife  alluded  to  in  the  testimony  given  on  the 
plaintiff 's  behalf.  The  questions  were  properly  excluded . 
as  being  neither  part  of  the  conversation  between  the  two 
women  nor  relevant  to  the  defendant's  conduct  when 
charged  with  the  adultery.  The  question  in  issue  was  not 
whether  the  corespondent  had  admitted  his  guilt  to  his  wife, 
but  what  was  the  defendant's  conduct  when  told  that  he 
had.  In  those  jurisdictions  where  the  admissions  must  be 
corroborated  by  proof  of  other  facts,  the  amount  of  cor- 
roboration required  depends  upon  the  opportunities  for 
collusion;  where  there  is  less  danger  of  collusion,  the  cor- 
roborating facts  need  not  be  so  decisive  as  in  other  cases.^^ 

§  263  (265).  Admissions  by  persons  referred  to  for  in- 
formation.— It  not  infrequently  happens  that  an  informal 
reference  is  made  over  a  disputed  matter  to  a  third  person, 
not  in  the  nature  of  a  submission  to  arbitration,  but  rather 
as  an  aid  to  the  settlement  of  the  differences  existing  be- 
tween the  parties  and  to  enable  the  parties  themselves  to 
effect  a  settlement  on  the  information.  For  instance,  in 
a  recent  Oklahoma  ease,^^  the  plaintiff  sued  for  the  price 
of  a  piano,  and  the  defense  was  that  the  piano  was  sold  on 
a  warranty,  and  was  not  as  warranted,  and  that  the  plain- 
tiff agreed  to  send  one  of  his  men  to  examine  it  and  report. 
Incidentally,  the  wife  of  the  defendant,  who  went  as  his 

01  Lunham    t.   Lunham,    133    App.       (Mich.)   48;   Baker  v.  Baker,  13  Cal. 

Div;  215,  117  N.  Y.  Supp.  396.  87. 

li.'i  Armstrong    v.    Crump,    25    Okl. 
62  Sawyer    v.    Sawyer,    Walk.    Ch.      ^g^^  ^^g  p^^   g^^^ 
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agent  to  make  the  complaint,  testified  that  the  plaintiff 
said  to  her  that  he  wonld  send  an  expert  to  examine  the 
piano  and  that  whatever  the  expert  said  the  plaintiff  would 
abide  by.  The  expert  said  the  piano  was  faulty.  The 
plaintiff  objected  to  the  evidence  of  the  defendant's  wife, 
and  the  court  held  that  the  objection  was  untenable  and  the 
evidence  rightly  received,  basing  their  opinion  on  the  rule 
that  the  admissions  of  a  third  person  are  receivable  in  evi- 
dence against  the  party  who  has  expressly  referred  another, 
to  him  for  information  in  regard  to  an  uncertain  or  dis- 
puted matter.  In  such  cases,  the  party  is  bound  by  the 
declarations  of  the  person  referred  to,  in  the  same  manner 
and  to  the  same  extent  as  if  they  were  made  by  himself.^* 
The  investment  of  this  agent  with  the  authority  conferred 
within  its  scope  gave  him  the  same  power  in  reference  to 
the  piano  that  the  plaintiff  himself  would  have  had;  and, 
if  the  statement  would  have  been  admissible  given  by  a 
member  of  the  firm,  it  was  admissible  when  given  by  an 
agent  so  constituted  and  empowered.  When  a  party  to 
any  proceeding  expressly  refers  to  any  other  person  for 
an  answer  on  a  particular  subject  in  dispute,  such  answer 
is  in  general  evidence  against  him,  for  the  reason  that  he 
makes  such  third  person  his  accredited  agent  for  the  pur- 
pose of  giving  such  answer.^*  Thus  in  an  action  where 
the  delivery  of  goods  is  in  issue,  if  the  defendant  agrees 

M  1  Greenl.  Ev.,  §   182.     The  rule  55  Evatt    v.    Hudson,  97  Ark.   265, 

as  stated  by  Greenleaf  has  been  criti-  113   S.  W.   1023;     People    v.     Brady 

.cised  in  Eosenbury  v.  Angell,  6  Mich.  (Cal.),     36    Pac.     949;     Chadsey 

508,   both   for   the   use    of   the   term  Greene,    24    Conn.    562;    Bartoletti 

"admissions"  and  the  omission  of  any  Hoerner,   154   111.   App.   336;   Robert 

reference    to    the    authority    of    the  son  v.   Hamilton,   16   Ind.   App.   328 

third  person.     Phillips  thus  states  the  59   Am.  St.  Rep.   319,  45   N.  E.   ■ 

rule   in   question   under   the   head   of  Over  v.  SchifiBing,  102  Tnd.  191,  26  N, 

agency      and     places     it    upon     that  E.  91;  Chapman  v.  Twitchell,  37  Me 

ground:  "So  if  one  party  refers  an-  59,   58   Am.    Dee.    773;    McDowell    v 

other,  on  a  disputed  fact,  to  a  third  Goldsmith,   2   Md.   Ch.  370;    Shaw    v 

person   as   authorized   to    answer   for  Stone,,  1  Gush.  (Mass.)  228;   Marx  v, 

him,  he  is  bound  by  what  his  referee  King,  162  Mich.  258,  127  N.  W.  341 

answers  upon  the- occasion,  as  much  as  Adler-Goldman     Commission      Co.     v 

if  the  answer  had  been  given  by  him-  Adams  Express  Co.,  53  jyio.  App.  284 

self."  Price  v.   Leilerer,   33   Mo.   App.   426 
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to  pay  for  the  goods  if  a  third  person  will  say  that  they  had 
been  delivered,  the  statement  of  such  person  may  be  ad- 
mitted agaiiist  the  defendant;®*  and  where  a  party  referred 
to  his  wife  as  able  to  state  the  facts,  her  declarations  were 
held  admissible  against  him.®'^  So  in  an  action  against  an 
express  company  for  the  loss  of  a  trunt,  the  admission  of 
the  defendant's  general  agents  or  of  a  freight  clerk  to 
whom  those  agents  have  referred  the  plaintiff  for  informa- 
tion as  to  the  manner  of  the  loss,  when  made  in  answer 
to  his  inquiries,  are  admissible  against  the  company.®^  If 
a  vendor  refers  a  purchaser  to  a  third  person  for  informa- 
tion in  regard  to  the  property  to  be  sold,  the  declarations 
of  snch  third  person  on  the  subject  are  admissible,®^  but 
such  a  reference  does  not  make  the  person  referred  to  an 
agent  for  the  purpose  of  making  general  admissions.  The 
declarations  are  not  evidence  unless  strictly  within  the 
subject  matter  m  relation  to  which  the  reference  is  made.®" 
Thus,  where  a  defendant  stated  that  a  bookkeeper  would 
furnish  whatever  information  was  contained  in  the  books, 
the  declarations  of  the  bookkeeper  to  the  effect  that  in  his 
opinion  certain  entries  in  the  book  were  false  to  the  knowl- 
edge of  the  defendant  were  held  inadmissible;®^  and  where 
a  person  refers  generally  to  persons  in  the  community  as 
to  the  question  of  his  general  character  without  naming 
them,  this    does    not    make    their    declarations    evidence 

HoMerness  v.  Baker,  ii  N.  H.  414;  1  Greenl.  Ev.,  §  182;  Steph.  Ev.,  art. 

WeWe  V.   Spelman,   1   Hun    (N.   Y.),  19. 

634,  4  Thomp.   &  C.  649;   Duval  v.  ®*  T>amel  v.  Pitt,   1   Camp.   366,  6. 

Oovenhoven,   4  Wend.    (N.   Y.)    561;  ^^P-  '^*'  Peake's  Add.  Cas,  238. 

Armstrong  v.  Crump,  25  Okl.  452,  456,  ®'^__Eeg.  v.   Mallory,   13   Q.   B.  Div. 

106  Pac.  855;  Jennings  v.  Haynes,  1  ^^'  ^l  ^-  '^-  '^-  "^^  ^34. 

Ohio  C.  C.  22,  1  Ohio  Cir,  Dee.  18;  ''  ^°**/-  I>i"™o«,  Ul  Mass.  45. 

Equitable  Mfg.  Co.  v.  Cooley,  69  S.  C.  ''  Chadsey  v.  Greene,  24  Conn.  562; 

332,  48   S.  E    267;    Missouri  etc.  R.      f^^Z  '77^^;^'  ''  n"""  '''  '^ 
„  o  ,..i    -.   J       ,^       .         oc-o        ^™-  "^^-   ^^^'   ^'"^^^^  "■  Commercial 

Co.  V.  Pettit,  54  Tex.  Cir.  App.  358,      j^^    po.,  3  Bosw.   (N.  Y  )   147 

117  8.  W.  894;  Thayer  v.  Davis,  75  eo  Duval  v.    Obvenhoven     4   Wend 

Wis.  205,  43  N.  W.  902;   Murphy  v.  (n.  y.)   564;  Murphy  v.  Killinger   8 

KiUinger,  8  WaU.  (U.  S.)  480,  19  L.  Wall.  (U.  S.)  480,  19  L.  Ed.  470.' 

Ed.  470;  Daniel  v.  Pitt,  1  Camp.  366,  et  Lambert  v.  People,  76  N.  Y.  220, 

note,  6  Esp.  74,  Peake's  Add.  (Jas.  238;  32  Am.  Eep.  293. 
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against  liiin.*^  The  death  of  the  person  referred  to  does 
not  affect  the  admissibility  of  the  testimony,  in  that  if  alive 
he  is  not  a  necessary  witness.  Once  the  reference  is  es- 
tablished, the  result  of  it  is  competent  irrespective  of  the 
referee.®* 

§  264  (266).  Effect  of  consenting  to  pay  on  condition  an 
affidavit  is  made. — This  apparent  reference  to  the  con- 
science seems  to  be  a  survival  of  a  branch  of  the  ancient 
trials  by  ordeal,  and  it  remains  good  law  to-day,  but  is 
rather  in  the  nature  of  a  special  contract  than  to  be  re- 
garded as  an  admission.  It  has  sometimes  been  held  that 
where  one  party  offers  to  pay  a  claim,  provided  the  ad- 
verse party  should  make  an  affidavit  of  its,  validity,  or  in 
some  other  way  agree  to  abide  the  results  of  such  affidavit,, 
he  is  concluded  thereby  although  the  affidavit  proves  un- 
true;** but  by  the  weight  of  authority  a  party  is  not  es- 
topped under  such  circumstances.  Thd  purposes  of  justice 
and  policy  are  sufficiently  answered  by  throwing  on  him 
the  burden  of  proof,  and  holding  him  bound,  unless  he  im- 
jieaches  the  test  referred  to  by  clear  proof  of  fraud  or  mis- 
take.^^  From  a  century  old  New  York  case**  we  learn 
that  Spencer,  C.  J.,  dealt  with  it  on  the  direct  issue  whether 
a  promise  to  pay  a  sum  claimed  to  be  due  by  one  party  and 
denied  by  the  other,  if  the  party  claiming  would  swear  to 
the  correctness  of  the  claim,  and  he  does  so  swear,  is  a  valid 
promise.     After  citing  several  cases  in  point,*''  the  learned 

62  Eosenbury    y.    Angell,   6   Mioh.  Greenl.  Bv.,  §  184:;  Whitehead  v.  Tat- 

508.  tersall,  1  Ad.  &  E.  491,  110  Eng.  Be- 
es McElwee     Mfg.     Co.     t.     Trow-  print,  1295. 

bridge,  68  Hun,  28,  22  N.  T.  Siipp.  «s  Brooks  v.  Ball,  supra. 

674;   Craig  v.  Craig,  3  Eawle   (Pa.),  67  In  Bretton  v.  Prettiman   (Sir  T. 

472,  24  Am.  Dee.  390.  Eaym.  153,  83  Eng.  Eeprint,  82),  the 

64  Brooks  V.  Ball,  18  Johns.  (N.  plaintiff  declared  that  the  defendant 
T;)  337;'  Bretton  v.  Prettiman,  T.  promised,  in  consideration  that  the 
Eaym.  153,  83  Eng.  Eeprint,  82;  Amie  plaintiff  would  take  an  oath  that 
V.  Andrews,  1  Mod.  166,  86  Eng.  Ee-  money  was  due  to  him,  he  would  pay 
print,  804;  Stevens  v.  Thacker,  Peake,  him,  and  the  plaintiff  averred  that  he 
1S7;  Lloyd  v.  Willan,  1  Esp.  178.  swore   before   a   master   in    chancery. 

65  Tayl.    Ev.,    10th    ed.,  §   765;   1  On  demurrer,  it  was  adjudged  for  the 
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Chief  Justice  said:  "Tliese  cases,  wliicli  stand  uncontra- 
dicted, abundantly  show  that  such  a  promise  as  the  present 
is  good  in  point  of  law;  and  that  the  making  the  proof  or 
affidavit,  whether  by  a  third  person  or  by  the  party  him- 
self, is  a  sufficient  consideration  for  the  promise.  It  is  not 
maldng  a  man  a  judge  in  his  own  cause ;  but  it  is  referring 
a  disputed  fact  to  the  conscience  of  the  party.  It  is  beg- 
ging the  question  to  suppose  that  it  will  lead  to  perjury. 
If  the  promise  is  binding,  because  the  making  the  proof  or 
affidavit  is  a  consideration  for  it,  the  defendant  must  neces- 
sarily be  precluded  from  gainsaying  the  fact.  He  volun- 
tarily waives  all  other  proof ;  and  to  allow  him  to  draw  in 
question  the  veyity  or  correctness  of  the  proof  or  affidavit, 
would  be  allowing  him  to  alter  the  conditions  of  his  engage- 
ment, and  virtually  to  rescind  his  promise."  It  need 
hardly  be  added  that  if  there  is  a  clear  and  explicit  agree- 
ment to  submit  to  arbitration,  which  agreement  is  acted 
upon,  the  parties  are  mutually  estopped  to  question  the  con- 
clusiveness of  the  decision,  unless  it  is  impeachable  under 
the  law  governing  awards.®* 

plaintiff,  and,  as  the  reporter  states,  on    the    bill.      In    Lloyd  &  Willan,  1 

'because  it  was  not  sueh  an  path  for  Bsp.  Rep.  178,  the  defendant's  attor- 

.  TThieh  he,  may  be  indicted.     In  Stev-  ney  proposed  to  the  plaintiff's  attor- 

ens  and  Others  v.  Thacker,  Pcake's  N.  iiey    that   the    defendant    should    pay 

P'.  Rep.  187,  'the'  defendant  was  sufid  the  demand,  if  the  plaintiff's    porter 

as  the  aoceiptor  of  a  bill,  and  alleged  ■  would  make  an  affidavit    that  he  had 

it  to.  be  a,  forgery,    and  ,  offe,red,   to;  ijelivered  the;  go.odsin  question  to  thfl 

make  affidavit  that  he  never  had  ac-  defendant.     The   affidavit' was   made, 

.cepted  it.  The  plaintiff  agreed  not  to  and  Lord  Kenyon  held,  it  to  be  con- 
sue  the  defendant  if  he  would  make  elusive,  and  the  defendant  was  pre- 
the  affidavit.  The  affidavit  :  was  eluded  from  going  into  any  defense 
drawn,  but  not  sworn  to.     Lord  Ken-  in  the  case. 

yon  said  that  had  the  defendant  sworn  6S  Males  v.  Lowenstein,  10  Ohio  St. 

to  the  affidavit,  he  should  have  hold  512;   Burrows  v.  Guthrie,  61  111.  70; 

that     he     had     discharged     himself.  Board  of  Trustees  v.  Cokely,  5   Ind. 

though  the   affidavit  had  been   false;  164;    Eoynolds    v.    Roebuck,  37    Ala. 

for  the  plaintiffs,  who  had  agreed  to  408;  Sybray  v.  White,  1  Mees.  &  W. 

accept   that   affidavit,   as  evidence  of  43.'i,  2  Gale,  68, 1  Tyr.  &  G.  746;  Price 

the  fact,  should  not,  after  having  in-  v.  Hollis,  1  Maule  &  S.  105,  105  Eng. 

duced   the    defendant    to   commit   the  Tfoprint,  40. 
crime  of  perjury,  maintain  an  action 
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§  265  (267).  Admissions  by  interpreters. — Coming  di- 
rectly tinder  the  head  of  admissions  by  agents,  the  state- 
ments of  an  interpreter  are  of  the  same  weight  as  those 
of  either  of  his  principals.  When  a  person  selects  an  in- 
terpreter to  communicate  with  another  person,  and  to  re- 
ceive the  answers,  such  interpreter  is  the  accredited  agent 
of  the  one  employing  him;  and  the  statements  of  the  in- 
terpreter in  the  course  of  the  employment  are  admissible 
as  original  evidence,  and  are  in  no  sense  hearsay ;  nor  is  it 
necessary  to  call  the  interpreter  to  prove  such  statements, 
or  that  his  interpretation  was  correct.®^  The  rule  has  been 
well  stated  in  the  various  opinions  referred  to  in  the  notes, 
but  in  none  better  than  in  a  Massachusetts  case.''"  Knowl- 
ton,  J.,  in  that  case  said  that  when  two  persons  who  speak 
different  languages,  and  who  cannot  understand  each 
other,  converse  through  an  interpreter,  they  adopt  a  mode 
of  communication  in  which  they  assume  that  the  inter- 
preter is  trustworthy,  and  which  makes  his  language 
presumptively  their  own.  Each  acts  upon  the  theory  that 
the  interpretation  is  correct.  Each  iinpliedly  agrees  that 
his  language  may  be  received  through  the  interpreter.     If 

69  Camerlin  v.  Palmer  Co.,  10  Allen  preter   as   a   witness:    Kelly  v.   Ning 

(Mass.),  539;  Fabrigas  v.  Mostyn,  20  Yung  Ben.  Assn.,  2  Cal.  App.  460,  84 

How.  St.  Tr.   122;  Sertaut  v.   Crane  Pac.  321;  Greenl.  Ev.,  §  183.     Wlien 

Co.,  142  111.  App.  49 ;  McCormicks  v.  two  persons  voluntarily  agree  upon  a 

Fuller,  56  Iowa,  43,  8  N.  W.  800.     A  third   to  act  as  ,  interpreter    between 

wife's   statement  while  acting  as  in-  them,  the  latter  is  to  be  regarded  as 

terpreter    for    her    husband    may    be  the  agent   of   each   to   translate   and 

proved:  Schutter  v.  Williams,  1  West.  communicate  what   'He    says    to    the 

L.  J.  (Ohio)  319.     An  interpreter  who  other,  so  that  such  other  has  a  right 

is   selected  by   two   persons   speaking  to  rely  on  the  communication, so  made 

different,  languages  as  the  medium  of  to  Mm,     It  is  the  communication  of 

their  communication  with  each   other  the  party  thfougH  the  agent:    Miller 

is   regarded  as  their  joint  agent  for  v.   Lathrop,   50   Minn.   91,   52   N.  W. 

that  purpose,  and   the    statements    of  274. 

,  what  they  say  in  the  presence  of  each  70  Commonwealth     v.      Vose,      157 

other  are  regarded  as  the  statements  Mass.  393,  17  L.  R.  A.  813,  32  N.  E. 

of   the   persons   themselves;    and   like  355.    To  the  report  in  the  last-named 

any  other  admission  may  be  shown  by  volume  there  is  appended  a  useful  note 

the    testimony    of    any    person    who  on  the  Admissibility  generally  of  such 

heard  them  without  calling  the  inter-  statements. 
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nothing  appears  to  shov?"  that  their  respective  relations  to 
the  interpreter  differ,  they  may  be  said  to  constitute  him 
their  joint  agent  to  do  for  both  that  in  which  they  have  a 
joint  interest.  They  wish  to  communicate  with  each  other, 
they  choose  a  mode  of  communication,  they  enter  into  con- 
versation, and  the  words  of  the  interpreter,  which  are  their 
necessary  medium  of  communication,  are  adopted  by  both, 
and  made  a  part  of  their  conversation  as  much  as  those 
which  fall  from  their  own  lips.  They  cannot  complain  if 
the  language  of  the  interpreter  is  taken  as  their  own  by 
anyone  who  is  interested  in  the  conversation.  Interpreta- 
tion under  such  circumstances  is  prima  facie  to  be  deemed 
correct.  There  is  an  old  Wisconsin  case,''^  which  held  that 
although  the  circumstances  may  be  such  as  to  make  the 
interpreter  an  agent  whose  words  are  binding  on  the  par- 
ties, he  is  not  necessarily  an  agent;  and  the  mere  fact  that 
a  person  contracts  with  another  whose  language  he  does 
not  understand,  by  means  of  an  interpreter,  does  not  con- 
stitute the  latter  an  agent  so  as  to  bind  him  by  a  false 
translation  of  the  language  of  the  parties.  We  cannot  fol- 
low this  reasoning  at  all.  On  every  legal  and  logical 
ground  the  interpreter  is  the  agent,  and  if  he  has  inter- 
preted falsely,  as  in  the  case  referred  to,  the  parties  must 
look  for  their  remedy  from  some  other  source  than  that  of 
repudiation  to  the  agency.  There  seems  to  be  no  support 
for  the  proposition.  Indeed,  in  a  later  case  from  the  same 
state,''^  the  dictum  of  the  earlier  one  is  unnoticed,  and  we 
find  the  court  saying:  "It  is  understood  that  what  is  said 
to  a  person  who  acts  as  an  interpreter  between  the  person 
speaking  and  other  third  parties  will  be  repeated  to  such 
other  parties  in  the  language  which  they  understand.  The 
person  speaking  through  an  interpreter  virtually  says  to 
such  other  person,  'You  listen  to  what  the  interpreter  says, 
and  he  will  tell  you  what  I  say ' ;  and  what  the  interpreter 
says  is  to  be  taken  as  the  language  of  the  person  speaking 

11  Diener  v.  Schley,  5  Wis.  483. 

72  Nadau  v.  White  River  Lumber  Co.,  76  Wis.  120,  20  Am.  St.  Eep.  29,  43 
N.  W.  1135. 
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through,  him,  and  may  therefore  be  admitted  in  evidence 
against  him,  under  the  rule  that  the  statement  of  a  third 
person  is  receivable  in  evidence  against  a  party  who  has 
expressly  referred  another  to  him  for  information  as  to 
any  matter."  One  who  acts  as  interpreter  during  a  trial  is 
not  the  agent  of  the  parties,  but  the  officer  of  the  court.''^ 
His  statements  given  on  a  former  trial  cannot  be  admitted 
as  evidence  unless  his  absence  is  satisfactorily  explained.'^* 

§  266  (268).  Declarations  of  persons  acting  in  a  repre- 
sentative capacity. — We  have  seen  that  generally  the  com- 
petency of  admissions  is  not  affected  by  the  time  at  which 
they  are  made.''®  But  it  is  an  important  qualification  of 
the  last  statement  that,  if  the  admission  is  made  by  a  per- 
son suing  or  being  sued  in  a  representative  capacity  only, 
it  must  be  made  whUe  the  person  making  it  sustains  that 
capacity.'*  And  even  then,  as  we  shall  show,  the  state- 
ments are  not  always  admissible.  Thus,  although  it  has 
sometimes  been  intimated  that  the  statements  of  an  ex- 
ecutor or  assignee  or  other  representative  made  before  his 
appointment  might  be  admissible,''  yet  it  is  the  rule  sus- 
tained by  the  weight  of  authority  that  such  admissions  of 
an  executor  or  administrator,'^  guardian,'^  or  trustee^" 
cannot  be  received,  except  to  affect  themselves  individu- 
ally,^^ although  statements  of  such  persons  might  be  compe- 

73  Schearer  v.  Harber,  36  Ind.  536.  77  Smith  v.  Morgan,  2  Moody  &  B. 

74  People  V.  Ah  Tute,  56  Cal.  119;       ^^'^-  „ 

People   y    Lee    Pat,     54     Cal.     527;  '«  Church  v.  Howard,  79  N.  Y.  4(5; 

Schearer  v.  Harber,  36  Ind.  536.  ^'°°^^  ^-  ^'''''  ^^  ^«-  ^07;  Dent,  v. 

Dent,  8  GiU   (Md.),  482;   Prudential 

75  See  §  236,  ante.  Ins.   Co.   v.   Fredericks,   41   HI.   App. 

76  Freeman  v.  Brewster,  93  Ga.  419;  Duffy  v.  Stymest,  5  All.  (Can.) 
648,  21  S.  E.  165;  Horkan  v.  Ben-  197;  Nicholson  D.  Spafford  v.  Rea,  3 
ning.  111  Ga.  126,  36  S.  E.  432;  Lewis  O.  S.  (Can.)  84. 

V.  Warden,  163  Mo.  App.  256,  143  S.  79  Lamar  v,  Micou,  112  XT.  S.  452, 

W.    165;     Charlotte    O.   &  F.   Co.  v.  28  L.  Ed.  751,  5  Sup.  Ct.  Eep.  2!:!1; 

Rippy,  123  N.  0.  656,  31  S.  E.  879;  Westenfelder  v.  Green,  24  Or.  448,  34 

Jlissouri  etc.  E.  Co.  v.  e«ntry,  31  Okl.  Pae.  23. 

579,  122  Pae.  537;  Williams  v.  Culver,  so  Moore  v.  Butler,  48  N.  H.  161. 

39  Or.  337,  64  Pae.  763.  81  Whiton  v.  Snyder,  88  N.  Y.  299. 
Evidence  II — 31 
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tent,  if  made  while  representing  the  person  beneficially 
interested,  and  in  the  transaction  of  business  or  in  perform- 
ance of  the  trust  in, such  manner  as  to  be  part  of  the  res 
gestae.^^  Dealing  with  the  various  representative  classes, 
we  find  that  the  admissions  made  during  the  representative 
tenure  of  a  trustee  are  competent  against  his  beneficiary, 
assuming  them  to  be  made  within  the  scope  of  his  au- 
thority;^^ but  not  those  of  a  mere  "dry"  or  "technical" 
trustee.**  The  same  rule  applies  to  admissions  of  guard- 
ians.*' The  admissions  of  a  guardian  which  mean  the 
sacrifice  and  giving  away  of  the  ward's  property  are  never 
held  to  be  binding.*"     In  like  manner  a  guardian  ad  litem, 


82  Church  V.  Howard,  79  N.  Y.  415 ; 

Whitou    V.     Snyder,   88 ,  N.   Y,   299; 
Faimce  v.  Gray,  21  Pick.  (Mass.)  243. 

83  Belknap  Sav.  Bk.  v.  Lamar  Land 
etc.  Go.,  28  Colo.  326,  64  Pac.  212, 
(where  the  court  refused  to  hold  bene- 
ficiaries bound  by  fraudulent  admis- 
sions of  a  faithless  trustee.  ""We  decline 
to  dignify  with  discussion  the  argu- 
ment that  such  action  of  a  trustee  binds 
its  beneficiaries.  We  merely  dismiss  it, 
with  the  observation  that  neither  in 
morals  nor  in  law  will  it  bear  scrutiny, 
and  a  court  of  equity  will  not  listen 
for  a  moment  to  such  an  uncon- 
scionable proposition") ;  Knorr  v. 
Eaymondj  73  Ga.  749  ("If  he  was  a 
continuing  trustee,  holding  the  legal 
title  for  them,  his  admissions,  while 
actually  handling  '  the  subject  matter 
of  the  trust,  in  such  acts  as  collecting 
the  rents  (which  as  trustee  he  was  au- 
thorized to  do),  would  be  good 
against  them") ;  Franklin  Bank  v. 
Cooper,  36  Me.  179;  Chipman  v.  Kel- 
logg, 60  Mich.  438,  27  N.  W.  592 
(where  the  trustee  was  dea;d);  Ten- 
ney  v.  Evans,  14  N.  H.  843,  40  Am, 
Dec.  194;  Helm  v.  Steele,  3  Humph. 
(Tenn.)  472. 

84  Thompson  v.  Drnko,  32  Ala.  99; 
Fargason  v.  Edrington,  49  Ark.  207, 


4  S.  W.  763;  Townsend  Sav.  Bank 
V.  Todd,  47  Conn.  190;  Bragg  v. 
Geddes,  93  111.  39,  5  Morr.  Min.  Eep. 
624;  First  Nat.  Bank  v.  Farmers' 
etc.  Bank,  171  Ind.  323,  86  N.  E.  417; 
Allen  V.  Everett,  12  B.  Mon.  (Ky.) 
371;  Stratton  v.  Edwards,  174  Mass. 
374,  54  N.  E.  886;  Thompson  v.  Me- 
costa, 141  Mich.  175,  104  N.  W.  694; 
Eitelgeorge  v.  Mutual  House  Bldg. 
Assn.,  69  Mo.  52;  Barber  v.  Bennett, 
60  yt.  662,  1  L.  K.  A.  224,  15  Atl. 
348,  Caldwell's  Exr.  v.  Prindle,  19 
W.  Va.  604,  6  Am.  St.  Eep.  141. 

85  Chisholm  v.  Newton,  1  Ala.  371; 
Karick  v.  Vandevier,  11  Colo.  App. 
116,  52  Pac.  743;:  Knights  Templars 
etc.  Co.  V.  Crayton,  110  111.  App.  648; 

.  Neal  v.  Lapleine,  48  La.  Ann.  424, 
19  South.  261;  Queatham  v.  Modern 
Woodmen  of  America,  148  Mo.  App. 
33,  127  S.  W.  651;  Stevens  v.  Con- 
tinental Casualty  Co.,  12  N.  D.  463, 
97  N.  W.  862;  Westenf  elder  v. 
Green,  24  Or.  448,  34  Pac.  23. 

86  Kidwell  V.  Ketlev,  146  Cal.  12, 
79  Pac.  514;  Cochran  v.  McDowell, 
15  111.  10;  Chaffin  v.  Kimball's  Heirs, 
23  111.  36;  Grain  v.  Parker,  1  Ind. 
374;  Cooper  v.  Mayhew,  40  Mich. 
528;  Collins  V.  Trotter,  S]  Mo.  275; 
Lathers  v.  Fish,  4  Lans.  (N.  Y.)  213. 
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next  friend,  or  prochein  ami  is  not  a  party  to  a  suit  in  sucli 
a  sense  that  his  admissions  or  declarations  out  of  court 
should  be  received."''  With  executors  and  administrators 
the  law  is  different,  in  that  they  are,  specially  charged  with 
the  general  interests  of  the  estate,  and  statements  made 
concerning  it  while  they  are  transacting  its  business  are  ad- 
missible.^^ The  courts  are  divided  as  to  the  admissibility 
of  admissions  of  one  of  two  coexecutors  or  administrators. 
It  has  been  held  that  the  statements  are  admissible  against 
the  estate  represented  but  not  conclusive,  and  this  seems 
to  be  good  law,  as  it  leaves  it  open  to  the  other  representa- 
tive to  affirm  or  challenge  it  as  may  be  required  in  the  in- 
terests of  the  estate.*"  On  the  other  hand,  there  are  deci- 
sions that  the  statements  to  be  admissible  must  have  been 
made  in  presence  of  the  corepresentative.®"    In  the  case 


87  Matthews  v.  Dowling,  54  Ala. 
202;  Hammer  v.  Pierce,  5  Harr. 
(Del.)  304;  Buck  v.  Haddock,  167 
111.  219,  47  N.  E.  208;  Hiatt  v. 
Brooks,  11  Ind.  508;  Cooper  v.  May- 
hew,  40  Mich.  528;  Mertz  v.  Det- 
weiler,  8  Watts  &  S.  (Pa,)  376. 

88  Blae  V.  Blue,  155  Ala.  206,  46 
South.  751;  Eoberts  v.  Trawiek,  13 
Ala.  68;  Plant  v.  MeEwen,  4  Conn. 
544;  Horkan  v.  Benning,  111  Ga. 
126,  36  S.  E.  432;  Freeman  v.  Brew- 
ster, 93  Ga.  648,  21  S.  E.  165;  Pru- 
dential Ins.  Co.  V.  Fredericks,  41 
ni.  App.  419;  Eckert  v.  Triplett,  48 
Ind.  174,  17  Am.  Eep.  735;  Sohmid 
V.  Kreismer,  31  Iowa,  479;  Hadlock 
V.  Brooks,  178  Mass.  425,  59  N.  E. 
lOOS;  Faunce  v.  Gray,  21  Pick. 
(Mass.)  243;  Kingsbury  v.  Joseph, 
94  Mo.  App.  298,  68  S.  W.  93;  Davis 
V.  Gallagher,  124  N.  Y.  487,  26  N. 
E.  1045;  Grouse  v.  Judson,  41  Misc. 
.Eep.  338,  84  N.  Y.  Supp.  755;  Dan 
V.  Brown,  4  Cow.  (N.  Y.)  483,  15 
Am.  Dec.  395;  Whiten  v.  Snyder, 
88  N.  y.  299;  Matoon  v.  Clapp's 
Heirs,  8  Ohio,  248;  Hueston's  Admr. 


V.  Hueston,  2  Ohio  St.  488;  Williams 
V.  Culver,  39  Or.  337,  64  Pac.  763; 
Hunt's  Appeal,  100  Pa.  590;  Haly- 
burton  v.  Kershaw,  3  Desaus.  (S.  C.) 
105;  Lashlee  v.  Jacobs,  28  Tenn. 
(9  Humph.)  718;  Lindsey  v.  White 
(Tex.  Civ.  App.),  61  S.  W.  438; 
Wheelockv.  Wheeloek-,,  5  Vt.  433. 

89  James  v.  Hackley,  16  Johns. 
(N.  Y.)  273;  Grouse  v.  Judson,  41 
Misc.  Eep.  338,, ,84  N.  Y.  Supp.  755 
(following  Breese  v.  Graves,  67  App. 
Div.  322,  73,  N.  Y.  Supp.  167). 

90  Bruyn  v.  Eussell,  52  Hun,  17, 
4.N.  Y.  Supp.  784.  The  law  is  well 
expressed  in  Church  v.  Howard,  79 
N.  Y.  415.  According  to  that  case, 
it  is  held  in  the  decisions  of  the 
courts  of  New  York  that  the  decla- 
rations of  an  administrator  or  exec- 
utor cannot  be  received  as  evidence 
as  against  either  his  coexecutor  or 
coadministrator,  or  as  against  the 
heirs  or  devisees:  Hammon  v.  Hunt- 
ley, 4  Cow.  (N.  Y.)  493;  Mclntire 
V.  Morris'  Admrs.,  14  Wend.  (N.  Y.) 
90;  Cayuga  Co.  Bank  v.  Bennett,  5 
Hili   (N.   Y.),  '236;  Lane   v.  Doty,  4 
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of  coreceivers,  the  law  is  clearly  laid  down  that  each  is 
equal  in  authority  to  the  other,  and  would  have  the  right, 
in  the  ordinary  conduct  of  business,  to  give  directions  con- 
cerning it,  and  both  need  not  be  present  or  participate 
therein  in  order  tq  authorize  action  thereon.®' 


§267(269).    Admissions    by    public    corporations. — A 

public  corporation  may  make  admissions  in  two  different 
ways^ — by  its  records  and  by  officers  or  agents  duly  au- 
thorized in  that  behalf.  When  a  corporation  performs  acts 
or  makes  declarations,  either  acting  formally  as  a  cor- 


Barb.  (N.  Y.)  530;  Elwood  v.  Deifen- 
dorf,  5  Barb.,  (N.  Y.)  398.  Although 
■the  cases  cited  relate  more,  particu- 
larly to  the  admissions  or  declara- 
tions of  a  eofexeeutor  or  coadminis- 
trator as  against  an  associate,  and 
the  precise  qu'estion  now  presented 
was  not  decided,  it  would  appear 
to  follow,  as  a  logical  sequence  of 
the  decisions,  that  the  admission 
made  by  a  sole  administrator  or  ex- 
ecutor, or  of  all  of  them  together, 
would  be  competent  evidence  and 
obligatory,  if  such  admission  was 
made  while  engaged  in  the  perform- 
ance of  some  act  relating  to  the 
estate.  The  act  should  be  such  as 
called  for  and  made  the  declaration 
pertinent,  and  the  declaration  should 
accompany  such  act,  so  as  to  con- 
stitute a  part  of  the  res  gestae. 
When  such  is  the  case,  the  admis- 
sions of  an  administrator  may,  we 
think,  bind  the  estate.  But  loose 
declarations  to  third  parties,  who 
have  no  interest  or  connection  with 
the  estate  or  the  subject  matter, 
entirely  distinct  from  the  discharge 
of  the  official  functions  of  the  ad- 
ministrator, and  in  no  way  relating 
to  the  estate,  cannot  have  any  such 
efeect. 

91  Shirk    v.    Brookfield,    77    App. 
Div.  ,295,  79  N.  Y.  Supp.  225.     "As 


the  receivers  had  contracted  with 
the  plaintiff,  it  is  evident  that  con- 
versations had  with  either  or  both 
in  respect  to  the  subject  matter  of 
the  services  and  of  the  compensa- 
tion therefor  were  competent.  To 
hold  that  both  receivers  must  be 
present  and  participate  in  a  given 
action  with  reference  to  the  manage- 
ment and  control  of  the  receivership 
property  seriously  affects  the  right 
of  the  plaintiff  to  show  what  he  did 
in  connection  with  the  business,  and 
the  authority  therefor If  dif- 
ferences arise  between  them,  it  does 
not  deprive  either  of  authority  to  act. 
They  are  the  representatives  of  the 
court,  and  the  act  itself,  if  within 
the  power  of  the  receiver  to  do,  will 
be  upheld.  This  certainly  must  be 
the  rule  where  the  power  to  act  ex- 
ists, and  the  action  itself  is  within 
their  power,  and  has  not  been  repu- 
diated, either  by  themselves  or  the 
court.  Where  receivers  become  hos- 
tile, the  court  can  intervene  to  remove 
them  and  appoint  another:  Meier  v. 
Kansas  Pac.  Ry.  Co.,  5  Dill.  476,  Fed. 
Cas.  No.  9395.  But  the  act  of  a 
receiver,  lawful  in  itself,  and  within 
his  powers,  may  be  upheld,  and  per- 
sons are  justified  in  dealing  with  the 
receiver   to    that    extent." 
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poration,  or  informally  by  its  officers  or  agents  acting 
within  the  scope  of  their  authority,  such  admissions,  like 
those  of  an  individual,  may  be  offered  in  evidence  by  the 
adverse  party. "^  Thus  where  a  town  pays  another  town 
for  supplies  furnished  a  pauper,  such  payment  is  an  im- 
plied admission  of  the  liability,  and  may  be  proved  in  a 
subsequent  action  for  other  supplies  furnished  the  same 
pauper.^^  Of  course  the  records  of  a  corporation,  munici- 
pal or  private,  are  admissible  in  favor  of  the  adverse  party 
to  prove  such  matters  in  the  nature  of  admissions  as  they 
contain.  It  was  formerly  held  that  since  the  inhabitants 
of  towns,  parishes  and  other  municipal  and  gwasi-municipal 
corporations  were  parties  to  the  action,  and  were  interested 
in  the  result,  their  declarations  might  be  received  as  the 
admissions  of  the  corporation;®*  but  this  rule  has  not  pre- 
vailed in  the  United  States.  Whether  the  action  is  brought 
in  the  name  of  the  municipality  or  in  the  name  of  the  in- 
habitants, the  interest  is  deemed  too  remote  to  permit  the 
corporation  to  be  charged  by  the  declarations  of  its  citi- 
zens.®^ It  needs  no  demonstration  that,  having  regard  to 
the  importance  of  the  interests  involved,  and  that  it  is 
for  the  public  convenience  that  duly  authorized  ofiicers 
should  be  empowered  to  speak  for  and  bind  the  public  cor- 
porations, their  powers  are  strictly  limited  to  the  scope 
of  their  authority,  and  if  that  is  exceeded,  the  admissions 

92  Sharon  v.  Town  of  Salisbiiry,  29  93  Sharon    v.    Salisbury,    29    Conn. 

Conn.  113;  Hofacre  v.  Montioeilo,  128  113. 

Iowa,  239,  103  N.  W.  488;  Yordj  ,v.  ^  ^^x  v.  Hardwick,  11  East,  579, 

Marshall  Co.,  86  Iowa,  340,  53  N.  W.  ^^^  Eng.  Reprint,  1129;  Eeg.  y.  Ad- 

298;    Commercial   W.    Co.   v.   Boston,  ^^fW    5  Q.  B.   187,   114  Eng.  Ee- 

194  Mass.  460,  80  N.  B.  645;   Blan-  P™*'  ]^^V' ^ZJ' T"     '^J'T"' 

,      ,        -D,     ,\  ,n„  ,j-         ,Ao  1   ^im\s  &  a.   637;   Eex  v.  Woburn, 

chard  v.  Blackstone,  102  Mass.   343;  m  i?    j.    onir    lAo  -n.        -6       •  ^    onr 

„,  '  ,      ,„„  10  East,  395,  103  Eng.  Reprint,  825; 

Blackmpre  v.  Boardman,  28  Mo.  420;  ^  (Jreenl   Ev    S  175 
Gray  v.  EoUinsford,   58   N.   H.   253;  ^  TrustJs    of    Village    of    Water- 

Youngstown    v.    Moore,    30    Ohio    St.  ^^^^  ^    ^owen,  4  Paige  Ch.   (N.  Y.) 

133;  Los  Angeles  City  Water  Co.  v.  510^   37   Am.  Dee.   80 ;   Burlington   T. 

City   of  Los   Angeles,   88   Fed.   720;  Calais,  1  Vt.  385,  18  Am.  Dee.  691; 

Reg.    V.    Inhabitants    of    Adderbury  Low  v.  Perkins,  10  Vt.  532,  33  Am. 

East,  5  Ad.  &  E.,  N.  S.,  187,  48  Eng.  Dee.  217;  Morrell  v.  Dixfield,  30  Ms. 

Com.  L.  186,  114  Eng.  Reprint,  1219.  157;  LandofE,  In  re,  34  N.  H.  163. 
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are  of  no  avail  against  fheir  employers,  whether  the  em- 
ployers are  the  national  or  the  state  or  the  municipal  cor- 
poration.^^ Municipal  corporations  are  compelled  to  act 
through  their  officers  and  agents;  and  the  declarations  of 
such  officers  and  agents,  when  within  the  scope  of  their 
employment  and  accompanying  their  acts,  are  admissible 
as  a  part  of  the  res  gestae.^''  The  rule  has  been  explicitly 
laid  down  that  a  corporation,  municipal  as  well  as  private, 
is  bound  by  the  declarations  of  its  officers,  where  such 
declarations  accompany,  and  are  explanatory  of,  an  act 
done  by  the  officer  in  the  scope  of  his  authority."*  In  all 
American  courts,  towns  and  otlier  corporations  are  now  to 
be  considered  subject  to  the  same  presumptions  and  im- 
plications arising  from  their  corporate  acts  or  the  acts 
of  their  agents,  within  the  scope  of  their  authority,  without 
either  vote,  deed,  or  writing,  as  in  the  case  of  natural  per- 
sons."® They  may  be  bound  by  the  express  promise  of 
their  agents  or  officers,  acting  within  the  scope  of  their 
authority,  or  such  promise  may  be  implied  against  the  cor- 
poration from  the  acts  of  its  agents  within  their  authority, 
as  in  the  case  of  natural  persons. ^'"'  Where  county  com- 
missioners had  power  to  grant  licenses  for  ferries  and  had 

88  Connecticut    Insane    Hospital  v.  N.  W.  696.     See  note  on  declarations 

Brookfield,  69  Conn.  1,  36  Atl.  1017;  of  agents  of  corporations  to  Stewart 

Foss   V.   Whitehouse,   94  Me.   491,   48  v.  Huntingdon  Bank,  14  Am.  Dec.  632. 

Atl.    109 ;    Blandiard    v.    Blackstone,  98  Glidden    v.    Town    of   Unity,   33 

102  Mass.  ,343;  Thornton  v.  Campton,  N.  H.  571;  La  Salle  County  v.  Sim- 

17    N.    H.    338;    Cortland    County    v.  mons,  10  111.   (5  Gilm.)   513;   Coving- 

Herkimer  County,  44  N.  Y.  22;  Weir  ton   etc.   E.   R.   Co.   v,   Ingles,   l.-i   B. 

V.  Plymouth,  148  Pa.  566,  24  Atl.  94;  Mdn.  (Ky.)  637;  Gray  v.  Rollinsford, 

Tower  V.  Town 'of  Rutland,  56  Vt.  28;  58    K    H.    253;    Toll   Bridge    Co.    v. 

Lee   V.    Monroe,    7   Cranch     (U.    S.),  Betsworth,   30   Conn.   380;    Grimes   v. 

366,  3  L.  Ed.  373;   Chicago  v.  Greer,  Keene,  52  N.  H.  330. 

9  Wall.   (U.  S.)   726,  19  L.  Ed.  769;  "9  Vide   authorities    collected   in   2 

Los  Angeles  City  Water  Co.   v.   City  Kent.  Com.  290,  and  Ang.  &  A.  Corp. 

of  Los  Angeles,  88  Fed.  720;   Girvan  212. 

V.  St.,  John,  11  New  Brunsw.  411.  lOO  Smith   v.   First   Cong.   Meeting- 

97  Gray  v.  Rollinsford,  58  N.  H.  house,  8  Pick.  (Mass.)  178;  Bellows 
253;  Chicago  v.  Greer,  9  Wall.  (U.  v.  Bank,  2  Mason,  31,  Fed.  Cas.  No. 
S.)  726,  19  L.  Ed.  769;  Farrell  v.  1279;  Glidden  v.  Town  of  Unity,  ait- 
City  of  Dubuque,  129  Iowa,  447,  105  pra. 
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declared  that  they  would  give  the  license  for  a  certain 
ferry  to  the  person  who  would  donate  the  largest  sum  of 
money  to  the  county,  the  court  said:  "The  declarations 
of  the  commissioners  respecting  the  payment  of  the  money 
were  not  competent  evidence  against  the  county.  They 
were  not  made  by  them  while  officially  representing  the 
county  in  this  transaction.  The  declarations  of  an  agent, 
while  engaged  in  the  business  of  his  principal,  respecting 
a  particular  matter  then  depending,  are  a  part  of  the  res 
gestae  of  the  transaction,  and  binding  on  the  principal;  but 
those  made  out  of  the  course  of  the  agency,  when  the  agent 
is  not  acting  for  the  principal  in  the  particular  transaction 
concerning  which  they  are  made,  are  mere  hearsay,  and  not 
admissible  in  evidence  against  the  principal."^  The  doc- 
trine is  well  settled  that,  where  the  acts  of  the  agent  will 
bind  the  principal,  then  his  representations  and  statements 
respecting  the  subject  matter  will  also  bind  him,  if  made  at 
the  same  time,  and  constituting  part  of  the  res  gestae. 
Wherever  what  the  agent  did  is  admissible  in  evidence, 
then  whatever  he  said  on  the  subject  while  doing  it  is  also 
evidence  against  the  principal.^  Wliere  joint  committees 
of  a  city  and  a  water  company,  appointed  for  the  purpose 
of  fixing  water  rates,  reported  that  water  rates  had  been 
established,  taking  as  a  guide  the  rates  charged  in  two 
previous  years,  which  report  had  been  accepted  and  ap- 
proved by  the  mayor  and  council  of  the  city,  it  was  held 
that  the  committees  above  mentioned  were  in  the  perform- 
ance of  the  duty  expressly  enjoined  upon  them  by  the 
city,  and  the  statements  in  their  reports  that  they  had  fol- 
lowed the  rates  in  such  previous  years  were  explanatory 
of  the  rates  they  established,  and  therefore  said  statements 
were  clearly  within  the  rule  enunciated  by  the  foregoing 
authorities.  The  same  remark  applies  to  the  actions  of 
the  council  and  mayor  in  accepting  and  approving  their 
reports.*    In  a  recent  Iowa  case  the  rule  was  iagain  em- 

1  La   Salle   County   v.   Simmons,   5'         2  Covington   etc.   E.   Co.   v.   Ingles, 
Gilm.  (111.)  513;  1  Greenl.  Ev.,  §§  113,       15  B.  Mon.   (Ky.)   637. 
114;  Story,  Ag.,  §§  134,  135.    '  3  Los   Angeles    City   Water   Co.   v. 

City  of  Los  Angeles,  88  Fed.  720. 
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phasized.  It  was  an  action ,  against  a  county  for  personal 
injury  resulting  from  the  collapse  of  a  bridge.  Two  or 
three  weeks  before  the  bridge  fell,  it  had  been  examined 
by  three  members  of  the  defendant's  board  of  super- 
visors, and  several  days  after  it  fell  the  plaintiff  was  told 
by  one  of  the  members  who  made  such  examination,  in 
substance,  that  they  foimd  the  bridge  in  a  bad  and  unsafe 
condition.  The  plaintiff  was  permitted,  over  the  defend- 
ant's objections,  to  detail  his  conversation  with  such  mem- 
ber of  the  board.  The  court  held  that  the  member  of  the 
board  had  supervision  of  the  bridge  in  question  at  the  time 
he  with  the  other  members  of  the  board  made  the  examina- 
tion in  question,  but  at  the  time  he  made  the  statement  to 
the  plaintiff  as  to  its  then  condition  he  was  not  engaged 
in  the  performance  of  any  duty  connected  therewith  or  re- 
ferring thereto.  The  testimony  was  therefore  incompetent, 
and,  as  it  related  to  a  vital  question  in  the  case,  it  could  not 
be  otherwise  than  prejudicial  to  the  defendant.*  In  Texas, 
following  the  line  of  reliable  authority,  it  has  been  held  that 
the  admissions  of  a  county  officer  that  his  county  did  not 
claim  certain  land  which  had  been  surveyed  for  it,  and  that 
it  had  relocated  the  certificates  by  virtue  of  which  said  land 
had  been  located,  were  inadmissible  for  the  purpose  of 
showing  such  relocation.^     The  law,  therefore,  is  that  when 

4  Eseher  v.  Carroll  County,  146  24  N.  W.  242.  In  the  McPherrin  case 
Iowa,  738,  125  N.  W.  810:  In  Yordy  it  was  said:  "Under  this  rule  (as  to 
T.  Marshall  County,  86  Iowa,  340,  53  the  declarations  of  an  agent)  plain- 
N.  W.  298,  such  testimony  was  held  tiff  was  entitled  to  introduce  evidence 
incompetent  because  the  declaration  of  the  declarations  in  question  only 
was  made  by  an  agent  of  the  county  in  case  he  had  established  that  the 
who  was  not  at  the  time  of  making  person  who  made  them  was  in  fact 
it  engaged  in  official  business,  and  the  agent  of  the  defendant,  that  they 
that  the  declaration  was  not  a  part  related  to  a  matter  within  the  scope 
of  the  res  gestae.  The  Yordy  case  of  his  employment  as  such  agent,  and 
followed  the  rule  that  had  already  that  at  the  time  of  making  them  he 
been  announced  in  Sweatland  v.  lUi-  was  engaged  in  the  performance  of 
nois  etc.  Tel.  Co.,  27  Iowa,  433,  1  some  duty  with  reference  to  the  mat- 
Am.  Eep.  285;  Treadway  v.  Sioux  ter  to  which  they  related." 
City  etc.  Railway  Co.,  40  Iowa,  526;  5  Lamar  County  v.  Talley  (Tex.  Civ. 
MePherrin  v.  Jennings,  66  Iowa,  622,  App.),  127  S.  W.  272. 
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the  declarations  are  not  connected  with  the  acts  of  agency, 
or  are  not  of  an  official  character,  which  necessarily  includes 
their  being  made  during  tenure  of  office,  they  are  hearsay 
and  inadmissible."  The  subsequent  declarations  of  town 
officers  are  not  admissible  to  prove  the  liability  of  the  town 
for  the  repair  of  a  highway;'^  nor  of  the  service  of  notice  of 
injury;^  nor  are  declarations  of  the  general  attorney  of  a 
county  that  the  county  will  pay  a  certain  debt  admissible;^ 
nor  the  declarations  of  an  alderman,  while  not  transacting 
the  business  of  the  city;^''  nor  declarations  of  an  overseer 
of  the  poor;^^  nor  of  a  trustee  of  a  school  district;''-^  nor  of 
a  moderator  of  a  town  meeting.^^  The  report  of  a  com- 
mittee appointed  to  inquire  into  a  given  question  is  not  an 
admission  of  the  municipality  in  respect  thereto." 


6  School  Directors'  Dist.  No.  2  v. 
Wallace,  9  HI.  App.  312;  La  Salle 
County  V.  Simmons,  5  Gilm.  (111.) 
5.1.3;  Holten  v.  Board  of  Commrs.,  55 
Ind.  194;  Yordy  v.  Marshall  Co.,  86 
Iowa,  340,  53  N.  W.  298;  Foss  v. 
Wbitehouse,  94  Me.  491,  48  Atl.  109; 
Weeks  v.  Inhabitants  of  Needham, 
156  Mass.  289,  31  N.  E.  8 ;  Blanehard 
V.  Blackstone,  102  Mass.  34g;  Moore 
V.  Hazelton  Township,  118  Mich.  425, 
76  N.  W.  977;  South  Omaha  v.  Wrze- 
Binski,  66  Neb.  790,  92  N.  W.  1045; 
Stone  V.  Town  of  Poland,  58  Hun,  21, 
11  N.  Y.  Supp.  498;  Adkins  v.  Mon- 
mouth, 41  Or.  266,  68  Pac.  737; 
Green  v.  North  BufCalo  Tp.,  56  Pa. 
110;  Austin  v.  Porbis,  99  Tex.  234, 
8D  S.  W.  405;  Green  v.  Town  of 
Woodbury,  48  Vt.  5;  United  States 
V.  Martin,  2  Paine,  68,  Ped.  Cas.  No. 
15,732.  The  case  of  City  of  Chicago 
I'.  Waukesha  Brewing  Co.,  97  111.  App. 
583,  contains  an  interesting  illustra- 
tion of  the  admissibility  of  declara- 
tions by  a  subordinate  city  officer  in 
relating  to  a  party  his  instructions. 
They  were  properly  held  to  be  admis- 
sible, and  although  the  ground  is  not 


stated,  it  may  be  assumed  as  the  au- 
thorized statement  of  a  subagent. 

7  Polsom  V.  Town  of  Underhill,  36 
Vt.  580.  See  note  pn  "Necessity 
That  Declaration  or  Admission  of 
Public  Officer,  to  be  Admissible  in 
Evidence,  be  Part  of  Ees  Gestae," 
on  Garske  v.  Ridgevi,lle,  3  Ann.  Cas. 
749. 

8  Garske  v.  Bidgeville,  123  Wis. 
503,  3  Ann.  Cas.  747,  102  N.  W.  22. 

9  Holten  V.  Board  of  Commrs.,  55 
Ind.  194. 

10  Mitchell  V.  City  of  Rockland,  41 
Me.  368,  66  Am.'  Dee.  252. 

U  Green  v.  North  Buffalo  Tp.,  56 
Pa.  110;  Corihna  v.  Exeter,  13  jie. 
321. 

12  Walker  v.  Dunspaugh,  20  N.  Y. 
170. 

13  Morrell  v.  Dixfield,  30  Me.  157. 
1*  Collins    V.    Dorchester,    6    Cush. 

(Mass.)  396;  Dudley  v.  Weston,  1 
Met.  (Mass.)  477.  It  is  to  be  noted, 
however,  that  these  reports  of  commit- 
tees do  not  come  within  range  of  the 
decision  in  Los  Angeles  City  Water 
Co.  V.  City  of  Los  Angeles,  88  Ped. 
720.     These  reports    were  "received" 
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§  268  (270).    Admissions  by  private  corporations. — The 

same  general  rules  stated  in  the  last  section  apply  in  the 
case  of  private  corporations,  The  declarations  of  their 
officers  and  agents  are  not  admissible  unless  they  are  made 
while  acting  within  the  scope  of  their  authority  as  a  part  of 
the  res  gestae  relating  to  the  present  transactions.^^  It 
must  first  be  shown  that  the  person  in  question  is  an  officer 


by  the  eity  council  and  admitted  no 
liability  on  the  part  of  ,the  cities. 
One  was  a  s'uggested  compromise  and 
the  other  a  report  on  the  highway 
where  the  injury,  occurred,  but  at  a 
date  long,  previous  to  the  accident 
which  formed  the  subject  matter  of 
the  action.  In  the  Los  Angeles  case 
the  committee  were  specially  ap- 
pointed to  fix  a  rate,  did  fix  it  and 
its  report  was  adopted  as  the  rate. 

15  Bailey  v.  Blackshear  Co.,  142 
Ala.  254,  37  South.  827;  Western 
Union  Tel.  Co.  y.  Woodard,  84  Ark. 
323,  18  Ann.  Gas.  354,  105  S.  W. 
579 ;  Eelley  v.,  Campbell,  134  Cal.  175, 
66  Pac.  220;  Bishop  etc.  v.  Treasurer 
Denver,  37  Colo.  378,  86  Pac.  1021; 
Beardsley  v.  Smith,  16  Conn.  368,  41 
Am.  Dec.  148;  Robert  E.  Sizer  &  Co. 
V.  G.  T.  Melton  &  Sons,  129,  Ga.  143, 
58  S.  B.  1055 ;  Chicago  B.  &  Q.  R. 
R.  Co.  V.  Coleman,  18  111.  297,  68 
Am.  Dec.  544;  Adams  Exp.  Co..  v. 
Harris,  120' Ind.  73,  16  Am.  St.  Rep. 
315,  7  L.  R.  A.  214,  "21  N.  B.  340; 
Vohs  v.,,A.  B,  ShortWU  Co.,  124  Iowa, 
471,  100  N.  W.  495 ;  Hamilton  Buggy 
Co.  V.  Iowa  Buggy  Co.,  88  Iowa,  364, 
55  N.  W.  496;  J.  I.  Case  Plow  Works 
V.  Pulsif  er,  79  Kan.  176,  98  Pac.  787 ; 
Miissellam  ^.  Cincinnati  etc.  Hy.  Co., 
126  Ky.  500,  31  Ky.  Law  Rep.  908, 
104  S.  W.'  337;  Polleys  v.  Ocean  Ins. 
Co.,  14  Me.  141;  Pennsylvania  R.  Co. 
V.  Orem  Fruit  St,  Produce  Co.  of  Bal- 
timore City,  111  Md.  356,  73  Atl.  571; 
Garfield  &  Proctor  Coal  Co.  v.  Penn- 


sylvania Coal  &  Coke  Co.,  199  Mass. 
22,  84  N.  E.  1020;  Layzell  v.  J.  H. 
Sommers  Coal  Co.,  156  Mich.  268,  117 
N.  W.  179,  120  N.  W.  996;  Whitney  v. 
Wagener,  84  Minn.  211,  87  Am.  St. 
Rep.  351,  87  N.  W.  602;  Western  Un- 
ion Tel.  Co.  V.  Jackson,  95  Miss.  471, 
49  feouth.  737;  Northrup  v.  Missis- 
sippi Valley  Ins.  Co.,  47  Mo.  435,  4 
Am.  Rep.  337;  New  York  Life  Ins. 
Co.  V.  Rankin,  162  Fed.  103,  89  C.  C. 
A.  103;  Keefe  v.  Sullivan  County  R. 
R.,  75  N.  H.  116,  71  Atl.  379;  Agri- 
cultural Ins.  Co.  V.  Potts,  55  N.  J.  L. 
158,  39  Am.  St.  Rep.  637,  26  Atl.  27, 
537;  Worthington  v.  Cleveland  City 
Ey.,  75  Ohio,  626,  80  N.  E.  1135;  Perk- 
iomen  R.  Co.  v.  Kremer,  218  Pa.  641, 
67  Atl.  913;  Huntingdon  ete.Ry.  & 
Coal  Co.  V.  Decker,  82  Pa.  119 ;  Stroud 
V.  Columbia  N.  &  L.  R.  Co.,  79  S.  C. 
447,  60  S.  E.  963;  Sewanee  Min.  Co. 
V.  McMahon,  1  Head  (Tenn.),  582; 
St.  Louis  &  S.  P.  R.  Co.  V.  Brazar,  43 
'Tex.  Civ.  App.  585,  97  S.  W.  325; 
Blue  Ridge  Light  &  Power  Go.  v. 
Price,  108  Va.  652,  62  S.  E.  938;  H. 
C.  Jaquith  Co.  v.  Shumway's  Estate, 
80  Vt.  556,  69  Atl.  157;  Liter  v.  Ozo- 
kerite Min.  Co.,  7  Utah,  487,  27  Pac. 
690;  Chilcott  v.  Washington  State 
Colonization,  45  Wash.  148,  88  Pac. 
113;  Weiss  v.  Haight  &  Freese  Co., 
148  Fed.  399;  Walker  Mfg.  Co.  v. 
Knox,  136  Fed.  334,  69  C.  C.  A.  160; 
Winchester  Go.  v.  Creary,  116  U.  S. 
161,  6  Sup.  Ct.  Eep.  369,  29  L.  Ed. 
591. 
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or  agent  of  the  corporation.^®  This  rule  has  been  applied 
to  exclude  the  declarations  of  a  director  as  to  an  antecedent 
fact;"  the  statement  of  the  secretary  of  an  insurance  com- 
pany that  the  property  destroyed  was  insured ;  ^^  the  letters 
of  an  assistant  superintendent  discharging  a  station  agent 
for  negligence;^®  the  admission  by  the  superintendent,  on 
the  day  after  the  accident,  of  the  unfitness  of  the  con- 
ductor;^** the  statement  of  the  president  of  a  hanTt  made 
after  the  loss  of  goods  in  which  he  requested  a  witness  not 
to  mention  certain  conversations  as  to  the  danger  of  bur- 
glary;'^ and  the  admissions  of  general  agents  as  to  liability 
of  a  company.22  For  still  stronger  reasons  the  statements 
of  subordinate  agents, ^^  and  those  of  stockholders,^*  are 
not  admissions  on  the  part  of  the  corporation,  unless,  with- 
in the  rules  already  given,  they  constitute  a  part  of  the  res 
gestae.  Under  another  head  other  illustrations  will  be 
found  showing  more  fully  when  the  declarations  of  officers 
and  agents  of  private  corporations  are  admissible  as  part 
of  the  res  gestae.^^ 

§  269  (271).  Written  admissions,  letters  and  tele- 
grams.— One  of  the  objections  generally  urged  against  the 
weight  of  admissions  as  evidence  is  that  they  consist  gener- 
ally of  casual  statements,  easily  misunderstood  or  per- 
is Mason  Fruit  Jar  Co.  v.  Paine,  19  Betts  v.  Farmers'  Loan  &  Trust 
166  Pa.  352,  31  Atl.  98.                              Co.,  21  Wis.  80,  91  Am.  Dee.  460. 

17  Pemigewassett   Bank   v.   Rogers,  20  Huntington  etc.  By.  &  Coal  Co. 
18  N.  H.  255;  Commissioner  of  High-      v.  Deeker,  82  Pa.  119. 

ways  of  Sehroeppell  v.  Oswego  etc.  B.  21  First  Nat.  Bank  v.  Ocean  Nat. 
Co.,  7  How.  Pr.  (N.  Y.)  94;  Hogg  Bank,  60  N.  Y.  278,  19  Am.  Eep.  181. 
V.  Zanesville  Mfg.  Co.,  Wright  (Ohio),  22  American  Ins.  Co.  v.  Mahone,  21 
139;  Bank  of  Northern  Liberties  v.  Wall.  (U.  S.)  152,  22  L.  Ed.  593. 
Da-vis,  6  Watts  &  S.  (Pa.)  285;  s^^Fogg  v.  Pew,  10  Gray  (Mass.), 
Franklin  Bank  v.  Cooper,  36  Me.  179;  409,  71  Am.  Dec.  662;  Franklin  Bank 
Lime  Bock  Bank  v.  Hewett,  52  Me.  v.  Steward,  37  Me.  519. 
531;  Chelnisford  Co.  v.  Demarest,  7  24  Hartford  Bank  v.  Hart,  3  Day 
Gray  (Mass.),  1;  Peek  v.  Detroit  (Conn.),  491,  3  Am.  Dec.  274;  Fair- 
Novelty  Works,  29  Mich.  313.  field   County  Turnpike   Co.  v.   Tkorp, 

18  Trustees  of  First  Baptist  Church  13   Conn.   173;   Mitchell  v.  Eome  Ky. 
V.  Brooklyn  Fire  Ins.  Co.,  28  N.  Y.  Co.,  17  Ga.  574. 

153.  25  See  §§  357,  358,  post. 
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verted.  This  particular  objection  does  ,not  exist  when  the 
statement  offered  against  a  party  consists  of  his  written 
declarations ;  and  therefore  snch  admissions  are  entitled  to 
greater  weight  than  mere  verbal  admissions,  unless  the  lat- 
ter are  clearly  and, satisfactorily  proved.^®  It  is  a  matter 
of  constant  practice  to  introduce  letters  and  telegra,ms  in 
evidence  as  constituting  admissions.  Of  course,  where  the 
letters  of  a  party  constitute  a  part  of  the  contract  and  have 
been  relied  on  by  the  other  party,  they  are  something 
more  than  admissions.  They  cannot,  like  mere  adinissions, 
be  explained  or  qualified  by  the  writer.  And  letters  which 
pass  between  the  parties  to  a  contract  immed,iately  before 
and  after  the  transaction  may  be  so  connected  with  it  as  to 
become  a  part  of  the  res  gestae,  and  may  be  admissible  on 
that  ground.^''  But  more  frequently  letters  of  a  party  are 
competent  purely  as  admissions,  and  because  some  infer- 
ence may  be  drawn  from  them  unfavorable  to  the  claiin  or 
defense  of  the  writer.^^    When  the  letters  of  a  party  are 


26  As  to  mode  of  proving  letters 
and  telegrams,  see  §  583,  post;  %  210, 
ante.  See,  also,  the  late  cases :  My- 
riek  v.  Wallace,  "5  Ala.  App.  398,  59 
Soutn.  704;  Prfeat  v.  American  El. 
Supply  Co.  (111.),  100  N.  E.  933; 
Calahau  t.  Dunker  (Ind.  App.),  99 
N.  E.  1021;  Erwin  v.  Pillenworth 
(Iowa),  137  N.  W.  502;  Dimmiek  v. 
Hendley,  117  Md.  458,  84  Atl.  171; 
Heitman  v.  Chicago  etc.  B.  Co.,  45 
Mont.  406,  123  Pac.  401;  Tenement 
etc.  of  New  York  v.  Weil,  76  Misc. 
Eep.  273,  134  N.  Y.  Supp.  1062;  Pe- 
cos etc.  E.  Co.  V.  Cox  (Tex.  Civ. 
App.),  150  S.  W.  265;  Chcsbrough  v. 
Woodworth,  195  Fed.  875,-116  C.  C. 
A.  465, 

-7  New  England  Marine  Ins.  Co.  v. 
De  Wolf,  8  Pick.  (Mass.)  56;  Eoach 
V.  Learned,  37  Me.  110;  Zaohry  v. 
Nolan,  66  Eed.  467,  14  C.  C.  A.  253. 

28  Burton  v.  State,  107  Ala.  108, 
18  South.  284;  Buchana,n  v.  Collins, 
42   Ala.   419;    Eyland  v.   Heney,   130 


Cal.  426,  62  Pac.  616 ;  Austin  v.  Long, 
1  Ga.  App.  258,  57  S.  E.  964;  Dick 
V.  Zimmerman,  207  HI.  636,  69  N.  E. 
754 ;  Hoiley  v,  Knapp,  45  111.  App. 
372;  Huston  v.  Stewart,  64  Ind.  388; 
State  V.  Bartley,  105  Me.  505,  74  Atl. 
1129 ;  Buffum  v.  York  Mfg.  Co.,  175 
Mass.  471,  56  N.  E.  599;  Common- 
wealth V.  Jeffries,  7  Allen  (Mass.), 
548,  83  Am.  Dec.  712;  Short  Moun- 
tain Coal  Co.  V.  Hardy,  114  Mass. 
197;  Mead  v.  Eandall,  111  Mich.  268, 
69  N.  W.  506;  Butler  v.  Iron  Cliffs 
Co.,  96  Mich.  70,  55  N.  W.  670; 
Tapley  v.  Tapley,  10  Minn.  448,  88 
Am.  Dec.  76;  Williams  v.  Brickell,  37 
Miss.  682,  75  Am.  Dee.  88;  Galvin  v. 
O'Gorman,  40  Mont.  391,  106  Pao. 
887;  Ossipee  Hosiery  etc.  Mfg.  Co. 
^.  Canney,  54  N.  H.  295;  Dainese  v. 
Allou,  4a  How.  Pr.  (N.  Y.)  430;  Lee 
V.  Coolcy,,13  Or.  433,  11  Pac.  70;  Hol- 
ler V.  Weiner,  15  Pa.  242 ;  Mouteith  v. 
State,  114  Wis.  165,  89  N.  W.  828; 
Bell  v,  Gund,  110  Wis.  271,  85  N.  W. 
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in  the  nature  of  admissions,  they  are  competent,  although 
written  long  before  or  after  the  commencement  of  the  liti- 
gation,^^ even  though  written  to  persons  not  parties  to  the 
litigation,^"  on  proof  of  their  genuineness.®^  Letters 
written  to  a  party  and  received  by  him  may,  under  some 
circumstances,  be  read  in  evidence  against  him,  but  before 
they  can  be  received  as  admissions  against  him,  there  must 
be  some  evidence  besides  mere  possession  showing  acqui- 
escence in  their  contents,  as  proof  of  some  act  or  reply  or 
statement  ;^^  and  in  such  case  there  must,  of  course,  be 
proof  that  the  one  sought  to  be  charged  has  received  the 
letter.^®  When  one  party  to  the  litigation  writes  to  the 
other,  giving  his  version  of  the  transaction  in  dispute,  the 
mere  omission  to  reply  is  not  to  be  deemed  an  iadmission 
of  the  truth  of  the  matters  stated  in  the  letter.  Not  even 
the  same  inferences  can  be  drawn  in  such  cases  as  from  the 


1031;  Snell  v.  Bray,  56  Wis.  156,  14 
N.  W.  14;  Mulhall  v.  Keenan,  18 
Wall.  (IT.  S.)  342,  21  L.  Ed.  808; 
Chadwick  v.  United  Statfes,  141  Fed. 
225,  72  C.  C.  A.  343;  Zachry  v.  Nolan, 
66  Fed.  467,  14  C.  C.  A.  253. 

29  Snell  V.  Bray-; '  56  Wis.  156,  14 
N.  W.  14;  Holler  V.  Weiner,  15  Pa. 
242;  State  v.  Watson,  31  Mo.  361. 

50  Wefel  V.  Stillman,  151  Ala.  249, ; 
44  South.  203;  EylaAd  v.  iSeney,  130 
Cal.  426,  62  Paic'  6l6;  State  V.  Mor- 
gan, 146. Iowa,  298,  125  N.  W.  166; 
Gulliford  v.  MeQuillen,  75  Kan.  454, 
89  Pae.  927;  Beeeher  t.  Pettee,  40 
Mich.  181;  Eobertson  v.  Bphraim',  18 
Tex.  118;  Wilkins  v.  Burton/  5  Vt. 
76;  Rose  v.  Ounynghame,  11  Ves.  550, 
32  Eng.  Eeprint,  1202;  Gibson  t. 
Holland,  L.  E.,  1  C.  P.  1. 

51  ButterwoTth  v.  O'aithoart,  168  Ala. 
262,  52  South.  896;  '  Magruder  v. 
Montgomery,  33  App.  D.  C.  133  (let- 
ters showing  motive) ;  Melrose  Mfg. 
Co.  V.  Kennedy,  59  Pla.  312,  51  South. 
595;  MacKcnzie  v.  Barrett,  148  111. 
App.   414;    Stevenson   v.   Avery   Coal 


Min.  Co.,  143  HI.  App.  397;  Bull 
Eemedy  Co.  v.  Clark,  109  Minn.  3'96, 
18  Ann.  Cas.  413,  124  N.  W.  20; 
Euekman  v.  E.  C.  Stone  Milling  Co., 
139  Mo.  App.  256,  123  S.  W.  69; 
Thayer  v.  Schley,  137  App.  Div.  166, 
121  N.  Y.  Supp.  1064;  Trezevant  v. 
Powell  (Tex.  Civ.  App.),  130  S.  W. 
234 ;  Consalidateil ,  Grocery  Co.  v. 
Hammond,  175  Fed.  ,641,  99  C.  C'.  A., 
195.     '     ''. 

32  Gonimoliwealth  v.  Eastman,  1 
Cush.:  ('Mdss.)  189,  48  Am.  Dec.  596; 
Sturtevant  y.  .Wallaok,  141  Mass.  119^, 
4  N.  E.  615;iEothehiJd  v.  Schwarz,  28, 
iaiso.':fiep.  521,59  N.  Y,  Supp'.  527;' 
Gambril  V.  Schooley,.  95  Md.  260,  63 
L.  E.  A.  427,  52  Atl.  500;  Koeher  v. 
Palmetier,  112  Iowa,  84,  83  N.  W. 
816;  State  v.  Blake,  36  Utah,  605, 
105  Pae.  910;  Eex  v.  Plumer,  Eusa. 
&  E.  C.  C.  264,  15  E.  E.  741;  Fairlie 
V.  Denton,  3  Car.  &  P.  103. 

33  Commonwealth  v.  Eastman,  1 
Cush.  (Mass.)  189,  48  Am.  Dec.  596; 
Smiths  V.  Shoemaker,  17  Wall.  (U. 
S.)  630,  21  L.  Ed.  717. 
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silence  of  one  party  in  respect  to  statements,  made  by  :the 
other  in  conversation.^*  While  a  party  may  be  called  upon 
in  many  cases  to  speak  where  a  charge  is  made  against  hina, 
and  in  failing  to  do  so  may  be  considered  as  acquiescing  in 
its  correctness,  his  omission  to  answer  a  written  allega- 
tion, whether  by  affidavit  or  otherwise,  cannot  be  regarded 
as  an  admission  of  the  correctness  thereof,  and  that  is  true 
in  all  respects.  Reasons  may  exist  why  he  may  choose  and 
has  a  right  to  remain  silent  and  to  vindicate  himself  at  some 
future  period,  and  on  some  more  opportune  occasion.^^  In 
such  cases  a  party  cannot  make  evidence  for  himself  by  ad- 
dressing letters  to  the  adverse  party.^®  A  distinction 
exists  between  the  effect  to  be  given  to  oral  declarations 
made  by  one  party  to  another,  which  are  in  answer  to  or 
contra;dictory  of  some  statement  made  by  the  other  party, 
and  a  written  statement  in  a  letter  written  by  such  party 
to  another.  It  may  well  be  that  under  most  circumstances, 
what  is  said  to  a  man  to  his  face,  which  conveys  the  idea  of 
an  obligation  upon  his  part  to  the  person  addressing  him, 
or  on  whose  behalf  the  statement  is  made,  he  is  at  least  in 
some  measure  called  upon  to  contradict  or  explain;  but  a 
failure  to  answer  a  letter  is  entirely  different,  and  there  is 
no  rule  of  law  which  requires  a  person  to  enter  into  a  cor- 
respondence with  another  in  reference  to  a  matter  in  dis- 
pute between  them,  or  which  holds  that  silence  should  be 
regarded  as  an  admission  against  the  party  to  whom  the 
letter  is  addressed.  Such  a  rule  would  enable  one  party  to 
obtain  an  advantage  over  another  and  has  no  sanction  in 
the  law.^'^  When  letters  are  otherwise  competent  as  ad- 
missions, they  need  not  be  signed  or  actually  written  by  the 
party,  provided  they  are  sent  by  his  direetion.^^     If  a 

34  Learned  v.  Tillotson,  97  N.  Y.,  1,  86  Learned  y.  Tillotson,  97  N.  Y.  1,, 

49  Am.  Rep.  508 ;  Biggs  v.  Stueler,  93  49  Am.  Kep.  508 ;  Kobinson  v.  Fitoh- 

Md.  100,  48  Atl.  727;  Gray  v.  Kauf-  burg  etc.  By.  Co.,  7  Gray  (Mass.),  92; 

man    Dairy;  etc.  Co.,  162  N.  Y.  388,  Hand  v.  HoweU,  61  N.  J.  L.  142,  38 

76  Am.  St.  Eep.  327,  49  L.  K.  'A.  580,  Atl.  748. 

56  N.  E.  903.     See  §  289,  post.  37  Learned  v.  Tillotson,  97  N.  Y.  1, 

SB  Talcott  V.  Harris,  93  N.  Y.  567.      *^  '^'"-  ^®P'  ^0^' 

38  Bartlett  v.  Mayo,  33  Me.  518, 
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letter  contains  an  admission,  it  is  admissible,  although 
other  letters  in  the  correspondence  are  in  the  hands  of  the 
party  offering  the  testimony  and  are  not  produced,^®  or 
although  the  letter  offered  is  in  reply  to  one  not  produced.*" 
In  such  case  the  adverse  party  may,  if  he  desire,  offer  such 
other  parts  of  the  correspondence  a,s  may  be  relevant.** 
Although  the  references  to  admissions  in  writing  are  those 
which  may  be  used  against  the  maker,  there  are  many  cases 
in  which  the  writer's  statements  may  be  used  in  his  favor, 
and  although  they  can  scarcely  be  called  admissions,  it  is 
well  to  note  that  it  is  frequently  necessary  to  prove  written 
notices  of  intended  procedure  such  as  notice  of  dishonor  of 
negotiable  instruments,  notices  of  demand,  letters  exercis- 
ing options,  inclosing  documents,  and  other  similar  corres- 
pondence, and  that  they  are  admissible  in  evidence.  For 
example,  there  was  no  error  in  admitting  in  evidence  in  the 
trial  of  an  action  against  an  insurance  company  a  letter  ad- 
dressed by  the  plaintiff  to  an  adjuster  of  the  company,  stat- 
ing that  a  certain  inventory  was  inclosed  therein,  this  letter 
being  relevant,  in  connection  with  other  facts,  to  show  that 
such  inventory  was  in  fact  inclosed  and  sent  in  the  letter. 
Nor  was  there  any  error,  on  such  a  trial,  in  admitting  in  evi- 
dence another  letter  from  the  plaintiff  to  the  adjuster,  its 
contents  having  some  relevancy  upon  the  question  as  to 
whether  or  not  a  demand  for  payment  had  been  made  and 
refused,  and  also  upon  the  question  of  the  company 's  good 
faith  in  the  premises.** 

39  Stone  V.  Sanborn,  104  Mass.  319,  26  N.  W.  522;  Thayer  v.  Hoffman,  53 

6  Am.  Eep.  238;   North  Berwick  Co.  Kan.  723,  37  Pac.  125. 
V.  New  England  Fire  etc.  Ins.  Co.,  52  *2  Scottish  Union  etc.  Co.  v.  Stubbs, 

Me.  336.  98  Ga.  754,  27  S.  E.  180;   Struthers 

*»  Crary     v.     Pollard,      14     Allen  v.  Drexel,  122  TJ.  S.  487,  7  Sup.  Ct. 

(Mass.),  284;  Barrymore  t.  Taylor,  1  Rep.   1293,   30  L.   Ed.   1216;   Mutual 

Esp.  326.  L.  Ins.  Co.  v.  Hillmon,  145  TJ.  8.  285, 

«  Roe   v.   Day,  7   Car.   &   P.   705;  12  Sup.  Ct.  Rep.  909,  36  L.  Ed.  706; 

3tone  V.   Sanborn,   104  Mass.   319,   6  Illinois  Roofing  Co.  v.  Aerial  Adver- 

Am.  Eep.  238;   North  Berwick  Co.  v.  tising  Co.,  142  Mieh.  698,  106  N.  W. 

New     England    Fire     etc.     Ins.     Co.,  274;    Largent    v.    Board    (Tex.    Civ. 

mpra;  Gage  v.  Meyers,  59  Mich.  300,  App.),   53    S.   W.    90;    Morehouse   v. 
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§  270  (272) .  Other  written  admissions. — ^Except  for  the 
purpose  of  readier  reference,  there  would  be  no  need  to 
deal  with  other  written  admissions.  The  law  is  practically 
the  same  with  regard  to  th6m  as  to  letters,  and  is,  that  that 
which  is  written  by  a  person  or  at  his  direction  may  prop- 
erly be  used  in  evidence  against  him  in  any  proceeding  to 
which  the  written  matter  may  relate.  So  that  on  principles 
already  discussed  other  documents  or  memoranda  written 
or  authorized  by  a  party  may  be  offered  as  admissions 
against  him  like  his  oral  statements.  If  self-disserving  in 
their  character,  it  is  immaterial  in  what  form  the  document 
may  appear.*^  This  rule  has  been  applied  to  receipts,** 
hills  of  lading,*^  orders,^^  advertisements*''  newspaper 
articles  verified  as  being  the  approved  statement  of  the 
person  making  the  admission,*^  maps,*^  wills,^"  circulars,^^ 
Uandbills,^^  general  assignments  for  the  benefit  of  credit- 
ors,^^ proofs  of  death,^*  and  under  certain  circumstances, 


TerriU,  111  111.  App.  460;  Berry  v. 
Chicago  6to.,  Co.,  24  S.  D.  611,  124 
N.  W^  859;  Sills  v.  Burge,  141,  Mo. 
App.  148,  124  S.  W.  605;  Larrowe 
Milling  Co.  v.  Lyons  Beet  Sugar  etc 
Co.,  137  App.  Div.  732j  ^122  N..  Y. 
Supp.  56'7.  Letters  from  the  owner 
of  the  land  to  the  prospective  pur- 
chaser with  reference  to  the  anjount 
of  the  encumbraifce  on  the  land  were 
competent  evidence  upon  the  question 
of  good  faith  of  the  purchaser  in 
securing  a  satisfaction  of.  a  recorded 
mortgage,  which  had  been  assigned, 
but  not  recorded:  Foss  v.  Dullam,  111 
Minn.  220,  126  N.  W.  820. 

43  Steed  V.  Knowles,  97  Ala.  573, 
12  South.  75;  Crain  v.  First  Nat. 
Bank,  114  HI.  516,  2  N.  B.  486;  Put- 
man  V.  Gunning,  162  Mass.  552,  39 
N.  E.  347;  Eioh  v.  Flanders,  39  N.  H. 
304;  Potter  v.  Ogden,  136  N.  Y.  384, 
33  N.  E.  228;  Hughes,  v.  Boone,  102 
N.  0.  137,  9  S. 'E.  286;  Martin  "v. 
Kline,  157  Pa.  473,  27  Atl.  753 ;  Klatt 
V.  N.  C.  Foster  etc.  Co.,  92  Wis.  0-22, 
66  N.  W.  791. 


44  Harrison  y.  Remington  Paper 
Co.,  140  Fed.  385,  3  L.  E.  A.,  N.  S., 
954,  72  C.  0.  A.  405. 

45  Shatzell  v.  Hart,  2  A.  K.  Marsh. 
(Ky.)   191. 

48  Maoomber,  v.    Parker,    14    Pick. 
,  (Mass,)  497.  ,  , 

47  Mann  v.  Russell,  11  HI.  586; 
Somerveir  V.  Hunt,  3  Har.  &  McH. 
(Md.)  113;  Putnam  v.  Gunning,  162 
Mass.  552,  39  N:  E.  347.  ' ' 

48  Edwards  v.  City  of  Watertown, 
59  Hun,  620,  13  N.  Y.  Supp.  309. 

49  Bridgnian  v.  Jennings,  1  Ld. 
Raym.  734,  91  Eng.  Reprint,  1390. 

BO  Cowan  V.  Hite,  2  A.  K,  Marsh. 
(Ky.)  238. 

Bi  Berry  v.  Mathewes,  7  Ga.  457. 

62  Dennis  v.  Van  Voy,  31  N.  J.  L. 
38. 

53  Reed  V.  Newoomb,  62  Vt.  75,  19 
Atl.  367. 

54  Hart  v.  Fraternal  Alliance,  108 
Wis.  490,  84  N.  W.  490;  Voelkel  v. 
Supreme  Tent  K.  M.  W.,  116  Wis. 
202,  92  N.  W.  1104. 
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entries  in  the  books  of  a  bank  were  held  admissible  in  favor 
of  a  receiver  of  the  bank  in  an  action  against  its  presi- 
dent.^^ Other  aspects  of  the  admissibility  of  writings  as 
forming  part  of  the  res  gestae  or  of  a  contract  are  con- 
sidered Tinder  their  appropriate  headings. 

§  270a  (272).  Same — Corporate  records. — Since  a  cor- 
poration practically  speaks  by  its  records,  and  indeed  is  in 
that  respect  different  from  a  natural  person  who  may  ex- 
press himself  by  words  orally  and  by  conduct  as  well  as  by 
writing,  it  follows  that  the  hooks  omd  records  of  a  corpo- 
ration are  prima  facie  evidence  against  it,  as  admissions; 
and,  under  some  circumstances,  may  be  conclusive  evidence. 
But,  at  the  most,  a  corporation  can  only  be  bound  conclu- 
sively by  its  records,  either  when  they  are  the  records,  duly 
made  by  the  recording  officer,  of  its  proceedings,  or  when 
some  person,  who  has  had  proper  access  to  them,  or  knowl- 
edge of  them,  has  become  aware  of  their  contents,  and  has 
acted  upon  the  faith  that  they  were  the  records  of  its  pro- 
ceedings. And  a  corporation  is  not  bound,  as  to  third  per- 
sons, by  interpolations  fraudulently  inserted  in  its  records, 
where  such  third  persons  have  not  acted  pn,  or  seen,  or 
known  of  the  existence  of,  the  matters  so  interpolated  and 
appearing  to,  be  recorded.  It  is  not  estopped  or  bound  by 
such  frauduleat  addition,  unless  it  is  sho^n  to  .have  been 
negligent  in  omitting  to  make  due  correction  of  the  records, 
and  that  some  innocent  third  person  has,  been  misled  there- 
by.^® Corporate  books  are  not  only  competent  tp  prove  ad- 
missions of  the  corporation,  but  when  officers  or  members 

53  Olney  v.  Chadsey,  7  R.  I.  224.  77  N.  J.  L.  563,  72  Atl.  299;  Camp- 
See  §  516,  post.  t>ell  V.  Perth  Amboy  etc.  Bldg.  Assn., 

56  Booth  V.  Dexter,   118   Ala,   369,  76  N.  J.  Eq.  347,  74  Atl.  144;  Wesp 

24    South.    405 ;     Somers    v.    Florida  v.  Muokle,  136  App.  Div.  241,  120  N. 

Pebble  etc.  Co.,  50  Fla.  275,  39  South.  Y.    Siip'p.    976;    First   Nat.    Bank    v. 

61;  Pouehe  v.  Merchants'  Nat.  Bank,  Tisdale,  84  N.  Y'.  655;  Graff  v.  Pitts- 

110   Ga.   827,  36   S.   E.   256;    Holden  burgh    &  S.  E.  Co.,  31  Pa.  489;  Con- 

V.  Hoyt,  134  Mass.  181;  TJnion  Pac.  tinental    Nat.    Bank    v.    First    Nat. 

Lodge  T.  Bankers'  Surety  Co.,  79  Neb.  Bank,  108  Tenn.  374,  68  S.  W.  497. 
801,  113  N.  W.  263 ;  Fleming  v.  Eeed, 
Evidence  II — 32 
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have  access  to  sucli  books  and  have  probably  examined 
them,  the  entries  may  be  offered  as  their  admissions.^'' 
Thus  where  the  manager  had  pledged  stock  to  the  corpora- 
ation  to  secure  the  payment  of  any  sums  for  which  he  might 
be  found  liable  to  the  corporation  as  its  agent  or  employee, 
in  an  action  to  foreclose  the  lien  of  such  pledge  and  for  an 
accounting  of  his  liabilities  to  the  corporation,  the  books  of 
the  corporation,  containing  the  accounts  of  its  business 
transactions,  kept  under  his  immediate  care  and  super- 
vision and  for  the  accurate  keeping  of  which  he  was  liable 
under  his  contract  of  employment,  and  which  were  also  the 
accounts,  of  the  manager  as  agent  of  the  corporation,  and 
which  were  in  effect  Ms  declarations  and  statements  of  the 
business  transactions  of  the  corporation  through  his  book- 
keeper, over  whom  he  exercised  supervision  and  control, 
were  admissible  against  him  to  show  that  the  books  were 
not  correctly  kept,  and  for  the  purpose  of  supplementing 
them  by  proof  of  false  entries  and  defalcations.^*  But 
there  is  no  rule  which  charges  a  director  or  stockholder  of  a 
corporation  with  actual  knowledge  of  its  business  transac- 
tions merely  because  he  is  such  director  or  stockholder. 
The  books  of  corporations  for  many  purposes  are  evidence, 
not  only  as  between  the  corporation  and  its  members,  and 
between  members,  but  also  as  between  the  corporation  or  its 
members  and  strangers.  They  are  received  in  evidence 
generally  to  prove  corporate  acts  of  a  corporation,  such  as 
its  incorporation,  its  list  of  stockholders,  its  by-laws,  the 
formal  proceedings  of  its  board  of  directors,  and  its  finan- 
cial condition  when  its  solvency  comes  in  question.  But  we 
have  not  been  able  to  find  any  case  in  which  it  has  been  de- 
cided that  the  books  of  account  of  a  corporation  are  compe- 
tent evidence,  of  themselves,  to  establish  an  account  or 
claim  against  a  trustee  or  stockholder  in  an  action  brought 
in  behalf  of  the  corporation ;  and  it  has  been  repeatedly  said 

BT  San   Pedro   L.   Co.    v,   Reynolds,  tions  against  stockholders,  see  §  517, 

.121   Cal.   74,   53  Pao.  410;    Anderson  post. 

V.   Mutual  Reserve  Fund  Life  Assn.,  B8  San  Pgdro  L.   Co.  v.  Reynolds, 

171  111.  40,  49  N.  E.  205.     As  to  ac-  snpra. 
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by  judges  and  text-writers  tliat  they  are  not  competent  for 
that  purpose.  A  corporation  seeking  to  enforce  a  claim 
against  one  of  its  directors  or  stockholders  must  establish 
it  by  the  application  of  the  same  rules  of  evidence  which  are 
applied  in  an  action  brought  by  an  individual  to  enforce  a 
claim  against  any  defendant.^® 

§  271(273).  Same  —  Partnership  books.  —  Partnership 
books  are  presumed  to  be  equally  under  the  control  of  the 
several  partners,  and  to  be  kept  under  their  direction. 
Therefore,  entries  in  such  books  are  competent  against  the 
firm  as  admissions;""  and  in  controversies  between  the 
members  of  the  firm,  such  entries  are  competent  against 
each  member.  They  are  presumed  to  be  with  his  knowl- 
edge and  consent,"^  although  the  presumption  may  he  re- 


59  Rudd  V.  Robinson,  126  N.  Y.  1x3, 
22  Am.  St.  Rep.  816,  12  L.  R.  A.  473, 
26  N.  E.  1046;  Hager  v.  Cleveland, 
36  Md.  476;  Haynes  v.  Brown,  36  N. 
H.  545  (regarded  as  a  leading  case)  ; 
Olney  v.  Chadsey,  7  R.  I.  224;  Hill 
V.  Manchester  etc.  Waterworks  Co.,  5 
Barn.  &  Ad.  &66,  110  Eng.  Reprint, 
1011. 

60  Glover  v.  Hembree,  82  Ala.  324, 
8  South.  251;  Perry  v.  Butt,  14  Ga. 
699;  Over  v.  Hetherington,  66  Ind. 
365;  Eden  v.  Lingenfelter,  39  Ind. 
19;  Stuart  v.  McKiehan,  74  111.  122; 
Cunningham  v.  Smith,  11  B.  Mou. 
(Ky.)  325;  State  v.  Hoffman,  120  La. 
949,  45  South.  951;  Murrell  v.  Mur- 
rell,  33  La.  Ann.  1233;  Toster  v. 
Fifield,  29  Me.  136;  Grant  v.  Master- 
son,  55  Mich.  161,  20  N.  W.  885; 
Lederer  v.  Morrow,  132  Mo.  App.  438, 
111  S.  W.  902 ;  Tucker  v.  Peaslee,  36 
N.  H.  167;  Bunnell  ^.  Henderson,  23 
N.  J.  Eq.  174;  Kohler  v.  Linden- 
meyr,  129  N.  Y.  498,  29  N.  E.  957; 
Pairchild  v.  Pairehild,  64  N.  Y.  471; 
Heartt  v.  Corning,  3  Paige  Ch.  (N. 
Y.)  566;  Richardson's  Exr.  v.  Wyatt, 
2  Desaus.  (S.  C.)  471;  Martin  Brown 


Co.  V.  Perrill,  77  Tex.  199,  13  S.  W. 
975;  Shackelford  v.  Shackelford,  32 
Gratt.  (Va.)  481;  Chick  v.  Robinson, 
95  Fed.  619,  37  C.  C.  A.  205;  Lodge 
V.  Prichard,  3  De  Gex,  M.  &  G.  906, 
43  Eng.  Reprint,  354;  Smith  v.  Duke 
of  Chandos,  2  Atk.  159,  26  Eng.  Re- 
print, 500. 

81  Kahn  v.  Boltz,  39  Ala.  66; 
Haller  v.  Willamowicz,  23  Ark.  566; 
Hale  •/.  Brennan,  23  Gal.  511;  Pond 
V.  Clark,  24  Conn.  370;  Kitner  v. 
Whitloek,  88  111.  513;  Hurd  v.  Hag- 
gerty,  24  111.  171;  Smith  v.  Hood,  4 
HI.  App.  360;  Eden  v.  Lingenfelter, 
39  Ind.  19;  McDermott  v.  Hacker, 
109  Iowa,  239,  80  N.  W.  338 ;  Hunter 
V.  Aldrich,  52  Iowa,  442,  3  N.  W. 
574;  Calder  v.  Creditors,  47  La.  Ann. 
346,  16  South.  852;  Poster  v.  Fifield, 
29  Me.  136;  Safe  Deposit  &  T.  Co.  v. 
Turner,  98  Md.  22,  55  Atl.  1023 ;  Folk 
V.  Wilson,  21  Md.  538,  83  Am.  Dec. 
599;  Topliff  V.  Jackson,  12  Gray 
(Mass.),  565;  Lambert  v.  Grifiath,  44 
"Mich.  65,  6  N.  W.  106 ;  Tucker  v.  Peas- 
lee, 36  N.  H.  167;  Hotop  v.  Huber, 
160  N.  Y.  524,  55  N.  E.  206;  Fair- 
child    V.    PaircMld,    64    N.    Y.    471; 
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butted  by  proof  that  the  partner  or  partners,  against  whom 
the  entries  are  offered,  have  not  had  access  to  the  books 
and  have  not  inspected  them,  and  that  the  entries  are  in- 
correct.®^ Such  inaccuracy  may  be  shown,  although  there 
has  been  full  opportunity  for  inspection,  since  there  is  no 
reason  for  holding  the  parties  estopped  by  such  entries,®^ 
unless  there  have  been  settlements  or  accounts  stated  which 
were  relied  on  by  the  parties.** 

§  271a  (273).  Same — Ordinary  account-books. — The  en- 
tries in  account-books  are,  like  other  admissions,  evidence 
against  the  party  making  them;*^  and,  of  course,  equally 
admissible  if  made  by  some  person  authorized  to  make 
them,  against  the  party  giving  the  authority.*^     They  are 


Saunders  v.  Duval,  19  Tex.  467; 
Fletcher  v.  Pollard,  2  Hen.  &  M. 
(Va.)  544;  Moran  Bros.  Co.  v.  Wat- 
son, 44  Wash.  392,  87  '  Pac.  508 ; 
Withers  v.  Withers,  8  Pet.  (U.  S.) 
355,  8  L.  Ed.  972. 

62  Shoemaker  Piano  Mfg.  Co.  v. 
Bernard,  2  Lea  (Tenn.),  359;  Over 
V.  Hetherin^ton,  66  Ind.  365;  Adams 
V.  Funk,  53  111.  219;  Withers  v.  With- 
ers, 8  Pet.  (U.  S.)  355,  8  L.  Kd.  972; 
United  States  Bank  v.  Binney,  5 
Mason,  176,  Fed.  Gas.  No.  16,791. 

«i  Hunter  v.  Aldrich,  52  Iowa,  442, 
3  N.  W.  574;  Topliff  v.  Jackson,  12 
Gray  (Mass.),  565;  Lambert  v.  Grif- 
fith, 44  Mich.  65,  6  N.  W.  106;  Boire 
V.  McGinn,  8  Or.  466;  Heartt  v.  Corn- 
ing, 3  Paige  Ch.  (N.  Y.)  566;  Scott 
V.  Shipherd,  3  Vt.  104. 

64  Desha  v.  Smith,  20  Ala.  747; 
Pond  V.  Clark,  24  Conn.  370;  Kitner 
V.  Whltlock,  88  HI.  513;  Richardson 
V.  Wyatt,  2  Desaus.   (S.  C.)   471. 

65  Lang  V.  State,  97  Ala.  41,  12 
South.  183;  Kipp  v.  Miller,  47  Colo. 
598,  135  Am.  St.  Eep.  236,  108  Pac. 
164;  Plummer  v.  Struby-Estabrooke 
Mercantile  Co.,  23  Colo.  190,  47  Pac. 
:;94;    Waldron   v.    .E\aus,    1    Dak.    11 


tlO),  46  N.  W.  607;  Becker  v.  Donal- 
son,  133  Ga.  864,  67  S.  E.  92 ;  Gaines 
V.  Gaines,  39  Ga.  68;  Story  v.  De 
Armond,  179  111.  510,  53  N.  E.  990; 
Hill  V.  Hill,  115  La.  490,  39  South. 
503;  Moise's  Succession,  107  La.  717, 
31  South.  990;  Richardson  v.  Ander- 
son, 109  Md.  641,  130  Am.  St.  Rep. 
543,  25  L.  R.  A.,  N.  S.,  393,  72  Atl. 
485;  Carroll  v.  Ridgaway,  8  Md.  328; 
First  Baptist  Church  v.  Harper,  191 
Mass.  196,  77  N.  E.  778;  Common- 
wealth V.  Clark,  145  Mass.  251,  13  N. 
E.  888 ;  Trend  v.  Detroit  United  Ry., 
149  Mieh.  338,  112  N.  W.  977; 
Coombs  V.  Coombs,  86  Mo.  176;  Dow- 
ney V.  Coykendall,  89  Neb.  21,  130  N. 
W.  983;  Bird  V.  Magowan  (N.  J.),  43 
Atl.  278;  Doolittle  v.  Stone,  136  N.  Y. 
613,  32  N.  B.  639;  Halleck  v.  State, 
11  Ohio,  400;  Johnston  v.  McCain,  145 
Pa.  531,  22  Atl.  979;  Hampton  v. 
Michael,  6  Gratt.  (Va.)  151;  Rowan 
V.  Chenoweth,  49  W.  Va.  287,  87  Am. 
St.  Bep.  796,  38  S.  E.  544;  Missouri 
etc.  R.  Co.  V.  Elliott,  102  Fed.  96,  42 
C.  C.  A.  188. 

06  San  Pedro  Lumber  Co.  v.  Rey- 
nolds, 121  Cal.  74,  53  Pac.  410;  Peo- 
ple V.  Rowland,  12   Cil.  App.  6,  106 
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admissible  irrespective  of  the  name  by  wMcb  the  book  may 
go  or  pass,  or  the  manner  in  which  it  is  kept.  The  reason 
is  that  such  entries  are  not  admissible  merely  because  they 
are  "book  entries,"  but  because  they  are  statements  in 
writing  which  are  binding  upon  the  party  responsible  for 
their  inscription  whether  the  entry  is  in  his  own  writing 
or  that  of  the  person  he  has  authorized  in  that  behalf. ""^ 
When,  however,  a  party  calls  for  the  production  of  and  uses 
a  writing  or  account  of  his  adversary,  the  whole  writing, 
the  whole  account,  debits  and  credits,  is  thus  made  evi- 
dence in  the  case.  It  cannot  be  garbled ;  one  side  or  show- 
ing of  it  merely  cannot  be  used  for  the  hurt  of  one  party 
to  the  benefit  of  another.®* 


Pac.  428;  Patterson  v.  Bank  of 
Lenox,  8  Ga.  App.  492,  70  S.  E.  77; 
Second  Borrowers  etc.  Bldg.  Assn.  v. 
Cochrane,  103  Bl.  App.  29;  MilhoUen 
V.  A.  T.  McDonald  etc.  Mfg.  Co.,  137 
lo-wa,  114,  112  N.  W.  812;  Magi's 
Succession,  107  La.  208,  31  South. 
660 ;  Blackington  v.  City  of  Kockland, 
66  Me.  332;  Hutzler  v.  Lord,  64  Md. 
534,  3  Atl.  891;  Williamsburg  City 
Fire  Ins.  Co.  v.  Prothingham,  122 
Mass.  391;  Fellows  v.  Harris,  12 
Smedcs  &  M.  (Miss.)  462;  Grerman 
Nat.  Bank  v.  Leonard,  40  Neb.  676,  59 
N.  W.  107;  Nelson  v.  New  York,  131 
N.  Y.  4,  29  N.  E.  814;  Pelzer  v.  Dur- 
ham, 37  S.  C.  354,  16  S.  E.  46;  Fos- 
ter V.  United  States,  178  Fed.  165,  101 
0.  C.  A.  485. 

6T  Loewenthal  v.  MeCormick,  101 
lU.  143;  Beyle  v.  Eeid,  31  Kan.  113, 
1  Pac.  264;  McLeUan  v.  Crofton,  6 
Me.  (Greenl.)  307;  Barry  v.  Poyles, 
1  Pet.  (U.  S.)  311,  7  L.  Ed.  157. 

68  1  Greenl.  Ev.,  §  563;  Whart.  Ev., 
§§  620,  1103;  Jones  v.  Jones,  4  Hen. 
&  M.  (Va.)  447;  Preeland  v.  Cocke, 
3  Munf.  (Va.)  352;  Rowan  v.  Chen- 
oweth,   49   W.   Va.   287,   87   Am.   St. 


Eep.  796,  38  S.  B.  544;  Dewey  v. 
Hotchkiss,  30  N.  Y.  497.  In  Low  v. 
Payne,  4  N.  Y.  247,  the  plaintiff's 
books  (properly  established  by  pre- 
liminary proof),  constituted  the  only 
evidence;  they  contained  credits 
which  the  defendant  insisted  upon  the 
benefit  of,  and  the  court  held  him 
thereby  compelled  to  submit  to  two 
charges  of  cash  paid,  contained  in 
the  books,  though  not  properly  items 
of  book  account.  In  Pendleton  v. 
Weed,  17  N.  Y.  72,  where  the  books 
of  two  different  firms  had  been  put 
in  evidence  (in  part  consisting  of 
different  members),  the  court  say: 
"The  plaintiff  having  given  in  evi- 
dence entries  in  some  of  the  books  of 
each  firm,  on  the  question  of  payment, 
it  was  proper  to  allow  the  defendant 
to  refer  to  other  entries  on  the  same 
subject.  If  a  party  uses  books  of 
account  against  his  adversary,  he 
makes  them  evidence  for  him  on  the 
same  subject.  They  are  like  any 
declaration  or  admission  by  writing 
or  orally;  if  part  is  used,  the  whole 
relating  to  the  same  matter  is  admis- 
sible":  Cowen  &  HiU's  Notes,  229. 


3  272  (274)       the  law  of  evidence  in  civil  cases. 


502 


§  272  (274).  Admissions  in  pleadings. — Of  the  various 
kinds  of  judicial  admissions,  those  contained  in  pleadings 
command  careful  consideration,  by  reason  not  only  of  their 
presumedly  solemn  contents,  but  with  regard  to  the  time 
at  which  they  were  made,  their  use  in  the  action  of  which 
they  form  the  basis,  their  use  dehors  that  action,  the  change 
in  circumstances  by  withdrawal  or  amendment,  in  brief  by 
the  circumstances  surrounding  their  offer  in  evidence 
against  the  party  making  them,  including,  of  course,  their 
verification  by  parties  having  absolute  knowledge  and  those 
who  speak  only  from  information  and  belief.  When  par- 
ties allege  matters  of  fact  in  their  pleadings,  these  plead- 
ings may  be  offered  in  evidence  against  such  parties  as 
admissions  of  the  facts  so  alleged."®  And  it  is  not  neces- 
sary that  such  facts  should  be  specifically  averred.    When 


69  Austin  V.  Ferst,  2  Ga.  App.  91, 
58  S.  E.  318;  Fite  v.  Blaek,  92  Ga. 
363,  17  S.  E.  349;  Ayres  v.  Hartford 
Fire  Ins.  Co.,  17  Iowa,  176,  85  Am. 
Dec.  553;  Louisville  etc.  Ey.  Co.  v. 
McDonald,  33  Ky.  Law  Eep.  762,  111 
S.  W.  289;  Vollman  Buggy  Body  Co. 
V.  Spry,  26  Ky.  Law  Eep.  228,  80  S. 
W.  1092;  Parsons  v.  Copeland,  33  Me. 
370,  54  Am.  Dec.  628;  Bliss  v.  Nich- 
ols, 12  Allen  (Mass.),  443;  Common- 
wealth V.  Goddard,  2  Allen  (Mass.), 
148;  Snyder  v.  Patton  etc.  Co.,  143 
Mich.  350,  106  N.  W.  1106;. Lynch  v. 
Chicago  etc.  E.  Co.,  208  Mo.  1,  106  S. 
W.  68;  Johnson  v.  Butte  etc.  Copper 
Co.,  41  Mont.  158,  165,  108  Pac.  1057; 
Miller  v.  Loverene  &  Browne  Co.,  74 
Neb.  551,  105  N.  W.  84;  Miller  v. 
Nieodemus,  58  Neb.  352,  78  N.  W. 
618;  Aultman  v.  Martin,  49  Neb.  103, 
68  N.  W.  340;  McGrath  v.  Nassau 
etc.  E.  Co.,  128  App.  Div.  63,  112  N. 
Y.  Supp.  471;  Merriman  v.  Elalack, 
56  Tex.  Civ.  App.  594,  121  S.  W.  55^; 
International  etc.  E.  Co.  v.  MuUiken, 
10  Tex.  Civ.  App,  663,  32  S.  W.  152; 
.Tohnsou  V.  Zufeldt,  56  Wash.  5,  104 
Pac.   1132;   Lederer  v.  Eosenthal,  99 


Wis.  235,  74  N.  W.  971;  Meade  v. 
Black,  22  Wis.  241;  Hilliard  v. 
Lyons,  180  Fed.  685,  103  C.  C.  A.  651; 
Colusa  Parrot  Min.  etc.  Co.  v.  Mona- 
han,  162  Fed.  276,  89  C.  C.  A.  256. 
See  note  on  "Admissibility  and  Con- 
clusiveness Against  Pleader,  in  Sub- 
sequent Action  With  Stranger,  of  Ad- 
missions in  Pleading,"  to  First  Na- 
tional Bank  v.  Duncan,  18  Ann.  Cas. 
79.  See,  also,  the  following  recent 
decisions:  Taylor  v.  Evans  (Ark.), 
145  S,  W.  564;  Mathews  v.  Livingston 
(Conn.),  85  Atl.  529;  Norris  v.  Eawl- 
ings,  138  Ga.  711,  76  S.  E.  60;  Meek 
V.  Deal,  87  Kan.  319,  124  Pac.  160; 
Gulf  Eefining  Co.  v.  Hart,  130  La. 
51,  57  South.  581;  Snow  v.  Eevere 
Eubber  Co.,  211  Mass.  82,  97  N.  E. 
618;  Salo  v.  Duluth  etc.  E.  Co. 
(Minn.),  140  N.  W.  188;  Miller  v. 
Journal  Co.,  245  Mo.  722,  152  S.  W. 
40;  Hofer  v.  Smith  (Or.),  129  Pac. 
761;  Bolt  V.  State  Savings  Bank 
(Tex.  Civ.  App.),  145  S.  W.  707; 
Boville  v.  Dalton  Paper  Mills  (Vt.), 
85  Atl.  623;  Toone  v.  O'Neill  Const. 
Co.   (Utah),  121  Pac.  10. 
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a  fact  is  admitted  by  clear  and  necessary  implication  from 
other  facts  expressly  stated  in  the  pleading,  the  admission 
so  made  is  as  effective  as  though  it  were  expressly  stated, 
and  will  not  be  overcome  by  a  mere  general  denial.^"  They 
may  even  be  contained  in  a  reply  filed,  where  the  action 
in  which  that  procedure  was  adopted  did  not  permit  of  a 
reply,  and  it  has  been  held  that  the  contents  of  an  unau- 
thorized pleading  filed  in  a  justice's  court  may  be  treated 
on  appeal  as  in  the  nature  of  formal  admissions  made  by 
the  party  filing  itJ*  Under  familiar  rules  the  pleadings 
in  the  pending  case  are  more  than  admissions.  They  are 
until  changed  conclusive  upon  the  parties  filing  them. 
Although  pleadings  in  the  pending  case  are  sometimes 
formally  offered  as  admissions  of  the  adversary,  it  is  gen- 
erally held  that  they  may  be  referred  to  and  commented 
upon  by  counsel  without  such  offer. '^^  But  where  there  are 
several  issues  in  one  case,  a  statement  in  one  plea  cannot 
be  used  to  disprove  a  statement  in  another  plea.''^  Their 
admissibility  runs  through  the  whole  course  of  the  action,^* 
including  new  trial  and  appeal,  and  applies  alike  to  both.''' 

TO  Malick  V.  Kellogg,  118  Wis.  405,      Mich.  219,  131  N.  W.  538;   Warder 

85  N.  W.  372;  Miller  v.  Larson,  17  etc.  Co.  t.  Willyard,  46  Minn.  531, 
Wis.  624.  24  Am.  St.  Sep.  250,;  49  N.  W.  300; 

Tl  Warder  etc.  Co.  v.  Willyard,  46       Bpurlock  v.  Missouri  etc.  E.  Co.,  125 

Minn.  531,  24  Am.  St.  Hep.  250,  49  Mo.    404,    28    S.    W.    634;    Cohen    v. 

N.  W.  300.  Barry,  111  N.  T.  Supp.  668. 

72  Tisdale  v.  President  etc.  Canal  76  Hartsell  v.  Masterson,  132  Ala. 
Co.,  116  N.  y.  416,  22  N.  E.  700;  275,  31  South.  616;  Kaukakee  etc.  E. 
Holmes  v.  Jones,  121  N.  T.  461,  24  Co.  v.  Horan,  131  HI.  288,  23  N.  E. 
N.  E.  701;  Lee  v.  Heath,  61  N.  J.  L.  621;  Cox  v.  EatcUffe,  105  Ind.  374, 
■250,  39  Atl.  729;  Leavitt  v.  Cutler,  37  5  N.  E.  5;  Farley  v.  O'Malley,  77 
Wis.  46.  In  Massachusetts  a  differ-  Iowa,  531,  42  N.  W.  435;  In  re  Cook- 
ent  rule  is  held:  Taft  v.  Fisk,  140  sey,  79  Kan.  550,  100  Pae.  62;  Ed- 
Mass.  250,  34  Am.  Eep.  459,  5  N.  B.  war'ds  v.  Mattingly,  107  Ky.  332,  53 
«21.  S.  W.  1032,  21  Ky.  Law  Eep.  1045; 

73  Nye  V.  Spencer,  41  Me.  272;  Bowman  v.  Globe  Steam  Heating  Co., 
Gattis  V.  Kilgo,  128  N.  C.  402,  38  S.  80  Mo.  App.  628;  Lee  v.  Heath,  61 
E.  931.  N.  J.  L.  250,  39  Atl.  729;  Breese  v. 

74  Moynahan  v.  Perkins,  36  Colo.  Graves,  67  N.  Y.  App.  Div.  322,  73 
481,' 10  Ann.  Cas.  1061,  85  Pae.  1132;  N.  Y.  Supp.  167;  Modlin  v.  Atlantic 
McKinnon  v.  Johnson,  57  Pla.  120,  48  Fire  Ins.  Co.,  151  N.  C.  35  65  S.  E. 
South.  910;  Merrill  y,  Leisfinring,  166  605;  Smith  v.  Nimocks,  94  N.  C.  243; 
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And  wlien  by  rule  of  court,  as  in  New  York,  an  affidavit  of 
defense  in  an  action  on  a  promissory  note  becomes  a  plead- 
ing, the  defendant  is  concluded  by  it.  The  court,  in  a  re- 
cent case  in  that  state^''^  said:  "The  admissions  in  the 
affidavit  were  evidence  for  the  plaintiff,  and,  while  it  does 
not  appear  that  the  affidavit  was  formally  offered,  these 
admissions-  were  twice  made  the  basis  of  objections  to 
offers  by  the  defendant,  which  had  the  effect  of  bringing 
them  upon  the  recjsrd,  as  did  the  affirmance  by  the  court 
of  the  plaintiff's  point  that  under  the  pleadings  and  evi- 
dence the  verdict  must  be  in  favor  of  the  plaintiff.  It  is 
not  the  same  as  if  the  affidavit  was  a  mere  admission,  which, 
with  her  attention  called  to  it,  the  defendant  might  possibly 
explain  away."  In  a  recent  Montana  case,'''^  the  question 
of  the  admissibility  of  parts  of  pleadings  is  exhaustively 
discussed,  and  has  a  direct  importance  in  those  states 
wherein  the  pleadings  are  verified.  A  party  may  un- 
doubtedly use  such  portion  of  his  opponent 's  verified  plead- 
ing as  may  contain  matter  capable  of  being  used  as  an 
admission.''*     The  rare  position  of  what  we  may  call  a 

Darling  v.  Miles-,  57  Or,  593,  111  Pae.  his  estate  brought  this  action,  and  in  ' 

702,'  112  Pac.   1084;,  Kline  v.   Hunt-  his  complaint  alleged  that  one  James 

ington    Pirst    Nat.    Bank    (Pa.),    15  Goggin  was  employed  hj  the  defend- 

Atl.  433;  Cuneo  v.  De  Cuneo,  24  Tex.  ant  company  as  a  shift  boss  at  the 

Civ,  App.  436,  59  S.  W.  284;  Seoville  time  when  and  the  place  where  Simila 

V.  Brock,  79  Vt.  449,  118  Am.  St.  Rep.  was  injured,  and  that  Simila's  injuries 

975,  65  Atl.  577;  Clemens  v.  Clemens,  were  occasioned  by  the  negligence  of 

28  Wis.  637,  9  Am.  Eep.  520;  Crosby  Goggin   which   caused   the   timber   to 

V.  Hammerling,  170  Fed.  857.  fall.     The    answer    of   the   defendant 

76  Hilliard  v.  Lyons,  180  Fed.  685,  admits  its  corporate  existence,  and 
103  C.  C.  A.  651.  admits, that  Simila  was  in  its  employ; 

77  Johnson  v.  Butte  &  Superior  Cop-  but  denies  that  Simila  was  injured  at 
per  Co.,  41  Mont.  158,  108  Pac.  1057.  all  while  engaged  in  the  discharge  of 

78  The  importance  of  the  opinion  in  his  duties  as  a  set  van t.  of  the  defend- 
.Tohnson  v.  Butte,  supra,  calls  for  ant  company.  There  is  a  specific  de- 
special  reference  to  the  facts.  Fred  nial  that  Goggin  was  in  fact,  or  was 
Simila  was  employed  by  the  defendant  acting  as,  a  shift  boss  for  the  defend- 
oompany  as  a  miner,  and  was  work-  ant  company,  and  a  denial  that 
ing  in  a  shaft  at  the  Black  Rock  mine,  through  any  act  of  his  Simila  was 
ivhen  a  piece  of  timber  fell  upon  him,  injured.  There  is  then  a  general  de- 
inflicting  injuries  from  which  he  sub-  nial  of  all  the  allegations  of  the  com- 
sequently  died.     The  administrator  of  plaint    not    specifically    admitted    or 
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special  admission  for  tlie  purposes  of  the  cause  recently 


denied,  and  certain  aflSrmative  de- 
fenses are  pleaded,  the  second  of 
which  only  requires  notice  here;  and 
the  gist  of  that  defense  is  found  in 
the  following  declaration:  "That  the 
said  Simila  was  injured  through  the 
fault  and  negligence  of  one  of  de- 
fendant's employees,  who  was  then  and 
there  a  fellow-servant  of  the  said 
Simila."  Upon  the  trial  the  plain- 
tiff offered  in  evidence  the  paragraph 
of  the  answer  from  which  the  above 
language  is  quoted,  but  an  objection 
to  the  offer  was  sustaineJ.  At  the 
close  of  plaintiff's  case  the  defendant 
moved  for  a  nonsuit.  The  motion  was 
grapted.  From  the  opinion  we  ex- 
tract portion  of  the  discussion  upon 
the  point.  It  was  urged  that  the  trial 
court  erred  in  excluding  from  the 
.jury's  consideration  the  second  affirma- 
tive defense  set  forth  in  defendant's 
answer.  While  the  affirmative  plea 
that  Simila  was  injured  through  the 
negligence  of  one  of  defendant's  em- 
ployees who  was  then  a  fellow-servant 
of  Simila  would  not  alone  support  the 
plaintiff's  allegation  that  Simila  was 
injured  through  the  negligence  of 
James  Goggin  and  that  Goggin  was  a 
shift  boss,  it  would,  however,  tend  to 
prove  that  Simila  was  injured  through 
the  negligence  of  an  employee  of  the 
defendant  company,  and  relieve  the 
plaintiff  from  the  necessity  of  prov- 
ing that  the  particular  act  which 
caused  Simila's  injury  was  a  negli- 
gent act,  and  that  the  person  who 
caused  it  was  an  employee  of  the  de- 
fendant. If  this  portion  of  the  an- 
swer had  been  admitted,  plaintiff 
would  then  have  had  to  prove  only : 
(a)  That  Simila  was  injured  while  in 
the  discharge  of  his  duties  as  an  em-, 
ployee  of  the  defendant;  (b)  that  the 
particular  individual  whose  act  caused 
the  injury  was  James  Goggin;  (e)  that 


James  Goggin  was  a  shift  boss;  and 
(d)  the  extent  of  Simila's  injury  and 
the  damages  resulting  therefrom,  to 
make  out  a  prima  facie  case.  There 
is  ample  evidence  in  the  record  to 
support  tie  first  and  fourth  of  these 
facts:  The  opinion  proceeds:  "This 
court  has  recognize.d  the  right  of  the 
defendant  to  interpose  inconsistent 
defenses,  under  the  provisions  of  sec- 
tion 6549,  Rev.  Codes;  but  it  has 
never  gone  to  the  extent  of  saying  that 
such  defenses  may  be  so  far  incon- 
sistent that,  if  the  allegations  of  one 
are  true,  the  allegations  of  the  other 
must  of  necessity  be  false.  Generally 
speaking,  our  Code  requires  pleadings 
to  be  verified  (Eev.  Codes,  §  6565); 
but,  in  permitting  a  defendant  to  set 
forth  in  his  answer  as  many  defenses 
as  he  has,  it  was  never  intended  to 
sanction  or  encourage  perjury.  In 
states  where  the  pleadings  are  re- 
quired to  be  verified,  the  general  rule 
is:  'The  defendant  may  plead  incon- 
sistent defenses,  provided  they  be  not 
so  incompatible  as  necessarily  to  ren- 
der one  or  the  other  absolutely  false': 
Clarke  v.  Lyon  County,  7  Nev.  75; 
Seattle  Nat.  Bank  v.  Garter,  13  Wash. 
281,  48  L.  R.  A.  177,  43  Pac.  331 ; 
1  Bncy.  PI.  &  Pr.  857;  Bliss  on  Code 
Pleading,  §  343,  ....  It  appears  to 
us  to  be  the  acme  of  absurdity  to  say 
that  the  casual  admission  of  a  de- 
fendant, made  on  the  street,  may  be 
put  in  evidence  against  him,  but  that 
his  solemn  admission,  made  deliber- 
ately and  under  oath,  in  a  pleading, 
which  calls  for  a  true  statement  of 
the  facts,  may  not  be  used  against 
him.  If  by  the  second'  affirmative 
defense  the  defendant  sought  to 
charge  that  Simila's  injuries  were 
caused  by  a  fellow-servant,  it  would 
seem  that  it  would  have  been  sufficient, 
to    say    so,   without   volunteering   the 
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occurred  in  a  New  York  case.'''  In  the  case  referred  to, 
the  action  was  instituted  to  have  the  ownership  of  a  lane 
determined  and  the  defendant  enjoined  from  maintaining 
a  fence  upon  it.  Each  claimed  by  title.  The  answer  of 
the  defendant  denied  the  plaintiff's  ownership  of  an  un- 
divided interest  in  the  fee  of  the  lane.  After  the  deeds 
upon  which  the  parties  relied  were  placed  in  evidence,  the 
defendant  admitted  that  the  plaintiff  was  the  owner  in 
common  of  an  undivided  part  of  the  fee  of  such  lane.  The 
case  was  tried  upon  that  theory,  but  a  careful  examination 
of  the  entire  record  showed  that  the  admission  made  at 
different  times  by  the  defendant  was  an  admission  of  law 
upon  conceded  facts  rather  than  an  admission  of  a  fact 
independent  of  the  deeds  and  records  upon  which  the  par- 
ties to  the  action  concededly  depended.  The  court  said: 
' '  The  judgment  being  for  the  defendant  the  admissions  do 


information  that  the  aet  which  caused 

the  injury  was  a  negligent  one 

There  is  not  any  reason  whatever  why 
adrnissions  in  a  pleading  ought  not 
to  be  used  in  evidence  against  the 
plead«r.  In  passing,  we  may  say  that 
it  is  very  doubtful  whether  the  answer 
in  this  ease  is  open  to  adverse  crit- 
icism. The  denial  is  that  Simila  was 
injured  'while  engaged  in  his  duties 
as  defendant's  servant.'  It  was  not 
any  objection  to  the  offered  evidence 
that  the  plaintiff,  did  not  embrace  in 
his  offer  the  entire  answer.  Section 
7871,  Revised  Codes,  provides:  'When 
part  of  an  act,  declaration,  conversa- 
tion or  writing  is  given  in  evidence 
by  one  party,  the  whole  on  the  same 
subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  an- 
swer may  be  given;  and  when  a  de- 
tached act,  declaration,  conversation 
or  writing  is  given  in  evidence,  any 
other  act,  declaration,  conversation  or 
writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evi- 
dence.' In  Abbott's  Trial  Brief, 
Civil   Jury    Trials,    299,    the    rule    is 


stated  as  follows:  'A  party  may  read 
in  evidence  a  mere  extract  from  his 
adversary's  pleading,  however  brief, 
provided  he  does  not  omit  a  part  of  a 
sentence  or  clause  which  qualifies  that 
part  which  he  reads,  so  as  to  pervert 
the  sense  or  render  it  uncertain.' 
From  the  allegations  of  this  affirmative 
defense,  plaintiff  was  seeking  to  show 
that  Simila's  injury  was  caused  by  a 
negligent  act,  and  that  the  person 
whose  negligence  caused  the  injury 
was  an  employee  of  the  defendant 
company.  The  plaintiff  would  not 
have  been  bound  by  the  allegation 
that  the  person  who  caused  the  injury 
was  a  fellow-servant  of  Simila.  We 
quote  again  from  Abbott's  Trial  Brief, 
298,  the  following:  'A  party  who  puts 
in  evidence  his  adversary's  pleading  is 
not  thereby  estopped  from  denying  or 
disproving  statements  contained  in  it.' 
Our  conclusion  is  that  the  trial  court 
erred  in  excluding  the  evidence  of- 
fered." 

T9  City  Club  of  Auburn  v.  McGesr, 
198  N.  Y.  160,  91  N.  E.  539. 
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not  require  that  a  new  trial  be  granted,  because  the  record 
shows  that  both  parties  stand  upon  their  legal  rights  to  be 
determined  upon  conceded  facts,  and  each  has  stated  in  his 
brief  before  this  court  that  his  legal  rights  must  be  de- 
termined upon  a  construction  of  the  deeds  which  are  before 
us."  When  a  statement  by  a  party  in  a  pleading,  other 
than  in  the  pending  suit,  is  offered  in  evidence,  the  state- 
ment is  admissible  on  the  same  principle  as  oral  admis- 
sions, hence  it  is  not  necessary  that  the  parties  should  be 
the  same;  and  the  pleadings  of  a  party  may  be  received 
against  him  in  a  subsequent  suit  although  the  parties  are 
different.^"  In  a  South  Dakota  decision,**  which  was  a 
controversy  concerning  the  use  of  water  for  irrigation 
between  the  plaintiff  as  an  appropriator  and  the  defend- 
ants as  riparian  proprietors,  it  was  urged  that  the  court 
erred  in  allowing  defendants  to  introduce  in  evidence  the 
complaint  in  an  action  wherein  the  plaintiff's  grantor  was 
plaintiff  and  one  Harrison  was  defendant.  That  was  an 
action  to  recover  for  water  used  by  Harrison;  the  com- 

80  CaUan  v.  McDauiel,  72  Ala.  96;  v.  Herriek,  130  Mo.  App.  266,  109  S. 

McLemore  v.  Nuckolls,  37  Ala.   662;  W.  104;  Dowzelot  v.  Rawlihgs,  58  Mo. 

Valley  Planting  Co.  v.  Wise,  93  Ark.  75;  Paxton  v.  State,  60  NeB.  763,  84 

1,  123  S.  W.  768;  Greer  v.  Tripp,  56  N.  W.  254;  Guy  v.  Manuel,  89  N.  C. 

Cal.   209;    Boulder   etc.   Ditch   Co.   v.  83;  Chicago  etc.  E.  Co.  v.  Masliore,  21 

Ditch  etc.  Co.,  36  Colo.  455,  86  Pac.  OH.  275,  17  Ann.  Cas.  277,  96  Pac. 

101 ;   Printup  v.  Patton,  91  Ga.  422,  630 ;  Feklman  v.  McGuire,  34  Or.  309, 

18  S.  E.  311;  Seymour  v.  O.  S.  Eich-  55  Pac.  872;  Lindsay  v.  Button,  227 

ardson  Fueling  Co.,  103  111.  App.  625;  Pa.' 208,  75  Atl.  1096;  Kline  v.  Hunt- 

Eobbinsv.  Butler,  24  111.  387;  Coldren  ingdon    First    Nat..  Bank    (Pa.),    15 

Land  Co.  v.  Eoyal,  140  Iowa,  381,  118  Atl.  433;  Gibson  v.  Eowland,  35  Pa. 

N.  W.  426;   Ayres  v.  Hartford  Fire  Sup.  Ct.  158;  Cooper  v.  Day,  1  Rich. 

Ins.  Co.,  17  Iowa,  176,  85  Am.  Dec.  Eq.    (S.  C.)    26;   Seligmann  v.  Greif 

553;    Bergman   v.    Solomon,   143   IJy.  (Tex.    Civ.    App.),    109    S.    W.    214; 

581,  136  S.  W.  1010;  Clarke  v.  Eobin-  Lewis  v.  Crouch  (Tex.  Civ.  App.),  85 

son,  5  B.  Mon.  (Ky.)  55;  Vredenburg  S.  W.  1009;  Buzard  v.  McAnulty,  77 

V.    Baton   Kouge    Sugar    Co.,    52    La.  Tex.  438,   14   S.   W.   138;   Hyman  v. 

Ann.  1666,  28  South.  122;  Eobison  v.  Wheeler,  29  Fed.  347,  15  Morr.  Min. 

Swett,  3Me.  (Greenl.)  316;  Nicholson  Bep.  519;   TDey  v.  Cowling,  Bull.  N. 

v.  Snyder,  97  Md.  415,  55  Atl.  484;  P.   243,    1   Ld.   Eaym.    744,   91   Eng. 

Mobberly  v.  Mobberly,   60   Md.  376;  Eeprint,   1398. 

Eadclyffe  v.  Barton,  161  Mass.  327,  37  81  Eedwater  Land  &  Canal  Co.  v. 

N.   E.   373;   Eich   v.  Minneapolis,  40  Eeed,  26  S.  D.  466,  128  N.  W.  702. 
Minn.  82,  41  N.  W.  455;  Wrightsmau 
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plaint  showing  the  number  of  inches  claimed  to  be  used 
by  the  plaintiff's  grantor  at  the  time.  The  complaint  was 
verified  by  the  superintendent  of  the  plaintiff's  grantor. 
It  was  competent  as  a  written  admission  against  such  gran- 
tor's interest,  and  as  such  was  admissible  against  the 
plaintiff  in  the  later  action.*^  The  defendants  also  offered 
in  evidence  as  an  admission  against  interest  the  answer 
in  another  action  in  which  the  plaintiff 's  grantor  was  a  de- 
fendant and  had  verified  such  answer.  The  plaintiff's  ob- 
jections to  it,  mainly  on  the  ground  of  different  parties  and 
that  there  was  no  jurisdiction  in  the  court  wherein  it  was 
made,  were  not  sustained.  In  the  language  of  the  court 
"it  was  introduced  as  a  written  declaration  of  the  parties 
for  whom  and  by  whom  it  was  prepared  and  was  admis- 
sible as  such  whether  or  not  the  court  had  jurisdiction  of 
the  action  in  which  it  was  filed."  The  weight  to  be  given 
to  such  admissions  depends  upon  various  circumstances. 
If  the  pleading  is  sworn  to  and  hence  is  the  deliberate  and 
solemn  statement  of  the  party,  its  admissions  may  afford 
evidence  against  him  not  easily  rebutted.  When  the  alle- 
gations are  made  on  information  and  belief,  they  are  still 
admissible  in  evidence,  as  this  fact  only  detracts  from  the 
weight  of  the  testimony.^*    But  if  the  pleadings  are  not 

82  Citing  1  Jones,  Ev.,  §.  243.  '  set  out  in  Cook  v.  Barr,  44  N.  Y.  156. 

83  Pope  V.  AUis,  115  XT.-S.  363,  29  The  rule  as  laid  down  in  Pope  v.  AUis, 
L.  Ed.  393,  6  Sup.  Ot.  Eep.  69,  in  supra,  is  entitled  to  all  respect.  In 
which  case  the  language  of  Mr.  Justice  Smith  v.  Boston  Elevated  Ey.  Co.,  184 
Woods,  "When  the  averment  is  made  Fed.  387,  37  L.  B.  A.,  ISl.  S.,  429,  106 
on  information  and  belief,  it  is  never-  C.  C.  A.  497,  the  principle  is  applied  to 
theless  admissible  as  evidence,  though  other  sworn  statements.  "A  plaintiff, 
not  conclusive.  (Lord  Ellenborough,  we  think,  after  having  sworn  to  facts 
in  Doe  v.  Steel,  3  Camp.  115.)  The  resting  in  his  own  observation  and 
authority  cited  sustains  the  proposi-  knowledge  before  one  jury,  should  not 
tion  that  the  fact  that  the  averment  be  permitted  to  swear  to  facts  directly 
is  made  on  information  and  belief,  inconsistent  and  to  obtain  from  a  see- 
merely  detracts  from  the  weight  of  ond  jury  a  verdict  in  his  favor  which 
the  testimony;  it  does  not  render  it  will  involve  the  conclusion  that  his 
inadmissible,"  is  directly  opposed  to  testimony  at  the  first  trial  was  know- 
that  of  Mayor  etc.  of  New  York  v.  ingly  false,  A  party  testifying  under 
Fay,  53  Hun  (N.  Y.),  553,  6  N.  Y.  oath  is  more  than  a  mere  witness.  He 
Supp.  400,  which  adopts  the  rules  as  is  an   actor   seeking   the  intervention 
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sworn  to,  and  are  drawn  by  counsel,  and  the  allegations 
have  not  been  expressly  directed  or  approved  by  the  party, 
they  may  be  of  little  significance.^*  Indeed,  under  the 
former  practice  it  was  held  that  bills  in  chancery  not  sworn 
to  were  not  admissible,  except  to  prove  such  a  fact  as 
their  own  existence,  or  the  commencement  of  a  suit,  or 
what  the  facts  in  issue  were.  They  were  rejected,  as  ad- 
missions, on  the  ground  that  they  consisted  largely  of  the 
suggestions  of  counsel  so  framed  as  to  obtain  an  answer 
under  oath.  And  the  pleadings  in  actions  at  law  have  also 
often  been  rejected  as  admissions,  when  not  shown  to  have 
been  approved  or  directed  by  the  party  himself.*^  Many 
of  the  cases  holding  that  pleadings  were  inadmissible  as 
admissions  were  based  on  the  theory  that  most  of  the  alle- 
gations were  merely  pleader's  matter — fiction  stated  by 


of  the  judicial  power  in  Ms  behalf, 
and  thus  subject  to  the  rule  'allegans 
contraria  non  est  audiendus,'  which,  as 
stated  in  Broom's  Legal  Maxims,  p. 
130,  expresses  in  technical  language 
the  trite  saying  of  Lord  Kenyon  that 
a  man  should  not  be  permitted  to 
'blow  hot  and  cold'  with  reference  to 
the  same  transaction,  or  insist  at  dif- 
ferent times,  on  the  truth  of  each  of 
two  conflicting  allegations  according 
to  the  promptings  of  his  private  inter- 
est." This  principle  is  illustrated  in 
Harriman  T.  Northern  Securities  C!o., 
197  XJ.  S.  244,  294,  49  L.  Ed.  739,  25 
Sup.  Ct.  Eep.  493;  Davis  v.  Wakelee, 
159  U.  S.  680,  689  et  seq.,  39  L.  Ed. 
578,  15  Sup.  Ct.  Eep.  555;  Sturm  v. 
Boker,  10  U.  S.  312-384,  37  L.  Ed. 
1093,  14  Sup.  Ct.  Eep.  99;  National 
Steamship  Co.  v.  Tugman,  143  XJ.  S. 
28-32,  36  L.  Ed.  63,  12  Sup.  Ct.  Eep. 
361;  Pope  v.  Allis,  sv/pra;  Eailway 
Co.  V.  McCarthy,  96  U.  S.  267,  24  L. 
Ed.  693.  Where  a  corporation  is  a 
party,  and  the  pleading  ig  signed  by 
the  president  as  such  and  verified  by 
the    secretary,     statements    in    such 


pleading  cannot  be  used  as  aamissions 
against  the  president  in  his  private 
capacity  without  proof  of  his  knowl- 
edge of  them:  Oregon  etc.  E.  Co.  v. 
De  Grubissieh  (C.  C.  A),  (not  yet  re- 
ported, decided  in  July,  1913). 

84  Valley  Planting  Co.  v.  Wise,  93 
Ark.  1,  123  S.  W.  768;  Solari  v.  Snow, 
101  Cal.  387,  35  Pac.  1004;  Netzow 
Mfg.  Co.  V.  Southern  E.  Co.,  7  Ga. 
App.  163,  66  S.  E.  399;  Tison  v.  South 
Georgia  E.  Co.,  8  Ga.  App.  91,  68 
S.  E.  651;  Parmer  v.  State,  100  Ga. 
41,  28  S.  E.  26 ;  Farr  v.  Eouillard,  172 
Mass.  303,  52  N.  B.  443;  City  of 
Elizabeth  v.  Central  E.  Co.,  79  N.  J. 
L.  542,  77  Atl.  529;  Ferris  v.  Hard, 
135  N.  Y.  354,  32  N.  E.  129;  Baldwin 
V.  Gregg,  13  Met.  (Mass.)  253; 
Boileau  v.  Eutlin,  2  Ex.  665,  12  Jur. 
899. 

85  Boileau  v.  Rutlin,  2  Ex.  665,  12 
Jur.  899;  Delaware  Co.  v.  Diebold 
Safe  Co.,  133  U.  S.  473,  33  L.  Ed. 
674,  10  Sup.  Ct.  Eep.  399 ;  Baldwin  v. 
Gregg,  13  Met.  (Mass.)  253;  Dgrinie 
V.  Williams,  135  Mass.  28. 
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counsel  and  sanctioned  by  the  courts.  Although  the  courts 
have  shown  a  proper  disposition  to  differentiate  between 
those  which  merely  display  the  ingenuity  of  equity  counsel 
and  those  which  are  genuine  statements  of  the  party,^"  the 
whole  modern  tendency  is  to  reject  this  view  and  to  treat 
pleadings  as  statements  of  the  real  issues  in  the  cause  and 
hence  as  admissions  of  the  jjarties,  having  weight  accord- 
ing to  the  circumstances  of  each  case.^''     But  some  of  the 


86  Boileau  v.  Eutlin,  supra;  Doe  v. 
Sybourn,  7  Term  Bep.  3,  101  Eng. 
Reprint,  823 ;  Eeg.  v.  Simmonds,  4  Cox 

C.  G.  277;  Doe  v.  Steel,  3  Camp.  115, 
13  Eev.  Eep.  768;  Grant  v.  Jackson, 
Peake,  204;  Slack  v.  Buchanan,  Peake, 
5;  Tennessee  Coal  etc.  R.  Co.  v.  Linn, 
123  Ala.  112,  82  Am.  St.  Rep.  108,  26 
South.  245;  Adams  v.  McMillan,  7 
Port.  (Ala.)  73;  Tyson  v.  South 
Georgia  R.  Co.,  swpra;  MiUer  v.  Chris- 
man,  25  111.  269;  Rankin  v.  Maxwell, 
2  A.  K.  Marsh.  (Ky.)  488,  12  Am. 
D^a.  431;  Rees  v.  Lawless,  4  Litt. 
(Ky.)  218;  De  Montague  v.  Baeh- 
arach,,  187  Mass.  128,  72  N.  E.  938; 
Dennie  v.  Williams,  135  Mass.  28; 
Meyer  v.  Blakemore,  54  Miss.  570; 
Tague  V.  John  Capliee  Co.,  28  Mont. 
51,  72  Pao.  297;  Owens  v.  Dawson,  1 
Watts  (Pa.),  149,  151,  25  Am.  Dec. 
49;  Delaware  County  Commrs.  v.  Die- 
bold  Safe  etc.  Co.,  133  U.  S.  473,  33 
L.  Ed.  674,  10  Sup.  Ct.  Eep.  399.  In 
Lindsay  v.  Button,  227  Pa.  208,  75 
Atl.  1096,  in  an  action  framed  in 
assumpsit,  the  pleadings  in  a  former 
equity  suit  between  the  same  parties 
were  properly  admitted  as  evidence  of 
admissions  by  the  parties  concerned,  to 
contradict  their  evidence  in  the  exist- 
ing action.  It  was,  however,  expressly 
held  that  they  were  not  to  be  taken 
as  estopping  them  from  taking  a  dif- 
ferent position  from  that  adopted  in 
the  equity  suit. 

H7  Posey  V.  Hanson,   10   App.   Cas. 

D.  C.   496;    Younglove    v.   Knox,   44 


Fla.  743,  33  South.  427;  St.  Paul  F.  & 
M.  Ins.  Co.  V.  Brunswick  Grocery  Co., 
113  Ga.  786,  39  S.  E.  483;  Gardner  v. 
Meeker,  169  111.  40,  48  N.  B.  307; 
Schmisseur  v.  Beatrie,  147  111.  210, 
35  N.  E.  525 ;  Kankakee  etc.  R.  Co.  v. 
Horan,  131  111.  288,  23  N.  B.  621; 
Boots  V.  Canine,  94  Ind.  408;  Sharts 
V.  Await,  73  Ind.  304;  Springer  v. 
Drosoh,  32  Ind.  486,  2  Am.  Rep.  356; 
Tingle  V.  Kelly,  29  Ky.  Law  Eep.  24, 
92  S.  W.  303;  Eceles  v.  Shackleford, 
1  Litt.  (Ky.)  35;  Cragin  v.  Carleton, 
21  Me.  492;  Lowney  v.  Perham,  20 
Me.  235;  Nicholson  v.  Snyder,  97  Md. 
415,  55  Atl.  484;  Garey  v.  Sangston, 
64  Md.  31,  20  Atl.  1034;  Calvert  v. 
Friebus,  48  Md.  44;  Johnson  v.  Eus- 
sell,  144,  Mass.  409,  11  N.  B.  670; 
Gordon  v.  Parmelee,,,2  Allen  (Mass.), 
212;  Boston  v.  Richardson,  13  Allen 
(Mass.),  146;  Cornelissen  v.  Ort,  132 
Mich.  294,  93  JST.  W.  617;  Yoki  v.  First 
State  Bank,  87  Minn.  295,  91  N.  W. 
1101;  Baum  v.  Fryrear,  85  Mo.  151; 
Tague  V.  Gaplice  Co.,  28  Mont.  51,  72 
Pac.  297;  Tindall  v.  Mclutyre,  24  N. 
J.  L.  147;  Millard  v.  Adams,  1  Misc. 
Eep.  431,  21  N.  Y.  Supp.  424;  Meade 
V.  Black,  22  Wis.  241;  Pope  v.  Allis, 
115  XJ.  S.  363,  29  L.  Bd.  393,  6  Sup. 
Ct,  Hep.  69:  In  Comstock  v.  Jacobs, 
84  Vt.  277,  Ann.  Cas.  1913A,  679,  78 
Atl.  1017,  the  mere  fact  of  the  plain- 
tiff being  the  administrator  of  two 
estates,  husband's  and.  wife's,  did  not 
render  admissions  made  by  him  in  an 
action  for  the  husband's  estate  fatal 
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authorities  still  hold  that  if  the  pleading  is  not  signed  by 
the  party,  there  should  be  some  proof  that  he  has  author- 
ized it.*^ 


§  273  (275).  Same,  continued. — On  the  same  principle, 
where  amended  pleadings  have  been  filed,  allegations  in 
the  original  pleadings  are  held  admissible,*®  but  in  such 


in  the  action  for  the  wife's  estate 
when  he  did  not  know  at  the  time  of 
the  first  action  to  which  estate  the 
subject  matter  properly  belonged. 

88  Farr  v.  Eouillard,  172  Mass.  303, 
52  N.  E.  443.  In  Lee  v.  Chicago  etc. 
By.  Co.,  101  Wis.  352,  77  N.  W.  714, 
the  court  admitted  in  evidence  a  com- 
plaint for  the  same  cause  of  action, 
filed  in  another  state,  it  being  signed 
by  the  plaintiff's  attorney  and  verified 
by  his  guardian  ad  litem.  An  inter- 
esting opinion  on  using  the  plea  of 
nolo  contendere  as  an  admission  will 
be  found  in  State  v.  La  Eose,  71  N.  H. 
435,  52  Atl.  943. 

89  Barton  v.  Laws,  4  Colo.  App. 
212,  35  Pac.  284;  Smith  v.  Smith,  136 
Ga.  197,  71  S.  E.  158 ;  Shurtliff  v.  Ex- 
tension Ditch  Co.,  14  Idaho,  416,  94 
Pac.  574;  Bartlow  v.  Chicago,  B.  & 
Q.  R.  Co.,  243  lU.  332,  90  N.  E.  721; 
Baltimore  O.  &  C.  Ey.  v.  Evarts,  112 
Ind.  533,  14  N.  E.  369;  Daub  v. 
Englebaeh,  109  111.  267;  Sheldon  v. 
Crane,  146  Iowa,  461,  125  N.  W.  238 ; 
Arnd  v.  Aylesworth,  145  Iowa,  185, 
123  N.  "W.  1000;  Ludwig  v.  Blaek- 
shere,  102  Iowa,  366,  71  N.  W.  356; 
Watt  v.  Missouri  K.  &  T.  E.  Co.,  82 
Kan.  458,  108  Pac.  811;  Juneau  v. 
Stunkle,  40  Kan.  756,  20  Pac.  473; 
Wyles  V.  Berry,  116  Ky.  377,  25  Ky. 
Law  Bep.  606,  76  S.  W.  126;  State  v. 
Bowe,  61  Me.  171;  Meriweather  v. 
Publishers:  Knapp  &  Co.,  224  Mo. 
617,  123  S.  W.  1100;  Murphy  v.  St. 
Louis  Type  Foundry,  ?9  Mo.  App. 
541;  Anderson  v.  McPike,  86  Mo.  293; 


Eanken  v.  Probey,  136  App.  Div.  134, 
120  N.  Y.  Supp.  413;  Fogg  v.  Ed- 
wards, 20  Hun  (N.  Y.),  90;  WilUs  v. 
Western  Union  Tel.  Co.,  150  N.  C. 
318,  64  S.  B.  11;  Leistikow  v.  Zuels- 
dorf,  18  N.  D.  511,  122  N.  W.  340; 
Peckham  Iron  Co.  v.  Harper,  41  Ohio 
St.  100;  Johnson  v.  Sheridan  Lumber 
Co.,  51  Or.  35,  93  PaC.  470;  Sayre  v. 
Mohney,  35  Or.  141,  56  Pac.  526; 
O'Connell  v.  King,  26  B.  I.  544,  59 
Atl.  926;  Hall  v.  Woodward,  30 
S.  C.  564,  9  S.  B.  684;  Beh- 
rens  Lumber  Co.  v.  Lager,  26  S.  D. 
160,  Ann.  Cas.  1913  A,  1128,  128 
N.  W.  698;  Lantry-Sharpe  Contract 
ing  Co.  V.  McCracken  (Tex.  Civ 
App.),  134  S.  W.  363;  Austin  v.  Jack 
son  Trust  &  Sav.  Bank  (Tei.  Civ 
App.),  125  S.  W.  936;  Barrett  v, 
Featherstone,  89  Tex.  '567,  35  S.  W, 
li,  36  S.  W.  245;  Kilpatrick-Koch 
Drygoods  Co.  v.  Box-,  13  Xttah,  494,  45 
Pac.  629;  Brown  v.  Piekard,  4  Utah, 
292,  9  Pac.  573,  11  Pac.  512;  Browder 
V.  Southern  B.  Co.,  107  Va.  10,  13,  57 
8.  E.  572 ;  Schoette  v.  Drake,  139  Wis. 
18,  120  N.  W.  393;  Lindner  v.  St. 
Paul  P.  &  M.  Ins.  Co.,  93  Wis.  526, 
67  N.  W.  1125;  Schultz  v.  Culbertson, 
125  Wis.  169,  103  N.  W.  234.  In 
California  there  appears  to  be  a  con- 
flict upon  this  point,  the  weight  of 
authority  being  against  the  reception 
of  admissions  in  superseded  pleadings. 
In  Coward  v.  Clanton,  79  Cal.  23,  21 
Pac.  359,  the  general  rule  was  fol- 
lowed, but  in  Ralphs  v.  Hensler,  114 
Cal.   196,  45  Pac.   1052,   followed  in 
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case  the  original  pleadings  can  have  no  effect,  unless 
fGrmally  offered  in  evidence;^*  and  not  even  then  if  it  is 
made  to  appear  that  the  contents  of  the  pleading  were 
repudiated  by  the  party  immediately  on  obtaining  cogni- 
zance of  it.'^  It  will  be  observed  that  the  following  dis- 
tinctions exist  between  the  pleadings  upon  which  the  case 
is  tried  and  those  that  have  been  superseded.  The  former 
is  before  the  court  and  jury  of  necessity,  without  offer,  not 
as  evidence,  but  to  show  the  issues  to  be  tried;  and  admis- 
sions made  therein  are  taken  as  true,  and  conclusive  against 
the  party  making  them.  The  latter  is  not  necessarily 
before  the  court  and  jury,  and,  if  before  them,  is  only  as 
evidence,  is  not  conclusive,  and  may  be  shown  to  have  been 
made  inadvertently,  or  by  mistake,  or  may  be  contradicted 
or  explained.  Being  only  evidence,  and  subject  to  ex- 
planation, it  seems  that  it  should  be  introduced  as  any  other 
evidence,  and,  unless  so  introduced,  should  not  be  con- 
sidered. To  hold  otherwise  is  to  permit  a  party  to  spring 
a  surprise  upon  his  adversary,  by  presenting  the  admis- 
sions when  the  opportunity  to  explain  has  passed.^^     It  has 

Miles  V.  Woodward,  115  Cal.  308,  46  tions  that  sueh  a  pleading  is  not  ad- 

Pae.  1076,  and  later  cases,  the  courts  missible    at    all,    without    affirmative 

there  have  broken  away  and   decline  proof  of  authority  from  the  party  to 

to    admit   such    admissions.     In    this  the  attorney  to  make  it,  cannot  eon- 

they  find  support  in  Smith  v.  David-  trol  us,  in  presence  of  the  well  estab- 

son,  41  Fed.  172.     See  note  on  "Ad-  lished  rule  in  this  state.     When,  how- 

missibility      in      Evidence      Against  ever,  a  writing  ceases  to  be  a  pleading, 

Pleader  of  Abandoned  Pleading,"  to  by  reason  of  presence  of  a  substitute, 

Arkansas  City  v.  Payne,  18  Ann.  Cas.  it  is   of   force   only  as   is  any   other 

83.  declaration  of  facts — as  an  evidentiary 

90  Boots  V.  Canine,  94  Ind.  408';  admission  of  such  facts — and  its 
Leach  v.  Hill,  97  Iowa,  81,  66  N.  W.  cogency  to  establish  them  varies  ac- 
69 ;  Woodworth  v.  Thompson,  44  Neb.  cording  to  many  collateral  cireum- 
311,  62  N.  W.  450;  Polger  v.  Boying-  stances,  such  as  deliberation  and  care 
ton,  67  Wis.  447,  30  N.  W.  715.  with  which  made,  the  clearest  of  com- 

91  Baldwin  v.  Siddons,  46  Ind.  App.  prehension  of  either  the  maker  or  the 
313,  90  N.  E.  1055,  92  N.  E.  349.  reporter   of   the   statement,   or,   espe- 

U2  Shipley    v.    Eeasoner,    87    Iowa,  oially  when  emanating  from  an  agent, 

555,  54  N.  W.  470.     The  rule  is  partio-  the  fullness  of  consultation  with  and 

ularly  well  stated  in  Sehultz  v.  Cul-  disclosure    from    the    principal.    For 

bertson,  125  Wis.  169,  103  N.  W.  234:  these  reasons,  it  is,  of  course,  proper 

"Some  intimations  in   other  jurisdic  tc  offer  evidence  of  any  such  circum- 
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been  held  that  when  a  party  has  been  compelled  by  the 
court  to  elect  between  two  inconsistent  pleas,  the  election, 
not  being  a  voluntary  amendment,  shuts  out  the  opponent 
from  using  the  excised  portion  even  as  an  admission.  The 
defendant  in  a  slander  action  answered  denying  the  pub- 
lication and  also  admitting  it  and  justifying.  Compelled 
by  the  court  to  elect,  he  chose  the  first  answer,  and  it  was 
held  error  to  permit  the  second  one  admitting  the  publica- 
tion to  be  used."^  In  a  Texas  case  it  has  been  held  that  a 
plea  stricken  out  should  not  have  been  admitted  as  an  ad- 
mission against  the  defendants.®*  It  is  hardly  necessary 
to  add  that  the  pleading  of  one  plaintiff  or  defertdant  is 
not  competent  as  an  admission  of  a  coplaintiff  or  a  code- 
fendant.^^  It  is  an  ancient  rule  of  pleading  that  each  party 
tacitly  admits  all  such  traversable  allegations  on  the  oppo- 
site side  as  he  does  not  traverse.  Qui  non  negat  fatetur.^'^ 
Under  the  reformed  procedure  the  same  general  rule  is 
recognized  with  the  qualification  that  the  allegation  of  new 
matter  in  an  answer,  not  pleaded  as  a  part  of  a  counter- 
claim or  as  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party.  It  is  a  familiar  statement 
that  a  demurrer  admits  all  those  facts  which  are  well 
pleaded.  But  as  a  rule  of  evidence,  a  demurrer  is  not  an 
absolute  admission  of  any  fact.  It  simply  admits  those 
facts  which  are  well  pleaded  for  the  sole  purpose  of  having 
their  legal  sufficiency  determined  by  the  court.®''  The  de- 
stances  to  guide  the  jury  in  deciding  94  Dunson  v.  Naoogdoohes  County, 
upon  the  weight  to  be  given  to  the  15  Tex.  Civ.  App.  9,  37  S.  W.  978. 
admission,  in  comparison  with  any  evi-  95  Eeese  v.  Eeese,  41  Md.  554;  Stew 

denee  conflicting  therewith.    For  such      art  v.  Stone,  3  Gill  &  J.  (Md.)  510 
purpose  the  testimony  of  the  attorney  96  Gwam  v.  Eoe,  1  Salk.  91,  91  Eng, 

offered    was    clearly    admissible,    and       Eeprint,  84. 

should  have  been  received:   Husbrook  97  Eobe   v.    Frowner     18    Ala.    89 

V.  Strawser,  14  Wis.  403;  Lindner  v.  Branham  v.  Mayor,  24  Cal.  585; 
St.  Paul  Fire  etc.  Ins.  Co.,  93  Wis.  Chapin  v.  Curtis,  23  Conn.  388;  Pease 
526,  67  N.  W.  1125.  See,  also,  Wilson  v.  Phelps,  10  Conn.  62;  Matthews  v. 
V.  Newton  County  (Ga.  App.),  76  S.  Tower,  39  Vt.  433;  Star  Ball  Rtetainer 
E.  648.  Co.  V.   Klahn,  145  Fed.  834.     But  a 

93  Lane  ».  Bryant,  100  Ky.  138,  36      demurrer    does   not   admit    a   foreign 
L.  E.  A.  709,  37  S.  W.  584.  law  alleged  in  the  complaint;  Knieker- 

Evidence  II — 33 
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murrer  cannot  be  used  in  another  suit  as  an  admission  of 
the  allegations  in  the  pleading  demurred  to,  when  it  does 
not  appear  that  the  demurrer  was  adjudged  insufificient,  and 
that  the  party  elected  to  abide  thereby.®*  The  statements 
in  the  pleadings  demurred  to  are  no  evidence  on  questions 
of  damages,  or  when  the  cause  is  tried  on  the  merits.®'  But 
for  the  purpose  of  determining  the  questions  of  law  in- 
volved, a  demurrer  to  evidence  admits  all  the  facts  which 
a  jury  might  reasonably  infer  from  the  evidence.^"" 

§  274  (276).  Admissions  in  pleadings — ^When  conclu- 
sive.— ^Where  a  party  to  an  action  makes  solemn  admissions 
against  his  interest  in  a  pleading,  they  should  be  treated 
as  admitted  facts,  and  he  will  not  be  heard  to  question  the 
correctness  thereof  at  any  stage  of  the  case  in  the  trial 
court,  or  on  appeal,  when  properly  preserved  in  a  tran- 
script or  case-made  so  long  as  they  remain  a  part  of  the 
record.  If  the  statements  or  admissions  were  made  by 
himself  or  by  his  counsel  under  an  honest  mistake  or  mis- 
apprehension of  what  the  facts  really  were,  and  he  desires 
to  be  relieved  from  the  effect  thereof,  he  should  apply  to 
the  trial  court  for  leave  to  withdraw  such  admissions  or 
pleadings,  and  if  required  to  do  so,  make  a  showing  of  good 
faith  in  support  of  his  application,  which  should  be  granted 
or  denied  in  the  furtherance  of  justice.^  Each  party  to 
an  action  is  in  that  action  conclusively  bound  by  those  ad- 
missions which  he  expressly  makes  in  the  pleadings,  or  by 
stipulations,  oral  or  written,  which  are  formally  entered 
into  for  the  purpose  of  dispensing  with  proofs.-     As  we 

booker  Trust  Co.  v.  Iselin,  185  N.  T.  l  Eogers  v.  Brown,  15  Okl.  524,,  86 

54,   113  Am.  St.  Eep.  863,  77  N.  E.  Pac.  443. 

877.  2  Willis  V.  Eioe,  157  Ala.  252,  131 

38  Kankakee  &  S.  E.  Co.  v.  Horan,  Am.   St.    Eep.    55,    48    South.    397; 

131  m.  288,  23  N.  E.  621;   Tomkins  Beauchamp   v.    Bertig,    90    Ark.    351, 

V.  Asby,  1  Moody  &  M.  32.  23  L.  E.   A.,  N.  S.,  659,  119   S.  W. 

99  McKinzie  V.  Mathews,  59  Mo.  99.  75;    Goodrum  v.   Ayers,   56   Ark.   93, 

100  Golden  v.  Knowles,  120  Mass.  19  S.  W.  97;  Burr  v.  Maclay  Bancho 
336;  Fowla  v.  Alexandria,  11  Wheat.  Water  Co.,  160  Cal.  268,  116  Pac. 
(U.  S.)  320,  6  L.  Ed.  484.  715;   Joshua  Heady  Maoh.  Works  ». 
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have  already  seen,  the  same  rule  applies  to  those  material 
allegations  in  pleadings  which  are  tacil^y  admitted  by  fail- 
ing to  interpose  any  denial  when,  under  the  rules  of  plead- 


Pacifie  Cable  Constr.  Co.,  99  Cal.  421, 
33  Pac.  1084;  Denver  etc.  E.  Co.  t. 
Howe,  49  Colo.  256,  112  Pae.  779;  An- 
derson T.  Groesbeck,  26  Colo.  3,  55 
Pae.  1086;  City  of  Meriden  v.  West 
Meriden  Cepaetery  Assn.,  83  Conn. 
204,  76  AtJ,  515;  Myrick  v.  Bill,  3 
Oak.  284,  >.7  N.  W.  268;  Cooksey  v. 
Bryan  (T>.  C),  2  App.  Cas.  557; 
Wells  V.  Bagdale,  102  Ga.  53,  29  S. 
E.  165;  Cratty  v.  Peoria  Library 
Assn.,  120  111.  App.  596;  Sanitary 
Dist.  of  Chicago  v.  Pittsburgh  etc. 
R.  Co.,  216  m.  575,  75  N.  E.  248; 
Fuller  V.  Exchange  Bank,  38  Ind. 
App.  570,  78  N.  E.  206;  State  Bank 
of  Dayton  v.  Felt,  99  Iowa,  532,  61 
Am.  St.  Eep.  253,  68  N.  W.  818; 
Wiquette  y.  Green,  81  Kan.  569,  106 
Pac.  270;  Johnston  v.  Winfield  Town 
Co.,  14  Ka,n.  390;  Myrick  v.  Hembree, 

136  Ky.  110,  123  S.  W.  668;  Durrett 
T.  Stewart,  88  Ky.  665,  11  8.  W.  773, 
11  Ky.  Law  Eep.  172;  Shea  v.  Sew- 
erage &  Water  Bd.,  124  La.  299,  50 
South.  166;  Hall  v.  Bossier  Levee  Dist. 
Commrs.,  Ill  La.  913,  35  South.  976; 
Barnes  v.  Taylor,  29  Me.  514;  Seaulon 
V.  Walshe,  81  Md.  118,  48  Am.  St. 
Eep.  488,  31  Atl.  498;  Morton  v. 
Clark,  181  Mass.  134,  63  N.  B.  409; 
Van  Doom  v.  Heap,  160  Mich.  199, 
125  N.  W.  11;  Carver  v.  Detroit  etc. 
Plank  Eoad  Co.,  126  Mich.  458,  85 
K.  W.  1028;  Eeilly  v.  Bader,  46  Minn. 
212,  48  N.  W.  909;  Heston  State 
Bank  v.   Luthy,   155   Mo.   App.   363, 

137  S.  W.  66;  Oglesby  v.  Missouri 
Pae.  E.  Co.,  150  Mo.  137,  37  S.  W. 
829,  51  S.  W.  758;  Wulf  v.  Manuel, 
9  Mont.  276,  279,  286,  23  Pac.  723; 
Clague  V.  Tri-State  Land  Co.,  84  Neb. 
499,  133  Am.  St.  Eep.  637,  121  N.  W. 
570j  Faulkner  v.  Gilbert,  61  Neb.  602, 


85  N.  W.  843;  Alexander  v.  Archer, 
21  Nev.  22,  24  Pac.  373;  Schenck  v. 
Schenck,  10  N.  J.  L.  274;  Conklin  v. 
Cunningham,  7  N.  M.  445,  38  Pae. 
170;  Matthews  v.  Peterson,  152  N.  C. 
168,  67  S.  E.  340;  Henning  v.  War- 
ner, 109  N.  C.  406,  14  S.  E.  317; 
William  Knabe  &  Co.  Mfg.  Co.  v.  Din- 
widdle, 116  N.  Y.  Supp.  716;  Perri3 
V.  Hard,  135  N.  T.  354,  32  N.  E. 
129;  Peckham  Iron  Co.  v.  Harper,  41 
Ohio  St.  100;  Sogers  v.  Brown,  15 
Okl.  524,  86  Pac.  443;  Myers  y.  Perry 
First  Presb.  Church,  11  Okl.  544,  69 
Pac.  874;  Holland  v.  Ehoades,  56  Or. 
206,  106  Pac.  779;  La  Pollett  v.  Mit- 
chell, 42  Or.  465,  95  Am.  St.  Eep. 
780,  69  Pac.  916;  Eiley  v.  Pittston 
Coal  Min.  Co.,  224  Pa.  633,  73  Atl. 
944;  Youghiougheny  Eiver  Coal  Co. 
V.  Hopkins,  198  Pa.  343,  48  Atl.  19 ; 
Spraguev.  Sea  View  E.  Co.  (E.  I.),72 
Atl.  994;  Anderson  v.  Western  Union 
Tel.  Co.,  85  8.  C.  252,  67  S.  E.  232, 
477;  Tant  v.  Guess,  37  8.  C.  489,  16 
S.  E.  472;  J.'  I.  Case  Threshing 
Mach.  Co.  V.  Pederson,  6  S.  D.  140, 
60  N.  W.  747;  Lee  t.  Security  Bank 
etc.  Co.,  124  Tenn.  582,  139  8.  W. 
690;  House  v.  Wakefield,  2  Cold. 
(Tenn.)    325;    Eutherford   v.   Gaines, 

103  Tex.  263,  126  S.  W.  261;  Han- 
cock V.  Dilnon,  17  Tex.  369;  Hague 
V.  Juab  County  Mill  etc.  Co.,  37  Utah, 
290,  107  Pac.  249;  Holbrook  v.  Quin- 
lan,  84  Vt.  411,  80  Atl.  339;  Gold- 
water  V.  Burnside,  22  Wash.  215,  60 
Pac.  409;  Murray  Hill  L.  Co.  v.  Mil- 
waukee L.  H.  &  T.  Co.,  126  Wis.  14, 

104  N.  W.  1003;  Wilson  v.  Groelle, 
83  Wis.  630,  53  N.  W.  900;  Nugent 
V.  Powell,  4  Wyo.  173,  62  Am.  St. 
Eep.  17,  20  L.  E.  A.  199,  33  Pac.  23; 
Balloch  V.  Hooper,  146  U.  S.  363,  13 
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ing,  a  denial  is  necessary.*  But  a  tacit  or  incidental 
admission  in  one  suit  will  not  conclude  the  party  making 
it  in  another  action,  where  precisely  the  same  matter  is  not 
in  litigation;*  and  even  then  admissions  which  are  ex- 
pressly made  by  the  pleadings  in  one  action  are  not  con- 
clusive in  other  suits,  unless  the  second  action  is  brought 
on  a  judgment  recovered  in  the  first.®  The  affidavits  and 
depositions  of  a  party  are,  of  course,  competent  to  show  his 
admissions,®  although  used  in  another  suit,''  and  from  their 


Sup.  Ct.  Eep.  128,  36  L.  Ed.  1008; 
Carter  v.  Einker,  174  Fed.  882;  Mc- 
Farlane  v.  Wadhams,  165  Fed.  987; 
Bingham  v.  Stanley,  2  Q.  B.  117,  1 
G.  &  D.  237,  114  Bng.  Reprint,  47; 
Robins  v.  Lord  Maidstone,  4,  Q.  B. 
811,  114  Eng.  Reprint,  1103;  Boileau 
V.  Eutlin,  2  Ex.  665,  12  Jur.  899. 

3  See  §  273,  ante. 

i  Carter  v.  James,  13  Mees.  &  W. 
137,  2  D.  &  L.  236,  13  L.  J.  Ex.  373, 
8  Jur.  912;  Eigge  t.  Burbridge,  16 
Mees  &  W.  598,  15  L.  J.  Ex.  309;  Hutt 
V.  Mol-ell,  3  Ex.  241.  See  note  on 
"Admissibility  and  Conclusiveness 
Against  Pleader  in  Subsequent  Action 
With  Stranger  of  Admission  in  Plead- 
ing," to  First  Nat.  Bank  v.  Duncan, 
18  Ann.  Cas.  79. 

5  Skelton  v.  Hawling,  1  Wils.  258, 
95  Bug.  Eeprint,  605. 

6  Brown  v.  French,  159  Ala.  645, 
49  South.  255;  Leake  v.  J.  E.  King 
Dry  Goods  Co.,  5  Ga.  App.  102,  62 
S.  E.  729;  niinois  Cent.  E.  Co.  v. 
Cobb,  64  111.  143 ;  Trustees  of  Wabash 
&  E.  Canal  v.  Bledsoe,  5  Ind.  133; 
Davenport  v.  Cummings,  15  Iowa, 
219;  Faunoe  v.  Gray,  21  Pick.  (Mass.) 
243;  Southern  Bank  v.  Nichols,  202 
Mo.  309,  100  S.  W.  613;  Kritzer  v. 
Smith,  21  Mo.  296;  Bogart  v.  New 
York  etc.  R.  Co.,  118  App.  Div.  50, 
102  N.  y.  Supp.  1093 ;  Meyer  v.  Camp- 
hell,  1  Misc.  Rep.  (N.  Y.)  283,  20 
N.  1.  Supp.  705;  Forrest  v.  Forrest, 


6  Duer  (N.  T.),  102;  Mushat  v. 
Moore,  4  Dev.  &  B.  L.  (N.  C.)  257; 
MoGahan  v.  Crawford,  47  S.  C.  566, 
25  S.  E.  123;  Chaddiok  v.  Haley,  81 
Tex.  617,  17  S.  W.  233;  Parlin  etc. 
Co.  V.  Vawter,  39  Tex.  Civ.  App.  520, 
88  S.  W.  407;  Fulton  v.  Gracey,  15 
Gratt.  (Va.)  314;  Cambioso  v.  Maf- 
fet,  4  Fed.  Cas.  No.  2430,  2  Wash. 
98;  Hilliard  v.  Lyons,  180  Fed.  685, 
103  C.  C.  A.  651;  Rex  v.  Clarke,  8 
Term  Eep.  220,  101  Eng.  Reprint, 
1355;  Doe  v.  Steel,  3  Camp.  115,  3 
R.  R.  768.  As  to  the  effect  of  an- 
swers under  oath,  see  Elliott  v.  Hay- 
den,  104  Mass.  180;  Knowlton  v. 
Moseley,  105  Mass.  136;  Cook  v.  Barr, 
44  N.  Y.  156;  Dunbar  v.  Dunbar,  80 
Me.  152,  6  Am.  St.  Rep.  166,  13  Atl. 
578;  Wyldier  v.  Craji«,  53  111.  490; 
Lawrence  v.  Lawrence,  21  N.  J.  Eq. 
317;  Printup  v.  Patton,  91  Ga.  422, 
18  S.  E.  311.  See,  also,  §  273,  ante. 
T  Spann  v.  Torbert,  130  Ala.  541, 
30  South.  389;  Shafter  v.  Richards, 
14  Cal.  125;  Sizer  v.  Melton,  129  Ga. 
143,  58  S.  E.  1055;  Davenport  v. 
Cummingg,  15  Iowa,  219;  Knight  v. 
Rothschild,  172  Mass.  546,  52  N.  E. 
1062;  Rosenfeld  v.  Siegfried,  91  Mo. 
App.  169;  Padley  v.  Catterlin,  64  Mo. 
App.  629;  Brewer  v.  Hyndman,  18 
N.  H.  9;  Platner  v.  Ryan,  76  N.  J. 
L.  239,  69  Atl.  1007;  Phillips  v.  Lind- 
ley,  112  App.  Div.  283,  98  N.  Y. 
Supp.   423;    Furniss   v.   Mutual  Life 
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solemn  character  are  entitled  to  great  weight;  bnt  they 
are  not  conclusive  against  him  and  do  not  constitute  an 
estoppel.*  It  is  hardly  necessary  to  say  that  defects  in 
the  affidavit  or  deposition,  or  the  omission  to  prove  it  with 
the  same  strictness  that  would  he  called  for  in  a  prosecu- 
tion for  perjury  do  not  affect  the  competency  of  the  admis- 
sions.^ Where  a  party  states  that  he  has  read  an  affidavit 
of  another  and  knows  that  the  statements  contained  in  it 
are  true,  his  admission  is  competent  on  his  adoption  of  the 
averments  contained  therein.  It  amounts  to  the  same 
thing  as  if  he  had  stated  what  the  affidavit  states.^"  Ad- 
missions made  by  parties  or  their  attorneys  in  their  plead- 
ings in  the  action,  or  by  stipulations  as  to  facts,  or  by 
dispensing  with  certain  proofs  may  be  withdrawn  if  not 
true,  provided  there  remains  sufficient  time  for  the  other 
party  in  which  to  prepare  his  case,  and  provided  such  party 


Ins.  Co.,  46  N.  Y.  Super.  Ct.  (14 
Jones  &  S.)  467;  Mason  v.  MeCoriuick, 
85  N.  C.  226;  Tippin  v.  Ward,  5  Or. 
450;  Bilger  v.  Buchanan  (Tex.),  6 
S.  W.  408;  Commercial  Bank  t. 
Clark,  28  Vt.  325;  Nash  v.  Yellow 
Poplar  Lumber  Co.,  109  Va.  14,  63  S. 
E.  14;  Lastrapes  v.  Blanc,  14  Fed. 
Cas.  No.  8100,  3  Woods,  134. 

8  Doe  V.  Steel,  3  Camp.  115,  13  E. 
E.  768;  Cameron  v.  Lightfoot,  2  W. 
Black.  1190,  96  Eng.  Eeprint,  701; 
Studdy  V.  Sanders,  2  Dowl.  &  E.  347 ; 
De  Whelpdale  y.  Milburn,  5  Price, 
485. 

9  MorreU  v.  Cawley,  17  Abb.  Pr. 
(N.  Y.)  76;  Davenport  v.  Cummings, 
15  Iowa,  219 ;  Moore  v.  Brown,  23  Kan. 
269;  Valleroy  v.  Knights  of  Columbus, 
135  Mo.  App.  574, 116  S.  W.  1130.  In 
this  case  the  court,  referring  to  an  ex- 
cluded deposition,  said:  "It  should 
have  been  received,  not  as  a  deposition, 
but  as  an  admission,  as  declarations 
made  by  a  party  to  the  suit."  As 
to  explanation  of  discrepancies  in  dep- 


ositions, see  Dreyfus  v.  St.  Louis  etc. 
By.  Co.,  124  Mo.  App.  585,  102  S.  W. 
53.  In  Profile  &  Plume  Hotels  Co. 
V.  Biekf  ord,  72  N.  H.  73,  54  Atl.  699, 
the  court  said:  "If  the  deposition 
of  the  defendant  was  incompetent  as 
substantive  evidence,  either  because 
not  filed  as  required  by  statute,  or 
because  the  deponent  was  present  in 
court,  nevertheless  any  admissions  or 
declarations  of  the  defendant  perti- 
nent to  any  issue  on  trial  were  com- 
petent to  be  proved  by  the  adverse 
party;  and  it  is  inimaterial  whether 
such  declarations  were  proved  by  the 
oral  testimony  of  one  who  heard  them, 
or  by  the  defendant's  signed  state- 
ment in  the  form  of  a  deposition: 
Phenix  Mut.  Life  Ins.  Co.  v.  Clark, 
58  N.  H.  164." 

10  Knight  V.  Eothschild,  172  Mass. 
546,  52  N.  B.  1062.  As  to  affidavits 
of  third  parties,  see  Love  v.  People, 
94  111.  App.  237;  Hargis  v.  Price,  4 
Dana  (Ky.),  79. 
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has  not  been  injured  by  relying  on  such  admissions." 
Such  admissions  will  not  be  allowed  to  be  withdrawn,  how- 
ever, if  the  situation  of  the  parties  has  been  substantially 
changed,  as  by  the  death  of  a  party  or  of  a  witness.^^  If 
a  party  desires  to  withdraw  admissions  of  the  character 
under  discussion,  he  should  give  full  and  timely  notice  of 
his  purpose,  so  that  the  other  party  may  have  reasonable 
time  to  supply  the  proof.^^  And  if  such  notice  is  given, 
the  court  in  its  discretion  may  relieve  the  party  from  the 
conclusive  effect  of  the  admission,  if  it  is  shown  to  have 
been  made  through  mistake.^*  Mistakes  honestly,  though 
carelessly,  made  in  allegations  can  always  be  recalled  if, 
as  we  have  said,  in  time  to  prevent  prejudice  to  the  other 
party,  and  on  proper  explanation.  In  a  New  York  case,^^ 
where  explanatory  testimony  as  to  circumstances  under 
which  an  answer  was  made  was  rejected,  the  subject  is 
clearly  dealt  with  as  follows:  "An  admission  of  a  fact  in 
an  original  pleading  does  not  lose  its  effect  as  an  admis- 
sion of  fact  because  the  pleading  has  been  superseded  as 
such  by  an  amended  pleading.  It  stands  simply  as  an  ad- 
mission made   by  the  party The  original  answer, 

however,  was  interposed  by  the  defendant's  attorney.  The 
defendant  had  no  knowledge  of  its  contents,  and  the  at- 
torney upon  the  stand  offered  to  show  the  facts  and  circum- 
stances under  which  the  admission  was  made,  and  that  he 
made  it  merely  as  a  matter  of  form  without  any  informa- 
tion that  the  admission  was  true,  but  simply  to  raise  a 
legal  question  which  he  felt  must  dispose  of  the  case.  The 
fact  that  the  admission  was  made  without  the  knowledge 
of  the  defendant  weakens  its  force,  and,  if  the  attornej- 
who  made  it  had  been  permitted  to  explain  the  circum- 
stances and  reasons  therefor,  it  might  have  destroyed  its 

n  Wallace  v.  Matthews,  39  Ga.  617,  H  Holley  v.  Young,  68  Me.  215,  28 

99  Am.  Dee.  473.  Am.  Rep.  40 ;  Perry  v.  Simpson  Water- 

12  Wilson  V.  Bank  of  Louisiana,  55      proof  Mfg.  Co.,  40  Conn.  313. 

Ga.  98.  IS  Ranken     v.     Probey,     136     App. 

13  Hargroves  v.  Redd,  43  Ga.  142;  Div.  134,  120  N.  Y.  Supp.  413.  See, 
Elton  V.  Larkins,  5  Car.  &  "P.  385,  also,  Davis  v.  Welch,  128  La.  785, 
1  Moody  &  R.  196.  55   South.   372, 
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force  as  evidence  to  prove  an  admission  by  tlie  defendant. 
The  fact  that  the  answer  interposed  in  the  case  contains 
an  admission  is  sufficient  prima  facie  to  charge  the  defend- 
ant with,  it;  but,  if  it  appears  that  the  defendant  had  no 
knowledge  of  the  admission,  that  it  was  made  without  his 
authority  and  without  any  information  which  justified  it, 
it  is  substantially  deprived  of  value.  The  rejection  of  this 
evidence  was  prejudicial  error," 

§  275  (277).    Estoppel    by    conduct  —  Illustrations. — 

Although  in  the  foregoing  sections  some  of  the  admissions 
referred  to  have  been  shown  to  be  conclusive  upon  the 
party  making  them  and  those  in  privity  with  him,  by  far 
the  greater  part  were  of  the  class  known  as  casual  admis- 
sions having  no  element  of  estoppel  and  of  course  liable 
to  be  rebutted.  But  it  has  long  been  recognized  as  the 
rule  that  there  is  another  class  of  admissions  which  cannot 
be  disputed;  and  the  rule  is  the  same  whether  the  admis- 
sion is  in  fact  true  or  false.  The  test  is  not  whether  the 
admission  is  true,  but  whether  it  would  be  contrary  to  pub- 
lic policy  and  good  morals  to  allow  it  to  be  disputed.  One 
branch  of  the  rule  of  estoppel  by  conduct  is  thus  stated  by 
Stephen:  "When  one  person  by  anything  which  he  does  or 
says,  or  abstains  from  doing  or  saying  intentionally  causes 
or  permits  another  person  to  believe  a  thing  to  be  true  and 
to  act  upon  such  belief  otherwise  than  he  would  have  acted 
but  for  that  belief,  neither  the  person  first  mentioned  nor 
his  representative  in  interest  is  allowed,  in  any  suit  or 
proceeding  between  himself  and  such  person  or  his  repre- 
sentative in  interest,  to  deny  the  truth  of  that  thing.  "^® 
The  rule  was  stated  by  Lord  Denman^''  to  be  that  where 
one  by  his  words  or  conduct  willfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief  so  as  to  alter  his  previous 
position,  the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same 

l«  Steph.  Ev.,  art.  102. 

17  Pickard  v.  Sears,  6  Ad.  &  E.  469,  112  Eng.  Beprint,  179. 
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time.  Thus,  where  an  owner  acquiesces  in  the  sale  of 
property,  as  if  it  were  that  of  another,  and  by  his  conduct 
leads  innocent  purchasers  to  buy,  he  is  estopped  to  claim 
the  property  as  his  own.^*  This  rule  applies  when  an 
owner  stands  by  and  sees  a  third  person  sfill  propertj"-  as 
his  own,  without  asserting  his  own  title  or  giving  the  pur- 
chaser any  notice  of  it,  and  he  is  estopped  as  against  such 
purchaser  from  asserting  it  afterward;^®  where  an  in- 
dorser  has  stated  that  the  signature  as  indorser  is  genuine 
and  the  plaintiff  has  relied  on  such  statement;^"  where  one 
adopts  a  signature,  knowing  it  to  be  forged  ;^^  where  a 
third  person  buys  a  note  or  mortgage  or  other  claim  rely- 
ing on  the  assurance  of  the  maker  or  debtor  that  the  claim 
is  valid,  or  that  there  is  no  defense ;  ^^  where  the  maker  of 
a  note  stands  by  in  silence,  when  it  is  transferred  for  a 
consideration;^^  where  the  owner  of  a  chattel  mortgage, 


18  Stephens  v.  Baird,  9  Cow.  (N. 
Y.)  274;  Mason  ¥.  Williams,  8  Jones 
(53  N.  C),  478;  ConrsoUe,  v.  Weyer- 
hauser,  69  Minn.  328,  72  N.  W.  697; 
Kirk  V.  Hamilton,  102  TJ.  S.  68,  26 
L.  Ed.  79;  Pickard  v.  Sears,  6  Ad.  & 
E.  469,  112  Eng.  Eeprint,  179.  See, 
a,lso,  the  recent  cases:  Chicago  etc. 
E.  Co.  V.  Rhodes,  21  Colo.  App.  229, 
121  Pac.  769;  Totten  v.  Totten 
(Mich.),  138  N.  W.  257-  In  re  New 
York  etc.  E.  Co.,  151  App.  Div.  50, 
135  N.  Y.  Supp.  234;  Lehigh  Valley 
Nat.  Bank  ¥.  Ott  (Pa.),,  84  Atl.  507. 

19  Guthrie  v.  Quinn,  43  Ala.  561; 
Markham  v.  O'Connor,  52  Ga.  183, 
21  Am.  Eep.  249;  Gmffeyv:  O'Eeiley, 
88  Mo.  418,  57  Am.,  Eep.  424,  and 
n6te;  Nivin  v.  Belknap,  2  Johns. 
(N.  Y.)  573;  Hope  v.  Lawrence,  50 
Barb.  (N.  Y.)  2g8;  Storrs  v. 
Barker,  6  Johns.  Ch.  (N.  Y.)  166, 
10  Am.  Dec.  316;  Power's  Appeal, 
125  Pa.  175,  11  Am!  St.  Eep.  882, 
and  note,  17  Atl.  254;  Marines  v. 
Goblet,  31  8.  0.  153,  17  Am.  St.  Eep. 
22,  and  note,  9  S.  E.  803;  Henderson 
V.  Overton,  2  Yerg.  (Tenn.)  394,  24 


Am.  Dec.  492;  Emgle  v.  Burns,  5 
Call  (Va.),  463,'  2  Am.  Dec.  593; 
Vilas  V.  Mason,  25  Wis.  310.  See 
note  to  Guffey  v.  O'Eeiley,  88  Mo. 
418,  57  Am.  Eep.  424. 

20  Pall  Eiver  Nat.  Bank  v.  -^uf- 
fington,  97  Mass.  498. 

21  Casco  Bank  v.  Keene,  53  Me. 
103;  Eudd  v.  Matthews,.  79  Ky. 
479,  42  Am.  Eep.  231;  Skisler  v. 
Vandike,  92  Pa.  447,  37  Am.  Eep. 
702,  and  note;  Buck  v.  Wood,  85 
Me.  2.04,  27  Atl.  103. 

22  Cloud  V.  Whiting,  38  Ala.  57; 
Preston  v.  Mann,  25  Conn.  118;  Van- 
derpool  v.  Brake,  28  Ind.  130 ;  Smith  v. 
Stone,  17  B.  Mon.,  (Ky.)  168;  Hamer 
V.  Johnston,  6  Miss.  (5  How.)  698; 
Libbey  v.  Pierce,  47  N.  H.  309; 
Petrie  v.  Feeter,  21  Wend.  (N.  Y.) 
172;  Lesley  v.  Johnson,  41  Barb. 
(N.  Y.)  359;  Weyh  v.  Boylan,  85  N. 
Y.  394,  39  Am.  Eep.  669;  Crout  v. 
De  Wolf,  1  E.  I.  393;  Gary  v. 
Wheeler,  14  Wis.  281;  Marr  v. 
Howland,  20  Wis.  2S2. 

23  Watson's  Exrs.  v.  McLaren,  19 
Wend.  (N.  Y.)  557. 
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knowing  that  the  mortgagor  is  endeavoring  to  obtain  a  loan, 
conceals  the  existence  of  his  mortgage  to  aid  him  in  such 
purpose; 2*  where  the  holder  of  a  lien  against  personalty, 
consisting  of  goods  or  chattels,  consents  to  their  sale,^^  or 
stands  by  without  disclosing  his  lien;^^  where  the  owner 
of  land,  by  his  words  or  acts,  leads  the  public  to  suppose 
and  to  act  on  the  belief  that  he  has  dedicated  land  for  a 
street  or  other  public  use;^^  and  where  one  person  owning 
an  estate  stands  by  and  sees  another  erect  improvettients 
on  it  in  the  belief  that  he  has  title  thereto,  and  does  not 
inform  the  party  of  his  own  title.^^  But  there  is  no  es- 
toppel where  the  statement  is  made  after  the  purchaser  has 
become  the  owner,  although  the  purchaser  repeats  the  state- 
ment to  one  who  buys  of  him.^®  It  is  an  established  rule 
in  California  that  when  one  lays  out  a  tract  of  land  into  lots 
and  streets,  and  sells  the  lots  by  reference  to  a  map  which 
exhibits  them  as  they  lie  with  relation  to  each  other,  the 
purchasers  have  a  private  easement,  not  only  in  the  streets 
and  ways  abutting  on  their  lots  and  leading  therefrom  to 
some  public  place  or  highway,  but  also  in  the  streets  and 
ways  leading  therefrom  to  other  lots,  and  this  private  ease- 
ment in  such  streets  or  ways  is  entirely  independent  of  any 
dedication  thereof  to  public  use,  but  constitutes  a  private 
appurtenance  to  the  lots  so  sold,  of  which  the  owner  cannot 
be  deprived  except  by  due  process  of  law.  If  streets  are 
marked  on  the  ground  in  the  absence  of  a  map,  and  lots  are 

24  McLean   v.  Dow,  42  Wis.   610;  28  McCormick     v.     McMurtrie,     4 
Chapman  v.  Hamilton,  19  Ala.   121.  Watts     (Pa.),     192;     MeKelvey     v. 

25  Carpy  v.  Dowdell,  115  Cal.  677,  Truby,    4    Watts    &    Sv    (Pa.)    323; 
47   Pae.   695.  Beaupland   v.   McKeen,   28   Pa.   124, 

26  Miller  v.  Boss,   107  Mich.   538,  70  Am.  Dee.  115;  Forbes  v.  McCoy, 
65  N.  W.  562.  24  Neb.   702,   40   N.   W.   132;    Helm 

27  Holdane  v.  Trustees  of  Village  of  v.  Wilson,  76  Cal.  476,  18  Pac.  604; 
Cold  Spring,  21  N.  Y.  474;  Wilder  v.  Steel  v.  St.  Louis  Smelting  etc.  Co., 
City  of  St.  Paul,  12  Minn.  192 ;  Kyle  106  U.  S.  456,  1  Sup.  Ct.  Rep.  389, 
V.  To-mi  of  Logan,  87  El.  64;  Kelly  v.  27  L.  Ed.  226.  See  note  to  Cook  v. 
City,  of  Chicago,  48  111.  388;  Gin-  Walling,  10  Am.  St.  Bep.  22. 
cinnati  v.  White's  Lessee,  6  Pet.  ^9  Windle  v.  Oanaday,  21  Ind. 
(U.  S.)   481,  8  L.  Ed.  452;   Morgan  ^^  ^^_  ^^^^           J^  ^^^^_ 

V.   Chicago   &  A.   By.  Co.,  96  U.  S.  '  ' 

716,  24  L.  Ed.  743, 
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sold  on  tlie  representation  that  such  streets  exist,  tlie  ap- 
purtenant right  to  use  the  streets,  not  expressed  in  the 
deed,  rests  upon  an  equitable  estoppel.*** 

§  276  (278).  Same — Corporations — Illustrations. — The 
principle  under  discussion  is  often  illustrated  in  the  law 
of  corporations,  against  whom  estoppels  in  pais  have  the 
same  effect  as  against  private  individuals.  Thus,  where  a 
person  has  treated  an  association  as  a  corporation  by  mak- 
ing contracts  with  it  in  its  assumed  corporate  capacity,  he 
cannot,  when  sued  on  the  contract  after  enjoying  the  bene- 
fit of  the  contract,  give  evidence  to  show  that  the  plaintiff 
has  no  corporate  existence;*^  nor  can  a  company  which  has 
executed  notes  or  mortgages  or  other  contracts,  while  as- 
suming to  act  in  a  corporate  capacity,  be  allowed  to  prove 
in  an  action  against  it  on  such  contracts  that  there  has 
been  no  legal  incorporation.*^    In  actions  on  subscriptions 


30  Danielson  v.  Sykea,  157  Cal. 
686,  109  Pae.  87.  Among  the  most 
important  recent  cases  on  estoppel 
by  conduct  are  Smyth  v.  Nelson, 
135  Ga.  96,  68  S.  E.  1032;  Mayer  v. 
McCraoken,  245  111.  551,  92  N.  E. 
3'55;  Ward  v.  Yarnelle,,  173  Ind.  535, 
91  N.  E.  7;  Wright,  v.  Lieth,  146 
Iowa,  290,  125  N.  W.  220;  Hunter 
V.  Wabasha  E.  Co.,  149  Mo.  App. 
243,  130  S.  W.  103;  Sheldon  v.  Mich- 
igan Cent.  R.  Co.,  161  Mieh.  503, 
126  N.  W.  10-56,  17  Det.  Leg.  N.  450; 
Mudgett  V.  Grand  Trunk  B.  Co.,  65 
Misc.  Eep.  304,  119  N.  T.  Supp. 
843;  Smith  v.  Cleaver,  25  S.  D.  351, 
126  N.  W.  589;  Texarkana  &  Ft.  S. 
E.  Co.  V.  Sabine  Tram  Co.  (Tex. 
Civ.  App.),  129  S.  W.  198;  El  Paso 
&  S.  W.  E.  Co.  V.  Eichel  (Tex.  Civ. 
App.),  120  S.  W.  922;  Hilton  v. 
Sloan,  37  Utah,  359,  108  Pao.  689; 
Ziemer  v.  C.  G.  Bretting  Mfg.  Co., 
142  Wis.  224,  125  N.  W.  318;  Kamni 
V.  Eees,  177  Fed.  14,  100  C.  C.  A. 


31  West  Winsted  Sav.  Bank  & 
Bldg.  Assn.  V.  Ford,  27  Conn.  282, 
71  Am.  Dec.  66;  Alexander  v.  Tol- 
leston  Club,  110  111.  65;  Jones  v. 
Kokomo  Bldg.  Assn.,  77  Ind.  340; 
Franklin  v.  Twogood,  18  Iowa,  515; 
Butchers'  ete.  Bank  v.  McDonald, 
130  Mass.  264;  Worcester  Medical 
Inst.  v.  Harding,  11  Cush.  (Mass.) 
285;  St.  Louis  v.  Shields,  62  Mo. 
247;  Palmer  v.  Lawrence,  3  Sand. 
(N.  Y.)  161;  McFarlan  v.  Triton 
Ins.  Co.,  4  Denio  (N.  Y.),  392;  New- 
burg  Petroleum  Co.  v.  Weare,  27 
Ohio  St.  343;  Grant  v.  Henry  Clay 
Coal  Co.,  80  Pa.  208;  Commissioners 
of  Douglas  V.  Bolles,  94  U.  S.  104, 
24  L.  Ed.  46. 

32  West  Winsted  Sav.  Bank  etc. 
Assn.  V.  Ford,  27  Conn.  282,  71  Am. 
Dec.  66;  Eggert  v.  Cleveland,  138 
III.  App.  434;  Eacine  etc.  Ey.  Co. 
V.  Farmers'  Loan  &  Trust  Co.,  49 
111.  331,  95  Am.  Dec.  595;  Clinton 
Novelty  Iron  Wks.  v.  Neiting,  133 
Iowa,  311,  111  N.  W.  974;  Farmers' 
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to  stocJc,  where  the  rights  of  creditors  of  the  corporation 
are  involved,  the  shareholder  is  estopijed  from  proving 
that  the  corporation  has  no  legal  existence ;  ^^*  and  where 
a  stockholder  has  attended  meetings  of  an  association, 
claiming  to  act  in  a  corporate  capacity,  or  where  he  has 
in  other  ways  held  himself  out  as  a  member,  he  is  estopped 
to  deny  such  membership  or  his  liability  as  a  member  as 
against  those  who  have  relied  on  such  acts.^^"    And  gen- 


Mutual  V.  Beser,  43  Ind.  App.  634, 
88  N.  B.  349;  Licking  Valley  Bldg. 
Assn.  V.  Commonwealth,  28  Ky. 
Law  Eep.  543,  89  S.  W.  682;  How- 
ard Mut.  Loan  etc.  Assn.  v.  Me- 
Intyre,  3  Allen  (Mass.),  571;  Pat- 
tison  V.  Gulf  Bag  Co.,  116  La.  963, 
114  Am.  St.  Eep.  570,  41  South.  224; 
Dooley  v.  Cheshire  Glass  Co.,  15 
Gray  (Mass.),  494;  Niles  v.  Benton 
etc.  By.  &  Light  Co.,  154  Mich. 
378,  117  N.  W.  937;  Empire  Mfg. 
Co.  V.  Stuart,  46  Mich.  482,  9  N.  W. 
527;  Hasibrouek  v.  Eich,  113  Mo. 
App.  389,  88  S.  W.  131;  New  York 
Cement  Co.  v.  Consolidated  Bosen- 
dale  Cement  Co.,  178  N.  Y.  167,  70 
N.  E.  451;  Bush  v.  Halcyon  Steam- 
boat Co.,  84  N.  C.  702;  Callendar  v. 
Painesville  etc.  B.  Co.,  11  Ohio  St. 
516;  Beynolds  v.  Myers,  51  Vt.  444; 
Stone  V.  Congregational  Soe.  of 
East  Berkshire,  14  Vt.  86;  Snyder 
V.  Charleston  etc.  Bridge  Co.,  65  W. 
Va.  1,  131  Am.  St.  Bep.  947,  63  S. 
E.  616;  Aller  v.  Cameron,  Fed.  Cas. 
No.  243,  3  Dill.  198.  In  Maryland, 
however,  it  has  been  held,  in  a  case 
of  a  religious  corporation,  that  "to 
permit  parties  indirectly,  or  upon 
the  principle  of  estoppel,  virtually 
to  create  a  corporation  for  any  pur- 
pose, or  to  have  acts  so  construed, 
would  be  in  manifest  opposition  to 
the  statute  law,  and  clearly  against 
its  policy,  and  justified  upon  no 
sound   principle   in   the    administra- 


tion of  justice":  Boyce  v.  Trustees 
of  M.  E.  Church,  46  Md.  359.  For 
an  interesting  case  where  the  par- 
ties set  out  -deliberately  to  stop 
short  of  incorporation,  see  Card  v. 
Moore,  68  App.  Div.  327,  74  N.  Y. 
Supp.   18. 

32a  Eaton  V.  Aspinwall,  19  N.  Y. 
119;  Frost  v.  Walker,  60  Me.  468; 
Wheelock  v.  Kost,  77  111.  296; 
Hager  v.  Cleveland,  36  Md.  476; 
Holyoke  Bank  v.  Goodman  Paper 
Mfg.  Co.,  9  Cush.  (Mass.)  576;  Wal- 
worth V.  Brackett,  98  Mass.  98. 
See,  also,  TJtley  v.  Union  Tool  Co., 
11  Gray  (Mass.),  139;  Gaff  v. 
Flesher,  33  Ohio  St.  107;  Central 
Agricultural  etc.  Assn.  v.  Alabama 
Life  Ins.  Co.,  70  Ala.  120;  Keyser 
v.  Hitz,  2  Maekey  (D.  C),  473. 

32b  Erie  etc.  Plank-Eoad  Co.  v. 
Brown,  25  Pa.  156;  Sanger  v.  Up- 
ton, 91  U.  S.  56,  23  L.  Ed.  220; 
Wheeler  v.  Millar,  90  N.  Y.  353; 
Boston  etc.  By.  Co.  v.  Wellington, 
113  Mass.  79;  Clark  v.  Farringtoh, 
11  Wis.  306;  Jewell  v.  Bock  Eiver 
Co.,  101   111.   57;   Haynes   v.   Brown, 

36  N.  H.  545;  Chaffin  v.  Cummings, 

37  Me.  76;'  Griswold  v.  Seligman,  72 
Mo.  110;  Musgrave  v.  Morrison,  54 
Md.  161;  Cheltenham  By.  Co.  v. 
Daniel,  2  Q.  B.  281,  114  Eng.  Ee- 
print,  110;  West  Cornwall  etc.  Co. 
V.  Mowatt,  15  Q.  B.  521,  117  Eng, 
Beprint,  556. 
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erally  it  may  be  taken  that  admissions  by  condTict,  in  re- 
gard to  private  corporations,  operate  as  with  individuals. 
Corporations,  quite  as  much  as  individuals,  are  held  to  a 
careful  adherence  to  truth  in  their  dealings  with  mankind, 
and  cannot,  by  their  representations  or  silence,  involve 
others  in  onerous  engagements,  and  then  defeat  the  calcula- 
tions and  claims  their  own  conduct  had  superinduced.^* 
The  holding  themselves  out  as  a  corporation  enables  cred- 
itors to  follow  them  through  the  ramifications  of  reorgani- 
zation and  prevents  them  taking  advantage  of  contracts 
ultra  vires  when  they  have  been  offered  an  opportunity 
to  retire  and  have  declined  it,  and  shareholders  are  pre- 
sumed to  have  adopted  voidable  acts  of  the  governing  body 
after  a  reasonable  time  for  repudiation  has  elapsed.**  So 
corporations  which  have  made  contracts  through  their  offi- 
cers are  not  allowed  to  repudiate  their  ostensibly  official 
acts  in  exercise  of  powers  apparently  within  the  scope  of 
their  duties.*^    In  like  manner  the  various  records  of  a  cor- 


33  Zabriskie  v.  Cleveland  etc.  R. 
Co.,  23  How  (U.  S.)  381,  16  L. 
Ed.  488.  Where  corporations  have 
not  caused  themselves  to  be  com- 
pletely registered,  their  conduct  as 
corporations  prevents  them  taking 
advantage  of  their  own  wrong.  In 
Bargate  v.  Shortridge,  5  H.  L.  Cas. 
297,  10  Eng.  Keprint,  914,  Lord  St. 
Leonards  said:  "It  does  appear  to 
me  that  if,  by  a  course  of  action, 
the  directors  of  a  company  neglect 
precautions  which  they  ought  to 
attend  to,  and  thereby  lead  third 
persons  to  deal  together  as  upon 
real  transactions,  and  to  embark 
money  or  credit  in  a  concern  of  this 
sort,  these  directors  cannot,  after 
five  or  six  years  have  elapsed,  turn 
round,  and  themselves  raise  the  ob- 
jection that  they  have  not  taken 
these  precautions,  and  that  the 
shareholders  ought  to  have  inquired 
and  ascertained  the  matter.  The 
way,  therefore,  in  which  I  propose 


to  put  it  to  your  lordships,  in  point 
of  law,  is  this:  the  question  is  not 
whether  that  irregularity  can  be 
considered  unimportant,  or  as  being 
different  in  equity  from  what  it  is 
in  law,  but  the  question  simply  is, 
whether,  by  that  continued  course 
of  dealing,  the  directors  have  not 
bound  themselves  to  such  an  extent 
that  they  cannot  be  heard  in  a 
court  of  justice  to  set  up,  with  a 
view  to  defeat  the  rights  of  the 
parties  with  whom  they  have  been 
dealing,  that  particular  clause  en- 
joining them  to  do  an  act  which 
they  themselves  have  neglected  to 
do." 

^i  Empire  Mfg.  Go.  v.  Stuart,  46 
]Mich.  4S2,  9  N.  W.  527;  St.  Louis 
V.  St.  Louis  Gaslight  Co.,  70  Mo.  69; 
Zabriskie  v.  Cleveland  etc.  E.  Co., 
23  How.   (U.  S.)   381,  16  L.  ed.  488. 

35  Seeloy  v.  San  Jose  Ind.  Mill 
etc.  Co.,  59  Cal.  22;  West  v.  Prather, 
7  Cal,  App,  81,  93  Pac.  892;  Mulfoid 
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poration  operate  as  an  estoppel  against  the  denial  of  their 
contents,  and  if  bona  fide  dealers  with  them  are  misled  by 
records  altered  by  their  officers,  the  damage  must  be  borne 
by  them.**    A  corporation  can  neither  deny  its  charter 


V.  Torrey  Exploration  Co.,  45  Colo. 
81,  100  Pae.  59fi;  Conatantine  v. 
Kalamazoo  Sugar  Co.,  132  Mich. 
480,  93  N.  W.  1088;  Second  Nat. 
Bank  of  Allentown  v.  Pettier  etc. 
Mfg.  Co.,  2  N.  Y.  Supp.  644,  56  N. 
Y.  Sup.  Ct.  (24  Jones  &  S.)  216; 
Empire  Implement  Mfg.  Co.  v. 
Heneh,  219  Pa.  135,  67  Atl.  995; 
West  Seattle  Land  etc.  Co.  v. 
Novelty  Mill  Co.,  31  Wash.  435,  72 
Pac.  69.  An  interesting  case  comes 
from  New  Jersey  in  Parsons  Mfg. 
Co.  V.  Hamilton  Ice  Mfg.  Co.,  78  N. 
J.  L.  309,  73  Atl.  254.  The  defend- 
ant corporation  took  over  the  assets 
and  business  of  an  incorporated 
company  of  the  same  name,  with 
the  prefix  "The"  added.  Among  the 
obligations  of  the  old  company  was 
an  unpaid  promissory  note,  given  to 
plaintiff  in  final  payment  of  the 
consideration  for  the  sale  of  an  au- 
tomatic blower,  which  defendant 
had  taken  upon  the  sale  or  transfer 
of  assets,  and  subsequently  sold. 
The  officers  and  managers  of  the 
defendant  company  were  the  same 
men  who  managed  and  directed  the 
business  of  the  old  concern,  and 
caused  the  name  of  defendant  cor- 
poration to  be  signed  to  the  note 
in  controversy,  before  the  defend- 
ant company  was  organized,  and 
upon  occasions  arranged  with  plain- 
tiff for  an  extension  of  time  to  pay 
the  note  in  suit.  Held,  (1)  it  was 
for  the  jury,  under  the  circum- 
stances, to  conclude  whether  the 
note  in  question  was  taken  over  by 
the  defendant  as  an  obligation 
with  the  old  company's  assets;  (2) 
either  by  novation  or  by  ratification 


of  its  managers'  acts  as  well  as  by 
estoppel  resulting  from  the  taking 
over  of  the  entire  assets  and  busi- 
ness, and  the  promises  of  its  man- 
agers, based  thereon,  to  pay,  the 
liability  of  the  defendant  could  be 
predicated. 

38  Holden  v.  Whitney,  29  Fed.  881. 
In  this  case  it  appeared  that 
the  receivers  of  the  Beading  Savings 
Bank  brought  suit  against  the  defend- 
ant, to  -obtain  the  reconveyance  of  a 
number  of  mortgages  claimed  to  be- 
long to  them  as  receivers  of  the  bank. 
On,  March  22,  1879,  the  bank  failed. 
It  was  discovered  about  this  time  that 
N.  P.  Pratt,  the  secretary  and  treas- 
urer of  the  bank,  had  fraudulently 
disposed  of  a  large  part  of  the  assets. 
By  a  vote  of  the  trustees,  passed  in 
1876,  the  treasurer  was  authorized  to 
discharge  and  release  all  mortgages 
belonging  to  the  bank,  ,  This  record 
was  altered  by  Pratt  so  as  to  read 
"discharge,  assign,  and  release."  By 
means  of  this  fraudulent  interpolation 
Pratt  , succeeded  in  .disposing,  of  a 
large  number  of  mortgages.  The 
rights  of  purchasers  pf  these  securi- 
ties have  several  times  been  before  the 
courts  for  adjudication.  In  Whiting 
V.  Wellington,  ,10  Fed.  810,  Judge 
IJowell  held  that  a  purchaser  in  good 
faith  without  notice  obtained  a  title 
by  estoppel  against  the  savings  ban]? 
by  virtue  of  the  certificate  of  its 
recording  ofiicer  that  a  certain  vote 
was  found  upon  its  record.  This  de- 
cision was  followed  in  Common- 
wealth V.  Beading  Sav.  Bank,  137 
Mass.  431,  and  in  Holden  v.  Phelps, 
141  Mass.  456,  5  N.  E.  815.  In 
Wyss-Thalman      v.      Beaver      Valley 
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nor  raise  any  question  of  the  constitutionality  of  a  proceed- 
ing which  is  in  accordance  with  the  charter  it  was  content 
to  accept.  Having  come  into  being,  consenting  to  come 
into  being  subject  to'  the  provisions  of  the  instrument  of 
its  creation,  it  cannot  be  heard  to  complain  of  them.^'' 
While,  as  a  general  rule,  the  officers,  and  particularly  the 
directors,  of  a  corporation  are  chargeable  with  knowledge 
of  the  facts  which  its  books  of  account  and  records  disclose, 
it  is  never  applicable  where  the  matter  complained, of  is  one 
between  the  corporation  itself  and  any  of  its  officers  or 
agents.** 

§  276a  (278).  Same — Copartners — Husband  and  wife. 
In  a  well-known  English  case,*^  Lord  Esher  epitomized  the 
law  of  estoppel  by  conduct,  and  his  digest  is  a  universal 
guide.  (1)  If  a  man  by  his  words  or  conduct  willfully  en- 
deavors, to  cause  another  to  believe  in  a  certain  state  of 
things  which  the  first  knows  to  be  false,  and  if  the  second 
believes  in  such  state  of  things,  and  acts  upon  the  belief, 
he  who  knowingly  made  the  false  statement  is  estopped 
from  averring  afterward  that  such  a  state  of  things  did  not 
in  fact  exist.  (2)  If  a  man,  either  in  express  terms  or  by 
conduct,  makes  a  representation  to  another  of  the  existence 
of  a  certain  state  of  facts  which  he  intends  to  be  acted  upon 

Brewing  Co.,  219  Pa.  189,  68  Atl.  187,  out  hj  Mr.  Justice  Brewer,  in  the  case 

the    minute-book    of    the    corporation  of  a  bank,  to  permit  the  bookkeeper 

was  evidence  against  them  although  it  and  cashier  to   combine   and  plunder 

was  not  produced  from  their  custody.  the  bank  of  all  its  assets,  unknown 

37  Murphy    v.    Worcester    etc.    Ry.  to   anyone,   though   every   transaction 

Co.,    199   Mass.   279,   85   N.   E.   507;  should  be  entered  in  the  books,  and, 

Eockport  Water  Co.  v.  Eockport,  161  after  doing  this,  to  receive  immunity 

Mass.   279,  37  N.  E.   168;   People  v.  because  of  the  knowledge  imputed  to 

Murray,  5  Hill   (N.  Y.),  468;  Inter-  the  other  officers:   See,  also,  Scott  v. 

state    Consol.    Ey.    v.    Massachusetts,  Depeyster,  1  Edw.  Ch.   (N.  Y.)  513; 

207  TJ.  S.  79,  12  Ann.  Cas.  555,  52  L.  Wakeman  v  Dalley,  51  N.  'S.  27,  10 

Ed.  Ill,  28  Shp.  Ct.  Eep.  26.  Am.    Eep.    551;    Wallace    v.    Lincoln 

8S  Pacific  Vinegar  etc.  Works  v.  Savings  Bank,  89  Tenn.  630,  24  Am. 
Smith,  152  Cal.  507,  93  Pac.  85.  The  St.  Eep.  625,  15  S.  W.  4i8 ;  Hall- 
rule  is  not  only  never  recognized,  mark's  Case,  8  Ch.  Div.  329,  47  L.  J. 
but  is  distinctly  disaffirmed.  To  ap-  Ch.  868,  38  L.  T.  660.  • 
ply  it,  would  be  to  put  a  premium  on  89  Carr  v.  London  etc.  Ey.  Co.,  L. 
dishobest  bookkeeping,  and,  as  pointed  E.  10  C.  P.  307. 
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in  a  certain  way,  and  it  be  acted  upon  in  tliat  -way,  in  the 
belief  of  the  existence  of  such  a  state  of  facts,  to  the  dam- 
age of  him  who  so  believes  and  acts,  the  first  is  estopped 
from  denying  the  existence  of  such  a  state  of  facts.  (3) 
If  a  man,  whatever  his  real  meaning  may  be,  so  conducts 
himself  that  a  reasonable  man  would  take  Ms  conduct  to 
mean  a  certain  representation  of  facts,  and  that  it  was  a 
true  representation,  and  that  the  latter  was  intended  to 
act  upon  it  in  a  particular  way,  and  he  with  such  belief 
does  act  in  that  way  to  his  damage,  the  first  is  estopped 
from  denying  that  the  facts  were  as  represented.  (4)  If, 
in  the  transaction  which  is  in  dispute,  one  has  led  another 
into  the  belief  of  a  certain  state  of  facts,  by  conduct  of 
culpable  negligence  calculated  to  have  that  result,  and  such 
culpable  negligence  has  been  the  proximate  cause  of  lead- 
ing and  has  led  the  other  to  act  by  mistake  upon  such 
belief  to  his  prejudice,  the  second  cannot  be  heard  after- 
ward, as  against  the  first,  to  show  that  the  state  of  facts 
referred  to  did  not  exist.*"  A  faniiliar  illustration  of  es- 
toppel by  conduct  is  that,  where  one  holds  himself  out  as 
a  partner  and  thereby  induces  others  to  act  on  the  faith 
of  such  act  or  representation,  he  cannot  be  heard  to  prove 
that  no  such  partnership  in  fact  existed;*^  and  the  same 

«)  Bigelow's    classification,    in    his  the  other  party  should  act  upon  it; 

fifth  edition,  page  570,  reads  as  fol-  5.  The   other   party   must   have   been 

lows,  and  he  gives  authority  for  each  induced  to  act  upon  it." 

proposition.     He  says:  "To  constitute  41  Letson  v.  Hall,  1  Ala.  App.  619, 

this   particular    estoppel   by   conduct,  55  South.  944;  Bluff  City  Lumber  Co. 

represented    by    Pickard   v.    Sears,    6  v.    Bank    of    Clarksville,    95    Ark.    1, 

Ad.  &  E.  469,  112  Eng.  Eeprint,  179,  128  S.  W.   58;   Pike  v.  Douglass,  28 

all    the    following   elements    must   be  Ark.  59;   Deputy  v.  Harris,   1  Marv. 

present:  1.  There   must  have  been   a  (Del.)    100,   40    Atl.    714;    Dubos    v. 

false  representation  or  a  concealment  Jones,   34   Fla.   539,   16   South.    392; 

of  material  facts;  2.  The  representa-  Virginia-Carolina     Chemical     Co.     v. 

tion  must  have  been  made  with  knowl-  Fisher,  58   Fla.   377,  50   South.   504; 

edge,  actual  or  virtual,  of  the  facts;  Meinhard    v.    Bedingfield    Mercantile 

3.  The  party  to   whom  it  was   made  Co.,  4   Ga.   App.    176,   61   S.   E.   34; 

must  have  been  ignorant,  actually  and  Barnett  Line   of   Steamers   v.   Black- 

permissibly,  of  the  truth  of  the  mat-  mar,  53  Ga.  98;  Smith  v.  Knight,  71 

ter;  4.  It  must  have  been  made  with  111,  148,  22  Am.  Rep.  94;  Stephenson 

the  intention,  actual  or  virtual,  that  t.    Cornell,    10    Ind.    475;    Winter   t. 
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rule  applies  if  he  permits  himself  so  to  be  held  out.  The 
doctrine  of  estoppel  furnishes  the  basis  upon  which  one 
person,  not  in  fact  a  partner  of  another,  may  by  his  own 
acts  or  conduct,  or  by  acquiescence  in  such  other  person's 
acts  and  conduct,  bind  himself  as  such  partner,  or,  in  other 
words,  the  liability  of  a  person  not  in  fact  a  partner,  but 
who  has  held  himself  out  as  such,  or  has  permitted  himself 
to  be  so  held  out  as  such,  rests  on  the  doctrine  of  estoppel.*^ 


Pipher,  96  Iowa,  17,  64  N.  W.  663; 
Lee  V.  Bullard,  3  La.  Ann.  462; 
Getohell  v.  Foster,  106  Mass.  42; 
Van  Kleeok  v.  McCabe,  87  Mich.  599, 
24  Am.  St.  Eep.  182,  49  N.  W.  872; 
Beeeher  v.  Bush,  45  Mich.  188,  40  Am. 
Eep.  465,  7  N.  W.  785;  Jansen  v. 
Jaeobson,  112  Minn.  520,  128  N.  W. 
824;  McCarthy  v.  Nash,  14  Minn. 
127;  Boisgerard  v.  Wall,  Smedes  & 
M.  Ch.  404;  Young  v.  Smith,  25  Mo. 
341;  Parehen  v.  Anderson,  5  Mpnt. 
438,  51  Am.  Rep.  65,  5  Pa,c.  588; 
Sargent  v.  Collins,  3  Nev.  260; 
Joha'nning  v.  Wilson,  86  N.  Y.  Supp. 
7;  Eheinstein  Dry  Goods  Co.  v.  Mc- 
Dougall,  149  K.  C.  252,  ,62  S.  E. 
1085 ;  Johnson  v.  Moi;rison,  8  Ohio 
i)ec.  597,  9  Cine.  L.  Bui.  51 ;  John- 
son V.  J.  J.  Douglass  Co.,  8  Okl.  594, 
58  Pac.  743;  North  Pac.  Lumber  Co. 
V.  Spore,  44  Or.  462,  75  Pac.  890; 
Bing  V.  Schmitt,  2,26  Pa.  622,  75  Atl. 
854;  Shafer  y.  Kandolph,  99  Pa.  250 ; 
Ex  parte  Wilson,'  84,  S.  C.  444,  66 
S.  E.  675;  Beall  v.  Lowndes,  4  S.  C. 
258;  Turner  v.  Douglass,  77  Tex. 
619,  14  S.  W.  221;  Walker  v.  Skliria, 
84  Utah,  353,  98  Pac.  114;  Smith  v. 
Burton,  59  Vt.  408,  10  Atl.  536; 
Johnson  t.  Williams,  111  Va.  95,  68 
S.  B.  410;  National  Grocery  Co.  v. 
Simmons,  63  Wash.  264,  115  Pac. 
306;  Townley  Bros.  v.  Crickenberger, 
64  W.  Va.  379,  63  S.  E.  320;  Eains- 
ford  V.  Massengale,  5  Wyo.  1,  35 
Pac.  774;  Sun  Mut.  Iiis.  Co.  v. 
lioun+iZ  Line,   122   U.   S.    583,   30   L. 


Ed.  1137,  7  Sup.  Ct.  Eep.  1278; 
Thompson  v.  First  Nat.  Bank,  111  XJ. 
S.  529,  28  L.  Ed.  507,  4  Sup.  Ct.  Eep. 
689;  Carr  v.  London  &  N.  W.  Ey. 
Co.,  L.  R.  10  C.  P.  316;  Pickard  v. 
Sears,  6  Ad.  &  B.  469,  112  Eng.  Ee- 
print,  179;  Freeman  v.  Cooks,  2  Ex. 
654;  Exp.  Co.  v.  Maughan,  20  Ont. 
L.  E.  310,  15  Ont.  W.  E.  237. 

42  Bank  of  Waynesboro  v.  Healing 
Springs  etc.  Co.,  163  Ala.  495,  50 
South.  882;  ,  Stevens  v.  Walton,  17 
Colo.  App.  440,  68  Pac.  834;  Mein- 
hard  v.  Bedingfleld  Mercantile  Co.,  4 
Ga.  ApJ).  176,  61  S.  B.  34;  Askew  v. 
Silman,  95  Ga.  678,  22  S.  E.  573; 
Steele  v.  Michigan,  Buggy  Co.  (Ind. 
App.),  95  N.'  B.  435;  Strecker  v. 
Conn,  90  Ind.  469;'  Maxwell  v.  Gibbs, 
32  Iowa,  32;  Eider  v.  Hammell,  63 
Kan.  733,  66  Pac.  1026;  Grieff  v. 
Boudousquie,  18  La.  Ann.  631,  89 
Am.  Dee.  69^;  Gumbel  v.  Abrams,  20 
La.  Ann.  568,  96  Am.  Dee.  426 ; 
Pliimer  v.  Lord,  9  Allen  (Mass.), 
455,  85  Am.  Dec.  773;  Brown  v. 
Grant,  39  Minn.  404,  40  N.  W.  268; 
Huyssen  v.  Lawson,  90  Mo.  App.  82; 
Kelm  V.  Eathbun,  36  Mo.  App.  199; 
Sargent  v.  Collins,  3  Nev.  260;  Marks 
V.  Samuels,  54  App.  Div.  249,  66  N. 
Y.  Supp.  552;  Paine  v.  Roman,  6  N. 
Y.  St.  420,  44  Hun,  622;  Daniel  v. 
Lance,  21  Pa.  Super.  Ct.  474;  Parker 
V.  Oakley  (Tenu.  Ch.  App.),  57  S, 
W.  426;  Carlton  v.  Coffin,  28  Vt.  504; 
Johnson  v.  Williams,  111  Va.  95,  68 
S.  E.  410. 
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And  where  a  retiring  partner  gives  no  notice  to  persons 
who  continue  to  give  credit  supposing  him  to  be  a  member 
of  the  firm,  he  cannot  deny  that  he  is  a  partner  as  far  as 
their  interests  are  thereby  affected.**  As  it  is  well  put  in 
a  New  York  opinion,  the  theory  upon  which  such  a  liability 
arises  is  that  persons  who  hold  themselves  out  to  the  world 
as  partners,  by  dealing  in  such  a  manner  as  to  create  the 
appearance  of  partnership,  to  the  injury  of  innocent  third 
parties,  are  estopped  from  denying  that  their  actual  rela- 
tion is  not  what  their  acts  would  seem  to  indicate  it  to 
be.**  As  between  him  and  the  creditors  of  the  ostensible 
firm,  a  partner  is  estopped  from  denying  his  liability ;  but 
this  equity  is  between  him  and  the  creditors.  Neither  he 
nor  the  other  members  of  the  ostensible  firm  are  estopped 
from  denying  the  partnership  as  between  themselves. 
Neither  was  misled  by  the  other's  conduct,  for  they  knew 
from  the  beginning  that  there  was  no  partnership.  There 
can  be  no  equitable  estoppel  between  the  parties  where 
neither  has  been  misled  by  the  conduct  of  the  other.  *^  And 
the  estoppel  by  conduct  is  equally  operative  upon  those 
recognizing  and  dealing  with  a  partnership  as  such.  Thus 
in  an  action  to  enforce  a  promissory  note  executed  to  the 
plaintiffs  as  a  copartnership,  neither  the  makers  of  the 
note  nor  their  personal  representatives  can  dispute  the.firm 
relationship.  The  owner  of  a  building  is  estopped  from 
setting  up  the  illegality  of  the  formation  of  a  partnership 
by  two  corporations  which  furnish  materials  for  the  build- 
ing, in  an  action  to  foreclose  a  lien  therefor,  by  an  as- 
signee of  the  partnership.*"    Another  familiar  example  is 

43  Lovejoy  v.  Spafford,  93  XJ.  S.  iama,  72  Cal.  544,  14  Pae.  204; 
430,  23  L.  Ed.  851;  Freeman  v.  Cooke,  Fresno  Canal  etc.  Co.  v.  Warner,  72 
2  Ex.  661;  Austin  v.  Holland,  69  N.  Cal.  379,  14  Pac.  37;  De  Floor  v. 
y,  571,  25  Am.  Eep.  246.  Stephens,  133  Ga.  617,  66  S.  B.  786; 

44  Clark  v.,  Eumsey,  59  App.  Div.  Gordon  v.  Janney,  Morris  (Iowa), 
435,  69  N.  T.  Supp.  102.  182;  Pliarr  v.  MeHugh,  32  La.  Ann. 

■45  Johnson  v.  Williams,  supra.  1280;   French   v.   Donohue,   29   Minn. 

46  Tutt  V.  Davis,  13  Cal.  App.  715,       111,  12  N.  W.  354;  Hubbard  v.  Mat- 
110   Pae.   690;   Yancy  t.   Morton,   94      thews,  54  N.  J.  43,  13  Am.  Rep.  562. 
Cal.  558,  29  Pae.  1111;  Wise  v.  WiU- 
Evidence  II — 34 
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that  arising  out  of  the  relation  of  husband  and  ivife. 
Where  a  man  cohabits  with  a  woman,  or  by  other  conduct 
leads  the  public  to  suppose  that  they  are  married,  he  will 
not  be  heard  to  prove  against  those  who  have  given  credit 
on  the  faith  of  such  representations  or  acts,  that  they  are 
not  in  fact  married.*''  Under  similar  circumstances  a 
woman  may  be  estopped  to  deny  that  she  is  married,  when 
third  persons  have  been  led  to  rely  on  her  representations 
to  their  injury.**  But  in  a  controversy  between  a  man  and 
a  woman  in  respect  to  property,  there  is  no  such  estoppel, 
if  neither  believed  a  valid  marriage  to  exist  nor  if  the 
alleged  marriage  was  void  ah' initio. ^^    It  is  still  question- 


«  Ponder  v.  Graham,  4  Fla.  23; 
Young  V.  Poster,  14  N.  H.  114;  Ga th- 
ings V.  Williams,  5  Ired.  (27  N.  C.) 
487,  44  Am.  Dee.  49;  Johnston  m.  Al- 
len, 39  How.  Pr.  (N.  Y.)  506;  Watson 
V.  Threlkeld,  2  Esp.  637,  5  El  E.  760; 
Munro  v.  De  Ohemant,  4  Camp.  216; 
Eyan  v.  Sams,  12  Q.  B.  460,  12  Jur. 
745,  116  Eng.  Eeprint,  940 ;  Blades 
V.  Free,  9  Barn.  &  C.  167,  4  M.  & 
Ey.  282,  109  Eng.  Eeprint,  63;  Ed- 
wards V.  Pairbrother,  2  Moore  &  P. 
293,  3  Car.  &  P.  421.  See  note  to 
Strode  v.  Strode,  96  Am.  Dec.  214. 

48  Temples  v.  Equitable  Mortgage 
Co.,  100  Ga.  503,  62  Am.  St.  Eep. 
326,  28  S.  E.  232;  Applegate  v.  Ap- 
plegate,  45  N.  J.  Eq.  116,  17  Atl. 
293;  Carpenter  v.  Smith,  24  Iowa, 
200;  Brown  v.  Beckett,  6  D.  C.  253; 
Alabama  etc.  E.  Co.  v.  Beardsley,  79 
Miss.  417,  89  Am.  St.  Eep.  660,  30 
South.  660;  Hilton  v.  Eoylanoe,  25 
Utah,  129,  95  Am.  St.  Eep.  821,  58  L. 
E.  A.  723,  69  Pac.  660;  Mace  v.  Codell, 
1  Cowp.  232.  See  note  to  Strode  v. 
Strode,  96  Am.  Dec.  214. 

49  Ponder  v.  Graham,  supra;  Eob- 
bins  V.  Potter,  98  Mass.  532;  Gathiugs 
V.  Williams,  5  Ired.  (27  N.  C.)  487, 
44  Am.  Dec.  49;  Allen  v.  Wood,  1 
Bmg.    (N.   C.)    8;    In  re  Sloan's  Es- 


tate, 50  Wash.  86,  17  L.  E.  A.,  N.  S., 
960,  96  Pac.  684;  In  re  Newlin's  Es- 
tate, 231  Pa.  312,'  80  Atl.  255.  In 
Johnson  v.  Johnson,  1  Cold.  (Tenn.) 
626,  it  was  held  that  as  between 
themselves,  the  parties  were  after  the 
lapse  of  many  years  estopped  to  dis- 
pute the  marriage.  After  discussing 
the  estoppel  as  to  third  persons  the 
court  says:  "And  if  they  are  es- 
topped as  to  third  persons,  why  shall 
they  not,  as  against  each  other  in  all 
civil  cases,  be  also  precluded  from 
gainsaying  the  marriage  t  Do  not  the 
same  reasons  of  morality  and  policy 
apply  in  the  one  case  as  in  the  other? 
And  more  especially  should  they  be 
held  to  be  estopped,  as  between  them- 
selves, when  either  is  seeking  to  dis- 
turb or  defeat  rights  which  may  have 
been  acquired  by  the  other,  either 
directly  or  indirectly,  on  the  faith  of 
the  marriage.''  To  the  same  effect 
are  Chamberlain  v.  Chamberlain,  68 
N.  J.  Eq.  414,  59  Atl.  813;  Pierce  v. 
Pierce,  58  Wash.  622,  109  Pac.  45; 
and  in  Coad  v.  Coad,  87  Neb.  290, 
127  N.  W.  455,  it  was  held  that  if 
one  party  to  such  relation  induces  the 
other  to  believe,  in  good  faith,  that 
the  contract  is  made  and  is  binding, 
the   law  will   hold   the   party   taking 
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able  whether,  as  a  corollary  to  the  estoppel  of  the  husband 
and  wife,  a  third  person  may  also  be  estopped  from  deny- 
ing their  nqarriage,  especially  if  in  the  course  of  dealing  he 
has  recognized  it.  In  the  nearest  decision  on  the  point  ^^ 
the  opinion  does  not  carry  further  than  to  say  that  where 
the  defendant  agreed  in  consideration  of  a  conveyance 
made  by  his  brother,  he  would,  on  the  death  of  that  brother, 
pay  to  the  woman  then  living  with  the  grantor  as  his  wife 
an  amount  equal  to  her  dower,  the  defendant  was  liable. 
We  think  that  in  such  case  the  defendant  should  have  been 
estopped  from  denying  the  marriage,  but  the  decision  just 
avoids  the  point.*^ 

§  277  (279).  Same — When  admissions  are  In  good  faith 
and  by  mistake — Knowledge  of  facts. — The  doctrine  of 
estoppel  in  pais,  notwithstanding  the  great  number  of  cases 
which  have  turned  upon  it,  and  are  reported  in  the  books, 
cannot  be  said  even  yet  to  rest  upon  any  determinate  legal 
test,  which  will  reconcile  the  decisions,  or  will  embrace  all 

such  advantage  to  the  full  terms  of  amount  as  she,  if  entitled  to  dower  in 

the  agreement  as  in  other  oases.     So,  the  lands,  might  claim,  but  I  prefer 

if    one    party    to    the    agreement    is  to  rest  my  conclusions  on  the  ground, 

known  by  the  other  to  rely,  upon  the  that    having    diverted    the    property 

contract  in  good  faith  and  that  it  is  from   its   course   to   her   by   will,   by 

binding,  the  other  party  will  be  bound  force  of  his  promise,  he  is  estopped 

by   it.     As   to   estoppel   in   action   to  from    denying    the    validity    of    that 

annul  marriage,  see  note  to  Strode  v.  promise  while  continuing  to  hold  and 

Strode,  96  Am.  Dec.  215.  enjoy  its  fruits.    I  think,  therefore, 

so  Spieer   v.    Spicer,    16    Abb.   Pr.,  she  may  maintain  this  action  upon  a 

N.  S.  (N.  Y.),  112.  promise     given,     and     accepted,     and 

51  The    court    said:  "According   to  acted  upon,  as  she  swears  this  'was, 

the  plaintiff's  statement,  John  Spicer  though  she  would  not,' as  the  widow 

was    about   to    make    a   testamentary  of  John  Spicer,  have  been  entitled  to 

disposition   of   this  very   property  in  admeasurement  of  dower":   Cram  v. 

her  favor.     She  was  capable  of  tak-  Burnham,  5  Greenl.   (5  Me.)   213,  17 

ing  it   as  his   devisee.     At  this  time  Am.  Dee.  218,  an  action  by  the   al- 

the     defendant    interfered    and    pro-  leged   husband    and   the   payee   of   a 

cured  the  conveyance  of  the  premises  note  must  be  read  with  this  qualifica- 

to  himself  upon  the  promise  that  he  tion,   that   the   plaintiff   sued   on   the 

would   pay   her   an   amount   equal   to  note  made  to  his  supposed  wife  and 

her   dower  upon   the   death  of  John.  it  lay  on  him  to  prove  his  case.     He 

This,  perhaps,  might  fairly  he  said  to  was  not  defending  on  a  liability,  but 

mean   that    he   would   pay   her    such  was  usurping  a  privilege. 
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transactions,  to  wMch  the  great  principles  of  equitable 
necessity,  wherein  it  originated,  demand  that  it  should  be 
applied.  In  fact,  it  is  because  it  is  so  purely,  a  doctrine 
of  practical  equity  that  its  technical  application  is  so  diffi- 
cult, and  its  reduction  to  the  form  of  abstract  formulas 
is  still  unaccomplished.  An  able  judge  (Baron  Parke)  has 
suggested  that  only  such  acts  and  conduct  should  be  treated 
as  an  estoppel  in  pais  as  would  sustain  an  averment  of 
false  representation  in  an  action  on  the  case.  This  test, 
however,  does  not  seem  to  have  been  adopted  by  leading 
jurists.  Referring  again  to  Lord  Denman's  synopsis  we 
find  that  "Where  one  by  his  words  or  conduct  willfully 
causes  another  to  believe  in  the  existence  of  a  state  of 
things,  and  induces  him  to  act  on  that  belief  so  as  to  alter 
his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things,  as 
existing  at  the  same  time.'"^  It  may  be  inferred  from  the 
illustrations  already  given  that  before  an  estoppel  can  arise 
from  the  conduct  of  an  individual  there  must  be  some  fault 
on  his  part.  The  real  inquiry  should  be  how  far  his 
ignorance  of  the  facts,  to  which  his  representations  had 
reference,  will  qualify  and  excuse  his  conduct,  and  relieve 
him  of  the  responsibility  which  would  ordinarily  attach  to 
it.  For  it  is  undeniably  true,  inasmuch  as  the  doctrine  of 
estoppel  especially  concerns  conscience  and  equity,  that 
ignorance,  unaccompanied  with  culpability  of  any  kind, 
ought  to  excuse  conduct  and  language  which  would  other- 
wise render  the  author  justly  responsible  for  the  injury 
resulting  to  another  who  had  placed  confidence  in  them."' 
Said  Mr.  Justice  Field:  "There  must  be  some  intended  de- 

52  Preston  v.  Mann,  25  Conn.  118.  the  natural  consequence  of  his  words 

The  word  "willfully,"  as  used  in  this  and  conduct  will  be  to  influence  an- 

connection,  is  not  to  be  taken  in  the  other  to   change  his   condition,  he  is 

limited     sense     of    the    term     "mali-  legally  chargeable  with  an  intent,  a 

oiously"oTot  the  term  "fraudulently";  willful  design,  to  induce  the  other  to 

nor    does    it    of    necessity    imply    an  believe  him,  and  to  act  upon  that  be- 

aetive  desire  to  produce  a  particular  lief,  if  such  proves  to  be  the  actual 

impression,  or  to  induce  a  particular  result. 

linn  of  conduct.     Whatever  the  motive  63  Preston  v.  Mann,  supra. 
may  be,  if  one  so  acts  or  speaks  that 
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ception  in  tlie  conduct  or  declarations  of  tlie  party  to  be 
estopped,  or  such  gross  negligence  on  Ms  part  as  to  amount 
to  constructive  fraud.  "^*  While  it  is  not  in  all  cases  neces- 
sary to  show  actual  knowledge  of  the  facts  on  the  part  of 
the  one  against  whom  the  estoppel  is  claimed,  it  should  at 
least  be  shown  that  the  declarations  were  made  under  such 
circumstances  that  he  ought  to  have  had  such  knowledge 
or  that  they  were  made  negligently  and  recklessly.^^  He 
cannot  urge,  as  an  excuse,  that  he  had  forgotten  them.^® 
When  a  person,  through  misapprehension,  ignorance  or  in- 
advertence, does  acts  or  makes  declarations  which  mislead 
another  to  his  injury,  but  when  at  the  same  time  there  is 
no  willful  deception  or  culpable  negligence  and  no  inten- 
tion that  the  representation  should  be  acted  upon  as  true 
by  the  other  party,  and  when  nothing  accompanies  it  that 
is  equivalent  to  a  promise  that  the  representation  is  true, 
the  person  making  the  declarations  or  doing  the  acts  is  not 
estopped  from  proving  the  truth  against  the  party  thus 
misled.^''^    It  follows  that  there  is  no  estoppel  when  the  dec- 

54  Henshaw  v.  Bissell,  18  Wall.  (IT.  Trenton  Banking   Co.   v.   Duncan,   86 

S.)  255,  21  L.  Ed.  835.  N.    Y.    221;    Conable    v.    Smith,    61 

B5  Preston  v.  Mann,  25  Conn.  118;  Hun,  185,  15  N.  Y.  Supp.  924;  Cfiap- 
Mclntire  v.  Yates,  104  111.  491;  man  v.  Chapman,  59  Pa.  214;  Simp- 
Davenport  Cent.  Ry.  Co.  v.  Davenport  son  v.  Moore,  5  Lea  (Tenn.),  372; 
Gas  Light  Co.,  43  Iowa,  301;  Ligon  Bender  v.  Brooks  (Tex.  Civ.  App.), 
v.  Minton  (Ky.),  125  S.  W.  304;  130  S.  W.  653;  Weinstein  v.  Nat. 
Stubbs  V.  Franklin  etc.  R.  Co.,  101  Bank  of  Jefferson,  69  Tex.  38,  5  Am. 
Me.  355,  64  Atl.  625;  Martin  v.  Maine  St.  Rep.  23,  6  S.  W.  171;  Greene  v. 
Cent.  R.  Co.,  83  Me.  100,  21  Atl.  740;  Smith,  57  Vt.  268;  Twitehell  v. 
Swett  V.  Boyce,  134  Mass.  381;  Bridge,  42  Vt.  68;  Leather  Manu- 
Morse  v.  Dearborn,  109  Mass.  593;  faeturers'  Nat.  Bank.  v.  Morgan,  117 
Harlow  v.  Marquette  etc.  E.  Co.,  41  TJ.  S.  96,  29  L.  Ed.  811,  6  Sup.  Ct. 
Mieh.  336,  2  N.  W.  48;  Stone  v.  Rep.  657;  Evans  v.  Edmonds,  13  Com. 
Covell,  29  Mieh.  359;  Macomber  v.  B.  777,  1  C.  L.  R.  653,  17  Jur.  883, 
Kinney,  114  Minn.  146,  128  N.  W.  22  L.  J.  C.  P.  211,  1  W.  E.  412; 
1001,  130  N.  W.  851;  Coleman  v.  Jarrett  v.  Kennedy,  6  Com.  B.  319, 
Pearoe,  26  Minn.  123,  1  N.  W.  846;  60  Eng.  Com.  L.  319. 
Madison  County  v.  Paxton,  57  Miss.  68  Bullis  v.  Noble,  36  Iowa,  618; 
701 ;  Longworth  v.  Aslin,  106  Mo.  Ealey  v.  Williams,  73  Mo.  310. 
155,  17  S.  W.  294;  Midland  E.  Co.  57  Hasty  v.  Stave  Co.,  80  Ark.  405, 
of  New  Jersey  v.  Hiteheoek,  37  N.  J.  97  S.  W.  675;  Griffith  v.  Wright,  6 
Eq.  549;  Mutual  Life  Ins.  Co.  of  Colo.  248;  Preston  v.  Mann,  25  Conn. 
New  York  v.  Norris,  31  N.  J.  Eq.  583 ;  118;  Danforth  v.  Adams,  29  Conn.  107; 
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larations  are  made  in  good  faith  and  in  ignorance  of  the 
real  facts — ^in  other  words,  when  made  innocently  and  by 
mistake.^* 


§  278  (280).  Same — Erection  of  improvements — Bound- 
ary lines. — This  particular  branch  of  the  law  of  estoppel  is 
covered  by  and  dealt  with  in  the  principle  which  prevents  one 
who  is  cognizant  of  the  act  of  another  interfering  with  his 
rights  and  yet  takes  no  step  to  prevent  it,  and  who  does 
not  raise  his  voice  in  protest,  to  be  thereby  foredoomed  to 
suffer  the  consequence  of  his  inaction  or  silence.^^     But 


"Wright  V.  Stioe,  173  111.  571,  51  N.  E. 
71;  Sweezey  v.  Collins,  40  Iowa,  540; 
Smith  V.  Sprague,  119  Mich.  148,  75 
Am.,  St.  Eep.  384,  77  N.  W.  689; 
Conable  v.  Smithy  61  Hun,  185,  15 
N.  Y.  Supp.  924;  Ward  v.  Cameron 
(Tex.  Civ.  App.),  76  S.  W.  240; 
Bender  v.  Brooks  (Tex.  Civ.  App.), 
130  S.  W.  653;  Hilton  v.  Sloan,  37 
Utah,  359,  108  Pac.  689;  Globe  Nav. 
Co.  V.  Maryland  Casualty  Co.,  39 
Wash.  29.9,  81  Pac.  826;  Sullivan  v. 
Colby,  71  Fed.  460,  18  C.  C.  A.  193. 

58  Moore  v.  C.  F.  Luehrmann  etc. 
Lumber  Co.,  82  Ark.  485,  102  S.  W. 
385;  Faubel  v.  McFarland,  144  Cal. 
717,  78  Pac.  261;  Breeze  v.  BropkSj 
71  Cal.  169,  9  Pac.  670,  11  Pae.  885; 
Clinton  v.  Towp  of  Haddam,  50  Conn. 
84;  Boone  v.  Graham,  215  111.  511, 
74  N.  E.  559;  Tillotson  v.  Mitchell, 
111  111.  518;  Pitcher  v.  Dove,  99 
Ind.  175;  Biglow  v.  Eitter,  131  Iowa, 
213,  108  N.  W.  218;  Van  Horn  v. 
Overman,  75  Iowa,  421,  39  N.  W.  679; 
Ford  Lumber  etc.  Co.  v.  Cress,  132  Ky. 
317,  116  S.  W.  710;  Lively  v.  Ball, 
8  Dana  (Ky.),  312;  Tongue's  Lessee 
V.  Nutwell,  17  Md.  212,  79  Am.  Dee. 
649;  Wright  v.  Newton,  130  Mass. 
552;  Brewer  v.  Boston  etc.  Ey.  Corp., 
5  Met.  (Mass.)  4,78,  39  Am.  Dec. 
694;  Beecher  v.  Ferris,  112  Mich. 
584,  70  N.  W.  1106;  Ward  v.  Dean, 


69  Minn.  466,  72  N.  W.  710;  lUinois 
Cent.  E.  Co.  v.  La  Blanc,  74  Miss. 
626,  21  South.  748;  Huffman  v. 
Nixon,  152  Mo.  303,  75  Am.  St.  Kep. 
454,  53  S.  W.  1078;  Stanwood  v. 
Beck  (N.  J.),  52  Atl.  353;  Maloney 
V.  Iroquois  Brewing  Co.,  63  App:  Div. 
454,  71  N.  T.  Supp.  1089;  Eugg  v. 
Ormrod,  198  N.  Y.  119,  91  N.  E.  366; 
Brown  v.  Bowen,  30  N.  Y.  519,  86 
Am.  Dec.  406;  Estis  v.  Jackson,  111 
N.  C.  145,  32  Am.  St.  Eep.  784,  16 
S.  E.  7;  McAfferty  v.  Conover,  7 
Ohio  St.  99,  70  Am.  Dee.  57;  Me- 
Kittrick  v.  Greenville  Traction  Co., 
84  S.  C.  275,  66  S:  E.  289;  Lawrence 
v.  Luhr,  65  Pa.  236;  Kenny  v.  Me- 
Kenzie,  23  S.  D.  Ill,  120  N.  W.  781; 
Maloney  v.  Moore  (Tenn.  Ch.  App.), 
42  S.  W.  805;  Thrall  v.  Lathrop,  30 
Vt.  307,  73  Am.  Dec.  306;  MulUns  v. 
Shrewsbury,  60  W.  Va.  694,  55  S.  E. 
736 ;  Henshaw  v.  Bissell,  18  Wall.  (TJ. 
S.)  255,  21  L.  Ed.  835;  Miller  v. 
Ahrens,  163  Fed.  870;  Carr  v.  Lon- 
don etc.  E.  Co.,  L.  E.  10  C.  P.  307, 
44  L.  J.  C.  P.  109,  31  L.  T.,  N.  S., 
785,  23  Wkly.  Eep.  747;  Lacroix  v. 
Longtin,  22  Ont.  L.  E.  506,  17  Ont. 
W.  E.  877,  2  Ont.  W.  N.  416. 

B9  Adams  v.  Birmingham  Eealty 
Co.,  154  Ala.  457,  45  South.  891; 
Stephens  v.  Head,  119  Ala.  511,  24 
South.  738;  Bramble  v.  Kingsbury,  39 
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there  are  many  qualifications.  For  example,  if  the  tres- 
passer is  already  aware  of  the  rights  of  the  one  trespassed 
upon,  then  he  cannot  claim  any  benefit  from  the  apparent 
acquiescence.  A  party  is  not  estopped  from  claiming  his 
property  by  reason  of  seeing  improvements  erected  upon 
it®"  or  by  seeing  it  sold  to  others,*^  if  the  purchaser  knows 
that  the  property  belongs  to  such  first  party.  As  was  said 
by  Chief  Justice  Dixon  in  a  Wisconsin  case:  "One  essen- 
tial element  of  every  equitable  estoppel,  by  which  a  man 
is  to  be  precluded  from  claiming  what  is  his  own,  is  that 
the  purchaser  and  party  claiming  the  benefit  of  such  es- 
toppel should  have  been  ignorant  of  the  true   state   of 


Ark.  131;  Arapahoe  County  v.  Den- 
ver, 30  Colo.  13,  69  Pac.  586;  Gar- 
butt  V.  Mayo,  128  Ga.  2&9,  13  L.  E. 
A.,  N.  S.,  58,  57  S.  B.  495;  Harris 
V.  Amoskeag  Lumber  Co.,  101  Ga. 
641,  29  S.  E.  302;  Eice  v.  Gould,  73 
HI.  App.  538;  Frier  v.  Lowe,  232  111. 
622,  83  N.  E.  1083;  De  Pauw  Plato 
Glass  Co.  V.  Alexandria,  152  Ind. 
443,  52  N".  B.  608;  MoCormick  Har- 
vesting Mach.  Co.  V.  Perkins,  135 
Iowa,  64,  110  N.  W.  15;  French  v. 
Laundry,  132  Iowa,  81,  107  N.  W. 
430;  Blevins  v.  Blevins,  143  Ky.  220, 
136  S.  W.  195;  Lawson  v.  Biller,  88 
Ky.  599,  11  S.  W.  602,  11  Ky.  Law 
Eep.  115,  318;  Ledoux's  Heirs  v. 
Lavdan,  52  La.  Ann.  311,  27  South. 
196;  Detroit  United  Ey.  Co.  T.  Lau, 
157  Mich.  357,  122  N.  W.  130;  Lucas 
V.  Parks,  84  Mieh.  202,  47  N.  W. 
550;  Tousley  v.  Board  of  Education, 
39  Minn.  419,  40  N.  W.  509;  Thomp- 
son V.  County,  227  Mo.  220, 126  S.  W. 
1044;  Price  v.  Hallett,  138  Mo.  561, 
38  S.  W.  451;  Johnson  County  v. 
Taylor,  87  Neb.  487,  127  N.  W.  862; 
Cogan  V.  Conover  Mfg.  Co.,  69  N.  J. 
Eq.  358,  60  Atl.  408;  Euckelhaus  v. 
Borcherling,  54  N.  J.  Eq.  344,  34 
Atl.  977;  Jones  v.  Duerk,  25  N.  Y. 


App.  Div.  551,  49  N.  T.  Supp.  987; 
Burns  v.  Womble,  131  N.  C.  173,  42 
S.  E.  573;  Johnson  v.  Erlandson,  14 
N.  D.  518,  105  N.  W.  722;  Gaddes 
V.  Pawtucket  Sav.  Inst.,  33  E.  I.  177, 
Ann.  Cas.  1913B,  407,  80  Atl.  415, 
421;  Eandall  t.  Ehode  Island  Lumber 
Co.,  20  E.  I.  625,  40  Atl.  763;  Farr 
V.  Semmler,  24  S.  D.  290,  123  N.  W. 
835;  Dewey  y.  Goodman,  107  Tenn. 
244,  64  S.  W.  45;  Pierce  v.  Texas 
Eice  Dev.  Co.,  52  Tex.  Civ.  App.  205, 
114  S.  W.  857;  Murphy  v.  Ganey,  23 
Utah,  633,  66  Pae.  190;  Montpelie'r 
etc.  E.  E.  Co.  V.  Coffrin,  52  Vt.  17; 
Boyes  v.  Turk  Min.  Co.,  56  Wash.  515, 
106  Pac.  475;  In  re  Alfstad,  27  Wash. 
175,  67  Pac.  593;  Wisconsin  Oak 
Lumber  Co.  v.  Laursen,  126  Wis.  484, 
105  N.  W.  906;  Wehrman  v.  Conklin, 
155  U.  S.  314,  39  L.  Ed.  167,  15  S. 
Ct.  Eep.  129;  De  Bussche  v.  Alt,  8 
Ch.  D.  286,  47  L.  J.  Ch.  381,  38  L.  T., 
N.  S.,  370;  Malcolmsou  v.  Provident 
etc.  Soc,  10  Ont.  App,  610. 

00  Brewer  v.  Boston  etc.  By.  Corp., 
5  Met.  (Mass.)  478,  39  Am.  Deo. 
694. 

61  Brown  v.  Tucker,  47  Ga.  485; 
Hale  V.  Skinner,  117  Mass.  474; 
Greene  t.  Smith,  57  Vt.  268. 
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titfe,'"'^  But  if  he'  permits  an  encroachment  on  or  im- 
provement to  his  property  and  thus  misleads  the  active 
party,  he  will  be  precluded  from  afterward  asserting  the 
claim  he  had  masked  in  silence.®^     This  applies  to  those 


62  Hass  V.  Plautz,  56  Wis.  105,  43 
Am.  Eep.  699,  14  N.  W.  65;  Gov«  v. 
White,  20  Wis.  425. 

63  Hendrix  v.  Southern  R.  Co.,  130 
Ala.  205,  89  Am.  St.  Hep.  27,  30 
South.  596;  Biggs  v.  Utah  Irr.  Diteh 
Co.,  7  Ariz.  331,  64  Pae.  494;  Mor- 
ris V.  Fletcher,  67  Ark.  105,  77  Am.  St. 
Eep.  87,  56  S.  W.  1072;  Miller  v. 
Canal  ete.  Co.,  155  Cal.  59,  22  L.  E. 
A.,  N.  S.,  391,  99  Pae.  502;  Beards- 
ley  V.  Clem,  137  Cal.  328,  70  Pae. 
175;  Broadmoor  Dairy  ete.  Co.  v. 
Brookside  Water  ete.  Co.,  24  Colo. 
541,  52  Pap,.  792 ;  Mitchell  v.  Leavitt, 
30  Conn.  587;  Burton  v.  Duffield,  3 
Del.  Ch.  130;  Price  v.  Stratton,  45 
Fla.  535,  33  South.  644;  Georgia  Pae. 
E.  Go.  V.  Strieklajid,  80  Ga.  776,  12 
Am.  St.  Eep.  282,  6  S.  E.  27;  Pea- 
body  V.  Damon,  16  Haw.  447;  Chi- 
cago V.  Illinois  Steel  Co.,  229  111.  303, 
120  Am.  St.  Eep.  258,  82  N.  E.  286; 
Eodemeier  v.  Brown,  169  111.  347,  61 
Am.  St.  Eep.  176,  48  N.  E.  468 ;  Boss 
r.  Thompson,  78  Ind.  90;  Wood  v. 
Hall,  138  Iowa,  308,  110  N.  W.  270; 
Iowa  etc.  Land  Co.  v.  Fehring,  126 
Iowa,  1,  101  N.  W.  120;  Sehafer  v. 
Wilson,  113  Iowa,  475,  85  N.  W.  789; 
Parker  v.  Atchison,  58  Kan.  29,  48 
Pae.  631;  Trimble  v.  King,  131  Ky. 
1,  22  L.  E.  A.,  N.  S.,  880,  114  S.  W. 
317;  Welford  v.  Gerard,  108  Ky.  322, 
56  S.  W.  416,  22  Ky.  Law  Eep.  203; 
Eogers  v.  Portland  ete.  E.  Co.,  100 
Me.  86,  70  L.  E.  A.  574,  60  Atl.  713; 
Martin  v.  Maine  Cent.  R.  Co.,  83  Me. 
100,  21  Atl.  740;  Browne  v.  Trustees 
of  Baltimore  M.  B.  Church,  37  Md. 
108;  Bragg  v.  Boston  etc.  R.  Corp. 
n  .Mien  (Mass.),  54;  Pittsburgh  etc. 
Iron   Go.   v.  Lakg  Superior   Iron   Co., 


118.  Mich.  109,  76  N.  W.  395;  Ma- 
comber  v.  Kinney,  114  Minn.  146, 
128  N.  W.  1001,  130  N.  W.  146;  Hol- 
eorab  V.  Independent  School  Dist.,  67 
Minn.  321,  69  N.  W.  1067;  Frederic 
V.  Mayers,  89  Miss.  127,  43  South. 
677;  Wynne  v.  Mason,  72  Miss.  424, 
18  South.  422;  Sanford  v.  Kern,  223 
Mo.  616,  122  S.  W.  1051;  Craddock 
V.  Short,  134  Mo.  449,  35  S.  W.  1141; 
Coleridge  Creamery  Co.  v.  Jenkins, 
66  Neb.  129,  92  N.  W.  123;  Loh  v. 
Broadway  Eealty  Co.,  77  N.  J.  L, 
112,  114,  71  Atl.  112;  Atlantic  City 
V.  Atlantic  City  Steel  Pier  Co.,  62 
N.  J.  Eq.  139,  49  Atl.  822;  Hudson 
Eiver  Water  Power  Co.  v.  Glens  Falls 
Gas  etc.  Co.,  90  App.  Div.  518,  85 
N.  Y.  Supp.  577;  Engholm  v.  Ekrem, 
18  N.  D.  185,  119  N.  W.  85;  First 
German  Eeformed  Church  v.  Summit 
County,  23  Ohio  C.  C.  553;  MeBroom 
V.  Thompson,  25  Or.  559,  42  Am.  St. 
Eep.  806,  37  Pae.  57;  Eedmond  v. 
Excelsior  Sav.  Fund  ete.  Assn.,  194 
Pa.  64,'!,  75  Am.  St.  Eep.  714,  45 
Atl.  422;  Columbia  etc.  E.  Co.  v. 
Laurens  Cotton  Mills,  82  S.  C.  24,  61 
S.  E.  1089,  62  S.  E.  1119;  Caldwell 
V.  Williams,  Bail.  Eq.  (S.  C.)  175; 
Farr  v.  Semmler,  24  S.  D.  290,  123 
JSr.  W.  835;  Wampol  v.  Kountz,  14 
S.  D.  334,  86  Am.  St.  Rep.  765,  85 
N.  W.  595;  Moses  v.  Sanford,  2  Lea 
(Tenn.),  655;  Sutor  v.  International 
ete.  E.  Co.  (Tex.  Civ.  App.),  125  S. 
W.  943;  Clark  v.  Kirby,  18  Utah, 
258,  55  Pae.  372;  Atkinson  v.  Wash- 
ington Irr.  Co.,  44  Wash.  75,  120  Am. 
St.  Eep.  987,  86  Pao.  1123;  Bell  v. 
Groves,  20  Wash.  602,  56  Pae.  401; 
Lowther  Oil  Co.  v.  Miller-Sibley  Oil 
Co.,  53  W.  Va.  501,  97  Am.  St.  Rep. 
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who  have  actual  as  opposed  to  constructive  knowledge  of 
their  rights.**  And  the  doctrine  of  estoppel  is  extended 
to  those  who  rely  on  an  interchange  of  similar  conduct,  and 
in  consequence  perform  some  act  on  that  inducement  which 
they  would  not  otherwise  have  done.  ^Vhere  an  entry  is 
made  under  a  license,  and  the  conduct  of  the  licensor  is  such 
that  it  would  be  a  fraud  on  the  licensee,  to  permit  its  rev- 
ocation, the  doctrine  of  equitable  estoppel  applies.  Thus, 
when  pursuant  to  a  verbal  contract,  the  owners  co-operate 
in  the  construction  of  a  ditch  for  the  purpose  of  draining 
their  lands,  the  equitable  doctrine  of  estoppel  will  prevent 
one  of  them  from  damming  up  the  ditch  to  the  detriment 
of  the  other."^     Nor  in  general  does  any  estoppel  arise  from 


1027,  44  8.  E.  433,  22  Morr.  Min. 
Hep.  656;  Eadant  v.  Werheim  Mfg. 
Co.,  106  Wis.  600,  82  N.  W.  562; 
Dodge  V.  Staey,  39  Vt.  558;  Kirk 
V.  Hamilton,  102  U.  S.  68,  26  L. 
Ed.  79;  Griffith  v.  Berkshire  Power 
Co.,  158  Fed.  219;  Bamsden  v.  Dyson, 
L.  R.  1  H.  L.  129,  12  Jur.,  N.  S., 
506,  15  Wkly.  Kep.  926;  Laf ranee  v. 
Lafontaine,  30  Can.  Sup.  Ct.  20. 

64  Brandmeier  v.  Pond  Creek  Coal 
Co.,  219  Pa.  19,  67  Atl.  951. 

65  Munch  V.  Stelter,  109  Minn.  403, 
134  Am.  St.  Eep.  785,  25  L.  E.  A.,  N. 
S.,  727,  124  N.  W.  14.  In  this  case  the 
parties  entered  into  an  oral  agreement 
for  the  purpose  of  draining  and 
benefiting  the  lands  of  each,  whereby 
it  was  mutually  agreed  to  oonstruet 
a  ditch  commencing  upon  respond- 
ent's land  and  running  for  a  consid- 
erable distaijce,  over  appellants'  land 
into  an  outlet  consisting  of  a  lake  or 
slough;  that  it  was  agreed  that  each  of 
the  four  owners  should  pay  one-fourth 
of  the  cost  of  constructing  the  ditch; 
that  pursuant  to  the  agreement  the 
ditch  was  dug,  and  each  of  the  owners 
paid  one-fourth  of  the  cost  thereof, 
amounting  to  sixty-nine  dollars  each; 
that  the  ditch  as  constructed  served 


the  purpose  of  draining  and  mate- 
rially benefiting  the  lands  of  all  the 
parties,  draining  practically  all  of 
respondent's  wet  land  and  part  of  the 
land  of  each  of  the  appellants;  that 
about  two  years  thereafter  appellants, 
without  the  knowledge  and  consent  of 
respondent,  obstructed  the  ditch  by 
damming  it  at  a  point  on  appellants' 
land,  which  resulted  in  obstructing 
the  flow  of  water  from  respondent's 
land,  but  did  not  interfere  with  the 
drainage  of  appellants'  land.  The 
court  held  that  the  verbal  agreement 
became  executed  to  such  an  extent 
as  to  estop  appellants  from  asserting 
that  it  was  void  under  the  statute 
of  frauds.  See,  also,  Van  Horn  v. 
Clark,  56  N.  J.  Eq.  476,  40  Atl.  203; 
Cronkhite  v.  Cronkhite,  94  N.  Y.  323; 
Entwhistle  v.  Henke,  211  111.  273,  103 
Am.  St.  Eep.  196,  71  N.  E.  990 ; 
Carleton  v.  Eedington,  21  N.  H.  291 ; 
Pitzman  v.  Boyce,  111  Mo.  387,  33 
Am.  St.  Eep.  536,  19  S.  W.  1104 ; 
Nowlin  Lbr.  Co.  v.  Wilson,  119  Mich. 
406,  78  N.  W.  338;  Thoemke  v.  Fied- 
ler, 91  Wis.  386,  64  N.  W.  1030.  In 
other  jurisdictions  the  courts  have 
extended  the  doctrine  of  equitable  es- 
toppel   to    cases    of    that    character: 
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acquiescence  througli  mistake  of  fact  as  to  an  erroneous 
boundary  line;®®  and  it  has  been  frequently  held  that  where 
there  is  an  agreement  or  acquiescence  in  a  wrong  boundary, 
when  the  true  boundary  can  be  ascertained  from  the  deed, 
neither  party  is  estopped  from  claiming  to  the  true  line.®^ 
To  create  the  estoppel,  the  one  party  must  have  knowledge 
of  the  true  line  and  the  other  must  be  ignorant  of  it.  A 
third  person  cannot  derive  any  advantage  from  the  acts 
of  the  parties  inter  se.^^  But  there  are  other  cases  in 
which  long  acquiescence  in  a  boundary  line,  accompanied 
with  improvements  or  other  acts  showing  reliance  on  such 
boundary,  has  been  held  equivalent  to  knowledge  of  the 
facts,  and  it  was  there  held  to  constitute  an  estoppel,  even 
though  there  was  actual  mistake.®® 

Dee.  694;  Liverpool  Wharf  v.  Pres- 
cott,  7  Allen  (Mass.),  494;  De  Long 
T.  Baldwin,  111  Mich.  466,  69  N.  W. 
831;  bombs  v.  Cooper,  5  Minn.  254; 
Evans  v.  Miller,  58  Miss.  120,  38  Am. 
Kep.  313;  Foard  v.  MeAnnelly,  215 
Mo.  371,  114  S.  W.  990;  Goozee  v. 
■  Grant,  81  Neb.  597,  116  N.  W.  508 ; 
Clough  v.  Bowman,  15  N.  H.  504; 
Eaynor  v.  Timerson,  54  N.  T.  639; 
Detwiler  v.  Toledo,  13  Ohio  C.  C.  572; 
Talbot  v.  W.  K.  Smith  Security  Sav. 
etc.  Co.,  56  Or.  117,  107  Pae.  480, 
108  Pae.  125;  Western  v.  Meeker 
(Tex.  Civ.  App.),  109  S.  W.  461; 
Carley  v.  Parton,  75  Tex.  98,  12  S. 
W.  950;  Stuart  v.  Liiddington,  1 
Band.  (Va.)  403,  10  Am.  Dee.  550; 
Hartung  v.  Witte,  59  Wis.  285,  18  N. 
W.  175;  Hass  v.  Plautz,  56  Wis.  105, 
43  Am.  Eep.  699,  14  N.  W.  65;  Win- 
nipisiogee  Paper  Co.  v.  New  Hamp- 
shire Land  Co.;  59  Fed.  542. 

C8  Turner  v.  Angus,  145  Mieh.  679, 
108  N.  W.  1100;  Glasgow  v.  Baker, 
72  Mo.  441;  Taber  v.  Hall,  23  E.  I. 
613,  51  Atl.  432;  State  v.  King,  64 
W.  Va.  546,  63  S.  B.  468. 

69  Chicago  etc.  Ey.  Co.  t.  People, 
91    111.    251;   Stosser  v.  City  ol  ¥t. 


Eeriek  v.  Kern,  14  Serg.  &  E.  (Pa.) 
267,  16  Am.  Dee.  497;  Eobinson  v. 
Luther,  140  Iowa,  723,  119  N.  W.  146 
(to  a  limited  extent) ;  Clark  v.  Glid- 
den;'60  Vt.  702,  15  Atl.  358;  Gar- 
rett v.  Bishop,  27  Or.  349,  41  Pae.  10 ; 
Stoner  v.  Zucker,  148  Gal.  516,  113 
Am.  St.  Rep.  301,  7  Ann.  Gas.  704, 
83  Pae.  808. 

66  Brewer  v.  Boston  &  W.  E.  Corp., 
5  Met.  (Mass.)  478,  39  Ani.  Dee.  694; 
Hass  V.  Plautz,  56  Wis.  105,  43  Am. 
Rop.  699,  14  N.  W.  65;  Eeed  v.  Me- 
Court,  41  N.  T.  435;  Lemmon  v.  Hart- 
sook,  80  Mo.  13;  Kirehner  v.  Miller, 
39  N.  J.  Bq.  355;  Pitcher  v.  Dove, 
99  Ind.  175;  Davenport  v.  Turpin,  43 
Gal.  597;  Evans  v.  Miller,  58  Miss. 
120,  38  Am.  Eep.  313;  Eamsden  v. 
Dyson,  L.  E.  1  H.  L.  129,  140,  12 
.Tur.,  N.  S.,  506,  15  Wkly.  Eep.  920; 
Sheridan  v.  Barrett,  4  L.  E.  Ir.  223. 

67  Boone  v.  Graham,  215  111.  511, 
74  N.  E.  559;  Francois  v.  Malouey, 
56  111.  399;  Heinz  v.  Cramer,  84  Iowa, 
497,  51  N.  W.  173;  Higginson  v. 
Sohanebaek,  23  Ky.  Law  Eep.  2230, 
66  8.  W.  1040;  Colby  v.  Norton,  19 
Me.  412;  Brewer  v.  Boston  etc.  R. 
<'orp.,   5   Met.    (Mass.)    478,  39   Am. 
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§  279  (281).  Same— Want  of  knowledge  by  injured 
party — The  act  must  be  calculated  to  mislead  and  must 
actually  mislead. — Just  as  the  party  against  whom  the  es- 
toppel is  claimed  is  charged  with  a  knowledge  of  the 
facts,  either  directly  or  indirectly,  so,  before  a  person  can 
avail  himself  of  an  estoppel  arising  from  the  conduct  or 
declarations  of  another,  he  must  show  that  he  was  himself 
destitute  of  knowledge  of  the  true  state  of  the  facts.  If 
either  he  knows  the  facts,  or  the  circumstances  are  such  that 
he  ought  to  know  the  facts,  he  is  in  no  situation  tb  claim  the 
benefit  of  an  estoppel.'^''    It  is  not  always  necessary  to  such 


Wayne,  100  Ind.  443;  Hagey  v.  Det- 
weiler,  35  Pa.  409;  Adams  v.  Eoek- 
•well,  16  Wend.  (N.  T.)  285;  MeCor- 
miek  v.  Barnum,  10  Wend.  (N.  Y.) 
104.  For  illustrations  of  the  subject, 
see  note  to  Evans  v.  Miller,  38  Am. 
Eep.  315. 

70  Mary  Lee  Coal  etc.  Co.  v.  Winn, 
97  Ala.  495,  12  South.  607;  Walker 
V.  Towns,  23  Ark.  147;  Hicks  v.  Post, 
154  Cal.  22,  96  Pac.  878;  Murphy  t. 
Clayton,  113  Cal.  153,  45  Pac.  267; 
Waterman  v.  Buckingham,  79  Conn. 
286,  64  Atl,  212;  Williams  v.  Wads- 
worth,  51  Conn.  277;  Stoneeipher  v. 
Kear,  131  Ga.  688,  127  Am.  St.  Kep. 
248,  63  8.  E.  215;  Perkins  Lumber 
Co.  V.  Thomas,  117  Ga.  441,  43  S. 
E.  692 ;  Hollenbeck  v.  Smith,  231  111. 
484,  83  N.  E.  206;  Vail  v.  Northwest- 
ern Mut.  L.  Ins.  Co.,  192  HI.  567,  61 
N.  E.  651;  Smith  v.  Cremer,  71  111. 
185;  Bowles  v.  Trapp,  139  Ind.  55, 
38  N.  E.  406;  Logansport  v.  La  Kose, 
99  Ind.  317;  Eobinson  v.  Nail,  2  Ind. 
Ter.  509,  52  S.  W.  49 ;  Logan  v. 
Davis,  147  Iowa,  441,  124  N.  W.  808; 
Vorhes  v.  Ackley,  127  Iowa,  658,  103 
N.  W.  998;  Shanks  v.  Seamonds,  24 
Iowa,  131,  92  Am.  Deo.  465;  Sohott 
f.  Linscott,  80  Kan.  536,  103  Pae. 
997;  Gray  v.  Zellmer,  66  Kan.  514, 
72  Pac.  228;  New  Domain  Oil  etc.  Co. 


v.  Gaffney  Oil  Co.,  134  Ky.  792,  121 
8.  W.  699;  Louisville  v.  Harlem,  97 
Ky.  286,  30  S.  W.  646,  17  Ky.  Law 
Eep.  168;  Frantz  v.  Fink,  125  La. 
1013,  52  South.  131;  Breaux  v.  Albert 
Hanson  Lumber  Co.,  125  La.  421,  51 
South.  444;  Brian  v.  Bonvillain,  111 
La.  441,  35  South.  632;  Mountain 
Lake  Park  Assn.  v.  Shartzer,  83  Md. 
10,  34  Atl.  536;  Hale  v.  Skinner,  117 
Mass.  474;  Eobbins  v.  Potter,  98 
Mass.  532;  Cook  v.  Foster,  96  Mich. 
610,  55  N.  W.  1019;  Maeomber  v. 
Kinney,  114  Minn.  146,  128  N.  W. 
1001,  130  N.  W.  851;  Western  Land 
Assn.  V.  Banks,  SO  Minn.  317,  83  N. 
W.  192;  Eosencranz  v.  Swofford  Bros. 
Dry  Goods  Co.,  175  Mo.  518,  97  Am. 
St.  Eep.  609,  75  8.  W.  445;  Bader 
V.  Chicago  Mill  etc.  Co.,  134  Mo.  App. 
135,  113  S.  W.  1154;  SmulUn  v. 
.Wharton,  86  Neb.  553,  125  N.  W. 
1112 ;  Union  State  Bank  v.  Hutton, 
62  Neb.  664,  87  N.  W.  53,3;  Clark 
V.  Parsons,  69  N.  H.  147,  76  Am.  St. 
Eep.  157,  39  Atl.  898;  In  re  Bayley, 
67  N.  J.  Eq.  566,  59  Atl.  215;  Ware 
V.  Chew,  43  N.  J.  Eq.  493,  11  Atl. 
746;  People  v.  Board  of  Supervisors, 
101  App.  Div.  327,  91  N.  Y.  Supp. 
948;  Mayor  etc.  of  New  York  v.  Law, 
125  N.  Y.  380,  26  N.  E.  471;  Hutch- 
ins  v.  Hebbard,  34  N.  Y.  24;  Helms  v. 
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an  estoppel  that  there  should  be  an  intention,  upon  the  part 
of  the  person  making  a  declaration  or  doing  an  act,  to  mis- 
lead the  one  who  is  induced  to  rely  upon  it.  "Indeed," 
said  Folger,  J.,  "it  would  limit  the  rule  much  within  the 
reason  of  it  if  it  were  restricted  to  cases  where  there  was 
an  element  of  fraudulent  purpose.  In  very  many  of  the 
cases  in  which,  the  rule  has  been  applied,  there  was  no  more 
than  negligence  on  the  part  of  him  who  is  estopped.  And 
it  has  long  been  held  that  where  it  is  a  breach  of  good 
faith  to  allow  the  truth  to  be  shown,  there  an  admission 
will  estop. '"^^  If,  whatever  a  man's  real  intention  may  be, 
he  so  conducts  himself  that  a  reasonable  man  would  take 
the  representation  to  be  true,  and  believe  that  it  was  meant 
that  he  should  act  upon  it  and  did  act  upon  it  as  true,  the 
party  making  the  representation  would  be  equally  pre- 
cluded from  contesting  its  truth;  and  conduct,  by  negli- 
gence or  omission,  when  there  is  a  duty  cast  upon  a  person 
by  usage  of  trade  or  otherwise  to  disclose  the  truth,  may 
often  have  the  same  effect. '^^     "The  vital  principle  is  that 


Helms,  135  N.  C.  164,  47  S.  E.  415; 
Bishop  V.  Minton,  112  N.  C.  524,  17  S. 
E.  436;  Adams  v.  Brown,  16  Ohio  St. 
75;  Bragdon  v.  MeShea,  26  Okl.  35, 
107  Pao.  916;  Adams  v.  Ashman,  203 
Pa.  536,  53  Atl.  375;  Miller  v.  EiOh- 
berg,  41  Pa.  Sup.  Ct.  435;  Gaston 
V.  Brandenburg,  42  S.  C.  348,  20  S.  E. 
157;  State  v.  Mellette,  16  S.  D.  297, 
92  N.  W.  395;  Cooper  v.  Great  Palls 
Cotton  Mills  Co.,  94  Tenn.  588,  30  S. 
W.  353;  Rosenthal  v.  Mounts  (Tex. 
Civ.  App.),  130  S.  W.  192;  Wortham 
V.  Thompson,  81  Tex.  346,  16  S.  W. 
1059;  Centennial  Eureka  Min.  Co.  v. 
Juab  County,  22  Utah,  395,  62  Pae. 
1024;  Eorer  Iron  Co.  v.  Trout,  83  Va. 
397,  5  Am.  St.  Rep.  285,  2  S.  E.  713; 
Campbell  v.  Pox,  68  W.  Va.  484,  69 
S.  E.  1007;  Atkinson  v.  Plum,  50  W. 
Va.  104,  58  L.  B.  A.  788,  40  S.  E. 
587;  MoDougald  v.  New  Kichmond 
Roller  Mills  Co.,   125   Wis.   121,   103 


N.  W.  244;  Brothers  v.  Kaukauna 
Bank,  84  Wis.  381,  36  Am.  St.  Rep. 
932,  54  N.  W.  786;  Kingman  v.  Gra- 
ham, 51  Wis.  232,  8  N.  W.  181 ;  Steel 
V.  St.  Louis  Smelting  etc.  Co.,  106 
XT.  S.  447,  27  L.  Ed.  226,  1  Sup. 
Ct.  Rep.  389;  Brant  v.  Virginia  Coal 
Co.,  93  TJ.  S.  326,  23  L.  Ed.  927;  Mil- 
ler V.  Ahreus,  163  Fed.  S70;  Carr 
V.  Loudon  ete.  R.  Co.,  L.  E.  10  C.  P. 
307,  44  L.  J.  C.  P.  109;  McLean  v. 
Clark,  20  Ont.  App.  660. 

71  Gaylord  v-.  Van  Loan,  15  Wend. 
(N.  Y.)  308;  Continental  Nat.  Bank 
V.  Nat.  Bank  of  the  Commonwealth, 
50  N.  y.  575. 

72  Parke,  B.,  in  Freeman  v.  Cooke, 
2  Ex.  658.  In  Carr  v.  London  etc. 
E.  Co.,  L.  R.  10  C.  P.  307,  Mr.  Jus- 
tice Brett  said:  "If  in  the  transac- 
tion itself  which  is  in  dispute  ong 
has  led  another  into  the  belief  of  a. 
certain  state  of  facts  by  conduct  of 
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he  who  by  his  language  or  conduct  leads  another  to  do  what 
he  would  not  otherwise  have  done  shall  not  subject  such 
person  to  loss  or  injury  by  disappointing  the  expectations 
upon  which  he  acted.  Such  a  change  of  position  is  sternly 
forbidden.  It  involves  fraud  and  falsehood,  and  the  law 
abhors  both."  ''^  Before  a  person  is  estopped  to  deny  the 
truth  of  his  representations,  it  should  either  be  shown  that 
he  actually  means  to  have  such  representations  relied  upon, 
or  that  they  were  made  under  such  circumstances  that  such 
intention  on  his  part  might  be  reasonably  inferred;''*  in 


culpable  negligence,  calculated  to  have 
that  result,  and  such  culpable  negli- 
gence has  been  the  proximate  cause 
of  leading,  and  has  led,  the  other  to 
act  by  mistake  upon  such  belief  to 
his  prejudice,  the  second  cannot  be 
heard  afterward,  as  against  the  first, 
to  show  that  the  state  of  facts  re- 
terred  to  did  not  exist."  See,  also, 
Manufacturers  &  Traders'  Bank  v. 
Hazard,  30  N.  Y.  226 ;  Blair  v.  Wait, 
fi9  N.  Y.  113;  McKenzie  v.  British 
Jjinen  Co.,  6  App.  Oas.  101;  Miles  v. 
Mcllwraith,  8  App.  Cas.  133;  Cornish 
»■-  Abbington,  4  Hurl.  &  N.  549,  28  L. 
J.  Ex.  262. 

73  Dickerson  ▼.  Colgrove,  100  U.  8. 
578,  25  L.  Ed.  618,  and  quoted  there- 
from in  Carpy  v.  Dowdell,  115  Cal. 
677,  47  Pae.  695,  and  in  Seymour  v. 
Oelrichs,  156  Cal.  782,  134  Am.  St. 
Bep.  154,  106  Pae.  88.  In  a  note  of 
the  late  A.  C.  Preeman  appended 
to  the  ease  last  named  he  said:  "It 
is  well,  even  at  the  risk  of  repeating 
matter  that  is  so  well  known  as  al- 
most to  warrant  our  treating  it  as 
axiomatic,  to  show  from  what  estoppel 
has  generated  and  in  what  atmosphere 
it  has  grown.  The  word  shows  its 
ancient  French  origin,  and  we  lean 
to  the  proposition  that  equitable  es- 
toppel is  in  reality  the  spirit  extract 
of  fraud,  bearing  to  it  almost  the 
rglation   of   alcohol   to   fermentation, 


and  if  there  is  an  absence  of  direct  or 
actual  fraud,  the  attitude  of  denial 
of  that  which  is  just  and  of  good 
conscience  of  itself  constitutes  the 
element  of  fraud  upon  which  the  doc- 
trine of  estoppel  fastens  and  feeds. 
It  has  lived  with  the  common  law 
from  its  beginning,  although  its  rules 
have  been  tempered  with  its  applica- 
tion, and  while  Lord  Coke's  definition, 
like  his  times,  is  rough,  that  an  es- 
toppel is  where  a  man  is  concluded 
by  his  own  act  or  acceptance  to  say 
the  truth,  it  is  so  fine  in  its  ruggedness 
that,  if  perhaps  there  is  a  fault  in 
it  for  too  wide  a  generalization,  in 
the  main  it  covers  the  ground  of  the 
later  definitions,  which  merely  put 
into  a  logical  and  legal  phraseology 
that  if  a  man  by  his  statements  or 
behavior  leads  another  to  do  some- 
thing which  he  would  not  have  done 
but  for  the  expression  of  that  lan- 
guage or  the  exhibition  of  such  be- 
havior, such  first  man  shall  not  be 
allowed  to  deny  his  utterance  or  act 
to  the  loss,  injury  or  damage  of  the 
other  one.  He  shall  neither  tell  the 
lie  nor  act  it.  If  he  tries  to  do  either, 
it  is  fraud.  That  fraud  has  begotten 
equitable  estoppel  which  effectually 
alike  at  law  and  in  equity  prevents 
the  perpetration  of  the  injustice." 

T4  Knowles   v.  Street,  87  Ala.  357, 
6  South.  273;  Seymour  v.  Oelrichs,  156 
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other  words,  the  proof  of  the  intent  may  be  either  direct 
or  presumptive.  It  follows  that  there  need  not  be  an 
actual  design  to  mislead.  It  is  enough  that  the  act  or 
representation  is  calculated  to  mislead,  and  does  mislead, 
the  other  party  to  his  disadvantage  while  acting  in  good 
faith  and  with  reasonable  care  and  diligence.^^ 

§  280  (282).  Who  may  claim  benefit  of  estoppel.— Es- 
toppels operate  only  between  parties  and  privies,  and  the 
party  who  pleads  an  estoppel  must  be  one  who  was  ad- 
versely affected  by  the  act  which  constitutes  the  estoppel. 
Consequences  which  result  from  a  party 's  mistakes  or  neg- 
lects of  duty  are  not  ground  of  estoppel.''*    Persons  for 


Gal.  782,  134  Am.  St.  Rep.  154,  106 
Pao.  88;  Boggs  v.  Merced  Min.  Co., 
14  Cal.  279,  10  Morr.  Min.  Rep.  334; 
Kinney  v.  Whiton,  44  Conn.  262,  26 
Am.  Rep.  462;  Hill  v.  Blaekweldei, 
113  HI.  283;  Anderson  v.  Hubble,  93 
Ind.  570,  47  Am.  Rep.  394;  Sessions 
V.  Rice,  70  Iowa,  306,  30  N.  W.  735; 
Martin  v.  Maine  Cent.  R.  Co.,  83  Me. 
100,  21  Atl.  740;  Hardy  v.  Chesa- 
peake Bank,  51  Md.  56?  S4  Am.  Rep. 
325;  Lincoln  v.  Gay,  164  Mass.  537, 
49  Am.  St.  Rep.  480,  42  N.  B.  95; 
Maeomber  v.  Kinney,  114  Minn.  146, 
128  N.  W.  1001,  130  N.  W.  851;  Ambs 
f.  Chicago  etc.'  R.  Co.,  44  Minn.  266. 
46  N.  W.  321;  Raley  v.  Williams,  73 
Mo.  310 ;  Lydiek  v.  Gill,  68  Neb.  273, 
94  N.  W.  109;  Clark  v.  Parsons,  69 
N.  H.  147,  76  Am.  St.  Rep.  157,  39 
Atl.  898;  KuM  v.  Mayor  etc.  of  Jer- 
sey City,  23  N.  J.  Eq.  84;  Deering 
V.  Sehreyer,  110  App.  Div.  200,  97 
N.  T.  Supp.  14;  Thompson  v.  Simp- 
son, 128  N.  T.  270,  28  N.  E.  627; 
Manufaeturej's'  &  Traders'  Bank  v. 
Hazard,  30  N.  Y.  226 ;  Ashley  v.  Pick, 
53  Or.  410,  100  Pae.  1103;  Waters' 
Appeal,  35  Pa.  523,  78  Am.  Deo.  354; 
Bender  v.  Brooks  (Tex  Civ.  App.), 
130    S.   W.   653;    Kiersky   v.   Niohola 


(Tex.  Civ.  App.),  29  S.  W.  71;  Strong 
V.  Ellsworth,  26  Vt.  366;  Globe  Nav. 
Co.  V.  Maryland  Casualty  Co.,  39 
Wash.  299,  81  Pae.  826;  Atkinson 
Y.  Plum,  50  W.  Va.  104,  58  L.  R.  A. 
788,  40  S.  E.  587;  Kingman  v.  GTi- 
ham,  51  Wis.  232,  8  N.  W.  181; 
Leather  Mfg.  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  6  Sup.  Ct.  Rep.  657, 
29  L.  Ed.  811;  Marine  Iron  Woiks 
V.  Weiss,  148  Fed.  145,  78  C.  C.  A. 
279 ;  Freeman  v.  Cooke,  2  Ex.  654. 

75  Manufacturers  &  Traders'  Bank 
V.  Hazard,  30  N.  Y.  226.  See,  also, 
eases  last  cited. 

78  Cuttle  V.  Brookway,  32  Pa.  45; 
Wood  V.  Pennell,  51  Me.  52;  Chase 
V.  Beming,  42  N.  H.  274.  Declara- 
tions, statements  and  admissions, 
which  have  been  acted  upon  by  others, 
are  conclusive  against  the  party  mak- 
ing them,  in  all  cases  between  him 
and  the  person  whose  conduct  has 
been  thus  influenced,  and  who  would 
suffer  injury  by  their  denial.  In 
such  cases  the  party  is  estopped,  on 
grounds  of  public  policy  and  good 
faith,  from  repudiating  his  own  rep- 
resentations: 1  Greenl.  Ev.,  p.  240, 
§  207;  2  Smith's  Lead.  Cas.  642; 
SimoDS  V.  Steele,  36  N.  H.  73. 
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whom  the  representations  are  not  intended  and  to  whom 
they  are  not  addressed  cannot  claim  the  benefit  of  an  es- 
toppel based  on  such  representations.''^  Thus  the  declara- 
tion of  A  to  B,  not  made  with  the  purpose  or  belief  that 
it  would  be  communicated  to  C,  or  would  influence  his  ac- 
tion, constitutes  no  estoppel  upon  A,, al though  C  afterward 
hears  of  it  and  acts  upon  it.''*  So  infants  are  not  estopped 
by  the  action  of  a  parent,  who  is  jointly  interested  with 
them  in  property,  by  a  submission  to  arbitration  by  the 
parent  of  matters  connected  with  such  property.''*  In  a 
case  in  the  house  of  lords  it  was  said  by  the  Lord  Chan- 
cellor: "I  think  it  is  not  necessary  that  the  party  making 
the  representation  should  know  that  it  was  false ;  no  fraud 
need  have  been  intended  at  the  time.  But  if  the  party  has 
unwittingly  misled  another  you  must  add  that  he  has  mis- 
led another  under  such  circumstances,  that  he  had  reason- 
able ground  for  supposing  that  the  person  whom  he  was 
misleading,  was  to  act  upon  what  he  was  saying.  It  will 
not  do  if  he  merely  said  something,  supposing  it  to  be  quite 
right,  and  then  that  some  stranger,  having,  heard  and  acted 
upon  it,  should  afterward  come  to  him  to  make  it  good."*" 
When  one  was  sued  as  a  partner,  and  in  fact  was  not  a 
partner,  but  was  a  clerk  in  the  employ  of  the  firm,  it  was 
sought  to  estop  him  denying  the  nonpartnership  by  reason 
of  his  references  to  the  firm  as  "his"  business  place,  sign- 
ing the  firm's  name  to  letters,  in  which,  however,  his  name 
did  not  appear.  The  court  in  dealing  with  the  proposition 
said:  "We  suppose  nothing  is  more  common  than  for  the 
villagers,  in  a  place  where  there  is  but  a  single  mercantile 
establishment,  whether  it  is  a  factory,  store  or  bank,  to 
speak  of  it  as  'our'  store,  or  'our'  factory  or  bank,  with- 

77  Kinney  v.  WMton,  44  Conn.  262,      chell  v.  Bead,  9  Cal.  204,  70  Am.  Dee. 
26  Am.  Rep.  462;  Morgan  v.  Spang-       647. 

ler,  14  Ohio  St.  102;  Durant  y.  Pratt,  79  Snow   v.   Walker,   42   Tex.   154; 

55  Vt.  270.  Clark  v.  Goddard,  39  Ala.  164,  84  Am. 

78  Mayenborg  v.  Haynes,  50  N.  Y.      Deo.  777   (apprenticeship  indentures). 
675.     The  party  may  be  estopped  if  80  Jordan  v.  Money,  5  H.  L.  Gas. 
the  declaration  is  not  confidential,  but      212,  10  Bng.  Beprint,  868. 
general,  and  acted  on  by  others:  Mit-/" 
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out  any  reference  to  their  interest  in  the  establishment 
itself.  And  for  a  clerk  to  do  it  does  not  seem  to  us  as 
even  very  strong  evidence  that  he  is  a  principal  in  the  estab- 
lishment, much  less  does  it  seem  sufficient  to  estop  him  from 
denying  that  he  is  a  partner.  "^^  The  naked  declaration 
of  an  intention  existing  in  the  mind,  as  opposed  to  an  asser- 
tion of  a  fact,  made  to  one  vs^ho  gives  no  reason  for  his 
inquiry,  will  not  prevent  the  assertion  of  a  legal  right,  con- 
trary to  such  expressed  intention.^^  The  immediate  par- 
ties or  their  privies  are  the  only  ones  entitled  to  claim  the 
benefit  of  the  estoppel.^^  But  conduct  or  declarations  may 
be  of  so  general  or  notorious  a  character  that  the  public 
generally  may  assume  that  they  are  intended  to  be  relied 
upon,  as  where  a  man  publicly  treats  a  woman  as  his  wife, 
or  an  associate  as  his  partner.^*    An  estoppel  in  pais  oper- 


81  Danforth  v.  Adams,  29  Conn. 
107. 

82  Keating  v.  Orne,  77  Pa.  89.  As 
to  husband  and  wife  and  parent  and 
child,  see  Anderson  v.  Third  Ave.  E. 
E.  Co.,  9  Daly  (N.  T.),  487;  Neeson 
V.  City  of  Troy,  29  Hun  (N.  Y.),  173. 

83  Farley  Nat.  Bank  v.  Henderson, 
118  Ala.  441,  24  South.  428;  Martin 
V.  St.  Louis  etc.  E.  Co.,  55  Ark.  510, 
19  S.  W.  314;  Figg  v.  Handley,  52 
Cal.  244;  Lewis  v.  Jerome,  44  Colo. 
459,  99  Pae.  562;  Weidemanu  v. 
Springfield  Breweries  Co.,  78  Conn. 
660,  63  Atl.  162;  Townsend  Sav. 
Bank  v.  Todd,  47  Conn.  190 ;  Murray 
V.  Sells,  53  Ga.  257;  Union  Nat.  Bank 
V.  Post,  55  HI.  App.  369;  Krathwohl 
V.  Dawson,  140  Ind.  1,  38  N.  E.  467, 
39  N.  E.  496;  Gaines  v.  Frankfort 
Deposit  Bank,  19  Ky.  Law  Bep.  171, 
39  S.  W.  438;  Eareckson  v.  Eogera, 
112  Md.  160,  75  Atl.  513;  Ten  Byck 
V.  Pontiae  etc.  E.  Co.,  74  Mich.  226, 
16  Am.  St.  Eep.  633,  3  L.  E.  A.  378, 
41  N.  W.  905;  Hamar  v.  Johnston, 
Smedes  &  M.  Ch.  (Miss.)  563;  Dee 
V.  Nachbar,  207  Mo.  680,  106  S.  W. 


35;  Citizens'  Bank  v.  Burrus,  178  Mo, 
716,  77  S.  W.  748 ;  Omaha  v.  Gsanter, 
4  Neb.  Unof .  52,  93  N.  W.  407 ;  Em- 
pire Mfg.  Co.  V.  Moers,  27  App.  Diy, 
464,  50  N.  Y.  Supp.  691 ;  Jackson  T. 
Brinokerhoff,  3  Johns.  (N.  Y.)  Caa. 
101;  Second  Nat.  Bank  of  Toledo  T, 
Walbridge,  19  Ohio  St.  419,  2  Am. 
Eep.  408;  People's  Nat.  Bank  v. 
Board  of  Commrs.,  24  Okl.  145,  104 
Pack.  55;  Falls  City  Lumber  Co.  v. 
Watkins,  53  Or.  212,-  99  Pac.  884; 
Griffiths  V.  Sears,  112  Pa.  523,  4  Atl. 
492 ;  Taylor  v.  Tompkins,  1  Tex.  App. 
Civ.  Cas.,  §  1050;  Hilton  v.  Sloan,  37 
Utah,  359,  108  Pac.  689;  Wright  f. 
Hazen,  24  Vt.  143;  Virginia  Hot 
Springs  Co.  v.  Grose,  106  Vt.  476,  56  S. 
E.  222;  Wingard  v.  Wingard,  56  Wash. 
389,  25  L.  E.  A.,  N.  S.,  453,  106  Pae. 
834;  Eussell  v.  Andrae,  79  Wis.  108,  48 
N.  W.  117,  84  Wis.  374,  54  N.  W. 
792;  People's  Sav.  Inst.  v.  Miles,  76 
Fed.  252,  22  C.  C.  A.  152;  Ross  v. 
Sutherland,  32  Nova  Scotia,  243. 

84  See  §  87  et  seq.,  ante;  also  §  276, 
ante. 
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ates  only  in  favor  of  the  person  who  has  been  misled  to  his 
injury ;  and  he  only  can  set  it  up.*^  Thus  where  an  account 
is  rendered,  and  the  other  party  does  not  accept  it,  and  in 
no  way  changes  his  situation,  there  is  no  estoppel  from 
claiming  a  larger  sum;^®  and  in  an  action  for  false  im- 
prisonment where  the  defendant,  an  officer,  had  only  a 
copy  of  the  warrant,  it  was  held  that  he  was  not  estopped 
from  showing  this  fact,  as  the  plaintiff  had  not  acted  upon 
any  representation  although  he  had  been  led  to  suppose 
that  the  officer  had  the  original.®^  When  a  telegraphic 
message  was  seen  by  one  for  whom  it  was  not  intended,  but 
was  designed  solely  for  the  information  of  the  person  to 
whom  it  was  addressed  and  not  to  influence  the  action  of 
any  other,  no  claim  to  an  estoppel  in  pais  iagainst  the 
sender  could  be  predicated  upon  the  statements  contained 
in  it  nor  upon  his  action  concerning  them.®^  As  an  estoppel 
operates  only  in  favor  of  parties  and  privies,  so  its  opera- 
tion is  limited  against  parties  and  their  privies;  and  as  a 
stranger  cannot  benefit  by  it  except  as  above  mentioned,  so 
he  cannot  be  affected  by  it.*®     There  is  a  great  weight  of 


85  Jett  y.  Crittenden,  89  Ark.  349, 

116  S.  W.  665;  StraW  v.  Smith,  30 
Colo.  392,  70  Pae.  677;  Townsend 
Sav.  Bank  v.  Todd,  47  Conn.  190 
Illinois  Masons'  Benev.  Soe.  v.  Bald 
■win,  86  HI.  479;  Stringer  v.  North 
western  Mut.  Life  Ins.  Co.,  82  Ind, 
100 ;  Moore  v.  ScniggS,  131  Iowa,  692 

117  Am.  St,  Eep.  437,  109  N.  W.  205 
First  Nat.  Bank  v.  Dunean,  80  Kan, 
196,  18  Ann.  Cas.  78,  101  Pac.  992 
Butchers'    Slaughtering   etc.   Assn.   v, 
Boston,  139  Mass.  290,  30  N.  E.  94 
Spurloek    v.    Sproule,    72    Mo.    503 
Lawrence    t.    Towle,    59    N.    H.    28 
Stevens  v.  Headley,  69  N.  J.  Bq.  533, 
62  Atl.  887;   Winegar  v.  Fowler,  82 
N.   Y.  315;   Eicketson  v.   Best    (Tex. 
Civ.  App.),  134  S.  W.   353;   Earl  v. 
Stevens,   57   Vt.   474;   Sutler   v.    Su- 
preme  Court   of  I.   0.  P.,   53  Wash. 
118,  26  L.  R.  A.,  N.  g.^  293,  101  Pao. 
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481;  Clark  v.  McClaugherty,  53  W. 
Va.  376,  44  S.  E.  269;  Guichard  v. 
Brande,  57  Wis.  534,  15  N.  W.  764; 
Ketehum  v.  Duncan,  96  IT.  S.  659,  24 
L.  Ed.  868;  Cooper  v.  Brazelton,  135 
Fed.  476,  68  C.  C.  A.  188. 

86  Stryker  v.  Cassidy,  76  N.  Y.  50, 
32  Am.  Eep.  262. 

87  Howard  v.  Hudson,  2  El.  &  Bl. 
1,  118  Eug.  Eeprint,  669. 

88  MuUer  y.  Pondir,  55  N.  Y.  325, 
14  Am.  Eep.  259. 

89  Wilson  V.  Holt,  91  Ala.  204,  8 
South.  794;  People  v.  Bass,  15  Cal. 
App.  62,  113  Pac.  695;  Prey  v.  Stan- 
ley, 110  Cal.  423,  42  Pac.  908;  Weide- 
mann  v.  Springfield  Breweries  Co.,  78 
Conn.  660,  63  Atl.  162;  BilUnga'  Ap- 
peal, 49  Conn.  456;  Lewmau  v.  Equi- 
table Loan  etc.  Co.,  124  Ga.  190,  3 
L.  E.  A.,  N.  S.,  879,  52  S.  E.  599; 
Davenport    etc.    Bridge    etc.    Co.    v. 
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authority  supporting  the  view  that  acts  done  in  a  repre- 
sentative capacity  do  not  operate  as  estoppels  against  the 
individual,  and  of  course  that  acts  done  in  the  individual 
capacity  do  not  estop  the  same  individual  in  his  repre- 
sentative character.  As  to  the  latter,  there  is  no  room  for 
doubt,  and,  notwithstanding  the  cases  are  not  entirely  in 
unison,  the  better  law  undoubtedly  is  that  an  estoppel  is 
limited  in  its  scope  to  the  acts  or  statements  of  the  party 
in  the  specific  capacity  he  assumed  on  the  occasion  out  of 
which  the  estoppel  is  alleged  to  arise.®" 


§  281  (283).  Estoppel  by  deed.— It  will  elsewhere  ap- 
pear, in  the  discussion  of  the  effect  of  judgments  as  evi- 
dence, that  in  some  cases  the  law  attaches  an  artificial 
effect  to  certain  classes  of  evidence.®^     The  same  principle 


Johnson,  188  Bl.  472,  59  N.  E.  497; 
Coe  College  v.  Cedar  Rapids,  120 
Iowa,  541,  95  N.  W.  267;  Damaby 
V.  Watts  (Ky.),  21  S.  W.  333;  Boyle 
T.  West,  107  La.  347,  31  South.  794; 
De  la  Vergne  Eefrigerating  Maeh.  Co. 
V.  Hub  Brewing  Co.,  175  Mass.  419, 
56  N.  E.  584;  Morton  v.  Preston,  18 
Mich.  60,  100  Am.  Dec.  146;  Beede 
V.  Pabody,  70  Minn.  174,  72  N.  W. 
970;  Oberfelder  v.  kavanaugh,  29 
Neb.  427,  45  N.,  W.  471;  Hopler  v. 
Cutler  (N.  J.),  34  Atl.  74.6;  Thyll  v. 
New  York  etc.  E.  Co.,  84  N.  Y.  Supp. 
175;  Duryea  v.  Mackey,  151  N.  T. 
204,  45  N.  B.  458;  Pleming  t.  Bar- 
den,  126  N.  C.  450,  78  Am.  St.  Eep. 
671,  53  L.  K.  A.  316,  36  S.  E. 
17;  Pontius  v.  Walls,  197  Pa.  223, 
47  Atl.  203;  Croker  v.  Beaufort,  45 
S.  C.  269,  22  S.  B.  885;  Snow  v. 
Walker,  42  Tex.  154;  Heyl  v.  Goelz, 
97  Wis.  327,  72  N.  W.  626;  American 
Coat  Pad.  Co.  v.  Phoenix  Pad  Co.,  113 
Fed.  629,  51  C.  C.  A.  339.  See,  also, 
§  278,  ante. 

90  Crisman  T.  Lanterman,  149  Cal. 
647,  117  Am.  St.  Eep,  167,  87  Pao. 
89;  Kohn  y,  Eohu,  98  111.  App.  509; 


Simpson  v.  People's  Ice  Mfg.  Co.,  44 
La.  Ann.  612,  10  South.  814;  De 
Poret  V.  Gusman,  30  La.  Ann.  930; 
Morton  v.  Preston,  18  Mich.  60,  100 
Am.  Dee.  146;  Magee  v.  Gregg,  11 
Smedes  &  M.  (Miss.)  70;  Arlington 
State  Bank  v.  Paulsen,  59  Neb.  94,  89 
N.  W.  263;  Chapman  v.  Gates,  54  N. 
Y.  132 ;  Micon  v.  Lamar,  1  Fed.  14,  17 
Blatchf.  378.  In  Rutz  v.  Obear,  15 
Cal.  App.  435,  115  Pac.  67,  a  stock- 
holder in  a  corporation  became  pos- 
sessed of  all  the  stock,  and  on  the 
authority  of  Relley  v.  Campbell,  134 
Cal.  175,  66  Pac.  220,  it  was  held 
that  where  one  individual  owns  all 
the  stock  of  a  corporation,  the  same 
is  but  the  corporate  double  of  the 
owner  of  the  stock,  and  such  proof 
destroys  the  separate  entity  of  the 
corporation,  and  in  such  event  the 
statements  and  admissions  of  the  sole 
owner  of  the  stock  may  be  received  as 
establishing  facts  from  wliiuh  an 
estoppel  might  arise  as  to  the  corpo- 
ration. As  to  estoppel  by  deed  of  an. 
administrator,  see  §  281,  post, 
01  See  §  585  et  seq.,  post. 
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will  no's?  be  illustrated  in  respect  to  recitals  and  statements 
in  deeds;  and  it  will  be  found  that  such  recitals  are  not, 
like  casual  admissions,  judged  by  their  intrinsic  weight  as 
evidence,  but  that,  under  the  limitations  to  be  named,  they 
conclusively  bind  the  parties  and  their  privies.  Bigelow, 
in  defining  an  estoppel  by  deed,  says  it  is  "a  preclusion 
against  the  competent  parties  to  a  valid  sealed  contract, 
and  their  privies,  to  deny  its  force  and  effect  by  any  evi- 
dence of  inferior  solemnity.  Such  cannot  allege  any  title 
or  right  in  derogation  of  the  deed.  Thus,  a  grantor  by 
deed  with  general  warranty  cannot  set  up  any  encumbrance 
against  the  grantee,  not  excepted  in  the  deed,  such  as  a 
right  of  way."^^  It  has  long  beeii  a  familiar  rule  of  the 
law  that  parties  may,  by  executing  instruments  tinder  seal, 
conclude  themselves  from  disproving  or  contradicting,  by 
any  evidence  of  less  solemnity,  the  statements  contained 
therein."^     Said  Lord  Mansfield:  "No  man  shall  be  allowed 


92  Bigelow  on  Estoppel,  5tli  ed., 
332. 

93  Tew  V.  Henderson,  116  Ala.  545, 
23  South.  128;  Shaw  v.  Caldwell,  16 
Cal.  App.  1,  115  Pac.  941;  Belcher 
Consol.  Gold  Min.  Co.  v.  Deferrari,  62 
Cal.  160;  Drake  v.  Boot,  2  Colo.  685; 
Smith  V.  Moodus  Water  Power  Co.,  35 
Conn.  392 ;  Stow  v.  Wyse,  7  Conn.  214, 
18  Am.  Dec.  99;  Morris  v.  Wheat,  8 
App.  Cas.  (D.  C.)  379;  Usiaa  T. 
WUder,  58  Ga.  178;  Despain  v.  Wag- 
ner, 163  m.  598,  45  N.  E.  129;  Hull 
V.  Glover,  126  HI.  122,  18  N.  E.  198; 
McAdams  v.  Bailey  (Ind.  App.),  80 
N.  E.  171;  Neely  v.  Boyee,  128  Ind. 
1,  27  N.  E.  169;  Blackburn  v.  Mus- 
kogee Land  Co.,  6  Ind.  Ter.  232,  91 
S.  W.  31;  Van  Husen  f.  Omaha 
Bridge  etc.  E.  Co.,  118  Iowa,  366,  92 
N.  W.  47;  Madden  v.  State,  68  Kan. 
658,  75  Pac.  1023 ;  Gaulbaugh  v.  Bouse, 
.31  Ky.  Law  Eep.  1195,  104  S.  W. 
959;  Cox  v.  Laeey,  3  Litt.  (Ky.)  334; 
Beard  t.  Lufriu,  46  La.  Ann.  875,  15 
-South.   207;   Currier  T.  Earl,   13   Me. 


216;  Le  Strange  v.  State,  58  Md.  26; 
Keese  v.  Eeese,  41  Md.  554;  Creeden 
V.  Mahoney,  193  Mass.  402,  79  N.  E. 
776;  Francis'  v.  Boston  &  E.  Mill 
Corp.,  4  Pick.  (Mass.)  365;  Frost  v. 
Courtis,  172  Mass.  401,  52  N.  E.  515; 
Dyer  v.  Eich,  1  Met.  (Mass.)  180; 
Boot  T.  Synder,  161  Mich.  200,  126  N. 
W.  206;  Case  v.  Green,  53  Mich.  615, 
19  N.  W.  554;  Morris  v.  Watson,  15 
Minn.  212;  Cutler  v.  Board  of  Super- 
visors, 56  Miss.  115;  Miller  v.  Mew 
Madrid  Banking  Co.,  235  Mo.  522, 
139  S.  W.  192;  Steele  v.  Culver,  158 
Mo.  136,  59  S.  W.  67;  Hundley  v. 
Filbert,  73  Mo.  34;  Gudtner  v.  Kil- 
patrick,  14  Neb.  347,, ,15  N.  W.  708; 
Logan  V.  Eaton,  66  N.  H.  575,  31  Atl. 
13;  Baltimore  etc.  E.  Co.  v.  Bouvier, 
70  N.  J.  Eq.  158,  62  Atl.  868;  Inter 
City  Bealty  Co.  v.  Newman,  128 
App.  Div.  195,  112  N.  Y.  Supp.  481; 
Ludlow  V.  Hudson  Eiver  E.  Co.,  4 
Hun  (N.  Y.),  239;  Haggart  v.  Mor- 
gan, 5  N.  Y.  422,  55  Am.  Deo.,  350; 
Cuthrell  y.  Hawkins,  98  N.  C.  203,  3 
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to  dispute  Ms  own  solemn  deed."®*  Thus,  a  specific  recital 
in  a  deed  that  the  grantor  has  title  to  or  that  he  is  in  pos- 
session of  the  land  conveyed  will  estop  him  from  asserting 
the  contrary  as  against  the  grantee.  In  other  words,  the 
grantor  is  estopped  from  saying  that  he  had  no  interest  in 
the  land.*^  Where  the  deed  describes  the  land  conveyed 
as  bounded  by  a  street,  the  parties  to  the  conveyance  are 
estopped  to  deny  the  existence  of  the  street.^^  The  recital 
of  a  lease  in  a  deed  of  release  is  conclusive  evidence  of  the 
existence  of  the  lease  against  the  parties  and  their  privies,"'' 
but  not  upon  strangers,  or  those  claiming  paramount  to 
the  deed.®*  When  a  mortgage  recites  a  lease  and  the  les- 
sees have  acknowledged  the  mortgage,  both  parties  are 
estopped.®®  One  who  holds  under  a  deed,  which  by  its 
terms  is  subject  to  a  prior  mortgage,  is  estopped  from  ques- 


S.  E.  672;  Wilson  v.  Western  NortK 
■Carolina  Land  Co.,  77  N.  ■  C.  44S; 
Brynjolfson  v.  Dagner,  15  N.  T>.  332, 
125  Am.  St.  Kep.  595,  109  N. 
W.  320;  Jones  v.  Timmons,  21  Ohio 
St.  596;  Gardner  v.  Wright,  49 
Or.  609,  91  Pao.  286;  Welch  v.  Ore- 
gon K.  etc.  Co.,  34  Or.  447,  56  Pac. 
417;  Muntz  v.  Whitcomb,  40  Pa.  Sup. 
Ct.  553;  Crews  v.  McKinnie,  2  Nott 
&  McC.  (S.  C.)  52;  Bliss  v.  Tidrick, 
25  S.  D.  533,  Ann.  Cas.  1912C,  671, 
127  N.  W.  852;  Harvey  v.  Harvey,  13 
R.  I.  598;  Mengel  Box  Co.  v.  Fergu- 
son, 124  Tenn.  433,  137  S.  W.  101; 
EufELn  V.  Johnson,  5  Heisk.  (Tenn.) 
604;  Tomlinson  v.  Drought  (Tex.  Civ. 
App.),  127  S.  W.  262;  Richardson  v. 
Powell,  83  Tex.  588,  19  S.  W.  262; 
Box  V.  Lawrence,  14  Tex.  545;  Wal- 
worth V.  Town  of  Eeadsboro,  24  Vt. 
252 ;  Summerfield  v.  White,  54  W.  Va. 
311,  46  S.  E.  154;  Jenkins  v.  Collard, 
145  U.  S.  546,  36  L.  Ed.  812,  12  Sup. 
Ct.  Rep.  868;  American  Life  Ins.  Co.  v. 
Bruce,  105  V.  S.  328,  26  L.  Ed.  1121; 
San  Antonio  v.  Mehafify,  96  U.  S.  312, 
24  L.  Ed.  816;  Carver  v.  Jackson,  4 


Pet.  (U.  S.)  1,  7  L.  Ed.  761;  Young 
V.  Raincock,  7  Com.  B.  310,  338,  18 
L.  J.  C.  B.  193,  13  Jur.  539;  Beeketl; 
V.  Bradley,  7  Man.  &  G.  994,  2  D.  & 
L.  586,  8  Scott   N.  R.    843. 

94  Goodtitle  v.  Bailey,  2  Cowp.  597, 
98  Eng.  Reprint,  1260. 

95  Williams  v.  First  Presbyterian 
Society,  1  Ohio  St.  478 ;  Hannon  v. 
Christopher,  34  N.  J.  Bq.  459;  Beas- 
ley  V.  Phillips,  20  Ind.  App.  182,  50 
N.  E.  488;  Hagensick  v.  Cp,stor,  53 
Neb.  495,  73  N.  W.  932.  See  note  to 
Wadkins  v.  Watson,  22  L.  R.  A.  779. 

96  Donohoo  V.  Murray,  62  Wis.  100, 
22  N.  W.  167;  Fox  v.  Union  Sugar 
Refinery,  109  Mass.  292;  Parker  v. 
Smith,  17  Mass.  413,  9  Am.  Dec.  157. 

nT  Shelley  v.  Wright,  Willes,  9; 
Crane  v.  Morris,  6  Pet.  (U.  S.)  611, 
8  L.  Ed.  514;  Carver  v.  Jackson,  4 
Pet.  (U.  S.)  1,  83,  7  L.  Ed.  761; 
Cossens  v.  Cossens,  Willes,  25. 

98  Carver  v.  Jackson,  4  Pet.  (U.  S.) 
1,  83,  7  L.  Ed.  761. 

99  Wender  Blue  etc.  Coal  Co.  •/. 
Louisville  Property  Co.,  137  Ky.  339, 
125  S.  W.  732. 
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tioning  tlie  consideration  or  validity  of  such  mortgage.^"" 
The  grantor  is  estopped  to  deny  the  recitals  of  due  notice 
of  a  sale;^  of  an  authority  stated  to  have  been  ^ven  by  a 
corporation;^  of  the  taking  of  an  oath  of  office;^  or  that 
certain  conveyances  have  been  made  to  him.*  A  surety 
on  a  bond  is  estopped  from  claiming  that  his  principal  has 
not  legally  qualified  for  the  trust  or  of&ce.^  Sureties  on 
the  bonds  of  administrators,  guardians,  sheriffs  and  the 
like  are  estopped  to  deny  that  the  principal  held  the  desig- 
nated office.®  So  one  joining  with  the  grantor  in  a  deed 
of  conveyance  whereby  there  was  sold  "all  the  right,  title, 
claim,  and  interest  that  we  now  have  or  may  hereafter 
have,"  the  one  joining  knowing  he  was  a  devisee  under  the 
grantor's  will,  is  estopped  from  claiming  his  interest  imder 
the  will  on  the  death  of  the  grantor.''  A  grantor  in  a  war- 
ranty deed  would  be  estopped  from  showing  that  the 
consideration  was  not  valuable  but  merely  a  good  con- 
sideration. He  could  show  that  it  was  a  different  value 
from  that  recited,  but  not  that  there  was  no  value.  As  es- 
toppels must  be  mutual,  the  grantee  in  such  conveyance 

100  ITeeman  v.  Auld,  44  N.  Y.  50;  78  Ky.  491;  Williamson  v.  Woodman, 

Johnson  v.  Thompson,  129  Mass.  398 ;  73  Me.  163 ;  Taylor  v.  State,  51  Miss. 

Tuite  V.  Stevens,  98  Mass.  305;  Smith  79;  Kelly  v.  State,  25  Ohio  St.  567; 

V.  Graham,  34  Mich.  302.  McClure  v.  Commonwealth,  80  Pa.  167. 

1  Simson  v.  Eckstein,  22  Cal.  580.  «  Norris    r.   State,    22    Ark.    524; 

2  Stowe  V.  Wyse,  7  Conn.  214,  18  State  v.  Mills,  82  Ind.  126;  Jones  v. 
Am.  Deo.  99;  McDonald  v.  King,  1  Gallatin  County,  78  Ky.  491;  Will- 
N.  J.  L.  432.  iamson    t.    Woodman,    73    Me.    163; 

3  Larco  v.  Casaneuava,  30  Cal.  560.  Cutler  v.  Dickinson,  8  Pick.   (Mass.) 

4  Kineman  v.  Loomis,  11  Ohio,  475 ;  386 ;  Shroyer  v.  Richmond,  16  Ohio 
Eangely  v.  Spring,  28  Me.  127;  Far-  St.  455;  Cox  v.  Thomas,  9  Gratt. 
rar  v.  Cooper,  34  Me.  394;  McDonald  (Va.)  312;  Bruce  v.  United  States, 
V.  King,  1  N.  J.  L.  432.  17  How.  (U.  S.)  437,  15  L.  Ed.  129. 

B  2  Smith's  Lead.  Cas.,  8th  Am.  ed.,  In  Conant  v.  Newton,  126  Mass.  105, 

819;    Seiple   v.   Mayor   etc.'  of  Eliza-  a  bond  recited    that    one    "had    been 

beth,  3  Dutch.  27    (N.    J.    L.)    407;  duly  appointed  trustee,"  and  the  sure- 

Peuple  V.  Norton,  9  N.  Y.  176;  Hay-  ties   were   not   estopped   from   setting 

den  T.  Smith,  49  Conn.  83;   Meyer  v.  up  that  his  appointment  was  oral,  and 

Wiltshire,  92  111.  395 ;  Gray  V.  State,  therefore    that    the    bond  was  not  a 

78  Ind.  68,  41  Am.  Rep.  545;  Phenix  valid  probata  bond. 

Ina.  Co.  V.  Findley,  59  Iowa,  591,  13  7  Moseley    v.    Stewart    (Tenn.    Ch. 

N.  W.  738;  Jones  v.  Gallatin  County,  App.),  52  S.  W.  671. 
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could  not  be  permitted  to  deny  that  he  paid  value  in  some 
amount.  He  could  not  say  he  obtained  it  as  a  gift.*  In 
Texas,  it  is  held  that  where  administrators  conveyed  land 
as  the  property  of  the  estate,  they  were  estopped  from 
claiming  a  part  of  it  as  their  private  property,  on  the 
ground,  that  although  tliey  assumed  to  convey  as  adminis- 
trators, they  assumed  also  that  the  title  was  in  the  estate, 
and  they  could  not  be  heard  afterward  to  say  that  any  part 
of  it  was  in  themselves.^  When  a  second  deed  is  made  to 
replace  a  first  one,  and  by  its  terms  shows  that  the  land 
described  therein  was  the  identical  land  conveyed  in  the 
first,  the  grantee  is  estopped  by  the  terms  of  the  second  deed 
from  claiming  any  of  the  land  which  is  not  embraced' 
therein."  But  it  is  otherwise  when  the  second  deed  conveys 
to  other  parties  the  identical  land,  or  other  land  to  the 
same  parties.  Thus  where  the  deed  intended  to  be  to  a 
man  and  his  ,wife  was  made  to  the  man  alone,  and  subse- 
quently a  correcting  deed  was  executed  to  both  containing 
a  recital  of  the  error,  it  was  held  that  the  recital  estopped 
the  wife  from  claiming  against  the  representatives  of 
her  husband,  the  grantors  having  had  no  title  when  the 
second  deed  was  executed.  The  distinction  is  obvious. 
If  A  conveys  to  B  land  X  and  intended  to  convey  land 
Y,  a  second  deed  conveying  Y  becomes  practically  the 
only  deed  of  conveyance  of  the  land  intended  to  be  con- 
veyed, the  legal  estate  in  which  was  in  A  notwithstanding 
the  first  deed,  whereas  if  A,  intending  to  convey  to 
B  and  C,  conveys  to  B  only,  the  legal  estate  is  devested 
from  A,  and  any  subsequent  conveyance  from  him  con- 

8  Holloway  v.  Vincent,  143  Mo.  lO  Poitevent  v.  Scarborough,  103 
App.  434,  128  S.  W.  1009.  Tex.  Ill,  124  S.  W.  87;  Doty  v.  Bar- 

9  Tomlinson  v.  Drought  (Tex.  Civ.  nard,  92  Tex.  104,  47  S.  W.  713. 
App.),  127  S.  W.  262;  MiUican  v.  Other  late  and  important  cases  are, 
McNeill,  102  Tex.  189,  132  Am.  St.  Demaris  v.  Eodgers,  110  Minn.  49,  124 
Eep.  863,  20  Ann.  Cas.  74,  21  L.  B.  N.  W.  457  (recital  of  assumption  of 
A.,  N.  8.,  60,  114  S.  W.  106.  See,  mortgage);  Eoper  Lumber  Co.  v. 
also,  to  same  effect,  Bliss  v.  Tidrick,  Hudson,  153  N.  C.  96,  68  S.  E.  1065 
2.5  S.  D.  533,  127  N.  W.  852  (admin-  (recital  of  land  conveyed). 

istrator  was  grantor  and  heir), 


551  ADMISSIONS.  §  281  (283) 

veys  that  which,  he  has  not  and  is  nugatory.^*  If  there  is 
a  recital  intended  to  be  a  statement  which  all  the  parties 
to  the  deed  have  mutually  agreed  to  admit  as  true,  it  es- 
tops all;  but,  if  intended  to  be  a  statement  of  one  party 
only,  he  alone  is  estopped,  and  the  intent  is  to  be  gathered 
from  the  deed.^^  Eecitals  explanatory  of  the  reasons  for 
making  a  deed,  particular  in  form  and  intended  to  qualify 
the  formal  part  of  the  deed,  are  conclusive  by  way  of  es- 
toppel upon  the  parties  to  the  deed.  They  are  binding  ad- 
missions upon  the  grantee  of  the  truth  of  the  facts  recited,^ 
and  whatever  rights  legitimately  arise  on  such  admitted 
facts  may  at  all  times  be  asserted,  whether  it  be  to  obtain 
or  defend  such  rights.^'  The  general  rule  is  that  there  can 
be  no  estoppel  by  deed  against  the  grantee  in  a  deed  poll, 
because  he  does  not  join  in  the  execution  of  it,  and  the  doc- 
trine that  parties  to  a  sealed  instrument  cannot  dispute  its 
force  or  effect,  when  applied  to  such  an  instrument,  is  lim- 
ited in  its  effect  to  an  estoppel  against  the  grantor,  and 
does  not  reach  the  grantee.^*    A  grantor  is  not  estopped 

11  Langley  v.  Kesler,  57  Or.  281,  grantee,  holding  under  his  grantor, 
110  Pac.  401,  111  Pac.  246.  cannot  dispute  his  grantor's  title  for 

12  Holt  V.  Euleau,  83  Vt.  151,  21  the  purpose  of  escaping  entirely  the 
Ann.  Cas.  1059,.  74  Atl.  1005 ;  Stoug-  payment  of  the  purchase  price  of  the 
hill  V.  Buck,  14  Q.  B.  781,  117  Eng.  property;  that  a  grantee  cannot  ques- 
Eeprint,  301.  tion  the  validity  of  his  grantor's  title 

13  Pinckard  v.  Milmine,  76  111.  at  the  time  of  his  conveyance  in  con- 
453;  Orthwein  v.  Thomas,  127  111.  test  with  another,  who  claims  under  a 
564,  11  Am.  St.  Eep.  159,  4  L.  E.  A.  paramount  title  which  he  himself  has 
434,  21  N.  E.  430;  Langley  v.  Kesler,  acquired,  or  connected  himself  with; 
57  Or.  281,  110  Pac.  401,  111  Pac.  that  he  "cannot  assert  the  existence 
248.  of  such  paramount  title,  or  allege  any 

14  Langley  v.  Kesler,  57  Or.  281,  defect  in  his  grantor's  title,  nor  can 
110  Pac.  401,  11  Pac.  246;  Robert-  he  say  that  the  conveyance  he  has  ac- 
son  V.  Piekrell,  109  U.  S.  608,  27  L.  cepted  was  made  in  fraud  of  his 
Ed.  1049,  3  Sup.  Ct.  Eep.  407.  There  grantor's  creditors,  so  long  as  he 
are  certain  exceptions  to  the  general  claims  under  that  title  alone.  Nor 
rule  above  announced,  noted  and  will  a  person  be  permitted  to  accept 
commented  on  by  Bigelow,  such  as  a  deed  with  seisin,  and  then  turn 
that  the  acceptance  of  a  deed  poll  around  upon  his  grantor  and  allege, 
sometimes  works  an  estoppel  upon  the  that  his  covenants  are  broken  by,  rea- 
grantee,  in  the  case  of  admissions  and  son  of  the  fact  that  he  himself  at  the 
covenants  intended  for  Mm;    that  a  time  he  accepted  the  deed  was  seised 
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in  equity  from  showing  that  a  deed  poll  executed  pendente 
lite  is  in  truth  a  mortgage.'^ 

§  282  (284).  Same — Title  subsequently  acquired — Mu- 
tuality and  privity. — It  is  a  well-known  illustration  of  this 
principle  of  estoppel  by  deed  that,  if  a  grantor  undertakes 
to  convey  the  fee  with  full  warranties  when  he  in  fact  has  no 
title,  and  he  subsequently  acquires  title,  such  title  forth- 
with inures  to  the  benefit  of  the  grantee  to  the  same  extent 
as  if  the  grantor  had  had  the  title  at  the  date  of  the  grant.^^ 


of  the  premises;  nor  will  tlie  grantee 
in  a  deed  poll,  having  accepted  the 
deed  and  estate,  be  permitted  to  deny 
his,  covenants,  or  that  the  seal  attached 
is  his  in  an  action  on  the  covenants": 
Bigelow  on  Estoppel,  5th  ed.,  356, 
357. 

15  Nicholson  v.  Hayes,  174  Fed. 
653,  98  C.  C.  A.  407. 

16  Vary  v.  Smith,  162  Ala.  457,  50 
South.  187;  Wheeler  v.  Aycoek,  109 
Ala.  146,  19  South.  497;  Colonial  etc. 
Mtg.  Co.  V.  Lee,  95  Ark.  253,  129 
S.  W.  84;  Tupy  v.  Kooourek,  66  Ark. 
433,  51  S.  W.  69;  Wholey  v.  Cavan- 
augh,  88  Gal.  132,  25  Pao.  1112;  Dud- 
ley V.  Cadwell,  19  Conn.  218;  Doe  v. 
Dowdall,  3  Houst.  (Del.)  369,  11  Am. 
Eep.  757;  Knox  v.  Spratt,  19  Pla. 
817;  O'Bannon  v.  Paremour,  24  Ga. 
489;  Jones  v.  Jones,  213  111.  228,  72 
N.  E.  695;  Whitson  v.  Grosvenor, 
170  111.  271,  48  N.  E.  1018;  McAd- 
ams  V.  Bailey  (Ind.  App.),  80  N.  E. 
171;  Frain  v.  Burgett,  152  Ind.  55, 
50  N.  B.  873,  52  N.  E.  395;  Whitley 
V.  Johnson,  135  Iowa,  620,  113  N.  W. 
550;  Nicodemus  v.  Young,  90  Iowa, 
423,  57  N.  W.  906;  Armstrong  v. 
Portsmouth  Bldg.  Co.,  57  Kan.  62,  45 
Pae.  67;  Weir  v.  Weir,  138  Ky.  788, 
129  ■  S.  W.  108 ;  Altemus  v.  Niokell, 
115  Ky.  506,  103  Am.  St.  Rep.  333, 
74  S.  W.  221,  24  Ky.  Law  Eep.  2401, 


2416 ;  New  Orleans  v.  Eiddel,  113  La. 
1051,  37  South.  966;  Benton  v.  Sen- 
tel,  50  La.  Ann.  869,  24  South.  297; 
Haslam  v.  Jordan,  104  Me.  49,  70 
Atl.  1066;  Powers  v.  Patten,  71  Me. 
583;  Ayer  v.  Philadelphia  etc.  Face 
Brick  Co.,  159  Mass.  84,  34  N.  E. 
177;  Knight  v.  Thayer,  125  Mass. 
25;  Dye  v.  Thompson,  126  Mich.  597, 
85  N.  W.  1113;  Bradley  Estate  Co. 
V.  Bradley,  97  Minn.  161,  106  N.  W. 
110;  Eooney  v.  Koenig,  80  Minn.  483, 
83  N.  W.  399;  Andrews  v.  Anderson 
(Miss.),  16  South.  346;  Stoepler  v. 
Silverberg,  220  Mo.  258,  119  S.  W. 
418;  Johnson  v.  Johnson,  170  Mo.  34, 
59  L.  E.  A.  748,  70  S.  W.  241; 
Hagensiek  v.  Castor,  53  Neb.  495,  73 
N.  W.  932;  Fletcher  v.  Chamberlin, 
61  N.  H.  438;  Kimball  v.  Schoff,  40 
N.  H.  190;  Vulcan  Detinning  Co.  v. 
American  Can  Co.,  67  N.  J.  Eq.  243, 
58  Atl.  290 ;  Eoss  v.  Adams,  28  N.  J. 
L.  160;  Goodhue  v.  Cameron,  142 
App.  Div.  470,  127  N.  Y.  Supp.  120; 
House  V.  McCormick,  57  N.  Y.  310; 
Walker  v.  Taylor,  144  N.  C.  175,  56 
S.  B.  877;  Hallyburton  v.  Slagle,  130 
N.  C.  482,  41  S.  B.  877,  132  N.  C. 
947,  44  S.  E.  655;  Adam  v.  McClin- 
tock,  21  N.  D.  483,  131  N.  W.  394; 
Broadwell  v.  Phillips,  30  Ohio  St. 
255;  Morrow  v.  Warner  Valley  Stock 
Co,,  56  Or.  312,  101  Pac.  171;  Tag- 
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In  such  case  the  grantor  and  his  heirs  are  precluded  from 
asserting  the  title  as  against  the  grantee  and  those  in 
privity  with  him."  As  in  the  case  of  judgments,  only  those 
who  are  parties  to  the  deed,  or  who  are  in  privity  with 
such  parties,  are  bound  by  its  recitals.^*  No  person  can 
rely  on  an  estoppel  growing  out  of  a  transaction  to  which 
he  is  not  a  party  or  privy  and  which  in  no  manner  touches 
his  rights.     Mutuality  is  a  requisite  to  all  estoppels.^^     It 


gart  V.  Bisley,  3  Or.  306,  4  Or.  235; 
Jordan  v.  Chambers,  226  Pa.  573, 
134  Am.  St.  Bep.  1081,  75  Atl.  956; 
George  v.  Brandon,  214  Pa.  623,  64 
Atl.  371;  Easton's  Appeal,  47  Pa. 
255;  Hodges  v.  Goodspeed,  20  B.  I. 
537,  40  Atl.  373;  McCusker  v.  Me- 
Evey,  9  B.  I.  528,  11  Am.  Bep.  295; 
Du  Bose  V.  Kell,  90  S.  C.  196,  71  S. 
E.  371;  Gaffney  v.  Peeler,  21  S.  C. 
55;  Johnson  v.  Brauch,  9  S.  D.  116, 
62  Am.  St.  Bep.  857,  68  N.  W.  173; 
Woods  V.  Bonner,  89  Tenn.  411,  18  S. 
W.  67;  Smith  y.  Burgher  (Tex.  Civ. 
App.),  136  S.  W.  75;  Stone  v.  Sledge, 
87  Tex.  49,  47  Am.  St.  Bep.  65,  26 
S.  W.  1068;  C6olidge.v.  Ayers,  76  Vt. 
405,  57  Atl.  970 ;  MeElroy  v.  McLeay, 
71  Vt.  396,  45  Atl.  898;  Planary  v. 
Kane,  102  Va.  547,  46  S.  E.  312,  681; 
Burtners  v.  Keran,  ,24  Gratt.  (Va.) 
42 ;  American  etc  Bank  v.  Helgesen, 
64  Wash.  54,  Ann.  Cas.  1913A,  262, 
116  Pac.  837;  Brazee  v.  Schofield,  2 
Wash.  Ter.  209,  3  Pao.  265;  Irvin  v. 
Stover,  67  W.  Va.  356,  67  S.  E.  1119; 
Summerfield'  v.  White,  54  W.  Va.  311, 
46  8.  E.  154;  Myrick  v.  Kahle,  120 
Wis.  57,  97  N.  W.  506;  Wieaner  v. 
Zaun,  39  Wis.  188;  Baleh  v.  Arnold, 

9  Wyo.  17,  59  Pac.  434;  Jenkins  v. 
CoUard,  145  U.  S.  546,  36  L.  Ed.  812, 
12  Sup.  Ct.  Bep.  888 ;  Eyan  v.  United 
States,  136  U.  S.  68,  34  L.  Ed.  447, 

10  Sup.  Ct.  Bep.  913;  Irvine  v.  Irvine, 
t)  Wall.   (U.  S.)   625,  19  L.  Ed.  800; 


Tblliver  v.  Great  Northern  E.  Co.,  187 
Ped.  795,  109  C.  C.  A.  643;  Treviban 
V.  Lawrence,  2  Ld.  Baym.  1036,  92 
Eng.  Eeprint,  188,  6  Mod.  256,  87 
Eng.  Eeprint,  1003,  1  Salk.  276,  91 
Eng.  Eeprint,  241;  Doe  v.  Wetmore, 
8  New  Brunsw.  140.  See  notes  to 
Trull  V.  Eastman,  37  Am.  Dec.  129, 
and  Comstock  v.  Smith,  23  Am.  Dec. 
673. 

17  See  cases  last  cited.  But  this  is 
not  so  if  the  instrument  is  a  mere 
release  or  quitclaim  deed :  Bell  v. 
Twilight,  26  N.  H.  401;  Jackson  v. 
Wright,  14  Johns.  (N.  Y.)  193 ;  Clark 
V.  Baker,  14  Cal.  612,  76  Am.  Dee. 
449;  Pelletreau  v.  Jackson,  11  Wend. 
(N.  Y.)  110;  Kinsman  v.  Loomis,  11 
Ohio,  475;  Pike  v.  Galvin,  29  Me. 
183;  Harriman  v.  Gray,  49  Me.  537; 
Dorris  v.  Smith,  7  Or.  267;  Graham 
V.  Graham,  55  Ind.  23;  McAllister  v. 
Devane,  76  N.  C.  57.  See  note  to 
Trull  V.  Eastman,  37  Am.  Dee.  130. 

18  Allen  V.  Allen,  45  Pa.  468 ;  Sun- 
derlin  v.  Struthers,  47  Pa.  411;  Car- 
ver V.  Jackson,  4  Pet.  (U.  S.)  1,  7  L. 
Ed.  761;  Penrose  v.  Griffith,  4  Binn. 
(Pa.)  231;  Glidden  v.  Town  of  Unity, 
30  N.  H.  104;  Buffum  v.  Hutchinson, 
1  Allen  (Mass.),  58;  Doe  v.  Erring- 
ton,  8  Scott,  210,  6  Bing.'  N.  C.  79,  3 
Jur.  1126. 

19  Bentley  v.  Cleaveland,  22  Ala. 
814;  Gordon  v.  San  Diego  (Cal.),  32 
Pae.  885;   Brewster  v.  Petgr  Schoen- 
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is  a  corollary  to  this  proposition  that  if  one  party  seeks 
to  defeat  the  deed,  he  releases,  so  to  speak,  the  estoppel 
which  he  might  otherwise  have  claimed  against  his  ad- 
versary.^*' The  rule  already  stated  as  to  strangers  always 
applies.  Hence,  the  estoppel  of  a  deed  does  not  extend 
to  a  collateral  action,  where  the  cause  of  action  is  different, 
although  the  subject  matter  may  be  the  same;^^  and  it  is 
applied  only  in  some  proceeding  based  on  the  deed  in  ques- 
tion.^^  Although  the  estoppel  does  not  extend  to  strangers 
to  the  transaction,  those  who  act  under  the  authority  of 
the  grantee  are  so  connected  in  interest  that  they  may  take 
advantage  of  an  estoppel.^^  But  there  is  no  such  privity 
between  creditor  and  debtor.  The  legal  relation  between 
them  is  one  of  antagonism,  rather  than  of  confidence  and 
dependence.^*  And  where  a  judgment  creditor  subse- 
quently acquires  a  title  to  land  sold  at  a  sheriff's  sale,  such 
title  neither  inures  to  the  purchaser  nor  is  the  creditor 
estopped  from  setting  it  up.-^  On  the  same  principle  there 
is  not  such  privity  between  the  grantor  and  the  grantee  that 
the  latter  is  in  all  cases  estopped  from  setting  up  a  para- 

hofen  Brewing  C!o.,  66  111.  App.  276;  Bdmonston  v.  Edmonston,  13  Hun  (N. 

Freeman  v.  Thayer,  29  Me.  369;  Al-  Y.),    133;    King   v.    Mead,    60   Kan. 

exander  v.  Walter,  8  Gill  (Md.),  239,  539,  57  Pac.  113. 

50  Am.  Dee.  688;  Blaekwood  v.  Van  ^  Carpenter  v.  Buller,  8  Meea.  & 

Vleit,  30Mieli.  118;  Stevenson's  Heirs  ^    g^g^   ^g  j^    j    j,^    393.    jj^j^^. 

V.    MeEeary,    12   Smedes    &   M.    (20  ,^^^  ^_  Goodman,  Fed.  Cas.  No.  8789, 

Miss.)  9,  51Am.  Dee.  102;  Hempstead  g  g^^^    ^^    g^    ^^^.   ^^^^^  ^    g^^. 

V.    Easton,   33   Mo.   142;    Sparrow   v.       .        »     »     -o    n       it:r»  nr         ^on    00 
'  '      ^  ton  &  A.  K.   Co.,  157  Mass.  489,  20 

Kingman,    1    N.   Y.    242;    Peebles   v, 


Pate,  90  N.  C.  348;  Longwell  v.  Bent- 


L.  E.  A.  638,  32  N.  E.  659.     Nor  can 

_  a  deed  create  an  estoppel,  unless  it 

ley,  3  Grant  Cas.    (Pa.)    177;   Bower  ,       ,          -,  ,.        j     -nt                -nt 

'^'                                     '.         '  has  been  delivered:  J^ourse  v.  Nourse, 

V.  MeCormiok,  23  Gratt.    (Va.)    310;  „„  ,,         ,„, 

'       .          '           ■^  lie  Mass.  101. 
Hughes  V.  ClarksviUe,  6  Pet.  (U.  S.) 

369,  8  L.  Ed.  430;   Deery  y.  Cray,  5  ''  °^SOoA  v.  Abbott,  58  Me.  73. 

Wall.   (U.  S.)   795,  18  L.  Ed.  653.  ^^  Waters'  Appeal,  35  Pa.  523,  78 

20  Crosby   v.    Chase,    17    Me.    369;  Am.  Deo.  354. 

Burr  v.  Duryee,  Fed.  Cas.  No.  2190,  2B  Eosenthal  v.  Mounts   (Tex.  Ciy. 

2  Pish.  Pat.  Cas.  275.  App.),    130    S.    W.    192;     Willis    v. 

21  Merrifield  v.  Parritt,  11  Gush.  Pounds,  6  Tex.  Civ.  App.  512,  25  S. 
(Mass.)  590;  Carpenter  v.  Buller,  W.  715;  3  Freeman  on  Executions, 
8  Mees.  &  W.  209',  10  L.  J.  Ex.  383;  §  335. 
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mount  title  which  he  has  acquired  from  another  person. 
Although  a  grantee  cannot  dispute  his  grantor's  title  at 
the  time  of  conveyance  for  the  purpose'' of  avoiding  pay- 
ment of  the  purchase  price,  and  although  when  two  parties 
assert  title  from  a  common  grantor  and  no  other  source, 
neither  can  deny  that  such  grantor  had  a  valid  title,^^  yet 
one  of  such  parties  may  secure  title  from  another  source, 
and  is  not  estopped  to  rely  on  it.^^  "A  vendee  has  the 
right  to  fortify  his  title  by  the  purchase  of  any  other  which 
may  protect  him  in  the  quiet  enjoyment  of  his  premises."^' 
So  a  vendee  under  a  parol  contract  is  entitled  to  fortify 
his  rights  by  claiming  by  adverse  possession  after  pay- 
ment in  full  of  his  purchase  money  to  his  vendor.  In  such 
case  his  possession  is  hostile  to  any  claim  of  superior  title 
or  right  by  the  latter,  and  although  a  deed  is  not  executed, 
the  vendee  could  use  his  possession,  after  the  statutory 
period,  to  defeat  the  claim  of  his  vendor  or  anyone  else  to 
right  of  possession  because  the  paper  title  was  vested  in 
them.  If  the  possession  is  hostile  to  any  claim  of  right 
by  the  former  owner,  it  is  adverse  to  it,  and  sets  the  statute 
running,  although  the  person  in  possession  may  be  looking 
to  the  former  owner  for  his  conveyance,  and  he  is  not  es- 
topped from  denying  rights  created  by  the  vendor  by  deed-^' 

§  283  (285).  Qualification  as  to  mere  general  recitals^ 
Other  qualifications  of  the  general  rule. — The  decisions 
recognize  a  distinction  between  those  recitals  in  a  deed 
which  are  specific  or  particular  and  which  must  be  deemed 
to  have  received  the  deliberate  intention  of  the  parties,  and 
those  which  are  general  and  merely  formal.  The  rule  is 
elsewhere  stated  that  recitals  as  to  consideration,  date, 
quantity  and  the  like  do  not  carry  the  same  conclusive 
effect  as  the  more  specific  recitals  and  statements  referred 

26  Martin  v.  Bentley  (Ky.),  124  28  Osterhout  v.  Shoemaker,  3  Hill 
S.  W.  873.  (N.  T.),  513. 

27  Robertson  v.  Pickrell,  109  TJ.  S.  29  New  Domain  etc.  Co.  v.  Gaff- 
608,  27  L.  Ed.  1049,  3  Sup.  Ct.  Eep.  ney  Oil  Co.,  134  Ky.  792,  121  S.  W. 
407;  Osterhout  T.  Shoemaker,  3  Hill  699;  Commonwealth  v.  Gibson,  85  Ky. 
(N.   Y.),   513.  ede,  4  S.  W.  453, 
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to  in  this  discussion.  In  order  to  have  conclusive  effect, 
recitals  should  be  clear  and  unambiguous.^"  And  it  has 
sometimes  been  said  that  an  estoppel  by  deed  is  not  created 
unless  there  is  a  distinct  and  precise  admission  of  a  ma- 
terial fact.*'  General  recitals  as  such,  or  recitals  in  the 
alternative,  cannot  be  relied  upon  to  work  an  estoppel, 
chiefly  bfecause  they  cannot  be  shown  as  expressive  of  the 
intention  of  the  parties  that  they  should  be  regarded  as 
specific  admissions.  Particular  recitals  state  some  fact 
definitely,  and  are  conclusive  e^ridence  of  the  material  facts 
stated.*^  Thus  a  recital  in  a  deed  that  a  mortgage  is  a  lien 
on  the  land  estops  the  grantee  to  deny  it.**  The  question 
of  legislative  authority  in  a  municipal  corporation  to  issue 
bonds  in  aid  of  a  railroad  company  cannot  be  concluded  by 
recitals,  but  the  power  existing,  the  municipality  may  be 
estopped  by  recitals  to  prove  irregularities  in  the  exercise 
of  that  power ;  or,  when  the  law  prescribes  conditions  upon 
the  exercise  of  the  power  granted  and  commits  to  the  offi- 
cers of  such  municipality  the  determination  of  the  ques- 
tion whether  those  conditions  have  been  performed,  the 
corporation  will  also  be  estopped  by  recitals  which  import 
such  performance.**     But  general  recitals;  if  contractual 

30  Independent  School  Dist.  v.  enmiller,  103  Pa.  631;  East  Tennessee 
Stone,  106  U.  S.  183,  27  L.  Ed.  90,  etc.  R.  Co.  v.  Nashville  etc.  E.  Go. 
1  Sup.  Ct.  Rep.  84;  Calkins  v.  Cop-  (Tenn.  Ch.  App.),  51  S.  W.  202;  Bar- 
ley, 29  Minn.  471,  13  N.  W.  904.  ,  tell  v.  Kelsey  (Tex.  Civ.  App.),  59 
See  §468   etseq.,  post.  S.  W.  631;  Stillman  v.  Barney,  4  Vt. 

31  Osborne  v.  Endieott,  6  Cal.,  149,  ,187. 


?5  Am.  D.ec.  498;   Thrower  v.  Wood, 


32  Calkins  v.  Copley,  29  Minn.  471, 


53  Ga.>  458;  McCorkell  v.  Herron,  128  ^3  j^_  ^             g^^^            Casselleggi, 
Iowa,  324,  111  Am.  St.  Rep.  201,  103  ^  ^^_             ^                            ^^  /» 
N.  W.  988;  Walker  v.  S.oux  City  etc.  33  ,,j.^^  ^^      ^^    „  ^^ 
Town  Lot  Co.,   65  Iowa,  563,  22   N.  ^^ 
W.  676;  Claflin  v.  Boston  etc.  E.  Co.,  **  Kennedy  v.  Brown,  61  Ala.    296; 
157  Mass.  489,  20  L.  E.  A.   638,  32  JohfiSon  v.  Thompson,  129  Mass.  398; 
N.    E.    659;    Jackson    v.    Allen,    120  «imth  v.  Graham,  34  Mich.  302;  Par- 
Mass.   64;    Lajoye  v.   Primm,   3   Mo.  ''i^so'^  V-   Shermon,  74  N.  T.  88,  30 
529;    Comings  v.  Wellman,  14  N.  H.  ^'^-  ^P-  268. 

287;  Eeed  v.  McCourt,  41  N.  Y.  435;  34  Northern  Nat.  Bank  v.  Trustees 

Brinogar  v.  Chaffin,  14  N.  C.  108,  22  of  Poj-ter  Township,   110  U.   S.   608, 

Am,  Deo.  711;  Muhlenberg  v.  Druek-  28  L.  Ed.  258,  4  Sup.  Ot.  Eep.  254. 


557  ADMISSIONS.  §  283  (285) 

in  their  nature,  may  also  constitute  an  estoppel.  And  it  is 
to  be  determined  from  the  entire  agreement  whether  it  was 
the  intention  of  the  parties  that  the  recital  should  be  con- 
clusive in  its  effect.^^  Nor  is  it  essential  to  the  estoppel 
in  all  cases  that  the  admission  should  be  made  in  terms. 
It  is  enough  if  the  intention  of  the  parties  to  place  the  ex- 
istence of  a  fact  beyond  question  or  make  it  the  basis  of 
the  contract  is  so  clearly  expressed  as  to  leave  no  room 
for  doubt.^"  It  must  always  be  borne  in  mind  that  a  re- 
cital is  a  narration  of  such  deeds,  agreements  or  facts  as 
are  necessary  to  explain  the  grantor 's  title  and  the  motives 
and  reasons  upon  which  the  deed  is  founded  and  entered 
into.  The  operation  of  deeds  is  a  question  of  intention, 
and  will  not  be  carried  further  than  the  parties  appear 
from  the  tenor  of  the  whole  instrument  to  have  agreed; 
and  the  doctrine  of  estoppel  is  no  exception  to  this  gen- 
eral principle.  Accordingly,  the  introduction  of  a  state- 
ment into  a  sealed  instrument  will  not  render  it  conclusive, 
unless  there  is  sufficient  reason  for  believing  that  such  was 
the  design,  or  some  injustice  would  result  from  allowing  it 
to  be  contradicted.  And  so  it  has  been  held  that  formal 
statements  and  admissions,  which  were  perhaps  looked 
upon  as  unimportant  when  made,  and  by  which  no  one  was 
ever  deceived  or  induced  to  alter  his  position,  are  not  con- 
elusiver.  And  as  estoppels  are  founded  on  intention,  they 
will  be  limited  by  it,  and  will  not  extend  to  objects  that 
the  parties  cannot  reasonably  be  supposed  to  have  had  in 
view.^'^  It  is  another  familiar  limitation  that,  when  the 
truth  appears  on  the  face  of  the  instrument,  there  is  no 
estoppel.  The  whole  instrument  is  to  be  construed  to- 
gether and,  if  a  recital  in  one  part  is  contradicted  or  quali- 

35  Bower  v.  McCormiek,   23  Gratt.  Jur.   539;   Blackhall  v.  Gibson,   2  L. 

(Va.)    310;    Southeastern   By.   Co.   v.  R.  Ir.  49. 

Warton,  6  Hurl.  &  N.  520,  31  L.  J.  36  Billingsley  v.  State,  14  Md.  369; 

Ex.  515;  Carpenter  y.  Buller,  8  Meea.  Farrar  v.  Christy,  24  Mo.  453;   Holt 

&  W.  209,  10  L.  J.  Ex.  393;  Strong-  v.  Euleau,  83  Vt.   151,  21  Ann.  Gas. 

hill  V.  Buck,  14  Q.  B.  781,  117  Eug.  1059,  74  Atl.  1005: 

Beprint,   301;   Young  v.   Eaineoek,   7  ."T  McCuUough   v.  Dashiell,   78   Va. 

Com.  B.  310,  18  L.  J.  C.  P.  193, '13  634. 
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fied  by  a  recital  in  another  part,  there  is  estoppel  against 
estoppel,  which  leaves  the  matter  open  to  proof.^^  Other 
qualifications  are  that  the  deed  must  be  delivered ;^^  that 
it  must  be  a  valid  instrument,*"  and  not  in  violation  of 


38  Sinclair  v.  Jackson,  8  Cow.  (N. 
Y.)  5i3;  Wheelock  T.  Henshaw,  19 
Pieki  (Mass.)  341;  Carpenter  v. 
Thompson,  3  N.  H.'  204,  14  Am.  Dee. 
348;  Hannon  v.  Christopher,  34  N.  J. 
Eq.  45&;  Pelletreau  v.  Jackson,  11 
Wend.  (K.  Y.)  110;  Langley  v.  Kes- 
ler,  57  Or.  281,  110  Pac.  401,  111 
Pao.  246;  Prick  v.  Fiscus,  164  Pa. 
623,  30  Atl.  515;  Ball  v.  Ball,  20  R. 
I.  520,  40  Atl.  234;  Pargeter  v.  Har- 
ris, 7  Q.  B.  708,  115  Eng.  Eeprint, 
656;  Cuthbertson  v.  Irving,  4  Hurl.  & 
N.  742,  28  L.  J.  Ex.  306.  See,  also, 
Bigelow  on  Estoppel,  5th  ed.,  361, 
362. 

39  But  it  does  not  lie  in  the  mouth 
of  the  grantee  who  has  accepted  the 
deed  to  impeach  it  for  nondelivery: 
Clark  V.  Bird  158  Ala.  278,  132  Am. 
St.  Eep.  25,  48  South.  359;  Burroughs 
V.  Pacific  Guano  Co.,  81  Ala.  255,  1 
South.  212;  Josey  (Kendall)  v.  Davis 
(Ark.),  18  S.  W.  185;  Tewksbury  v. 
O'Connell,  21  Cal.  60;  Winsted  Sav. 
Bank  etc.  Assn.  v.  Spencer,  26  Conn. 
195 ;  Van  Dyke  v.  Van  Dyke,  118  Ga. 
830,  47  S.  B.  192;  Dougherty  County 
V.  Tift,  75  Ga.  815 ;  St.  Louis  etc.  E. 
Go.  V.  Belleville,  122  HI.  376,  12  N. 
E.  680;  Caflfrey  v.  Dudgeon,  38  Ind. 
512,  10  Am.  Eep.  126;  Langan  v. 
Sankey,  55  Iowa,  52,  7  N.  W.  393; 
Hosier  v.  Allenbaugh  (Carter  v. 
Hosier),  84  Kan.  361,  35  L.  E.  A., 
N.  S.,  1182,  114  Peic  226;  O'Brien 
V.  Bugbee,  46  Kan.  1,  26  Pac.  428; 
Kercheval  v.  Triplett,  1  A.  K.  Harsh. 
(Ky.)  493;  Levy  v.  Wise,  15  La. 
Ann.  38;  Monson  v.  Tripp,  81  He.  24, 
10  Am.  St.  Eep.  235,  16  Atl.  327; 
Tucker  v.  State,  11  Md.  322;  Pells  v. 


Webquish,  129  Hass.  469;  Nourse  v. 
Nourse,  116  Hass.  101;  Alt  v.  Banhol- 
zer,  39  Minn.  511,  12  Am.  St.  Eep, 
681,  40  N.  W.  830;  Fairley  v.  Fair- 
ley,  34  Hiss.  18;  Sturgeon  v.  Hamp 
ton,  88  Ho.  203;  Wooden  v.  Shotwell, 
24  N.  J.  L.  789;  Brick  v.  Campbell 
122  N.  Y.  337,  10  L.  E.  A,  259,  25  N, 
E.  493;  Smith  v.  Ingram,  130  N.  C 
100,  61  L.  E.  A.  878,  40  S.  E.  984 
Wallace  v.  Hiner,  6  Ohio,  366;  Wal 
lace  V.  Hinor,  7  Ohio,  249;  He 
Geary's  Appeal,  72  Pa.  365;  Heyward 
V.  Farmers'  Hin.  Co.,  42  S.  C.  138, 
46  Am.  St.  Eep.  702,  28  L.  E.  A.  42, 
19  S.  E.  963,  20  S.  E.  64;  Hingtgen 
V.  Thackery,  23  S.  D.  329,  121  N.  W. 
839;  HeSpadden  v.  Starrs  Mountain 
Iron  Co.  (Tenn.  Ch.  App.),  42  S.  W. 
497;  Breen  v.  Morehead  (Tex.  Civ. 
App.),  126  S.  W.  650;  Glover  v. 
Thomas,  75  Tex.  506,  12  S.  W.  684; 
Hickman  v.  Stewart,  69  Tex.  255,  5 
S.  W.  833;  Cecil  v.  Early,  10  Gratt. 
(Va.)  198;  Calfee  v.  Burgess,  3  W. 
Va.  274;  Noonan  v.  Hsley,  22  Wis. 
27;  Smith  v.  Smith,  5  Ont.  690. 

<o  Caffrey  v.  Dudgeon,  38  Ind.  512, 
10  Am.  Eep.  126;  Conant  v.  Newton, 
126  Hass.  105;  Pells  v.  Webquish, 
129  Mass.  469;  James  v.  Wilder,  25 
Minn.  305;  Alt  v.  Banholzer,  39 
Hinn.    511,    12    Am.    St.    Eep.    681, 

40  N.  W.   830;    Shevliu   v.   Whelen, 

41  Wis.  88;  Fairtitle  v.  Gilbert, 
2  Term  Eep.  169,  100  Eng.  Ee- 
print, 91.  There  are  instructive  cases 
of  deeds  falling  short  of  the  entire 
grant  as  intended,  but  containing 
warranties  which  operate  as  estoppels 
to  avoid  circuity  of  action.  In  Shaw 
V.  Galbraith,  7  Pa.  Ill,  we  find:  "By 
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statute;*^  but  if  the  deed  has  been  procured  by  fraud,  its 
validity  is  open  to  question.**  And  if  the  recital  has  been 
inserted  by  fraud,  the  grantee  is  not  concluded  by  it.  A 
clause  in  a  deed  of  real  property  by  which  the  grantee  is 
made  to  assume  and  agree  to  pay  a  mortgage  indebtedness 
existing  against  the  land,  and  subject  to  which  the  convey- 
ance is  made,  inserted  therein  by  the  fraud  of  the  grantor, 
is  not  binding  upon  the  grantee.*'  It  is  another  qualifica- 
tion that  "in  order  to  work  an  estoppel  the  parties  to  the 
deed  must  he  sui  juris,  competent  to  make  it  effectual  as  a 


the  habendum,  in  consequence  of  the 
omission  of  the  word  'heirs,'  a  life 
estate  only  is  conveyed  to  the 
grantee;  but  the  deed  oontains  a  spe- 
cial warranty,  whereby  the  estate  is 
warranted  to  the  grantee,  Ms  heirs 
and  assigns,  against  the  claim  of  the 
grantor  and  his  heirs,  and  every  per- 
son claiming  lawfully  the  same. 
Now,  although  a  warranty,  in  favor 
of  the  heirs,  may  not  enlarge  the 
estate,  yet  it  would  be  against  every 
principle  of  construction  to  reject  it 

as     surplusage The     question 

then  is,  whether,  to  prevent  circuity 
of  action,  the  defendants  may  not 
plead  an  equitable  rebuttal,  or  estop- 
pel, as  against  the  grantor  and  those 
claiming  under  him.  Circuity  of  ac- 
tion, as  my  Lord  Coke  Bsiya,  Co.  Litt. 
265a,  is  not  favored  in  law.  The 
principle  is  founded  on  this  consider- 
ation, that  it  would  be  against  equity 
to  allow  the  grantor  to  recover  the 
land,  thereby  breaking  his  covenant 
and  exposing  himself  to  an  action  to 
recover  its  value."  The  principle  is 
recognized  in  several  analogous  eases: 
Jackson  v.  Wright,  14  JohuS.  (N.  Y.) 
193;  Jackson  v.  Bradford,  4  Wend. 
(N.  Y.)  622;  Somes  v.  Skinner,  3 
Pick.  (Mass.)  52;  MoWilliams  v. 
Nisly,  2  Serg.  &  R.  (Pa.)  507,  7  Am. 


Dec.  654.  A  covenant  of  warranty 
may  operate  as  estoppel  by  way  of 
rebutter,  where  an  instrument,  void 
as  a  conveyance  for  want  of  words  of 
grant,  contains  such  covenant,  with 
the  names  of  covenantor  and  cove- 
nantee and  a  description  of  the  land: 
Brown  v.  Manter,  21  N.  H.  528,  53 
Am.  Dec.  223. 
*i  See  cases  last  cited. 

42  Parry  v.  Parry,  130  Pa.  94,  IS 
Atl.  628;  Call  v.  Shewmaker  (Ky.), 
69   S.  W.   749. 

*3  Cook  V.  Prindle,  97  Iowa,  464, 
59  Am.  St.  Kep.  424,  66  N.  W.  781; 
Demaris  v.  Eodgers,  110  Minn.  49, 
124  N.  W.  457;  Graham  v.  Olson,  116 
Mo.  App.  272,  92  S.  W.  728;  Porter 
V.  Nelson,  4  N.  H.  130;  Gjerstaden- 
gen  V.  Hartzell,  9  N.  D.  268,  81  Am. 
St.  Eep.  575,  83  N.  W.  230;  Taylor 
V.  Swafford,  122  Tenn.  303,  25  L.  E. 
A.,  N.  S.,  442,  123  S.  W.  350;  Bower 
V.  McCormick,  23  Gratt.  (Va.)  310. 
As  to  estoppel  from  alleging  that  in- 
strument executed  is  void,  see  Bliss 
V.  Tidriek,  25  8.  D.  533,  Ann.  Cas. 
1912C,  671,  127  N.  W.  852.  As  to 
cases  of  honest  mistake,  see  Kruse  v. 
Koelzer,  124  Wis.  536,  102  N.  W. 
1072;  Brown  v.  Cranberry  Iron  etc. 
Co.,  72  Fed.  96,  18  G.  C.  A.  444. 
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contract."*^  Henee  at  common  law  a  married  woman  is 
not  estopped  by  her  covenants.*^  But  married  women  are 
sui  juris  to  the  extent  of  the  enlarged  capacity  to  act  con- 
ferred by  statutes;  and  in  those  jurisdictions  where  the 
statutes  have  enabled  married  women  to  make  contracts  as 
though  single,  there  is  no  reason  for  the  application  of  the 
old  rule.**  The  principle  that  the  parties  must  be  sui  juris 
applies,  of  course,  to  the  case  of  infants  who  are  not  es- 
topped by,  recitals  in  deeds,  unless  there  has  been  ratifica- 
tion after  reaching  majority.*^  So  with  licensor  and  li- 
censee, a  license  implied  from  silence  or  acquiescence  with 
knowledge  of  the  expenditures  is  not  made  irrevocable  by 
expenditures  made  in  permanent  improvements  in  reliance 
thereon,  but  an  express  license,  under  such  circumstances, 
is  irrevocable ;  and  we  think  this  is  supported  by  the  weight 
of  authority.**  "An  executed  license  is  treated  like  a 
parol  agreement  in  equity;  it  will  not  allow  the  statute 


<4  Bank  of  America  v.  Banks,  101 
TJ.  S.  240,  247,  25  L.  Ed.  850. 

45  Bank  of  America  v.  Banks,  101 
U.  S.  240,  25  L.  Ed.  850;  Goodenough 
V.  Fellows,  53  Vt.  102;  Trentman  v. 
Eldridge,  98  Ind.  525 ;  Jackson  v. 
Vanderheyden,  17  Johns.  (N.  Y.)  167, 
8  Am.  Dec.  378;  Lowell  v.  Daniels, 
2  Gray  (Mass.),  161,  61  Am.  Dec. 
448;  Wight  v.  Shaw,  5  Gush.  (Mass.)_ 
56;  Parker  v.  Circle,  60  Mo.  258; 
Wood  V.  Terry,  30  Ark.  385;  Harden 
V.  Darwin,  77  Ala.  47,2;  Patterson  v. 
Lawrence,  90  111.  174,  32  Am.  Eep. 
22;  McLeery  v;  MeLeery,  65  Me.  172, 
20  Am.  Rep.  683;  Taylor  v.  Swaffiord, 
122  Tenn.  303,  25  L.  E.  A.,  N.  S., 
442,  123  S.  W.  350. 

46  Knight  V.  Thayer,  125  Mass.  25; 
Bodine  v.  Killeen,  53  N.  Y.  93;  God- 
frey V.  Thornton,  46  Wis.  677,  1 
N.  W.  362.  Married  women,  like 
oth^r  persons,  may  be  estopped  by 
their  deliberate  acts  on  grounds  of 
equitable  estoppel:  Norton  v.  Nichols, 


35  Mich.  148;  Godfrey  v.  Thornton, 
46  Wis.  677,  1  N.  W.  362;  Sharpe 
V.  Poy,  4  Ch.  App.  35;  In  re  Lush's 
Trust^,  4  Ch.  App.  591.  Where  the 
covenants  of  a  married  woman  in  a 
joint  mortgage  do  not  operate  to  bind 
her  personally,  or  her  separate  estate, 
they  do  not  operate  to  estop  her  from 
claiming  an  interest  in  the  property 
described  in  the  mortgage,  lawfully 
acquired  rby  her  after  the  date  of  the 
mortgage  freed  from  its  lien:  Burns 
V.  Cooper,  140  Fed.  273,  72  C.  0.  A. 
25. 

47  Cook  V.  Toumbs,  36  Miss.  (iSo ; 
Houston  V.  Turk,  7  Yerg.  (Tenn.) 
13. 

48  Ruthven  v.  Farmers'  Co-opera- 
tive Creamery  Co.,  140  Iowa,  570,  118 
N.  W.  915 ;  Gyra  v.  Windier,  40  Colo. 
366,  13  Ann.  Cas.  841,  91  Pae.  36; 
Shaw  V.  Proffitt,  57  Or.  192,  Ann. 
Cas.  :913A,  63,  109  Pac.  584,  110 
Pao.  1092. 
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to  be  used  as  a  cover  for  fraud;  it  will  not  permit  ad- 
vantage to  be  taken  of  tlie  form  of  the  consent,  although 
not  within  the  statute  of  frauds,  after  large  expenditures  of 
money  or  labor  have  been  invested  in  permanent  improve- 
ments upon  the  land,  in  good  faith,  upon  the  reliance  re- 
posed in  such  consent.  To  allow  one  to  revoke  his  consent, 
when  it  was  given  or  had  the  effect  to  influence  the  conduct 
of  another  and  cause  him  to  make  large  investments, 
would  operate  as  a  fraud,  and  warrant  the  interference  of 
equity  to  prevent  it,  under  the  doctrine  of  equitable  es- 
toppel. The  ground  of  the  jurisdiction  is  to  prevent  in- 
justice or  fraud."** 

§  284  (286) .  As  between  landlord  and  tenant. — The  es- 
toppel of  the  parties  to  a  tenancy,  and  especially  that  of 
the  tenant,  has  come  to  us  almost  unaltered  since  its  feudal 
origin,  and  although  the  reasons  for  its  adoption  have  long 
since  ceased,  "yet  reasons  of  general  policy  have  caused  the 
rule  to  be  preserved  in  its  original  vigor,  whei'ever  the 
relation  of  landlord  and  tenant  exists  by  positive  con- 
tract."®" While  the  lessor  is  equally  bound  with  the  lessee 
in  the  estoppel  to  the  extent  of  his  interest  and  is  estopped 
from  denying  that  he  has  a  smaller  interest  than  that  leasecl 
to  the  tenant,  he  is  not  estopped  from  alleging  a  greater 
one.''^  It  is  a  familiar  rule  in  the  law  of  landlord  and 
tenant  that  one  who  as  tenant  has  entered  into  the  pos- 
session of  land  under  the  permission  of  his  landlord  can- 
not in  equity  and  good  conscience  be  heard  to  prove,  while 
in  such  possession,  that  his  landlord  had  no  title.     Said 

48  Curtis  V.  La  Grande  etc.  Water  Oolo.  366,  91  Pae.  36,  13  Ann.  Cas. 

Co.,  20  Or.  34,  10  L.  B.  A.  484,  23  841,   and   to   Pifef  v.  Brown,'  43   W. 

Pae.   808,  25   Pac.   378.     There  is  a  Va.  412,  27  S.  E.  399,  49  L.  E.  A. 

conflict  as  to  the  revooability  of  such  497. 

licenses,  but  the  weight  of  authority  BO  i  Greenl.  on  Bv.,  §  25;  Vanee  v. 

is   with   the   text.     There   are   admir-  Johnson,    10    Humph.    (Tenn.)     214; 

able    reviews   of    them    in    notes    to  Cravener  v.  Bowser,  4  Pa.  259. 

Stoner   v.   Zueker,   148    Cal.   516,   83  5i  Houlihan  v.  Fogarty,  162  Mich. 

Pac.  808,  113  Am.  St.  Eep.  301,  7  Ann.  492,  127  N.  W.  793. 
Cas.    704,    to    Gyra    v.    Windlgr,    40 
Evidence  II — 36 
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Lord  Denman :  ' '  No  general  rule,  when  rightly  understood, 
is  more  important  or  more  strictly  to  he  observed  than 
that  which  precludes  the  tenant  from  disputing  the  title 
of  his  landlord.  "^^  A  tenant  who  is  holding  over  after  his 
term  has  expired  must  surrender  possession  before  he  can 


52  As  to  the  general  principles,  see 
Duncan  v.  Guy,  159  Ala.  524,  49 
South.  229;  Littleton  v.  Clayton,  77 
Ala.  571;  Mantooth  v.  Burke,  35  Ark. 
540;  Sawyer  v.  Sargent,  2  Cal.  TJnrep. 
480,  7  Pao.  120;  Wallbreeht  v.  Blush, 
43  Colo.  329,  95  Pae.  927;  Eekles  v. 
Booeo,  11  Colo.  522,  19  Pao.  465; 
Murphy  v.  Sehwaner,  84  Conn.  420,  80 
Atl.  295;  Holmes  V.  Kennedy,  1  Eoot 
(Conn.),  77;  Loseolzo  v.  Eggner,  7 
Penne.  (Del.)  260,  78  Atl.  607;  Eeed 
V.  Todd,  1  Harr.  (Del.)  138;  Morris 
V.  Wheat,  11  App.  Cas.  (D.  C.)  201; 
Griffing  Co.  v.  Winfield,  53  Fla.  589, 
43  South.  687;  Williams  v.  Cash,  27 
Ga.  507,  73  Am.  Dee.  739;  Patterson 
V.  Patterson,  251  Dl.  153,  95  N.  B. 
1051 ;  Owen  v.  Brookport,  208  HI.  35, 
69  N.  E.  952;  Turner  v.  Gilliland,  4 
Ind.  Ter.  606,  76  S.  W.  253;  Chambers 
V.  Irish,  132  Iowa,  319,  109  N.  W. 
787;  Bowdish  v.  Dubuque,  38  Iowa, 
341;  Millikin  v.  Lockwood,  80  Kan. 
600,  103  Pac.  124;  Pettigrew  v.  Mills, 
36  Kan.  745,  14  Pac.  170;  McGuire  v. 
Lovelace  (Ky.),  128  S.  W.  309;  Hard- 
wick  V.  Karn,  33  Ky.  Law  Eep.  776, 
111  S.  W.  293;  Hodges  v.  Shields,  18 
B.  Mon.  (Ky.)  828;  Campbell  v. 
Hart,  118  La.  871,  43  South.  533; 
Hanson  v.  Allen,  37  La.  Ann.  732; 
Moshier  v.  Eeding,  12  Me.  478;  Giles 
V.  Ebsworth,  10  Md.  33;  Gage  v. 
Campbell,  131  Mass.  566;  Binney  v. 
Chapman,  5  Pick.  (Mass.)  124;  Nims 
V.  Sherman,  43  Mich.  45,  4  N.  W. 
434;  Bertram  v.  Cook,  32  Mich.  518; 
Frazer  v.  Eobinson,  42  Miss.  121; 
Green  v.  Missouri  Pao.  Ry.  Co.,  82  Mo. 
653;  Bartlett  v.  Bobinson,  52  Neb. 
715,  72  N.  W.  1053;  Mosher  v.  Cole, 


50  Neb.  636,  70  N.  W.  275 ;  Hatch  v. 
Bullock,  57  N.  H.  15;  Plumer  t. 
Plumer,  30  N.  H.  558;  Zabriskie  v. 
Sullivan,  80  N.  J.  L.  673,  77  Atl. 
1075;  Betts  v.  Wurth,  32  N.  J.  Eq. 
82;  Horner  v.  Leeds,  25  N.  J.  L.  106; 
Kibbe  v.  Grossman,  139  App.  Div. 
338,  124  N.  y.  Supp.  3;  Van  Vleek 
V.  White,  66  App.  Div.  14,  72  N.  Y. 
Supp.  1026 ;  Territt  v.  Cowenhoven,  79 
N.  Y.  400;  Whalin  v.  White,  25  N.  Y. 
462;  Hamer  v.  McCall,  121  N.  C.  196, 
28  S.  E.  297;  Moore  v.  Beasley,  3 
Ohio,  294;  Pappe  v.  Trout,  3  Okl. 
260,  41  Pae.  397;  Coquille  Mill  etc. 
Co.  V.  Johnson,  52  Or.  386,  132  Am. 
St.  Eep.  716,  98  Pac.  132 ;  Townsend  v. 
Boyd,  217  Pa,  386,  12  L.  E.  A.,  N.  S., 
1148,  66  Atl.  1099;  Elliott  v.  Smith, 
23  Pa.  131;  Givens  v.  Mullinax,  4 
Eich.  (S.  C.)  590,  55  Am.  Dec.  706; 
Sogers  V.  Waller,  4  Hayw.  fTenn.) 
205,  9  Am.  Dec.  758 ;  Mclntire  v.  Pat- 
ton,  9  Humph.  (Tenn.)  447;  King 
V.  Maxey  (Tex.  Civ.  App.),  28  S.  W. 
401;  Hulett  v.  Piatt,  49  Tex.  Civ. 
App.  377,  109  S.  W.  207;  Steen  v. 
Wardsworth,  17  Vt.  297;  Hurst  v. 
Dulany,  84  Va.  701,  5  S.  E.  802 ;  Bod- 
kin  V.  Arnold,  45  Va.  90,  30  S.  E. 
154;  Green  Bay  etc.  Canal  Co.  v. 
Telulah  Paper  Co.,  140  Wis.  417,  122 
N.  W.  1062;  Eicketson  v.  Galligan, 
89  Wis.  394,  62  N.  W.  ?7;  Stott  v. 
Rutherford,  92  U.  8.  107,  23  L.  Ed. 
486;  Walden  v.  Bodley,  14  Pet.  (U. 
S.)  156,  10  L.  Ed.  398;  Cook  v. 
Whelloek,  24  Q.  B.  D.  658,  59  L.  J. 
Q.  B.  329,  62  L.  T.,  N.  S.,  675;  Doe 
V.  Barton,  11  Ad.  &  E.  307,  113  Eng. 
Reprint,  432 ;  Doe  v.  Smythe,  4  Maule 
&    S.    347,    105    Eng.    Reprint,    862; 
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deny  his  landlord's  title.  And  tMs  applies  to  all  tenancies,'* 
inasmucli  as  the  estoppel  rests  on  the  possession  and  lives 
with  it,  and  not  on  the  contract  creating  the  tenancy ;  ^*  that 
is  to  say,  the  moment  the  tenant  takes  possession  from  or 
under  his  landlord  and  becomes  a  tenant  in  fact  the  es- 
toppel is  called  into  being.^^  The  tenant  may,  however, 
show  that  the  landlord's  title  has  expired  or  been  conveyed 
to  another  or  to  himself.^®  And  since  the  estoppel  rests 
on  grounds  of  public  policy,  it  does  not  apply  when  its  al- 
lowance would  contravene  a  public  policy  expressed  in  a 
positive  statute.^''     The  tenant  is  not  estopped  to  deny 


Clary  v.  Lake  Superior  Corp.,  11  Out. 
W.  E.  381;  Wldte  v.  Nelles,  11  Can. 
Sup,  Ct.  587. 

53  Griffin  v.  Sheffield,  38  Miss.  359, 
77  Am.  Dec.  646;  MoKissiek  y.  Asbby, 
98  Cal.  422,  33  Pac.  729. 

5*  Hussman  v.  Wilke,  50  Cal.  250. 

B5  Swift  V.  Goodrich,  70  Cal.  103, 
11  Pae.  561;  Cody  v.  Quarterman,  12 
Ga.  386;  Reese  v.  Caffee,  133  Ind. 
14,  32  N.  E.  720 ;  Newman  v.  Mackin, 
13  Smedes  &  M.  (Miss.)  383;  Davis 
V.  Delaware  etc.  Canal  Co.,  109  N.  Y. 
47,  4  Am.  St.  Bep.  418,  15  N.  E.  873; 
Eagers  v.  Stevenson  (Tex.  Civ.  App.), 
117  S.  W.  472. 

86  Farris  v.  Houston,  74  Ala.  162; 
Otis  V.  McMiUan,  70  Ala.  46 ;  Pickett 
v.  Ferguson,  45  Ark.  177,  55  Am.  Eep. 
545;  Lawrence  v.  Webster,  44  Cal. 
385;  Eodgers  v.  Palmer,  33  Conn.  155; 
Winn  V.  Strickland,  34  Fla.  610,  19 
South.  606;  Eaines  v.  Hindman,  136 
Ga.  450,  Ann.  Cas.  1912C,  347,  38  L. 
E.  A.,  N.  S.,  863,  71  S.  E.  738; 
Worthy  v.  Tate,  44  Ga.  152;  Doty  v. 
Burdick,  83  111.  473;  Kinney  v.  Doe, 
8  Blaekf.  (Ind.)  350;  Stout  v.  Mer- 
rill, 35  Iowa,  47;  Fry  v.  Boman,  67 
Kan,  531,  73  Pae.  61;  Casey  v.  Greg- 
ory, 13  B.  Mon.  (Ky.),  505,  56  Am. 
Dec.  591 ;  Gregory  v.  Crab,  2  B.  Mon. 
(Ky.)  234;  Eyder  v.  Mansell,  66  Me. 
167;  Presstmau  v.  Silljacks,  52  Md. 
647;  Chamberlain  v.  Perry,  138  Mass, 


546;  Sherman  v.  Fisher,  138  Mich. 
391,  101  N.  W.  572;  Snyder  v.  Hem- 
mingway,  47  Mich.  549,  11  N.  W.  381; 
Tilleny  v.  Knoblauch,  73  Minn.  108, 
75  N.  W.  1039;  Brown  v.  Board  of 
Supervisors',  54  Miss.  230;  Dale  v. 
Parker,  143  Mo.  App.  492,  128  S.  W. 
510;  Eobinson  v.  Troup  Min.  Co.,  55 
Mo.  App.  662;  Higgins  v.  Turner,  61 
Mo.  249;  Eussell  v.  Allard,  18  N.  H. 
222';  Horner  v.  Leeds,  25  N.  J.  L. 
106;  Kibbe  v.  Crossman,  139  App. 
Div.  338,  124  N.  Y.  Supp.  3;  Barson 
V.  Mulligan,  198  N.  Y.  23,  90  N.  B. 
1127;  Bigler  v.  Furman,  58  Barb. 
(N.  Y.)  545;  Nellis  v.  Lathrop,  22 
Wend.  (N.  Y.)  121,  34  Am.  Dee.  285; 
Murrell  v.  Eoberts,  11  Ired.  (33  N. 
0.)  424,  53  Am.  Dec.  419;  Devacht  v. 
Newsam,  3  Ohio,  57;  Welchi  v.  John- 
son, 27  Okl.  518,  112  Pac.  989;  Indian 
Land  &  T.  Co.  v.  Clement,  22  Okl.  40, 
109  Pae.  1089;  Harvey  v.  Harvey,  26 
S.  C.  608,  2  S.  B.  3;  Bowser  v.  Bow- 
ser, 10  Humph.  (Tenn.)  49;  Franklin 
V.  Hurlbert,  1  Tex.  App.  Civ.  Cas., 
§  816;  Chase  v.  Dearborn,  21  Wis. 
57;  Hopcraft  v.  Keys,  9  Bing.  613, 
131  Eng.  Eeprint,  744;  Downs  v. 
Cooper,  2  Q.  B.  256,  1  G.  &  D.  573, 
6  Jur.  622,  11  L.  J.  Q.  B.  2,  114  Eng. 
Eeprint,  100;  Thatcher  v.  Bowman,  18 
Ont.  265.  See  note  to  Smith  v.  New- 
man, 53  L.  E.  A.  934. 
6T  Smythe  v.  Henry,  41  Ffid.  705. 
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a  claim  for  rent,  when  he  has  been  ousted  or  evicted  by  title 
paramownt,^^  or  when  the  lease  was  in  fact  void,  and  the 
relation  of  landlord  and  tenant  never  in  fact  existed.^® 
That  is  the  position  which  is  always  to  be  ascertained. 
The  point  to  be  sought  in  such  cases  is,  has  the  relation 
of  landlord  and  tenant  been  created.  For  example,  a  ten- 
ant may  be  in  possession  under  a  void  lease,  but  so  long  as 
he  is  not  disturbed  in  his  possession  what  cause  for  com- 
plaint can  he  legally  raise,  assuming  always  no  fraud  is 
alleged?  In  such  case  he,  at  all  events,  is  estopped  from 
denying  that  he  went  into  possession  recognizing  his  land- 
lord, irrespective  of  the  lease.®"  Where  a  lease  is  void, 
under  the  statute  of  frauds,  but  the  tenant  takes  pos- 
session of  the  property  leased  and  occupies  and  enjoys 
the  benefits  thereof  under  such  void  lease,  he  must  pay  the 


58  Farris  v.  Houston,  74  Ala.  162; 
Tewksbury  v.  Magraff,  33  Cal.  237; 
Camp  T.  Seott,  47  Conn.  366;  Wil- 
born  V.  Whitfield,  44  Ga.  51 ;  Doty  v. 
Burdiek,  83  111.  473;  Stout  v.  Merrill, 
35  Iowa,  47;  Foster  v.  Morris,  3  A. 
K.  Marsh.  (Ky.)  609,  13  Am.  Dee. 
205;  Sneed  v.  Jenkins,  8  Ired.  (30 
N.  C.)  27;  Pendleton  v.  Dyett,  4 
Cow.  (N.  T.)  581;  Hunt  v.  Cope,  1 
Gowp.  242,  98  Eng.  Eeprint,  1065. 

59  Milton  Y.  Haden,  32  Ala.  30,  70 
Am.  Dec.  523;  Keller  v.  Klopfer,  3 
Colo.  132;  Tribble  v.  Andersoji,  63 
Ga.  31;  Green  v.  Dietrich,  114,  111. 
636,  3  N.  E.  800;  Andrews  v.  Wood- 
cock, 14  Iowa,  397;  Dyer  v.  Curtis,  72 
Me.  181;  Holmes  v.  Turner's  Falls 
Co.,  142  Mass.  590,  8  N.  E.  646;  Bain 
V.  Matteson,  54  N.  Y.  663;  Weaver 
V.  Sturtevant,  12  E.  I.  537;  Ross  v. 
Cobb,  9  Yerg.  (Tenn.)  463;  Furlong 
V.  Garrett,  44  Wis.  Ill;  Hughes  v. 
Clarksville,  6  Pet.  (U.  S.)  369,  S 
L.  Ed.  430.  There  are  several  cases 
noted  apparently  in  conflict  with  the 
text,  but  examination  will  reveal  they 
need  not  be  so  considered.  They  are 
cited   for  reference:    Sharps   v.   Kel- 


ley,  5  Denio  (N.  Y.),  431;  Henley  v. 
Branch  Bajik,  16  Ala.  552;  Norton  v. 
Sanders,  1  Dana  (Ky.),  14;  Drane  v. 
Gregory,  3  B.  Mon.  (Ky.)  619;  Wil- 
son V.  Smith,  5  Yerg.  (Tenn.)  379. 

60  Emrich  v.  Union  Stock  Yard  Co., 
86  Md.  482,  38  Atl.  943;  Vinz  v. 
Beatty,  61  Wis.  645,  21  N.  W.  787 
(lease  executed  and  possession  given 
on  Sjinday) ;  Crawford  v.  Jones,  54 
Ala.  459;  Jaspar  Township  v.  Mar- 
tin, 161  Mieh.  336,  137  Am.  St.  Rep. 
508,  126  N.  W.  437;  Little  v.  Martin, 
3  Wend.  (N.  Y.)  219,  20  Am.  Dec. 
688;  King  v.  Murray,  28  N.  C.  62; 
Dobbsv.  Atlas  Elevator  Co.,  25  S.  D. 
177,  126  N.  W.  250.  The  following 
cases  have  sometimes  inaccurately 
been  cited  as  in  conflict  with  the  rule 
as  to  estoppel  under  void  leases: 
Chicago  etc.  K.  Co.  v.  Keegan,  152 
m.  413,  39  N.  E.  33;  Schenck  v. 
Stumpf,  6  Mo.  App.  381.  In  these 
cases,  however,  there  was  no  proof  of 
possession;  hence  no  estoppel.  In 
Crockett  v.  Althouse,  35  Mo.  App.  404, 
the  lease  had  been  "fraudulently  put 
upon"  the  lessees. 
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rent  under  tlie  terms  and  conditions  of  the  void  contract. 
Having  received  the  benefits  under  such  void  contract,  he 
will  be  estopped  from  asserting  the  invalidity  thereof,  and 
its  stipulations  concerning  rent  govern  the  parties  so  long 
as  possession  is  retained.  While  the  rule  may  not  be 
logical,  it  is  the  rule  established  by  the  authorities.^^  In 
a  recent  Michigan  case,^^  when  the  lessee  sought  to  set  up 
adverse  possession  grounded  on  a  void  lease  given  forty 
years  previotisly,  of  which  the  lessee  was  ignorant  until 
it  discovered  the  lease  among  some  old  papers,  the  court 
summarily  dismissed  the  claim,  saying,  "It  was  a  void 
lease,  but  there  was  recognition  of  the  lessor's  superior 
title  by  the  agreement  to  pay  rent.  Defendant  is  estopped 
from  saying  it  did  not  agree  to  pay  such  rent.  Such  hold- 
ing cannot  ripen  into  a  hostile  holding.  It  entered  as  a 
tenant,  and  not  as  owner."  We  have  excepted  from  con- 
sideration those  leases  void  as  being  contrary  to  public 
policy,  in  which  case  of  course  there  is  no  estoppel.  A  lease 
of  premises  for  the  purpose  of  prostitution  or  for  any  other 
immoral  object  is  a  contract  against  good  morals  and  abso- 
lutely void,  and  the  same  is  true  of  leases  that  contemplate 
the  doing  of  an  act  in  violation  of  law  and  the  settled 
public  policy  of  the  country.®'  The  tenant  may  also  show 
fraudulent  representations,^*  duress  practiced  by  the  land- 

61  Marr  v.  Bay,  151  111.  340,  26  L.  609;  Harvin  v.  Blaekman,  108  La. 
E.  A.  779,  37  N.  E.  1029;  Taylor,  426,  32  South.  452;  Suddarth  v.  Eob- 
Landlord  &  Tenant,  §  80;  Evans  v.  ertson,  118  Mo.  286,  23  S.  W.  151; 
Winona  Lumber  Co.,  30  Minn.  515,  Jackson  v.  Cuerden,  2  Johns.  Cas.  (N. 
16  N.  W.  404;  Brahn  v.  Jersey  aty  Y.)  353;  Miller  v.  MeBrier,  14  Serg. 
Forge  Co.,  38  N.  J.  L.  74.  &  E.    (Pa.)    382 ;   Boyer  v.   Smith,  5 

62  Jasper  Township  v,  Martin,  Watts  (Pa.),  55;  Jenches  v.  Cook,  9 
supra.  K.    I.    520;    Givens    v.    Mullinax,    4 

63  Dupas  V.  Wasaell,  Fed.  Cas.  No.  Eieh.  (S.  C.)  590,  55  Am.  Dec.  706; 
4182,  1  Dill.  213;  Taylor,  Landlord  &  Bedmond  v.  Bowles,  5  Sneed  (Tenn.), 
Tenant,  §  511;  Welder  v.  McComb,  547,  73  Am.  Deo.  153;  Hammons  t. 
10  Tex.  Civ.  App.  85,  30  8.  W.  822.  MoClure,   85   Tenn.   65,   2   S.  W.   37; 

64  Strauss  v.  Harrison,  79  Ala.  324;  Hammers  v.  Hanrick,  69  Tex.  412,  7 
Peralta  v.  Ginochio,  47  Cal.  459;  S.  W.  345;  Swift  v.  Dean,  11  Vt. 
Tison  V.  Yawn,  15  Ga.  491,  60  Am.  323,  34  Am.  Dec.  693.  See  note  to 
Dec.  708;  Carter  t.  Marshall,  72  HI.  Camp  v.  Camp,  13  Am.  Dec.  69. 
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lord,'^^  or  mistake  on  the  part  of  the  tenant,^®  but  the  clear 
burden  of  proof  is  on  the  tenant  primarily  to  show  such 
fraud  or  mistake,  which  must  be  sufficient  in  order  to  have 
set  aside  the  lease  in  such  a  suit.**^  Payment  of  rent  is  evi- 
dence of  possession  by  permission  and,  unless  explained, 
establishes  the  relation  of  landlord  and  tenant."^  The 
estoppel  arises  not  only  against  the  tenant,  but  against  all 
holding  under  him  or  in  privity  with  him,  and  in  favor  of 
all  persons  claiming  under  the  lessor.^"  It  continues  after 
the  lease  has  expired;  and  the  tenant  cannot  deny  his  land- 
lord's title  without  surrendering  possession  to  the  landlord 
or  attorney,  or  at  least  giving  notice  that  he  shall  claim 
under  another  and  better  title.'''* 


85  Hamilton  v.  Marsden,  6  Binn. 
(Pa.)  45;  Brown  v.  Dysinger,  1 
Rawle  (Pa.),  408;  Hall  v.  Benner,  1 
Penr.  &  W.  (Pa.)  402,  21  Am.  Dee. 
394;  Gravenor  v.  Woodhouse,  1  Bing. 
38,  130  Eng.  Reprint,  16.  See  note 
to  Camp  V.  Camp,  13  Am.  Dee.  69. 

66  Tewksbury  v.  Magraff,  33  Cal. 
237;  Wiggin  V.  Wiggin,  58  N.  H.  235; 
Lakin  v.  Dolly,  53  Fed.  333.  See 
cases  cited  in  note  64,  swpra. 

67  Kinney  v.  Doe,  8  Blaekf.  (Ind.) 
350 ;  Howell  v.  Aahmore,  22  N.  J.  L. 
261;  Beatty  v.  Fishel,  100  Mags.  448; 
People's  Loan  etc.  Assn.  v.  Whitmoie, 
75  Me.  117;  Williams  v.  Wait,  3  S.  D. 
210,  39  Am.  St.  Eep.  768,  49  N.  W. 
209. 

68  People  V.  Simpson,  50  Oal.  304; 
Lieitch  V.  Boyington,  84  111.  179; 
Eothsehild  v.  Williamson,  83  Ind.  387; 
Jones  V.  Howard,  3  Allen  (Mfias.), 
223;  Dunshee  v.  Grundy,  15  Gray 
(Mass.)  314;  Whalin  v.  White,  25  N. 
Y.  462;  McFarlan  v.  Watson,  3  N. 
Y.  286;  Vinz  v.  Bea.ttyy  61  Wis.  645, 
21  N.  W.  787;  Doe  v.  Wilkinson,  3 
Barn.  &  G.  413,  107  Eng.  Reprint,  787. 

69  Bishop  V.  Lalpuette,  67  Ala.  197 ; 
Earle  v.  Hale,  31  Ark.  470;  Standley 
V.  Stephens,  66  Cal.  541,  6  Pao.  420; 


White  V.  Barlow,  72  Ga.  887;  Hardin 
V.  Jones,  86  111.  313;  Worthington  v. 
Lee,' 61  Md.  530;  Page  v.  MeGlinch, 
63  Me.  472;  Coburn  v.  Palmer,  8 
Gush.  (Mass.)  124;  Woodruff  v.  Erie 
Ey.  Co.,  93  N.  Y.  609;  Luce  v.  Carley, 
24  Wend.  (N.  Y.)  451,  35  Am.  Dec. 
637;  Jackson  v.  Davis,  5  Cow.  (N.  Y.) 
123,  1.5,Am.  Dep,  451;  Bannon  7. 
Brandon,  34  Pa.  263,  75  Am.  Dee. 
655;  Doak  v.  Donelson,  2  Yerg. 
(Tenn.)  249,  24  Am.  Dee.  485; 
Emeriek  v.  Travener,  9  Gratt.  (Va.) 
220,  58  Am.  Deo.  217;  Willison  v. 
Watkins,  3  Pet.  (U.  S.)  43,  7  L.  Ed. 
596. 

70  Miller  v.  Lang,  99  Mass.  13; 
Hilbourn  v.  Fogg,  99  Mass.  11 ;  Morse 
V.  Goddard,  12  Met.  (Mass.)  177,  46 
Am.  Dee.  728;  Boston  v.  Bjnney,  11 
Pick.  (Mass.)  1,  22  Am.  Dec.  353; 
Zeller  v.  Eekert,  4  How.  (U.  S.)  290, 
11  L.  Ed.  979.  In  Robinson  v.  Holt, 
90  Ala.  115,  7  South.  441,  there  was 
no  notice  of  claim  under  another  title. 
The  tenant  merely  "repudiated  the 
relationship."  In  Boyer  v.  Smith, 
3  Watts  (Pa.),  449,  there  was  a 
fraudulent  surrender  by  the  tenant, 
who  was  properly  held  estopped. 
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§  285  (287).  As  between  others  holding  subordinate 
title — Bailees,  etc. — It  will  readily  be  recognized  that  the 
application  of  the  doctrine  of  estoppel  is  not  confined  to 
the  cases  just  enumerated.  The  principle  under  discussion 
not  only  applies  in  the  case  of  landlord  and  tenant,  but 
to  those  holding  a  subordinate  title  and  parties  to  contracts 
generally.  Thus,  one  who  holds  land  as  a  licensee  cannot 
question  the  title  of  him  by  whose  consent  he  obtained  p'os- 
session;''^  one  who  manufactures  goods  by  consent  of  and 
under  agreement  with  the  patentee  cannot  be  allowed  to 
prove  the  invalidity  of  the  patent. ''^  The  United  States 
supreme  court  in  an  oft-quoted  case  said,  "Having  actually 
received  profits  from  sales  of  the  patented  machine,  which 
profits  the  defendants  do  not  show  have  been  or  are  in 
any  way  liable  to  be  affected  by  the  invalidity  of  the  patent, 
its  validity  is  immaterial.  Moreover,  we  think  the  defend- 
ants are  estopped  from  alleging  that  invalidity.  They 
have  made  and  sold  these  machines  under  the  complainant 's 
title,  and  for  his  account ;  and  they  can  no  more  be  allowed 
to  deny  that  title  and  retain  the  profits  to  their  own  use, 
than  an  agent,  who  has  collected  a  debt  for  his  principal, 
can  insist  on  keeping  the  money,  upon  an  allegation  that 
the  debt  was  not  justly  due.'"*    And  a  licensee  in  a  suit 

n  Glynn  v.  George,  20  N.  H.  114;  render  the  sales  of  the  machine  illegal, 

Towne  v.   Butterfield,  97  Mass.   105;  so  as  to  taint  with  illegality  the  ob- 

Wilson  V.  Maltby,  59  N.  Y.  126;  Dills  ligation  of  the  defendants-  to  account. 

V.  Hampton,  92  N.  C.  565.  Even  where  money  has  been  received, 

T2  Jackson  v.  Allen,  120  Mass.  64;  either  by  an  agent  or  a  joint  owner, 

Forncrook  v.  Barnum,  54  Mich.  552,  by  force  of  a  contract  which  was  11- 

20  N.  W.  582;  Marston  v.  Swett,  82  legal,  the  agent  or  joint  owner  cannot 

N.  Y.  526;  Marsh  v.  Harris  Mfg.  Co.,  protect  himself   from  accounting   for 

63  Wis.  276,  22  N.  W.  516;  Jones  v.  what  was  so  received,  by  setting  up 

Burnham,  67  Me.  93,  24  Am.  Eep.  10 ;  the   illegality   of    the    transaction    in 

Kinsman  v.  Parkhurst,  18  How.    (XJ.  which    it    was    paid    to    him.     Thus, 

S.)  289,  15  L.  Ed.  385;  Eureka  Co.  v.  where  a  vessel  engaged  in  an  illegal 

Bailey  Co.,  11  Wall.   (U.  S.)   488,  20  trade  carried  freight  which  came  into 

L.  Ed.  209;  Noton  v.  Brooks,  7  Hurl.  the  hands  of  one  of  the  part  owners, 

&  N  499,  8  Jur.,  N.  S.,   155,  10  W.  and  on  a  bill  filed  by  the  other  part 

B.  Ill;   Crossley  v.  Dixon,  10  H.  L.  owner  for  an  account,  the  defendant 

Cas.  293,  11  Eng.  Eeprint,  1039.  '  relied  on  the  illegality  of  the  trade, 

73  Kinsman    v.    Parkhurst,    supra.  it  was  held  to  be  no  defense:   Sharp 

The  invalidity  of  the  patent  does  not  v.     Taylor,     2     Phil.     Ch.     801.    So 
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for  royalties  agreed  to  be  paid  cannot  set  up  and  prove  as 
a  defense  the  invalidity  of  the  patent,  assuming  there  is  no 
outstanding  decision  against  its  validity.''*  A  bailee  in- 
trusted with  the  care  of  goods  is  estopped  to  claim  that  the 
bailor  had  no  title  at  the  time  of  the  bailment/^  or  to  set 
up  the  title  of  a  third  person,  unless  the  bailment  is  deter- 
mined by  what  is  equivalent  to  an  eviction  by  title  para- 
mount.''®   But  while  the  bailee  cannot  avail  himself  of  the 


in  Tenant  r.  Elliott,  1  B.  &  P.  3,  4 
E.  E.  ,526,  the  defendant,  an  insur- 
ance broker,  having  effected  an  illegal 
insurance  for  the  plaintiff,  and  re- 
ceived the  amount  of  a  loss,  en- 
deavored to  defend  against  the  claim 
of  his  principal  by  showing  the  il- 
legality '  of  the  insu'ranee,  but  the 
plaintiff  recovered.  See,  also,  McBlair 
V.  Gibbes,  17  Hovf.  (59  XT.  S.)  232, 
15  L.  Ed.  132. 

74  United  States  T.  Harvey  Steel 
Co.,  196  U.  S.  310,  49  L.  Ed.  492,  25 
Sup.  Ct.  Eep.  240;  Kinsman  et  al.  v. 
Parkhurst,  18  How.  (IT.  S.)  289,  293, 
15  L.  Ed.  385;  Eureka  Company  v. 
Bailey  Company,  11  Wall.  (IT.  S.) 
488,  20  U  Ed.  209;  Victor  Talking 
Maeh.  Co.  v.  American  Graphophone 
Co.,  189  Fed.  859. 

76  Estes  V.  Boothe,  20  Ark.  583; 
Bondy  v.  American  Transfer  Co.,  15 
Cal.  App.  746,  115  Pac.  965;  Wetherly 
V.  Strauss,  93  Cal.  283,  28  Pac'. 
1045;  Jensen  v.  Eagle  Ore  Co., 
47  Colo.  306,  19  Ann.  Cas.  519, 
33  L.  E.  A.,  N.  S.,  681,  107  Pac. 
259;  Moses  v.  Taylor,  6  Mackey  (D. 
C),  255;  Davis  v.  Williams,  8  Ga. 
App.  86,  68  S.  B.  558;  Simpson  v. 
Wrenn,  50  HI.  222,  99  Am.  Dec.  511; 
Eeed  v.  Eeed,  13  Iowa,  5;  Thompson 
v.  Williams,  30  Kan.  114,  1  Pac.  47; 
Stephens  v.  Vaughan,  4  J.  J.  Marsh. 
(Ky.)  206,  20  Am.  Deo.  216;  Eoberta 
v.  Noyes,  76  Me.  590;  Casey  v.  Suter, 
36  Md.  1;  Osgood  v.  Nichols,  5  Gray 


(Mass.),  420;  Sinclair  v.  Murphy,  14 
Mich.  392;  Oehmen  v.  Portman,  153 
Mo.  App.  240,  133  S.  W.  104;  Pul- 
liam  V.  Burlingame,  81  Mo.  Ill,  51 
Am.  Eep.  229;  Hendricks  v.  Mount, 
5  N.  J.  L.  864,  8  Am.  Dee.  623;  Mul- 
lins  V.  Chickering,  110  N.  Y.  513,  1  L. 
E.  A.  463,  18  N.  E.  377,  18  N.  Y.  St. 
606 ;  Lain  v.  Gaither,  72  N.  ,C.  234 ;  Mc- 
Cafferty  v.  Brady  (Pa.),  9  Atl.  37; 
Manning  v.  Norwood,  2  Mill.  Const. 
(S.  C.)  374;  Moore  v.  Aldrich,  25 
Tex.  Supp.  276;  Burton  v.  Wilkinson, 
18  Vt.  186,  46  Am.  Dec.  145;  Kelly 
V.  Patehell,  5  W.  Va.  585;  Nudd  v. 
Montanye,  38  Wis.  511,  20  Am.  Eep. 
25;  Hentz  v.  The  Steamship  Idaho, 
93  IT.  S.  575,  23  L.  Ed.  978;  Wilson 
V.  Anderton,  1  Barn.  &  Ad.  450,  9 
L.  J.  K.  B.  48,  20  Eng.  Com.  L.  555, 
109  Eng.  Eeprint,   855. 

76  Eiddle  v.  Blair,  163  Ala.  314,  5 
South.  14;  Jensen  v.  Eagle  Ore  Co., 
47  Colo.  306,  19  Ann.  Cas.  519,  33 
L.  E.  A.,  N.  S.,  681,  107  Pac.  259; 
Barker  v.  S.  A.  Lewis  Storage  etc. 
Co.,  79  Conn.  342,  118  Am.  St.  Eep. 
141,  65  Atl.  143;  Seneca  Board  of 
Supervisors  v.  Allen,  99  N.  Y.  532, 
2  N.  E.  459;  Pulliam  v.  Burlingame, 
81  Mo.  11,  51  Am.  Eep.  229;  Moses 
V.  Taylor,  6  Mackey  (D.  C),  2o5; 
Dougherty  v.  Chapman,  29  Mo.  App. 
233;  Schrauth  v.  Dry  Dock  Sav. 
Bank,  86  N.  Y.  390;  Western  Transp. 
Co.  v.  Barber,  56  N.  Y.  544;  Pitt  v. 
Albritton,  34  N.  C.  74;  Kelly  v.  Pat- 
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title  of  a  third  person,  thougli  that  third  person  be  the  true 
owner,  for  the  purpose  of  keeping  the  property  for  himself, 
yet  he  may  show  as  a  defense  against  the  bailor  that  he 
has  actually  delivered  the  property  to  the  true  owner,  who 
had  the  right  to  possession  upon  demand  by  the  latter,  even 
before  legal  proceedings  have  been  commenced/®*  Such" 
demand  by  the  true  owner  is  equivalent  to  eviction  by  title 
paramount.  Stephen  thus  states  somewhat  differently  the 
general  rule:  "No  bailee,  agent,  or  licensee  is  permitted 
to  deny  that  the  bailor,  principal,  or  licensor,  by  whom  any 
goods  were  intrusted  to  any  of  them  respectively  was  en- 
titled to  those  goods  at  the  time  when  they  were  so  in- 
trusted. Provided  that  any  such  bailee,  agent,  or  licensee, 
may  show,  that  he  was  compelled  to  deliver  up  any  such 
goods  to  some  person  who  had  a  right  to  them  as  against 
his  bailor,  principal,  or  licensor,  or  that  his  bailor,  prin- 
cipal, or  licensor,  wrongfully  and  without  notice  to  the 
bailee,  agent,  or  licensee,  obtained  the  goods  from  a  third 
person  who  has  claimed  them  from  such  bailee,  agent,  or 
licensee."'''^  But  if  the  bailment  is  accepted  with  knowl- 
edge that  another  than  the  bailor  claims  the  subject  matter 
of  it,  the  bailee  cannot  set  up  the  claim  of  such  third  person 
against  the  bailor.''^    As  to  estoppel  under  contract  to  pur- 

ohell,  5  W.  Va.  585;   Hentz  v.   The  Eng.     Eeprint,     1039;      Gosling     v. 

Steamship  Idaho,  93  U.  S.  575,  23  L.  Birnie,    7   Bing.   339,   131   Eng.   Re- 

Ed.   978;   Cheesman  v.   Exall,  6  Ex.  print,  131;  Biddle  v.  Bond,  34  L.  J. 

341,  20  li.  J.  Ex.  209;  Shelsbury  v.  Q.  B.  137,  6  B.  &  S.  225,  11  Jur.,  N. 

Seatsford,     1    Yelv.     23;     Biddle    v.  S.,  425;  Wilson  v.  And«rton,  1  Barn. 

Bond,  34  L.  J.  Q.  B.  137,  6  B.  &  S.  &  Ad.  450,  109  Eng.  Eeprint,  855. 

225,  11  Jur.,  N.  S.,  425;  Betteley  v.  78  Ex  parte  Davies,  19  Ch.  D.  86. 

Reed,   4   Q.   B.   511.  In   this    case,    Jessel,    M.    E.,    said: 

TSa  Hentz  V.  The  Steamship  Idaho,  "There  are,  no  doubt,  cases  in  which 

fl3  U.  S.  575,  23  L.  Ed.  978;  Western  goods  have  been  taken  from  a  bailee 

Transp.  Co.  v.  Barber,  56  N.  Y.  544.  by  a  third  party,  who  claimed  them 

77  Reynolds'  Steph.  Ev.,  art.  105;  by    title    paramount,    and,    if    there 

Western   Transp.  Co.   v.   Barber,   56  has  been  no  fault  on  the  part  of  the 

N.    Y.    544;    King    v.    Richards,    6  bailee,   it   has   been   held   that   this 

Whart.  (Pa.)  418,  37  Am.  Dec.  420;  a  good  excuse  to  him  as  against  his 

Hentz   V.    The    Steamship    Idaho,    93  bailor.     An  illustration  of  this  is  the 

U.    S.  575,    23    L.    Ed.    978;    Cross-  old    case    of   Shelbury  v.     Seotsford, 

ley  v.  Dixon,  10  H.  L,  Cas.  293,  11  Yelv.     23,     80     Eng.     Eeprint,     17, 
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chase,  Bigelow''*  says  that  the  relation  which  the  purchaser 
of  land  not  fully  paid  for,  or  bought  subject  to  condition, 
b6ars  to  the  vendor  is  held  to  be  the  same  in  effect  in  equity 
as  that  between  landlord  and  tenant  so  far  as  the  doctrine  of 
estoppel  is  concerned ;  ^°  and  that  until  the  grantee  has  paid 
for  the  land,  he  holds  in  respect  of  the  payment  a  relation 
of  duty  to  the  grantor  similar  to  that  of  a  tenant  to  his  land- 
lord/* The  same  learned  author  collects  the  authorities 
for  the  proposition  that  "the  relation  of  landlord  and 
tenant  is  also  virtually  created,  so  far  as  the  question  of 
estoppel  is  concerned,  where  a  party  enters  into  possession 
of  land  under  a  contract  to  purchase  it ;  and  such  a  person, 
until  ousted  or  disturbed  in  possession  by  one  having  a 
paramount  title,  will  not  be  permitted  in  an  action  for  pos- 
session by  the  party  under  whom  he  entered  to  set  up  a 
title  inconsistent  with  his."^^ 


in  which  a.  stolen  horse  had  teen 
■bailed  by  the  thief  andi  had  been 
forcibly  taken  away  from  the  bailee 
by  the  rightful  owner,  and  it  waa 
held  that  the  thief  could  not  main- 
tain an  action  of  trover  for  the 
value  of  the  horse  against  the  bailee, 
on  the  ground  that  the  eviction  of 
the  horse  out  of  his  possession  vras 
a  discharge  in  lav?  of  his  promise  to 
return  it'  to  his  bailor.  But,  in  order 
that  the  bailee  may  be  able  to  avail 
himself  of  suoh  a  defence,  he  must 
himself  have  been  in  no  default.  If 
the  bailee,  knowing  of  the  adverse 
claim,  has  said  to  his  bailor,  'I  will 
sell  the  horse  for  you  if  you  will  let 
me  have  a  commission,  and  I  will 
hand  over  the  proceeds  to  you,'  he 
could  not  have  afterward  set  up 
against  his  bailor  the  title  of  the 
adverse  claimant,  because  he  would 
have  acted  with  his  eyes  open"; 
and  Lush,  L.  J.,  added:  "I  am  of 
opinion  that  when  a  person  in  such 
a  position,  knowing  of  two  adverse 
claims    to    goods    elects   to    take    the 


part  of  one  of  the  claimants  and  to 
sell  the  goods  as  his,  he  is  estopped 
from  afterward  denying  that  claim- 
ant's title.  If  he  had  not  taken  this 
course  he  would  have  been  entitled 
to  show  that  there  was  a  better 
title  in  the  bill  of  sale  holder;  there 
might  have  been  what  is  called  an 
eviction  of  the  trustee  by  title 
paramount." 

79  Bigelow  on  Estoppel,  5th  ed., 
545-547. 

80  Bush  V.  Marshall,  6  How.  (U. 
S.)  284,  13  L.  Ed.  440;  Galloway  v. 
Pinley,  12  Pet.  (U.  S.)  264,  9  L.  Ed. 
1079. 

81  The  case  cannot  be  considered 
as  holding  that  the  relation  exists 
beyond  the  duty  to  pay  the  pur- 
chase price:  Bigelow,  quoted  in 
Crumb  v.  Wright,  97  Mo.  13,  10  S. 
W.  74. 

82  Tennessee  &  C.  E.  Co.  v.  East 
Alabama  Ey.  Co.,  75  Ala.  516,  51 
Am.  Eep.  475;  Fitzgerald  v.  Spain, 
30  Ark.  95;  Lesher  v.  Sherwin,  80 
111.  420;  Pershing  v.  Canfield,  70  Mo. 
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§  286(288).  Acceptance  of  bills  of  exchange.  —  The 
principle  of  estoppel  is  frequently  applied  in  the  case  of 
the  acceptance  of  bills  of  exchange.  The  acceptor  by  such 
act  admits  the  genuineness  of  the  signatures  of  the  drawers 
and  the  competency  of  the  drawers  to  assume  that  respon- 
sibility.^^ The  rule  is  thus  stated  by  Stephen:  "No  ac- 
ceptor of  a  bill  of  exchange  is  permitted  to  deny  the  signa- 
ture of  the  drawer,  or  his  capacity  to  draw,  or,  if  the  bill 
is  payable  to  the  order  of  the  drawer,  his  capacity  to  in- 
dorse the  bill,  though  he  may  deny  the  fact  of  the  indorse- 
ment, nor,  if  the  bill  be  drawn  by  procuration,  the  authority 
of  the  agent  by  whom  it  purports  to  be  drawn  in  the  name 
of  the  principal,  though  he  may  deny  his  authority  to  in- 
dorse it.  If  the  bill  is  accepted  in  blank,  the  acceptor  may 
not  deny  the  fact  that  the  drawer  indorsed  it."**    But  by 


140;  Sayles  v.  Smith,  12  Wend.  (N. 
T.)  57,  27  Am.  Dee.  117;  Laey  v. 
Johnson,  58  Wis.  414,  17  N.  W.  246. 
83  First  Nat.  Bank  of  Chicago  v. 
Northwestern  Nat.  Bank,  152  111. 
296,  43  Am.  St.  Eep.  247,  26  L.  E.  A. 
289,  38  N.  E.  739;  Whitney  v.  Bun- 
nell, 8  La.  Ann.  429;  Williams  v. 
Drexel,  14  Md.  566;  Title  Guarantee 
etc.  Oo.  V.  Haven,  126  App.  Div. 
802,  111  N.  Y.  Supp.  305;  National 
Park  Bank  v.  New  York  Ninth  Nat. 
Bank,  46  N.  Y.  77,  7  Am.  Kep.  310; 
Ellis  V.  Ohio  Life  Ins.  etc.  Co.,  4 
Ohio  St.  628,  64  Am.  Dec.  610; 
Levy  .V.  United  States  Bank,  1  Binn. 
(Pa.)  27,  4  Dall.  (Pa.)  234,  1  L.  Ed. 
814;  Cowton  v.  Wickersham,  54  Pa. 
302;  Hoffman  v.  Bank  of  Milwaukee, 
12  Wall.  (U.  S.)  181,  20  L.  Ed.  366; 
Phillips  V.  Im  ThuTu,  L.  E.  1  C.  P. 
463,  35  L.  R.  C.  P.  220,  14  L.  T.  406; 
MeKenzie  v.  Fraser,  2  Eev.  Leg.  30; 
In  National  Park  Bank  v.  Ninth 
Nat.  Bank,  46  N.  Y.  77,  7  Am.  Eep. 
310,  the  rule  was  thus  stated:  "For 
more  than  a  century  it  has  been 
held  and  decided,  without  question, 


that  it  is  incumbent  upon  the 
drawee  of  a  bill,  to  be  satisfied  that 
the  signature  of  the  drawer  is 
genuine,  that  he  is  presumed  to 
know  the  handwriting  of  his  corre- 
spondent; andj  if  he  accepts  or  pays 
a  bill  to  which  the  drawer's  name 
has  been  forged,  he  is  bound  by  the 
act,  and  can  neither  repudiate  the 
acceptance  nor  recover  the  money 
paid."  And^  speaking  of  Price  v. 
Neal,  3  Burr.  1354,  97  Eng.  Reprint, 
871,  it  was  said:  "But  as  applied  to 
the  case  of  a  bill  to  which  the  signa- 
ture of  the  drawer  is  forged,  ac- 
cepted, or  paid,  by  the  drawee,  its 
authority  has  been  uniformly  and 
fully  sustained,  and  the  rule  extends 
as  well  to  the  case  of  a  bill  paid 
upon  presentment,  as  to  one  accepted 
and  afterward  paid." 

8*  Reynolds'  Steph.  Ev.,  art.  104; 
Hoffman  v.  Bank  of  Milwaukee,  12 
Wall.  (U.  S.)  181,  20  L.  Ed.  366; 
National  Bank  v.  Bangs,  106  Mass. 
441,  8  Am.  Rep.  349;  White  v.  Con- 
tinental Nat.  Bank,  64  N.  Y.  316, 
21  Am.  Rep.  612;  Garland  v.  Jacomb, 
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accepting  and  paying  a  bill  the  drawee  is  not  held  to  a 
knowledge  of  a  want  of  genuineness  of  any  other  part  of  the 
instrument,  or  of  any  other  names  appearing  thereon,  or 
of  the  title  of  the  holder.^*  "Where  indorsements  are  made 
on  a  hill  before  it  has  left  the  drawer's  hands  the  acceptor 
is  estopped  from  denying  the  genuineness  of  the  indorse- 
ment;^" and  conversely  is  not  so  estopped  where  the  in- 
dorsements are  made  after  the  drawer  has  parted  with  the 
instrument.*^ 

:  §  287  (289).  Admissions  implied  by  conduct. — We  have 
already  seen  that  admissions  are  not  limited  to  any  par- 
ticular form.  They  may  not  only  be  in  the  form  of  declara- 
tions, verbal  or  written,  but  may  be  implied  from  the 
conduct  or  -acts  of  parties  as  well  as  from  their  language. 
Thus,  the  payment  of  interest  or  a  part  of  a  debt  is  an 
admission  of  the  debt.**  Where  a  landlord  stands  by  with- 
out objection  and  sees  a  tenant  make  alterations  beyond 
his  right,  it  is  an  admission  that  the  landlord  means  to  be 
bound  by  the  tenant's  acts;*^  and  if  a  landlord  makes  re- 
pairs, it  is  an  admission  that  it  is  his  duty  and  not  that 
of  the  tenant.®*  When  an  account  is  rendered  and  no  ob- 
jection is  made  within  a  reasonable  time,  this  is  an  admis- 
sion prima  facie  by  the  party  charged  that  the  account  is 
correct;®^  but,  of  course,  the  presumption  of  assent  may  be 

L.  E.  8  Ex.  216;  Sanderson  v.  CoU-  87  Canal  Bank  v.  Bank  of  Albany, 

man,  4  Man.  &  G.  209,  4  Seott   (N.  1  Hill   (N.  T.),  287.     See  generally 

E.)     638;     Robinson    v.     Tarrow,     7  on  this  subject  tlie  interesting   cases 

Taunt.  445,   1  Moore,  150,   18  E.  E.  collected  in  Bigelow,  5tli  ed.,  c.  16. 

537.  88  Washer  v.  White,  16  Ind.   136. 

85  Espy  V.  Bank  of  Cincinnati,  18  In  general,  see  §  275,  ante.     The  fol- 

Wall.    (XT.   S.)    604,   21   L.   Ed.   947;  lowing  Canadian   cases  are  illustra- 

Hoffman  v.  Bank  of  Milwaukee,  12  tive:  BouU  v.  Keefe,  34  N.  S.  E.  15; 

Wall.  (U.  S.)  181,  192,  20  L.  Ed.  366.  Brown  v.  Cockburn,  37  XJ.  C.  E.  592; 

See,    also,    Ellis    v.    Ohio    Life    Ins.  Allan  v.  Eowe,  1  Eq,  41;   Moody  v. 

etc.  Co.,  4  Ohio  St.  628,  64  Am.  Dee.  Jones,  19  S.  C.  E.  266. 

610.  89  Doe  V.  Pye,  1  Esp.  366. 

80  Hortsman  v.  Henshaw,  11  How.  90  Eeadman  v.  Conway,  126  Mass, 

(U.  S.)   177,  13  L.  Ed.  653;  Coggill  374. 

V.    American   Exchange   Bank,   1   N.  81  Willis  v.  Jernegan,  2  Atk.  252, 

Y.  113,  49  Am.  Dee.  310,  4  How.  Pr.  26    Eng.    Eeprint,    555;    Murray    v. 

183.  Toland,  3  Johns.   Ch.    (N.  Y.)   569; 
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rebutted.®^  Assuming  to  act  as  an  officer  is  an  admission 
by  the  person  so  acting  tbat  he  is  such  officer,  and  that  he  is 
subject  to  the  liabilities  incident  to  the  office.®*  "So  where 
one  has  recognized  the  official  character  of  another  by 
treating  with  him  in  such  character  or  otherwise,  this  is  at 
least  prima  facie  evidence  of  his  title  against  the  party  thus 
recognizing  it.  "^*  Where  a  party  omits  to  assert  a  claim 
to  a  sum  of  money  when  all  his  demands  are  submitted 
to  an  arbitrator,  such  conduct  is  construed  as  an  admission 
against  him  when  he  subsequently  asserts  a  claim  to  the 
same  money.®^  Where  the  party  claimed  certain  property, 
the  property  tax  list  made  out  and  sworn  to  by  him  omit- 
ting such  property  was  competent  as  an  admission  incon- 
sistent with  his  claim.^®  Settlement  of  an  account  for 
maintaining  a  pauper  has  been  construed  as  an  admission 
of  the  liability  of  the  settler  and  a  recognition  that  such 
pauper's  maintenance  belonged  as  of  duty  to  the  settler.®'' 
Where  a  party  accepts  the  benefits  of  an  agreement  with- 
out protest  or  intimation  that  he  would  not  be  bound 
thereby,  his  act  estops  him  from  afterward  changing  his 
position.®*  Where  a  judgment  creditor  executes  a  satis- 
faction piece  and  in  consequence  thereof  the  debtor  aban- 
dons an  appeal  against  the  judgment,  the  creditor  is  es- 
topped from  proceeding  when  he  discovers  the  release  to  be 
void;  but  if  it  be  shown  the  satisfaction  piece  was  im- 
properly procured,   the   doctrine   of   estoppel  would  not 

Wiggins  V.  Burkham,   10  Wall.   (XT.  104,    103    Eng.    Reprint,    715;    Rad- 

S.)  129,  19  L.  Ed.  885;  Guernsey  v.  ford  v.  Mcintosh,  3  Term  Eep.  632, 

Rexford,  63  N.  T.  631.  100  Eng.  Reprint,  773;  Pritchard  v. 

92  Guernsey  v.  Rexford,  63  N.  T.  Walker,  3  Car.  &  P.  212;  Dickinson 
631.  V.  Coward,  1  Barn.  &  Aid.  677,  106 

93  Trowbridge    v.    Baker,    1    Cow.  Eng.  Reprint,  249. 

(N.  Y.)   251     (action  against  a  toll-  »5  Moore  v.  Dunn,  42  N.  H.  471. 

gatherer) ;  Rex   v.  Borrett,  6  Car.  &  86  Lef ever  v.  Johnson,  79  Ind.  554. 

P.    124    (criminal    action    against    a  97  Town    of    Sharon    v.    Town    oi' 

letter-carrier);     Lister    v.    Priestly,  Salisbury,  29  Conn.  113. 

Wig.htw.    67    (action   against   a   col-  98  Wright  v.  Lieth,  146  Iowa,  290, 

lector  of  taxes).  ,  125  IST.  W.  220;   Sioux  City  y.   Chi'- 

94  1  Greenl.  Ev.,  §  195,  and  cases  «ago    etc.    Ry.    Co.,    129   Iowa,    694, 
cited;   Peacock  v,  Harris,   10  Bast,  113  Am.  St.  Rep.  500,  106  N.  W.  183. 
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apply.'^  Where  a  defendant  gives  a  statement  of  par- 
ticulars to  a  plaintiff  under  an  order  of  court  and  plaintiff 
relies  on  them,  the  defendant  is  estopped  from  denying 
their  accuracy.^""  When  a  property  was  yielded  to  an  ad- 
ministrator in  his  representative  capacity  by  a  relative  of 
his  decedent  as  belonging  to  the  estate  and  dealt  with  by 
him  accordingly,  the  relative  is  estopped  from  afterward 
asserting  a  personal  claim  to  such  property.^  The  failure 
of  an  honest  grantee  to  place  his  deed  of  record  is  some- 
times held  to  operate  as  an  estoppel  upon  the  grantee  in 
favor  of  the  creditors  of  the  grantor.  In  such  cases  the 
estoppel  is  founded  upon  the  negligent  conduct  of  the 
grantee,  which  is  held  to  constitute  a  constructive  fraud 
upon  the  creditors  of  the  grantor.  But  the  doctrine  of 
constructive  fraud,  as  applied  to  the  case  of  the  merely 
negligent  failure  of  a  grantee  to  record  his  conveyance, 
does  not  render  the  deed  itself  void,  but  only  estops  the 
grantee  from  claiming  his  rights;  under  the  deed,  to  the 
prejudice  of  the  creditors  of  the  grantor.^  A  very  strong 
case  comes  from  Utah.*  A.  husband  and  wife  were,  as  they 
thought,  divorced.  The  wife  married  again.  The  first 
husband  continued  to  live  in  the  same  town  as  a  single 
man  and  disposed  of  his  property  boiw  fide  as  such.  A  few 
months  before  her  first  husband 's  death,  the  woman  learned 
she  was  not  legally  divorced  from  him,  but  she  continued 
with  the  second  husband  and  joined  in  his  conveyances  as 
his  wife.  She  claimed  her  dower  out  of  the  first  hus- 
band's estate  as  against  innocent  purchasers  for  value  and 
was  held  estopped  by  her  conduct.  It  is  an  established 
rule  in  California  that  when  one  lays  out  a  tract  of  land 
into  lots  and  streets,  and  sells  the  lots  by  reference  to  a 

'      99  Hunter  v.  Wabash  Ry.  Co.,  149  l  Mayer    v.    MeCracken,    245    111. 

Mo.  App.  243,  130  S.  W.  103.      '  551,  92  N.  B.  355. 

100  Mudgett   V.   Grand  Trunk   "Ry.  2  Smith   v.  Cleaver,  25  8.  D.  351, 

of  Canaaa.,   65   MisC.   Eep.   304,   119  126  N.  W.  58P. 

N.  Y.  Siipp.  843.  This  is,  however,  8  Hilton  v.  Sloan,  37  Utah,  359, 
aa  much  in  the  nature  of  a  judicial  108  Pao.  689,  in  which  the  opinion 
:i,(imission  aa  an  admission  by  con-  of  Frlck,  J.,  is  a  monument  of  in- 
duct, dustry  and  sound  law. 
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map  which  exhibits  them  as  they  lie  with  relation  to  each 
other,  the  purchasers  have  a  private  easement,  not  only 
in  the  streets  and  ways  abutting  on  their  lots  and  leading 
therefrom  to  some  public  place  or  highway,  but  also  in 
the  streets  and  ways  leading  therefrom  to  other  lots,  and 
this  private  easement  in  such  streets  or  ways,  is  entirely 
independent  of  any  dedication  thereof  to  public  use,  but 
constitutes  a  private  appurtenance  to  the  lots  so  sold,  of 
which  the  owner  cannot  be  deprived  except  by  due  process 
of  law.*  Where  a  stockholder,  having  bought  property  on 
his  own  credit  for  a  corporation,  deceitfully  caused  the 
creditor  to  assign  his  debt,  and  for  his  own  protection  pro- 
cured the  assignee  to  sue  the  corporation  and  obtain  judg- 
ment, he  was  himself  estopped  when  he  was  sued  by  the 
creditor  from  urging  that  the  creditor  was  estopped  by 
the  judgment.  He  was  estopped  to  allege  estoppel.^  Any 
indications  which  show  or  tend  to  show  a  consciousness  of 
guilt  by  a  person  suspected  or  charged  with  crime  or  wrong- 
doing, who  may  after  such  indications  be  suspected  or 
charged,  are  admissible  evidence  against  him.  Thus  flight, 
living  under  an  assumed  name,  attempt  to  escape,  resist- 
ance to  arrest,  concealment,  failure  to  appear  for  trial  when 
under  bonds,  are  all  facts  which  may  tend  to  show  con- 
sciousness of  guilt  and  are  in  common  practice  received 
in  evidence  as  relevant.®    In  like  manner  the  demeanor  of 

4  Danielson  v.  Sykes,  157  Cal.  686,  under   an   assumed  name:   People   v. 
109  Pae.  87.  Winthrop,:  118  Cal.  83,  50  Pac.  390; 

5  Kamm  v.  Eees,  177  Fed.  14,  100  Jaokson    v.    State,    106    Ala.    12,    17 
C.  C.  A.  432.  South.  333;  Barron  v.  People,  73  111. 

8  As  to  flight:  Hex  v.  Hazy,  2  Car.  256;   State  v.  Stewart,  65  Kan.  371, 

&  P.  458;  Allen  y.  United  States,  164  69  Pac.  335;  attempt  to  escape:  Clark 

U.  S.  492,  41  L.  Ed.  528,  17  Sup.  Ct.  v.    Commonwealth    (Ky.),    32    S.    W. 

Rep.  154;  Basham  v.  Commonwealth,  131;   Panning  v.   State,  14  Mo.  386; 

87  Ky.  440,   9  S.  W.   284;    State  v.  Anderson  v.   Commonwealth,   100  Va. 

Lyons,    7    Idaho,   530,    64    Pac.    236;  860,  42  S.  E.  865;   resistance  to  ar- 

State  T.   Seymour,  94  Iowa,   699,  63  resi;    People   v.    Flannelly,    128    Cal. 

N.  W.  661;   Baker  v.  Commonwealth  83,   60   Pae.   670;    Carr   v.   State,   45 

(Ky.),  17  S.  W.  625;  State  v.  (Kent)  Ma.  11,  34  South.  892;   Anderson   v. 

Pancoast,  5  N.  D.  516,  35  L.  E.  A.  State,   147  Ind.  445,   46   N.   E.   901; 

518,  67  N.  W.  1052;  State  y.  Baptiste,  Probasco  v.  Cook,  39  Mich.  714;  con- 

105   La.   661,   30   South.    147;   living  eealment:  Flanagin  t.  State,  25  Ark. 
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a  party  at  the  trial  tending  to  show  consciousness  of  wrong- 
doing, false  or  deceptive  explanation,  and  suborning,  fab- 
ricating, or  suppressing  testimony,  may  be  shown.''  It  is 
even  held  that  the  refusal  to  submit  to  a  superstitious  test, 
as  placing  the  hand  upon  the  body  of  the  murdered  man, 
may  be  proved.*  Of  course,  the  weight  of  the  testimony 
of  the  character  mentioned  in  this  section  must  depend 
upon  all  the  circumstances  of  the  ease,  and  it  is  always  open 
to  explanations.  It  frequently  happens  that  as  part  of  the 
res  gestae,  conduct  of  a  party  indicating  consciousness  of 
innocence  will  be  relevant;  and  even  when  not  part  of  the 
res  gestae  such  testimony  has  in  a  few  instances  been  re- 
ceived, but  often  it  is  rejected." 


92;  Commonwealth  v.  ToUiver,  119 
Mass.  ,312;  People  v.  Pitcher,  15 
Mich.  397;  failure  to  appewr  for  trial: 
Barton  v.  State,  154  Ind.  670,  57  N. 
E.  515;  Saylor  v.  Commonwealth 
(Ky.),  57  S.  W.  614;  Barron  v.  Peo- 
ple, 73  111.  256.  Failure  of  accused  to 
attempt  escape:  See  note  to  Linger- 
felt  V.  State,  5  Ann.  Cas.  311,  and 
note  9,  post. 

T  As  to  demeanor:  Boykin  v.  Peo- 
ple, 22  Colo.  496,  45  Pao.  419;  but  in 
Purdy  V.  People,  140  111..  46,  29  N. 
E.  700,  this  was  limited  to  his  de- 
meanor on  the  witness-stand;  false- 
hood: Jones  V.  State,  59  Ark.  417,  27 
S.  W.  601;  Commonwealth  v.  De- 
vaney,  182  Mass.  33,  64  N.  E.  402; 
State  V.  Furgerson,  162  Mo.  668,  63 
S.  W.  101 ;  Coleman  v.  People,  58  N. 
Y.  555;  subornation:  Bgan  v.  Bowker, 
5  Allen  (Mass.),  449;  McHugh  v. 
McHugh,  186  Pa.  197,  65  Am.  St. 
Eep.  849,  41  L.  B.  A.  805,  40  Atl. 
410;  United  States  Brewing  Co.  v. 
Buddy,  203  111.  306,  67  N.  E.  799; 
fabrication  or  suppression  of  testi- 
mony: People  V.  Chin  Hane,  108  Cal. 
597,  41  Pae.  697;  State  v.  Hogan,  67 


Conn.  581,  35  Atl.  508;  Keesier  v. 
State,  154  Ind.  242,  56  N.  E.  232; 
Adams  v.  Swift,  172  Mass.  521,  52 
N.  E.  1068;  State  v.  Eozum,  8  N.  D. 
548,  80  N.  W.  477;  Snell  v.  Bray,  56 
Wis.  156,  14  N.  W.  14.  See  §  17, 
ante. 

8  State  V.  Wisdom,  119  Mo.  539, 
24  S.  Mr.  1047. 

8  Evidence  of  voluntary  surrender 
or  refusal  to  escape,  admitted:  White 
V.  State,  111  Ala.  92,  21  South.  330; 
Boston  v.  State,  94  Ga.  590,  21  S.  E. 
603;  rejected:  Dorsey  v.  State,  110 
Ala.  38,  20  South.  450;  Vaughn  v. 
State,  130  Ala.  18,  30  South.  669; 
People  V.  Shaw,  111  Cal.  171,  43  Pac. 
593;  Kennedy  v.  State,  101  Ga.  559, 
28  S.  E.  979;  State  v.  McLaughlin, 
149  Mo.  19,  50  S.  W.  315;  State  v. 
Wilcox,  132  N.  C.  1120,  44  S.  E.  625 ; 
State  V.  Bickle,  53  W.  Va.  597,  45 
S.  E.  917.  The  question  of  how  the 
testimony  was  obtained  does  not  af- 
fect its  admissibility,  except,  of 
course,  in  cases  of  duress,  etc.  See 
excellent  note  on  this  subject  to  State 
V.  Turner,  136  Am.  St.  Kep.  135. 
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§  288  (290).  Same — Repairing  defective  machinery  or 
highways. — The  question  naturally  arises,  as  to  what  the 
person  charged  with  the  responsibility  of  property  is  to  do 
with  such  property  after  an  accident  upon  it  on  which  an 
action  of  negligence  may  be  based .  Is  he  to  leave  it  in  the 
same  condition  as  when  the  injury  was  occasioned  or  is  he 
to  repair  or  renew  it?  It  surely  admits  of  no  argument. 
Take  a  familiar  case, — the  breaking  of  the  planking  of  a 
wooden  platform.  Is  the  party  to  leave  the  broken  plank  by 
reason  of  the  possible  suggestion  that  his  repairing  it  will 
create  a  presumption  of  prior  negligence  ?  Is  he  to  run  the 
risk  of  a  subsequent  action  for  negligence  by  reason  of  leav- 
ing the  defect  so  known  to  him?  Nevertheless,  the  attempt 
has  often  been  made  to  draw  an  inference  of  prior  negligence 
from  the  fact  that,  since  the  act  complained  of,  the  defend- 
ant has  repaired  the  alleged  defect  or  adopted  some  new 
precaution.^"  A  few  exceptional  cases  under  peculiar  cir- 
cumstances admit  such  evidence,  but  the  great  weight  of 
authority  holds  that  it  is  incompetent.  In  some  instances 
evidence  of  this  character  has  been  rejected  on  the 
ground  that  persons  making  the  change  were  not  shown 
to  have  authority  to  make  admissions  for  or  to  charge  the 
defendant  by  such  acts.^*  But  evidence  of  this  character 
is  clearly  open  to  a  much  more  serious  objection,  as  was 

10  Pennsylyania  Ey.  Co.  t.  Hender-  Am.    St.    Rep.    307-310.     See,    also, 

son,  51  Pa.  315;   MeKee  v.  Bidwell,  §  163  et  seq.,  ante. 

74  Pa.  218;   St.  Louis  &  S.  T.  Ey.  i^  Hodges  v.  Percival,  132  111.  53, 

Co.  V.  Weaver,  35  Kan.  412,  57  Am.  23  N.  E.  423;  Terre  Haute  Ry.  Co.  v. 

Eep.  176,  11  Pae.  408;   St.  Joseph  &  ^lem,  123   Ind.   15,   18   Am.  St.  Rep. 

D.  C.  R.   Co.  y.  Chase,  11  Kan.   47;  303,  7  L.  R.  A.  588,  23  N.  E.  965; 

Kansas  Pac.  Ey.  Co.  y.  Miller,  2  Colo.  Hudson  y.  Chicago  Ry.  Co.,  59  Iowa, 

AAo     xr         ■        r.u-  <■      i>      n„         581.  4*  Am.  Rep.  692,  13  N.  W.  735; 

442;   Hemmi  y.  Chicago  etc.  Ry.  Co.,  '  t>     v  t 


102  Iowa,  25,  70  N.  W.  746.     These 


Cramer  v.  Burlington,  45  Iowa,  627; 

.     „  Ely  V.  St.  Louis  etc.  Ry.  Co.,  77  Mo. 

cases  have  aU  been  practically  over-  -.i      -r.  m.        i  ■      m     . 

'^  ■"  34;    Dougan    y.    Cnaraplam    Trailsp. 

ruled     by    later     decisions.     On     the  Co.,  56  N.  Y.  1 ;  Baird  v.  Daly,  57  N. 

general    subject    of    this    section    see  y    ggg^   ^g    j^^    ^^_    4gg.    jj^j^   ^ 

notes   to   St.   Louis   etc.   Ry.    Co.    v.  Delaware  L.  &  W.  Ry.  Co.,  73  N.  Y. 

Weaver,   57   Am.   Rep.    183-187,   and  468;  Jennings  v.  Town  of  Albion,  90 

Terre  Haute  etc.  R.  Co.  v.  Clem,  18  Wis.  22,  62  N.  W.  926. 
Evidence  II — 37 
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well  stated  in  a  Minnesota  case :  "Sucli  acts  afford  no  legiti- 
mate basis  for  construing  such  an  act  as  an  admission  of 
previous  neglect  of  duty.  A  person  may  have  exercised 
all  the  care  which  the  law  required  and  yet,  in  the  light 
of  his  new  experience,  after  an  unexpected  accident  has 
occurred,  and  as  a  measure  of  extreme  caution,  he  may 
adopt  additional  safeguards.  The  more  careful  a  person 
is,  the  more  regard  he  has  for  the  lives  of  others,  the  more 
likely  he  would  be  to  do  so,  and  it  would  seem  unjust  that 
he  could  not  do  so  without  being  liable  to  have  such  acts 
construed  as  an  admission  of  prior  negligence.  We  think 
such  a  rule  puts  an  unfair  interpretation  upon  human  con- 
duct and  virtually  holds  out  an  inducement  for  continued 
negligence.  "^2  The  law  is  now  settled  and  the  courts,  both 
of  the  United  States  and  of  the  various  states,  including 
Kansas  and  Pennsylvania,  which  may  now  be  said  to  have 
come  into  line  with  the  others,^^  have  pronounced  in  no 
uncertain  voice  that  no  such  inference  arises,  and  there- 
fore evidence  of  subsequent  repairs  is  inadmissible.  The 
United  States  supreme  court  says  in  a  case  wherein  the 
question  was  directly  presented  whether,  in  an  action  for 
injuries  caused  by  a  machine  alleged  to  be  negligently  con- 
structed, a  subsequent  alteration  or  repair  of  the  machine 
by  the  defendant  is  competent  evidence  of  negligence  in 
its  original  construction:  "Upon  this  question  there  has 
been  some  difference  of  opinion  in  the  courts  of  the  sev- 
eral states.  But  it  is  now  settled,  upon  much  considera- 
tion, by  the  decisions  of  the  highest  courts  of  most  of  the 
states  in  which  the  question  has  arisen,  that  the  evidence 
is  incompetent,   because   the   taking  of    such   precautions 

12  Morse  v.  Minneapolia  Co.,  30  45  Pae.  100,  it  is  laid  down  in  au 
Minn.  465,  16  N.  W.  358,  overruling  action  for  injuries  caused  by  falling 
previous  decisions.              '  rock,  that  it  is  not  competent,  on  the 

13  In  Baran  v.  Eoading  Iron  Co.,  trial  of  an  action  for  damages  for 
202  Pa.  274,  51  Atl.  979,  Fell,  J.,  causiflg  the  death  of  another  by 
is  at  considerable  pains  to  disavow  negligence,  to  permit  the  plaintiff  on 
the  impression  which  some  of  the  the  trial,  to  prove  that  soon  after  the 
earlier  cases  conveyed  to  the  eon-  accident  occurred  the  company  re- 
rrary,  and  in  Kansas  in  Cherokee  etc.  paired  the  roof  of  the  mine  at  the 
Min.  Co.  v.  Britton,  3  Kan.  App.  29:i,  point  where  the  loose  rock  fell  from. 
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against  the  future  is  not  to  be  construed  as  an  admission 
of  responsibility  for  the  past,  has  no  legitimate  tendency 
to  prove  that  the  defendant  had  been  negligent  before  the 
accident  happened,  and  is  calculated  to  distract  the  minds 
of  the  jury  from  the  real  issue,  and  to  create  a  prejudice 
against  the  defendant."^*  This  ruling  has  been  adopted 
in  a  large  number  of  illustrative  cases.^^  In  an  action  by 
the  government  for  damages  to  a  breakwater  by  collision, 
evidence  of  notice  to  mariners  issued  by  the  government 
three  months  after  the  accident  describing  the  breakwater 
and  calling  attention  to  lights  is  incompetent.^"  Argu- 
ments and  charges  based  on  the  assumption  that  after  a 
fire  alleged  to  have  been  caused  by  the  failure  to  equip  a 
mill  with  a  proper  spark-arrester,  defendant  made  changes 
in  the  arrester,  and  that  such  changes  evidenced  prior  de- 
fective conditions,  are  erroneous."  In  an  action  against 
a  city  for  injuries  caused  by  a  defective  sidewalk,  evidence 
that  after  the  injury  the  city  notified  abutting  owners  to 
repair  and  afterward  itself  repaired  it  is  inadmissible.^* 
In  an  action  by  a  town  against  a  street  railroad  to  recover 
the  amount  of  a  judgment,  which  the  town  had  been  com- 
pelled to  pay  for  personal  injuries  caused  by  a  defective 
highway,  where  the  defect  was  alleged  to  have  been  caused 
by  defendant's  negligence  in  taking  down  a  railing,  evi- 
dence of  replacement  as  an  admission  of  previous  neglect 
was  inadmissible.**  Where  a  railway  clerk  had  been  in- 
jured by  a  mail-grab  coming  in  contact  with  a  post,  evi- 
dence that  the  post  had  been  moved  since  the  occurrence 
was  rejected.  That  after  an  occurrence  resulting  in  injury 
to  one  person,  another  who  is  sought  to  be  held  accountable 

1*  Columbia    etc.    E.    Co.    v.    Haw-  (L.    C.    Thompson),    Supplepient    3, 

thorne,  144  U.  S.  202,  36  L.  Ed.  405,  220;  Supplement  5,  330. 

1'2   Sup.   Ct.  Eep.  591.     Approved  in  w  Davidson    S.    S.    Co    v. ,  United 

Southern  Pac.  Co.  v.  Hall,  100  Fed.  States,  142  Fed.  315,  73  C.  C.  A.  425. 

760,  and  in  Stevens  v.  Boston  Elevated  n  Wa,ger  v.  Lamont,  135  Mich.  521, 

By.  Co.,  184  Mass.  476,  69  N.  E.  338,  98  N.  W.  1. 

although    the    last-named    case    dealt  is  ;i^ailey  v.  Kansas  City,  189  Mo. 

with  a  disobedience  of  an  established  503,  87  S.  W.  1182. 

rule.,  19  Waterbury    v.    Waterbiiry    Trac- 
ts Notes  to  United  States  Reports  tion  Co.,  74  Conn,  152,  50  Atl.  3. 
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therefor  took  additional  precautions  to  prevent  others  from 
being  likewise  injured,  can  neither  justly  nor  logically  be 
regarded  as  an  admission  on  his  part  that  he  was  negligent 
in  not  sooner  observing  such  precautions.^"  The  rule  has 
been  applied  where  a  well  was  filled  up  after  a  child  had 
been  injured  by  falling  in.^^  In  an  action  by  an  einployee 
for  injuries  alleged  to  have  been  caused  by  the  negligent 
arrangement  of  machinery,  evidence  that  after  the  accident 
the  machinery  was  moved  to  another  part  of  the  room  is 
incompetent.^^  In  an  action  for  injuries  caused  by  the 
explosion  of  a  boiler  alleged  to  be  improperly  supported, 
and  imprudently  allowed  to  cool  while  connected  with 
boilers  in  operation,  evidence  that  the  replacing  boiler  was 
differently  supported  and  the  other  boilers  thereafter  dis- 
connected while  cooling  is  inadmissible.^*  Evidence  of  a 
change  in  the  position  of  a  guard  on  a  mangle  after  an 
injury  to  a  girl  working  the  mangle  is  not  admissible.^* 
So  evidence  of  the  repair  of  a  railway  depot  platform,^^  of 
alleged  defects  in  machinery,^^  and  the  fact  that  a  city  filled 
up  an  excavation  in  a  sidewalk  after  an  accident,^''  are 
equally  inadmissible.  The  whole  trend  of  the  decisions 
is  to  exclude  such  testimony  in  support  of  the  allegations 
of  negligence.^*    In  England  the  rule  is  equally  certain. 

20  Georgia  Southern  etc.  Ey.  Co.  v.  28  Going  v.  Alabama  Steel  etc.  Co., 
Cartledge,  116  Ga.  164,  59  L.  E.  A.  141  Ala.  537,  37  South.  784;  Ft. 
118,  42  S.  E.  405,  reversing  and  over-  Smith  Light  etc.  Co.  v.  Soard,  79 
ruling   prior   decisions.  Ark.   388,   96   S.   W.   121;   Parkin  v. 

21  Holt  V.  Spokane ,  etc.  Ey.  Co.,  3  Grayson-Owen  Co.,  157  Cal.  41,  106 
Idaho,  703,  35  Pac.  39.  Pac.   210;    Helling   v.   Sehiudler,   145 

22  Myers  v.  Concord  Lumber  Co,  Cal.  303,  78  Pac.  710;  Diamond  Eub- 
129  N.  C.  252,  39  S.  B.  960.  ber   Co.   v.   Harryman,  41   Colo.   415, 

23  Baran  v.  Beading  Iron  Co.,  202  92  Pac.  922;  Anson  v.  Evans,  19 
Pa.  274,  51  Atl.  979.  Colo.  274,  35  Pac.  47;  Colorado  Elec. 

24  Moranoy  v.  Hennessey,  24  E.  I.  Co.  v.  Lubbers,  11  Colo.  505,  7  Am. 
205,  52  Atl.  1021.  St.  Eep.  255,  19  Pac.  479;   Nalley  v. 

25  Eailroad  v.  Wyatt,  104  Tenn.  Hartford  Carpet  Co.,  51  Conn.  524, 
432,  78  Am.  St.  Eep.  926,  58  S.  W.  50  Am.  Eep.  47;  Louisville  etc.  B. 
308.  Co.  V.  Barnwell,   131  Ga.  791,  63  S. 

28  Virginia     etc.     Wheel     Co.     v,  E.  501;  Georgia  Southern  etc.  E.  Co. 

Chalkley,  98  Va.  62,  34  S.  E.  976.  v.   Cartledge,  116  Ga.   164,  59  L.  E. 

27  Carter  v.  Seattle,  21  Wash.  585,  A.  118,  42  S.  E.  405;  GifEen  v.  Lewis- 

69  Pac.  50O.  ton,  6  Idaho,  231,  55  Pac.  545;  Howe 
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In  the  court  of  exchequer  Baron  Bramwell  thus  expressed 
the  same  view:  "People  do  not  furnish  evidence  against, 
themselves  simply  by  adopting  a  new  plan  in  order  to  pre- 
vent the  recurrence  of  an  accident.  I  think  that  a  proposi- 
tion to  the  contrary  would  be  barbarous.  It  would  be,  as 
I  have  often  had  occasion  to  tell  juries,  to  hold  that,  be- 
cause the  world  gets  wiser  as  it  grows  older,  therefore  it 
was  foolish  before."^®  But  evidence  of  this  character  may 
be  competent  for  the  purpose  of  showing  that  the  place 
of  accident  was  under  the  control  of  the  defendant,  if  this 


T.  Medaris,  183  HI.  288,  55  N.  E. 
724;  Terre  Haute  Ey.  Co.  v.  Clem, 
123  Ind.  15,  18  Am.  St.  Eep.  303,  and 
note,  7  L.  E.  A.  588,  23  N.  E.  965; 
Beard  v.  Guild,  107  Iowa,  476,  78  N. 
W.  201;  Cherokee  Coal  etc.  Co.  v. 
Britten,  3  Kan.  App.  292,  45  Pae, 
100;  Standard  Oil  Co.  v.  Tierney,  92 
Ky.  367,  36  Am.  St.  Eep.  595,  14  L. 
E.  A.  677,  17  S.  W.  1025,  13  Ky. 
Law  Eep.  626;  Consolidated  Gas.  etc. 
Co.  V.  State,  109  Md.  186,  72  Atl. 
651;  Ziehm  v.  United  Electric  Light 
etc.  Co.,  104  Md.  48,  62  Atl.  61; 
Stevens  v.  Boston  El.  E.  Co.,  184 
Mass.  476,  69  N.  E.  338;  Wager  v. 
Lamont,  135  Mich.  521,  98  N.  W.  1; 
Woodbury  v.  Owosso,  64  Mich.  239, 
31  N.  W.  130;  Lally  v.  Crookston 
Lumber  Co.,  82  Minn.  407,  85  N.  W. 
157;  Bailey  v.  Kansas  City,  189  Mo. 
503,  87  S.  W.  1182;  Pribbeno  v.  Chi- 
cago etc.  E.  Co.,  81  Neb.  657,  116 
N.  W.  494;  Aldrich  v.  Concord  etc. 
E.  Co.,  67  N.  H.  250,  29  Atl.  408; 
Davenport  v.  Matthews,  130  App.  Div. 
257,  114  N.  Y.  Supp.  715;  Clapper 
V.  Waterford,  131  N.  Y.  382,  30  N. 
E.  240;  Getty  v.  Hamlin,  127  N.  Y. 
636,  27  N.  E.  399;  Lowe  v.  Elliott, 
109  N.  C.  581,  14  S.  E.  51;  Toledo 
etc.  E.  Co.  V.  Beard,  20  Ohio  C.  C. 
681,  11  Ohio  Cir.  Dec.  406;  Ferrari 
T,  Beaver  Hill  Coal  Co.,  54  Or.  210, 


94  Pac.  181,  102  Pac.  175,  1016; 
Elias  V.  Lancaster,  203  Pa.  638,  53 
Atl.  507;  McGarr  v.  National  etc. 
Worsted  Mills,  24  E.  I.  447,  96  Am. 
St.  Eep.  749,  60  L.  E.  A.  122,  53 
Atl.  320;  Farley  v.  Charleston  Basket 
etc.  Co.,  51  S.  C.  222,  28  S.  B.  193, 
401;  Illinois  Cent.  E.  Co.  v.  Wyatt, 
104  Tenn.  432,  78  Am.  St.  Rep.  926, 
58  S.  W.  308;  Texas  Trunk  E.  Co.  v. 
Ayres,  83  Tex.  268,  18  S.  W.  684; 
Missouri  Pac.  Ey.  Co.  v.  Hennessey, 
75  Tex.  155,  12  S.  W.  608;  Place  v. 
Grand  Trunk  E.  Co.,  82  Vt.  42,  71 
Atl.  836;  Eichardson  v.  Eoyalton  etc. 
Turnpike  Co.,  6  Vt.  496;  Carter  v. 
Seattle,  21  Wash.  585,  59  Pae.  500; 
Kreider  v.  Wisconsin  E.  P.  &  P.  Co., 
110  Wis.  645,  86  N.  W.  662;  Green  v. 
Ashland  Water  Co.,  101  Wis.  258,  70 
Am.  St.  Eep.  911,  43  L.  E.  A.  117, 
77  N.  W.  722;  Columbia  etc.  E.  Co. 
V.  Hawthorne,  144  U.  S.  202,  36  L. 
Ed.  405,  12  Sup.  Ct.  Eep.  591;  Hol- 
lenback  v.  Hand,  189  Fed.  929;  Cole 
V.  Canadian  Pac.  E.  Co.,  19  Out.  Pr. 
104;  Hart  v.  Lancashire  etc.  R.  Co.,  21 
L.  T.,  N.  S.,  261.  See,  also,  cases  last 
cited  and  extended  note  to  Terre 
Haute  etc.  E.  Co.  v.  Clem,  18  Am.  St. 
Eep.  307-310. 

29  Hart  V.  Lancashire  &  Yorkshire 
Ey.  Co.,  21  L.  T.,  N.  S.,  261-263. 
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becomes  an  issue,'"  or  that  the  place  or  machinery  com- 
plained of  is  not  at  the  time  of  the  trial  in  the  same  condi- 
tion as  at  the  time  of  the  accident.^^  For  example,  in  a 
railway  accident  case,  where  the  railway  company  had 
erected  gates  at  a  crossing  after  the  occurrence,  and  the 
jury  had  been  upon  the  ground  and  had  seen  the  gates 
there,  it  was  proper  to  inform  them  when  they  were 
erected,  to  rebut  the  inference  that  the  gates  were  there  at 
the  time  of  the  accident.'^  There  are  some  cases  reported 
as  holding  that  evidence  of  repairs  is  admissible  to  show 
the  abatement  of  the  cause  of  complaint.  As  an  admission 
of  negligence  such  evidence  is  incompetent,  but  viewed  in 
the  light  of  actual  results  from  the  change  effected  indi- 
cating that  without  such  change  the  condition  of  former 
complaint  would  recur,  they  have  been  received.  Thus 
where  injury  was  caused  by  low  smokestacks  emitting  foul 
and  dense  smoke  and  after  action  brought  the  stacks  were 
raised,  the  court  said:  "We  hold  that  the  evidence  offered, 
to  the  effect  that  the  smokestacks  were  raised  after  suit 
was  brought  and  that  the  nuisance  was  thereby  largely, 
if  not  entirely,  abated,  though  incompetent  as  an  admission 
of  negligence,  was  competent  as  tending  to  show  that  the 
lowness  of  the  stacks  caused  the  damage  complained  of  in 

30  Lafayette  v.  Weaver,  92  Ind.  ward,  15  Ky.  Law  Kep.  445j  Con- 
477;  Poor  v.  Sears,  154  Mass.  539,  solidated  Gas  etc.  Co.  v.  State,  109 
26  Am.  St.  Eep.  272,  28  N.  E.  1046;  Md.  186,  72  Atl.  651;  Ainsworth  v. 
Spooner  v.  Delaware  etc.  E,  Co.,  115  Hover,  162  Mich.  135,  127  N.  W. 
N.  Y.  22,  21  N.  E.  696;  Ferrari  v.  325;  Stone  v.  Poland,  81  Hun,  132, 
Beaver  Hill  Coal  Co.,  54  Or.  210,  94  30  N.  Y.  Supp.  748;  Clajiey  v.  Byrne, 
Pac.  ,181,  95  Pao.  498,  102  Pac.  175,  56  N.  Y.  129,  15  Am.  Rep.  391; 
1016.  Hirseh  v.  Buffalo,  107  N.  Y.  671,  14 

31  Chicago  V.  Dalle,  115  111.  386,  N.  E.  608,  36  Hun,  638;  North  Am- 
5  N.  E.  578;  Chicago  etc.  Ey.  Co.  v.  herst  Home  Tel.  Co.  v.  Jackson,  26 
Lewis,  48  111.  App.  274;  Pennsylvania  Ohio  C.  C.  89;  St.  Louis  etc.  E.  Co. 
Co.  V.  Witte,  15  Ind.  App.  ,  583,  43  v.  Johnston,  78  Tex.  ,536,  15  S.  W. 
N.  E.  319,  44  N.  E.  377;  Nesbit  v.  104;  Stewart;  v.  Everts,  76  Wis.  35, 
Graner,  75  Iowa,  314,  9  Am.  St.  Eep.  20  Am.  St.  Eep.  17,  44  N.  W.  1092; 
486,  1  L.  E.  A.  152,  39  N.  W.  516;  Choctaw  etc.  E.  Co.  v.  McDade,  112 
Kuhns  V.   Wisconsin    etc.   E.   Co.,   76  Fed.  888,  50  0.  C.  A.  591. 

Iowa,  67  40  N.  W.  92 ;  Atchison  etc.  B.  32  Lederman    v.     Pennsylvania    E. 

Co.  V,  MoKee,  37  Kan.  592,  15  Pac.  Co.,  165  Pa.  118,  44  Am.  St.  Eep. 
484;   Louisville  etc.  E.   Co.  v.  Wood-      644,  30  Atl.  725. 
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the  declaration."^^  So  where  injury  was  caused  by  the 
obstruction  of  a  ditch,  and  when  it  was  removed  the  dam- 
age ceased,  the  court,  in  permitting  the  evidence,  said: 
"Appellees  alleged  in  their  petition-  that  the  overflow  of 
their  premises  was  caused  by  the  obstruction  of  the  ditch, 
and  that  as  soon  as  said  obstruction  was  removed  the  water 
ran  off.  The  issue  in  the  case  was  not  whether  or  not  the 
obstruction  existed,  but  whether  or  not  it  was  the  cause 
of  the  overflow  of  appellees'  premises.  It  would  certainly 
have  been  permissible  for  appellant  to  have  shown  on  this 
issue  that  after  the  obstruction  of  the  ditch  had  been  re- 
moved water  continued  to  accumulate  upon  appellees' 
premises,  and  thereby  demonstrate  that  said  obstruction 
was  not  the  cause  of  the  overflow,  and  we  think  it  was 
equally  permissible  for  the  appellees  to  show  that  the  re- 
moval of  the  obstruction  caused  the  water  to  recede  from 
their  premises.  We  do  not  think  the  admission  of  the  tes- 
timony contravenes  the  well-established  rule  that  proof  of 
subsequent  repairs  is  not  admissible  for  the  purpose  of 
proving  prior  negligence.  As  before  stated,  the  evidence 
was  not  admitted  for  the  purpose  of  showing  negligence, 
but  to  show  that  the  condition  of  the  ditch  was  the  cause 
of  the  overflow  of  appellees'  premises."^*  The  e\ddence 
of  changes  and  repairs  has  also  been  admitted  in  rebuttal 
when  the  evidence  for  the  defendant  has  given  occasion 
for  it.^^  Thus,  when  the  plaintiff's  foot  was  caught  in  a 
guard-rail  and  he  was  struck  by  a  locomotive  and  injured 
before  he  could  extricate  it,  it  was  negligence  as  a  matter 
of  law  that  there  was  no  block  in  the  place  where  the  foot 
was  caught.  The  defendant  introduced  evidence  to  show 
that  a  block  which  would  have  prevented  the  injury  would 
have  been  inconsistent  with  the  safe  running  of  trains, 
and  contended  that  the  statute  did  not  require  such  an  im- 

83  Kuhn  V.  Illinois  etc.  C.  E.  E.  Co.,  Tex.   Civ.   App.   540,   20   S.  W.   766  ; 

111  HI.  App.  323.  Walker   v.   Westerfield,    39    Vt.    246; 

34  Texas   etc.   E.   Co.   v.   Anderson  Choctaw  etc.  R.  Co.  v.  McDade,  191 
(Tex.  Civ.  App.),  61  S.  W.  424.  tJ.  8.  64,  48  L.  Ed.  96,  24  Sup.  Ct. 

35  Dillon  V.  Raleigh,  124  N.  C.  184,  Rep.  24. 
32  S.  B.  548;   Fordyce  v.  Withers,  1 
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possible  precaution.  To  meet  this  evidence  and  conten- 
tion, the  plaintiff  introduced  evidence  to  show  that  there 
was  a  block,  sufficient  to  have  prevented  this  accident,  put 
into  the  guard-rail  after  the  accident,  which  did  not  inter- 
fere with  the  running  of  trains.  The  court  held  the  evi- 
dence was  admissible.^® 

§  289  (291).    Admissions  may  be  implied  from  silence. — 

As  some  of  the  cases  already  cited  illustrate,  admissions 
may  sometimes  be  implied  from  the  mere  silence  of  a  party. 
The  rule  is  well  settled  that  conversations  between  parties 
to  a  controversy,  in  which  one  makes  a  statement  of  fact 
of  which  both  have  personal  knowledge,  and  which  natur- 
ally calls  for  a  denial  by  the  other  if  the  statement  is  un- 
true, are  competent  against  the  silent  party,  as  admissions, 
by  acquiescence,  of  the  truth  of  the  statement.  The  weight 
of  the  admissions  varies  with  the  circumstances  of  the  case, 
and  the  strength  of  the  probability  that  the  statement,  if 
untrue,  would  have  evoked  a  denial,  and  is  always  for  the 
jury,  guided  by  a  proper  caution  of  the  court  as  to  the 
theory  upon  which  such  conversations  are  admitted.*^ 
Thus,  the  declarations  made  by  one  party  to  the  other  rela- 
tive to  the  subject  matter  in  controversy,  and  not  denied 
by  him,  are  admissible  as  evidence  for  the  former.'*     Such 

36  Cincinnati    etc.    E.    Co.    v.    Van  fendant,   but   an   admission   that    the 

Home,  69  Fed.  139,  16  C.  C.  A.  182.  instrumentality,   the   defect   in   which 

Referring  to  the  ruling  case  the  court  was   charged  to  have  caused   the   ac- 

added:  "Nor  does  the  case  of  Colum-  cident,  was  under  the  control  of  the 

bia    etc.    E.    Co.    v.    Hawthorne,    144  defendant     company.     So     here     this 

U.    S.    202,    12    Sup.    Ct.    Eep.    591,  evidence  was  competent  to  show  that 

36    L.     Ed.    405,    decide    that    the  a  block  could  be  used  wfetch  would  not 

character    of    evidence    therein    held  interfere  with  "the  running  of  trains, 

to  be  incompetent  for  the  purpose  of  and  yet  which  would  have  prevented 

showing   an   admission   of   negligence  the  accident  which  here  occurred." 

might    not    be    admissible    for    some  87  Commonwealth    v.    Kenney,     12 

other   purpose.     On   the   contrary,   in  Met.  (Mass.)   235,  46  Am.  Dec.  672; 

that  case  the  supreme  court  expressly  Commonwealth    v.    Harvey,    1    Gray 

distinguished    a    case    from    Massa-  (Mass.),  487;   Morris  v.   Norton,   75 

chusetts,— that   of   Eeadman   v.   Con-  Fed.  912,  21  0.  C.  A.  553. 

way,     126    Mass.    374, — where    such  88  Chambers    v.    Morris,    159    Ala. 

evidence  was   admitted   to  show,  not  606,    48     South.     687;     Wisdom     v. 

an  admission  of  negligence  by  the  de-  Beeves,  110  Ala.  418,  18  South.  13; 
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evidence  cannot  be  rebutted  by  proof  of  different  declara- 
tions subsequently  made  by  tbe  same  person.  But  a  party 
is  not  bound  to  make  reply  to  a  stranger  or  to  one  who  has 
no  right  to  the  information  sought  by  the  statement  pro- 
pounded. It  applies  nevertheless  to  certain  declarations 
of  a  third  person  addressed  to  a  party  and  not  denied.^* 
Although  it  is  constant  practice  to  receive  evidence  of  this 
character)  following  the  familiar  maxim  qui  tacet  consentire 
videtur,  there  are  important  limitations  which  should  be  ob- 
served. The  testimony  is  generally,  and  not  improperly, 
received  on  the  theory  that  the  failure  to  deny  what  is 
asserted  in  the  presence  of  a  party  is  an  implied  admis- 


Bashore  v.  Mooney,  4  Cal.  App.  276, 

87  Pac.  553;  Tibbet  v.  Sue,  125  Cal. 
544,  58  Pac.  160;  Sullivan  v.  Mc- 
Millan, 26  Fla.  543,  8  South.  450; 
Holston  V.  Southern  E.  Co.,  116  Ga. 
656,  43  S.  E.  29;  Block  v.  Hicks,  27 
Ga,  522;  Kozlowski  v.  Chicago,  113 
111.  App.  513;  Mix  v.  Osby,  62  111. 
193;  Hagenbaugh  v.  Crabtree,  33  111. 
225;  Springer  v.  Byram,  137  Ind. 
15,  45  Am.  St.  Eep.  159,  23  L.  E.  A. 
244,  36  N.  E.  361 ;  Dean  v.  Carpenter, 
134  Iowa,  275,  111  N.  W.  815;  Des 
Moines  Sav.  Bank  v.  Colfax  Hotel  Co., 

88  Iowa,  4,  55  N.  W.  67;  Justice  v. 
Justice  (Ey.),  124  S.  W.  351; 
Thompson  v.  Thompson,  93  Ky.  435, 
20  8.  W.  373,  14  Ky.  Law  Eep.  513; 
Oliver  v.  Louisville  etc.  E.  Co.,  43 
La.  Ann.  804,  9  South.  431;  Johnson 
V.  Day,  78  Me.  224,  3  Atl.  647; 
Brooke  v.  Berry,  1  Gill  (Md.),  153; 
Proctor  V.  Old  Colony  B.  Co.,  154 
Mass.  251,  28  N.  E.  13;  Common- 
wealth V.  Kenney,  12  Met.  (Mass.) ' 
235,  46  Am.  Dec.  672,  and  note; 
Evans  v.  Montgomery,  95  Mich.  497, 
55  N.  W.  362;  Bathke  v.  Krassin,  82 
Minn.  226,  84  N.  W.  796;  Summers 
V.  Keller,  152  Mo.  App.  626,  133  S. 
W.  1180;  State  v.  Hill,  134  Mo.  663, 
36  S.  W.  223;  Corser  v.  Paul,  41  N. 
H.  24,  77  Am.  Deo.  753;  Lathrop  v. 


Bramhall,  3  Hun  (N.  Y.),  394; 
Blackwell  v.  Durham  Tobacco  Co.  v. 
McElwee,  96  N.  C.  71,  60  Am.  Eep. 
404,  1  S.  E.  676;  StoweU  v.  Hall,  56 
Or.  256,  108  Pac.  182;  Connolly  v. 
Shannon,  3  Lack.  Leg.  N.  (Pa.),  247; 
McClenkan  v.  McMillan,  6  Pa.  366; 
Wells  V.  Drayton,  1  Mill  Const.  (S. 
C.)  Ill;  Over  v.  Missouri  etc.  E.  Co. 
(Tex.  Civ.  App.),  73  S.  W.  535; 
Hengy  v.  Missouri  etc.  B.  Co.  (Tex. 
Civ.  App.),  109  S.  AV.  402;  Greftn 
v.  Dodge,  79  Vt.  73,  64  Atl.  499 ;  State 
V.  Magoon,  68  Vt.  289,  35  Atl.  310; 
Fry  V.  Stowers,  92  Va.  13,  22  S.  B. 
500;  McCord  v.  Seattle  Electric  Co., 
46  Wash.  145,  13  L.  E.  A.,  N.  S.,  349, 
89  Pac.  491;  Morris  v.  Norton,  75 
Fed.  912,  21  C.  C.  A.  553.  See  §  291, 
post.  See,  also,  the  late  cases:  Wal- 
lace v.  Wallace,  137  N.  Y.  Supp.  43; 
Highsmith  v.  Page  (N.  C),  77  S.  E. 
294";  Lawton  etc.  B.  Co.  v.  Lawton 
City,  31  Okl.  458,  122  Pac.  212; 
Childress  v.  Tate  (Tex.  Civ.  App.), 
148  S.  W.  843;  Miller  v.  Pearee  (Vt,), 
85  Atl;  620. 

39  Boston  &  W.  Ey.  Corp.  v.  Dana, 
1  Gray  (Mass.),  83;  Commonwealth 
V.  O'Brien,  179  Mass.  533,  61  N.  E. 
213 ;  Commonwealth  v.  Dewhirst,  190 
Mass.  293,  76  N.  E.  1052. 
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sion  of  the  trutli  of  the  statement.*"  But  there  is  no 
ground  for  presuming  acquiescence  in  such  statements, 
unless  they  are  of  such  a  character  as  would  naturally 
call  for  a  response,  and  unless  the  party  sought  to  be 
charged  was  in  such  a  situation  that  he  would  probably 
have  replied  to  them.*^  A  distinction  is  to  be  taken,  in  the 
application  of  this  maxim,  between  declarations  made  by  a 
party  interested,  and  by  a  stranger.  What  one  party  says 
to  another,  without  contradiction,  is  admissible;  but  what 
a  stranger  says  to  a  party  may,  although  uncontradicted, 
not  always  be  evidence;  it  may  be  impertinent,  and  best 
rebuked  by  silence.  If,  however,  there  is  a  reply,  that  is 
evidence.  Thus,  what  a  magistrate,  before  whom  an 
assault  and  battery  was  investigated,  said  to  the  parties, 
was  held  inadmissible  in  a  subsequent  civil  action  for  the 
same  assault.*-     Generally,  the  cases  in  which  the  party  is 


40  Batturs  v.  Sellers,  5  Har.  &  J. 
(Md.)  117,  9  Am.  Dec.  492. 

4t  Baird  Lumber  Co.  v.  Devlin,  124 
Ala.  245,  27  South.  425;  Abercromhie 
V.  Allen,  29  Ala.  281;  Lawson  v. 
State,  20  Ala.  65,  56  Am.  Dec.  182; 
Bose  V.  Bose,  112  Gal.  341,  44  Pac. 
658;  Wilkins  v.  Stidger;  22  Cal.  231, 
83  Am.  Dec.  64;  Graham  v.  State, 
118  Ga.  807,  45  S.  E.  616;  Chapman 
V.  State,  109  Ga.  157,  34  S.  E.  369; 
Slattery  v.  People,  76  111.  217;  Ewing 
V.  Bass,  149  Ind.  1,  48  N.  E.  241; 
Bright  V.  Coffiman,  15  Ind.  371,  77 
Am.  Dee.  96;  Churchill  v.  Fulliam,  8 
Iowa,  45;  Whitney  v.  Houghton,  127 
Mass.  527;  Drury  v.  Hervey,  126 
Mass.  519;  O'Neil  v.  Glover,  5  ©ray 
(Mass.),  144;  State  Bank  of  St. 
Johns  V.  MeCabe,  135  Mich.  479,  98 
N.  W.  20;  Barry  v.  Davis,  33  Mich. 
515;  Phillips, V.  Towler,  23  Mo.  401; 
Stecher  Lith.  Co.  v.  Inman,  175  N.  Y. 
124,  67  N.  E.  213;  People  v.  Smith, 
172  N.  Y.  210,  64  N.  E.  814;  Gibney 
V.  Marohay,  34  N.  Y.  301;  State  v. 
Burton,  94  N.  C.  947;  0.  S.  Paul- 
son  Mercantile   Co.   v.   Seaver,   8   N. 


D.  215,  77  N.  W.  1001;  Cable  v. 
Bowlus,  21  Ohio  C.  C.  53,  11  Ohio 
Cir.  Deo.  526;  McClenkan  v.  McMil- 
lan, 6  Pa.  366;  Moore  v.  Smith,  14 
Serg.  &  E.  (Pa.)  388;  Bass  v.  Tol- 
bert,  51  Tex.  Civ.  App.  437,  112  S. 
W.  1077;  Pond  v.  Pond,  79  Vt.  352, 
8  L.  E.  A.,  N.  S.  212,  65  Atl.  97: 
Pierce's  Admr.  v.  Pierce,  66  Vt.  369, 
29  Atl.  364;  Brainard  v.  Buck,  25 
Vt.  573,  60  Am.  Dec.  291;  Hersey  v. 
Barton,  23  Vt.  685;  Turner  v.  Yates, 
16  How.  (U.  S.)  14,  27,  14  L.  Ed. 
824;  Morris  v.  Norton,  75  Fed.  912, 
21  0.  C.  A.  553.  As  to  statements 
made  by  a  minister  in  a  sermon,  which 
are  received  in  silence:  Johnson  v. 
Trinity  Church  Soc,  11  Allen  (Mass.)-, 
123. 

42  Carter  v.  Buchannon,  3  Ga.  513. 
Best,  C.  J.,  in  Child  v.  Grace,  2  Car. 
&  P.  193,  upon  this  subject,  holds 
the  following  language:  "What  was 
said  by  the  defendant  to  the  plain- 
tiff may  be  evidence,  but  not  what 
was  said  by  a  third  person;  or  if  that 
which  was  said  drew  any  answer 
from  the  plaintiff,  then  that  makes  it 
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held  to  be  affected  by  his  silence  will  be  found  to  be  cases 
where  statements  were  made  of  his  own  actions  or  his  own 
liabilities,  and  not  where  he  had  no  concern  in  law  and  no 
right  to  reply.**  Such  testimony  should  be  received  and 
applied  with  caution,  especially  when  the  statements  are 
made,  not  by  a  party  to  the  controversy,  but  by  a  stranger.** 
When  there  is  no  natural  or  reasonable  inference  from  the 
silence  of  a  party  that  he  acquiesced  in  the  truth  of  the 
statements,  they  should  be  excluded.*^  There  is  hardly 
any  ground  to  infer  acquiescence  in  such  cases,  unless  it 
appears  that  the  truth  or  falsehood  of  the  statements  made 
must  have  been  within  the  knowledge  of  the  party  sought 
to  be  charged.*®  Declarations  or  statements  made  in  the 
presence  of  a  party  are  received  in  evidence,  not  as  evi- 
dence in  themselves,  but  to  ascertain  what  reply  the  party 
to  be  affected  makes  to  them.  If  he  is  silent  when  he  ought 
to  have  denied,  the  presumption  of  acquiescence  arises. 
But  it  is  clearly  otherwise  when  his  silence  is  of  a  character 
which  does  not  justify  such  an  inference.  Thus,  when  a 
person  is  asleep,  or  intoxicated,  or  deaf,  or  a  foreigner 
unable  to  understand  the  language  employed,  he  cannot  be 
prejudiced  by  statements  made  by  others  in  his  presence. 
Nor  is  such  silence  an  assent,  unless  the  statements  were 
such  as  to  properly  call  for  a  response.  The  rule  in  regard 
to  admissions  inferred  from  acquiescence  in  the  verbal 
statements  of   others  is  to  be    applied   with    careful  dis- 

evidence,  otherwise  it  is  not.    Really,  regard    to    his    right,    which    by    hia 

it    is     most     dangerous     evidence.     I  silence   he    acquiesces   in"^  Moore    v. 

never  will  receive   such   evidence   un-  Smith,  14  Serg.  &  B.  (Pa.)  388. 

less,  as  my  Lord  Kenyon  used  to  say,  *S  Gibney  v.  Marchay,  34  N.  T.  301. 

the   twelve   judges   in   the   House   of  ^  Larry    v.     Sherburne,     2     Allen 

Lords  tell  me  that  I  must."     "Noth-  (Mass.),   34;    Whitney  v.   Houghton, 

ing,''    says    Dunean,    C.    J.,    "can   be  127  Mass.  527. 

more  dangerous  than  this  kind  of  evi-  45  Whitney  v.  Houghton,  127  Mass. 

denee.    It  should  always  be  received  527. 

with  caution,  and  never  ought  to  be  iS  Hayslep  v.  Gymer,   1  Ad.  &  E. 

received  at  all,  unless  the  evidence  is  162,  110  Eng.  Eeprint,  1169;  Edwards 

of    direct    declarations    of    that    kind  v.   Williams,   3   Miss.    846;    Common- 

which  naturally  calls  for  contradiction  wealth   v.   Kenney,   12   Met.    (Mass.) 

— some  assertion  made  to  a  party  with  235,  46  Am.  Dec.  672. 
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crimination.'''^  If,  hovs^ever,  it  is  uncertain  whether  the 
party  heard  or  understood  the  statements,  this  is  a  question 
for  the  jury  to  determine.**  Whether  the  circumstances 
are  such  as  to  call  for  a  reply  is  a  preliminary  question 
for  the  court.*^  The  question  may  resolve  itself  into  one 
of  duty  to  reply  or  of  one  of  noninterest  or  ignorance  of 
interest  in  the  subject  matter.^"  The  extent  of  the  rule 
is  that  it  is  for  the  jury,  in  the  light  of  all  the  circum- 
stances, to  say  whether  or  not  the  silence  or  failure  to  deny 
amounts  to  an  admission.^^  With  respect  to  written  com- 
munication, however,  the  rule  is  different,  because  the  fail- 
ure of  one  receiving  a  letter  to  answer  it  may  be  attributed 
to  many  causes  besides  an  acquiescence  in  the  truth  of 
what  is  written,  and  such  a  rule  would  furnish  a  dan- 
gerous weapon  in  the  hand  of  an  unscrupulous  party  to 
make  evidence  in  his  favor  against  a  careless  opponent. 
It  cannot  be  said,  however,  to  be  an  unvarying  rule  that  an 
unanswered  letter  may  not  be  evidence  against  the  person 
addressed,  because  there  are  cases  in  which  such  letters 
have  been  admitted.^^  The  better  supported  rule,  prob- 
ably, is  that,  on  the  reasonable  grounds  above  stated,  un- 
answered letters  are  ordinarily  not  evidence  against  the 
person  addressed,  as    admissions    of   the    truth  of  state- 

47  Tufts    V.    Charlestown,    4    Gray  ^^  Pieree's     Admr.    v.     Pierce,     66 

(Mass.),    537     (deafness);    State    v.  Vt.  369,  29  Atl.  364;  People  v.  Mal- 

Perkins,   3    Hawks    (10   N.    C),    377  Ion,     103     Gal.     513,     37    Pac.     512; 

(intoxication) ;    Lanergan    v.    People,  Schilling  v.  Union  Ey.   Co.,   77   App. 

39     N.     Y.     39     (where    the    person  Div.  74,  78  N.  Y.  Supp.  1015. 

sought    to    be    charged   was    asleep);  50  Collier  v.  Dick,  111  Ala.  263,  18 

State   V.    Epstein,    25   E.    I.    131,    55  South.    522;    Ware    v.    Ware,    8    Me. 

Atl.  204   (in  extreme  •physical  pain);  (Greenl.)    42;   Brainard   v.   Buck,   25 

Dean  r.  State,  105  Ala.  21,  17  South.  Vt.    573,    60    Am.    Dec.    291;    People 

28     (unable    to    speak);     Wright    v.  v.  Foo,  112  Cal.  17,  44  Pac.  453;  HiU 

Maseras,     56     Barb.     (N.     Y.)     521  v.  Aetna  ete.  Ins.  Co.,  150  N.  0.  1, 

(where  he  was  a  foreigner);  People  63  S,  E.  124. 

V.  Koerner,  154  N.  Y.  355,  48  N.  E.  ■'•!  Hagenbaugh  v.  Crabtree,  33  111. 

730    (unconscious,    though   there    was  225. 

evidence    that    he    was    shamming) ;  M  Morris   v.   Norton,   75   Fed.   912, 

Parulo   V.    Philadelphia   etc.    E.    Co.,  21  C.  C.  A.  553;  Fenno  v.  Weston,  31 

145  Fed.  664  (foreigner).  Vt.  345;   Gaskill  v.  Skene,  14  Ad.  & 

-IS  Commonwealth     v.     Sliney,     126  E.,  N.  s.,  668,  117  Eng.  Eeprint,  256; 

Mass.  49.  Gore  v.  Hawsey,  3  Fost.  &  F.  509; 
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ments  contained  therein.®^  The  true  rule  to  be  gathered 
from  the  cases  is  that  unanswered  statements  in  letters 
are  seldom  to  be  regarded  as  admissions  by  the  person 
addressed,  but  that  exceptional  circumstances  may  jus- 
tify the  court  in  submitting  them  to  the  jury  with  a  proper 
caution. 

§  290  (292).  Same — No  admission  from  silence  at  judi- 
cial proceedings. — The  rule  allowing  the  silence  of  a  person 
to  be  taken  as  an  implied  admission  of  truth  of  allegations 
uttered  in  his  presence  applies  in  criminal,  as  well  as  civil, 
cases, -^^  but  does  not  apply  merely  because  a  party  is 
under  arrest.  There  are  numerous  decisions  in  which 
proof  has  been  allowed  of  statements  made  to  a  party  under 
such  circumstances  where  he  has  remained  silent.^^  Ac- 
quiescence in  a  statement  charging  a  man  with  crime  may 
be  inferred  from  his  silence,  when  he  is  free  to  contradict 
it;  but,  if  the  circumstances  render  a  denial  improper,  no 
such  inference  follows.  The  silence  must  be  voluntary. 
Wlere  an  officer  commanded  a  man  charged  with  crime  to 
"keep  still,"  it  was  held  that  he  probably  inferred  there- 
Lucy  V.  Mouflet,  5  Hurl.  &  N.  229,  ber,  134  Mass.  404;  Commonwealth 
29  L.  j.  Ex.  110;  Eoe  v.  Day,  7  Car.  v.  Eastman,  1  Gush.  (Mass.)  189,  48 
&  P.  705.  In  Fenno  v.  Weston,  Am.  Dee.  596.  As  to  silence  after  ac- 
tiipra,  it  was  held  tjiat  'the  same  rule  counts  rendered,  see  Hayes  v.  Kelley, 
applies  where  a  party  omits  to  reply  116  Mass.  300;  Wiggins  v.  Burkham, 
to  statements  in  a  letter  about  which  10  Wall.  (XT.  S.)  129,  19  L.  Ed.  885. 
he  has  knowledge  and  which,  if  not  Si  State    v.    Eeed,     62    Me.     129; 

true,  he  would  naturally  deny  when  Commonwealth  v.  Galavan,  9  Allen 
he  replies  to  other  parts  of  the  letter.  (Mass.),  271;  Erb  v.  Commonwealth, 
See,  also,  the  recent  cases:  Seevers  v.  98  Pa.  338;  Jewett  v.  Banning,  '21 
Cleveland  Coal  Co.  (Iowa),  138  N.  N.  Y.  27;  Kelley  v.  People,  55  N. 
W.  793 ;  Droste  v.  Wal^ash  E.  Co.,  Y.  565,  14  Am.  Eep.  342. 
153  App.  Div.  160,  138  N.  Y.  Supp.  55  Smith  v.  Duncan,  181  Mass.  435, 

203;  Chicago  etc.  E.  Co.  v.  Ehodes,  63  N.  E.  938;  People  v.  Wennerholm, 
21  Colo.  App.  229,  121  Pac.  769;  Com-  166  N.  Y.  567,  60  N.  E.  259;  Green 
mercial  Nat.  Bank  v.  Flickinger  v.  State,  97  Tenn.  50,  36  S.  W.  700. 
(Iowa),  135  N.  W.  416.  CtMes  excluding  suoh  testimony:  State 

BS  Morris  v.  Norton,  supra;  Learned      v.  Dickey,  46  W.  Va.   319,  33   S.   E. 
V.  Tillotson,  97  N.  Y.  1,  49  Am.  Eep.      231;  Funderburk ,  v.  State   (Tex.),  61 
508;  Talcott  V.  Harris,  93  N.  Y.  567;       S.   W.    393;    State   v.    McCuUum,    IS 
Fearing  v.  Kimball,  4  Allen  (Mass.),       Wash.  394,  51  Pac.  1044. 
125,  81  Am.  Deo.  690;  Percy  v.  Bib- 
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from  that  he  was  to  keep  silent.®^  It  does  not,  however, 
apply  to  silence  at  a  judicial  proceeding  or  hearing  when 
the  necessity  for  noninterruption  is  paramonnt.*''  Thus 
it  is  error  to  admit  evidence  that  a  party  to  a  suit  was 
silent  where  his  adversary  testified  to  certain  facts  on  a 
former  trial  which  were  prejudicial  to  him.  There  can  be 
no  inference  of  acquiescence  in  such  case,  as  the  party  is 
not  at  liberty  to  contradict  the  statement  of  a  witness 
while  testifying.®^  He  could  not  interfere  and  deny  the 
statement.  To  do  this  would  be  to  charge  the  witness  with 
perjury,  which  would  be  alike  inconsistent  with  decorum 
and  with  the  rules  of  law.^^  For  similar  reasons  no  un- 
favorable inference  is  to  be  drawn  from  the  silence  of  a 
party  during  the  comments  or  argument  of  counsel.*"  But 
it  does  apply,  if,  when  the  time  comes  where  the  party 
ifiay  reply,  he  still  maintains  silence.  Some  little  confusion 
formerly  existed  by  reason  of  the  old  rule  excluding  the 
parties  as  witnesses,  but  it  is  now  well  established  that  the 
denial  must  be  made  if  and  when  the  party  is  at  liberty  to 
make  it;*^  provided  that  except  the  matter  be  material -to 
the  issue  the  party  is  not  called  upon  to  reply.*^     There  is 

66  People  V.  Kessler,  13  Utah,  69,  359;   Slattery  v.  People,  76  lU.  217; 

44  Pae.  97.  Broylea  v.  State,  47  Ind.  251;  Eaton 

57  People  V.  Willett,  92  N.  Y.  29;  v.  Commonwealtli,  122  Ky.  7,  12  Ann. 

Johnson    v.    Holliday,    79    Ind.    151;  Cas.  874,  28  Ky.  Law  Eep.  906,  90  S. 

Bell  V.   State,   93  Ga,   557,   19   S.  E.  W.  972;  Commonwealth  v.  Kenney,  12 

244;    State  v.  Mullins,   101  Mo.  514,  Met.   (Mass.)   235,  46  Am.  Dec.  672; 

14  S.  W.  625.  Barry  v.  Davis,  33  Mich.  515 ;  Steeher 

es  Broyles  v.  State,  47  Ind.  251.  Lithographic   Co.   v.    Inman,    175    N. 

59  Commonwealth  v.  Kenney,  12  Y.  124,  67  N.  E.  213 ;  Guy  v.  Manuel, 
Met.  (Mass.)  235,  46  Am.  Dec.  672;  89  N.  C.  83;  State  v.  Senn,  32  S.  C. 
Commonwealth  v.  Walker,  13  Allen  392,  11  S.  E.  292;  Queener  v.  Mor- 
(Mass.),  570;  Bob  v.  State,  32  Ala.  row,  1  Cold.  (Tenn.)  123;  Hauger 
560;  Noonan  v.  State,  9  Miss.  (1  v.  United  States,  173  Fed.  54,  97 
Smedes    &  M.)   562.  C.  C.  A.  372;  Melen  v.  Andrews,  1  M. 

60  Eex  V.  HoUingshead,  4  Car.  &  &  M.  336,  21  R.  E.  736,  22  Eng.  Com. 
P.    242;    Moffit    v.    Witherspoon,    10  L.  540. 

Ired.  (32  N.  C.)  185.  62  Hill  v.  Bishop,  2  Ala.  320;  Ma- 

61  Collier  v.  Dick,  111  Ala.  263,  18  loney  v.  State,  91  Ark.  485,  134  Am. 
South.  522;  Wilkins  v.  Stidger,  22  St.  Bep.  83,  18  Ann.  Cas.  480,  121 
Oal.  231,  83  Am.  Dec.  64;  McElmur-  S.  W.  728;  Muetze  v.  Prooasky,  126 
ray  v.  Turner,  86  Ga.  215,  12  S.  B.  111.   App.  589;   Broyles  v.  State,  47 
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authority  for  the  proposition  that  evidence  of  statements 
made  to  or  in  the  presence  of  the  party  and  received  in 
silence  should  he  followed  hy  a  statement  of  his  conduct 
at  the  time."*  This  applies  specially  in  criminal  cases. 
While  a  statement  made  in  the  presence  of  the  accused 
is  not  admissible,  as  being  itself  evidence  of  any  fact 
narrated  therein,  it  is  admissible,  primarily,  for  the  pur- 
pose of  showing  that  the  accused  acquiesced  in  it  either 
by  express  assent  or  silence,  or  by  such  conduct  as  fairly 
implied  assent;  but  such  testimony  should  be  received 
guardedly,  and,  if  not  followed  by  any  proof  of  the  conduct 
of  the  accused,  should  be  stricken  out,  and,  if  requested  by 
the  defendant's  counsel,  the  court  should  instruct  the  jury 
that  the  statement  is  limited  as  evidence  for  the  purpose 
of  showing  the  acquiescence  or  assent  of  the  accused.®*  It 
appears  that  the  whole  matter  turns  rather  on  what  the 
party  did  than  what  he  said,  or  left  unsaid,  and  that  his  con- 


Ind.  251;  Nave  v.  Flack,  90  Ind.  205, 
46  Am.  Eep.  205;  Thayer  v.  Usher, 
98  Me.  468,  57  Atl.  839;  Blanohard 
V.  Hodgkins,  62  Me.,  119;  Common- 
wealth V.  Kenney,  12  Met.  (Mass.) 
235,  46  Am.  Dee.  672;  Commonwealth 
V.  Burton,  183  Mass.  461,  67  N.  E. 
419;  Howe  v.  Howe,  199  Mass.  598, 
127  Am.  St.  Hep.  516,  85  N.  B.  945; 
Mabley  v.  Kittleberger,  37  Mich.  360 ; 
O'Dell  V.  Goff,  153  Mich.  643,  117 
N.  W.  59;  Hooper  t.  Browning,  19 
Neb.  420,  27  N.  W.  419;  Horan  v. 
Byrnes,  72  N.  H.  93,  101  Am.  St.  Eep. 
670,  62  L.  E.  A.  602,  54  Atl.  945; 
Lydon  v.  Metropolitan  El.  Ey.  Co., 
57  N.  Y.  St.  74,  7  Misc.  Eep.,  25,  27 
N.  T.  Supp.  311;  Leggett  v.  Schwab, 
111  App.  Diy.  341,  97  N.  Y.  Supp. 
805 ;  Groom  v.  Sugg,  110  N.  C.  259, 14 
S.  E.  748;  Blackwell  v.  MeElwee,  96 
N.  C.  71,  60  Am.  Eep.  404, 1  S.  E.  976; 
Caseday  v.  Lindstrom,  44  Or.  309,  75 
Pac.  222 ;  Patty  v.  Salem  Flouring 
Mills  Co.,  53  Or.  350,  96  Pac.  1106, 
98  Pac.  521,  100  Pac.  298;  Lombard 


&  S.  S.  Pass.  Ey.  Co.  v.  Christian, 
124  Pa.  114,  16  Atl.  628;  Saunders 
V.  City  &  Suburban  E.  Co.,  99  Tenn. 
130,  41  S.  W.  1031;  Western  Union 
Tel.  Co.  V.  Thomas,  7  Tex.  Civ.  App. 
105,  26  S.  W.  117;  Melendy  v.  Ames, 
62  Yt.  14,  20,  Atl.  161;  State  v.  Ba- 
ruth,  47  Wash.  283,  91  Pac.  977; 
Melon  v.  Andrews,  1  Moody  &  M. 
(Eng.)   336,  31  E.  E.  736. 

63  Stowell  V.  Hall,  56  Or.  256,  108 
Pac.  182. 

e*  People  v.  Mallon,  103  Cal.  513, 
87  Pac.  512.  In  People  v.  Ah  Yute, 
54  Cal.  89,  Mr.  Justice  Boss,  deliver- 
ing the  opinion  of  the  court,  said  that 
certain  statements  made  in  the  pres- 
ence of  the  defendant  were  hearsay 
and  inadmissible,  because  they  stood 
"without  any  proof  whatever  as  to  the 
conduct  by  the  defendant  in  refer- 
ence to  those  accusations,"  and  dis- 
tinguished the  case  from  People  v. 
McCrea,  32  Cal.  98,  and  People  v. 
Estrado,  49  Cal.  171,  which  were  ap- 
proved. 
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duct  on  hearing  tlie  statement  is  the  real  ground  of  the  ad- 
mission of  evidence  that  he  said  nothing.  That,  being  so, 
there  is  good  reason  for  the  .rule  in  all  cases  that  after  the 
preliminary  proof  required  to  admit  a  statement  made  in  his 
presence,  what  the  party  did  by  speech  or  action,  by  silence 
or  inaction,  becomes  material.  It  is  easy  of  illustration  that 
a  man  to  whom  or  at  whom  a  statement  is  made  might  si- 
lently assault  the  utterer.  In  such  case  the  limitation  of 
the  evidence  to  the  statement  made  to  him  and  that  he  said 
nothing,  while  true,  is  far  short  of  the  whole  truth.  The 
rule  requiring  evidence  of  the  conduct  of  the  party  is  as 
healthy  as  it  is  consonant  with  the  office  of  the  court  to  see 
that  the  case  is  justly  presented  to  the  jury.  Although 
no  admission  is  to  be  implied  from  silence,  unless  the  cir- 
cumstances are  such  as  to  call  for  some  reply,  yet  if  the 
party  makes  any  reply  or  declaration  in  regard  to  his  own 
rights,  the  whole  conversation  is  admissible  under  proper 
instructions.*"^ 

§  291  (293).  Offers  of  compromise. — Overtures  for  the 
compromise  of  controversies  are  frequently  made  by  par- 
ties who  in  good  faith  believe  in  the  justice  of  their  claim 
or  defense,  but  who  desire  to  avoid  the  annoyance  and  un- 
certainty of  litigation.  Hence  offers  of  compromise  are 
not  necessarily  any  admission  that  the  claim  or  defense  is 
lacking  in  merit ;  and  such  offers  are  not  in  genera,l  admis- 
sible.®"    This  rule  does  not  apply  to  criminal  cases."''     The 

65  Mattocks  V.  Lyman,  16  Vt.  113;  son  v.  Blair,  56  S.  C.  96,  76  Am.  St. 

Pierce's  Admr.  v.  Pierce,  66  Vt.  369,  Rep.  543,  34  S.  E.  11.     See  cases  cited 

29  Atl.  364.  below.. 

68  Patriclc  v.  Crowe,   15   Colo.  543,  67  Eumph   v.   State,   91  Ga.  20,  16 

25   Pac.    985;    Indianapolis   Northern  S.  E.  104;  McMath  v.  State,  55  Ga. 

T.  Co.  V.  Dunn,  37  Ind.  App.  248,  76  303;    Barr  v.   People,    113   111.   471; 

N.  E.  269;  Eudd  v.  Dewey,  121  Iowa,  Jones  v.  State,  64  Ind.  473;  Town  of 

454,  96  N.  W.  973;  Houdeek  v.  Mer-  Soranton   v.   Hensen,   151   Iowa,   221, 

chants'   etc.   Ins.   Co.,  102  Iowa,  303,  130  N.  W.  1079;   State  \.  Soper,  16 

71   N    W.   354;    Higgins  v.   Shepard,  Me.   293,  33   Am.   Doe.   665;   Cecil  v. 

182  Mass.  364,  65  N.  E.  805;  Pelton  Territory,   16   Okl.    197,   8   Ann.   Cas. 

V.    Schmidt,    104  Mich.   345,   53    Am.  457,   82   Pac.    654;    Collins   v.    State, 

St.  Eep.  462,  62  N.  W.  552;  Robert-  115  Wis.  596,  92  N.  W.  266. 
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rule  is  very  clear  that  when  such  offers  are  expressly  stated 
to  be  without  prejudice,  they  are  inadmissible.^®  If  the 
contrary  rule  prevailed,  no  attempt  to  amicably  settle  liti- 
gation could  safely  be  made ;  and  the  courts  are  inclined  to 
encourage  rather  than  discourage  such  adjustments.  Ac- 
cordingly offers  by  a  party  with  a  view  to  compromise,  to 
pay  or  accept  a  sum  of  money,''"'  or  to  make  deductions,'^" 
or  to  submit  to  arbitration,'^^  or  to  surrender  certain  prop- 
erty,'^^  or  to  purchase  the  property  in  dispute,''*  and  in 
general  any  efforts  to  secure  a  settlement, ''*  are  inadmis- 
sible. "While  there  are  cases  that  an  offer  of  compromise 
is  admissible,  unless  it  is  stated  to  be  without  prejudice,''^ 


68  Wilson  V.  Hines,  Minor  (Ala.), 
255;  Wood  v.  Wood,  3  Ala.  756;  Chi- 
cago etc.  Ry.  Co.  v.  Catholic  Bishop, 
119  m.  525,  10  N.  E.  372;  Draper 
V.  Hatfield,  124  Mass.  53;  Kideout  v. 
Newton,  17  N.  H.  71;  Perkins  v. 
Concord  E.  E.  Co.,  44  N.  H.  223; 
Richardson  v.  International  Pottery 
Co.,  63  N.  J.  L.  248,  43  Atl.  692; 
Williams  v.  Thorp,  8  Cow.  (N.  Y.) 
201;  Townsend  v.  Merchants'  Ins. 
Co.,  4  Jones  &  S.  (36  N.  Y.  Sup.  Ct.) 
172;  State  Bank  v.  Button,  11  Wis. 
371;  West  v.  Smith,  101  V.  S.  263, 
273,  25  L.  Ed.  809;  Paddock  v.  For- 
rester, 3  Man.  &  G.  918. 

89  Smith  V.  Whittier,  95  Cal.  279, 
30  Pac.  529;  Barker  v.  Buslinell,  75 
111.  220;  Louisville  etc.  Ey.  Co.  v. 
Wright,  115  Ind.  378,  7  Am.  St.  Eep. 
432,  16  N.  E.  145,  17  N.  E.  584; 
Draper  v.  Hatfield,  124  Mass.  53; 
Manistee  Nat.  Bank  v.  Seymour,  64 
Mich.  59,  31  N.  W.  140;  Olson  v. 
Peterson,  33  Neb.  358,  50  N.  W.  155; 
Tennant  v.  Dudley,  144  N.  Y.  504,  39 
N.  B.  644;  State  Bank  v.  Button,  11 
Wis.  371;  Home  Ins.  Co.  v.  Balti- 
more W.  Co,  93  U.  S.  527,  548,  23  L. 
Ed.  868. 

70  West  V.  Smith,  101  U.  S.  263, 
25  L.  Ed.  809. 

Evidence  II — 3S 


71  Mundhenk  v.  Central  Iowa  By. 
Co.,  57  Iowa,  718,  11  N.  W.  656. 

72  West  V.  Smith,  101  V.  8.  263, 
25  L.  Ed.  809;  Williams  v.  Price,  5 
Munf.   (Va.)  507. 

73  Smith  V.  Morrow,  5  Litt.  (Ky.) 
217. 

74  Towles  V.  Allen,  64  Conn.  350; 
Ward  V.  Munson,  105  Mich.  647,  63 
N.  W.  498;  Pelton  v.  Schmidt,  104 
Mich.  345,  53  Am.  St.  Eep.  462,  62 
N.  W.  552;  Tennant  v.  Budley,  144 
N.  Y.  504,  39  N.  E.  644;  Slocunj  v. 
Perkins,  3  Serg.  &  E.  (Pa.)  295; 
Daniels  v.  Woonso'cket,',ll  E.  I.  4; 
Strong  V.  Stewart,  -  9  H&jskv  (Tenn.) 
137;  Baird  v.'Eice,  1  CaU  (Va.),  18, 
i  Am.  Bee.  497;  West  v.  Smith,  101 
V.  S.  263,  25  L.  Ed.  80,9. 

7B  Hartford  Bridge, Co.  v.  Granger, 
4  Conn.  142;  White  v.  Old  Dominion 
S.  S.  Co.,  102  N.  Y.  661,  6  N.  B.  289 ; 
Briee  v.  Bauer,  108  N.  Y.  428,  2  Am. 
St.  Eep.  454,  15  N.  E.  695;  Bickin- 
son  V.  Dickinson,  9  Met.  (Mass.)  471; 
Thomson  v.  Austen,  2  Bowl.  &  Ey. 
359,  1  L.  J.  (0.  S.)  K.  B.  99;  Wal- 
lace V.  Small,  1  Moody  &  M.  446; 
Watts  V.  Lawson,  1  Moody  &  M.  447, 
and  note. 
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yet  the  prevailing  rule  in  England''®  and  in  this  country 
i^  that  the  offer  will  be  presumed  to  have  been  made  with- 
out prejudice,  if  it  was  plainly  an  offer  of  compromise^'' 


76  In  Eeynolds'  Stephen's  Digest 
the  rule  is  thus  stated:  "No  offer 
made  by  either  party  by  way  of 
compromise  or  to  buy  peace  is  deemed 
to  be'  a  relevant  admission  in  any 
civil  action,  if  it  is  made  either  upon 
an  express  condition  that  evidence  of 
it  is  not  to  be,  given;  but  admissions 
of  any  independent  facts  are  deemed 
to  be  relevant,  though  made  during 
a  treaty  of  compromise.  Admissions 
made  under  duress  are  not  deemed 
relevant,  but. in  civil  actions  no  legal 
compulsion  is  held  to  be  such  duress 
as  will  exclude  them." 

T7  C.  W.  Zimmerman  Mfg.  Co.  v. 
Dunn,  163  Ala.  272,  50  South.  906; 
Feibelman  v.  Manchester  F.  Assur. 
Co.,  108  Ala.  180,  19  South.  540; 
Davis  V.  Simmons,  1  Ariz.  25,  25  Pac. 
535;  American  Ins.  Co.  v.  Hornbar- 
ger,  85  Ark.  337,  108  S.  W.  213; 
Dennis  v.  Belt,  30  Cal.  247;  Donley  v. 
Bailey,  48  Colo.  373,  110  Pac.  65;  Holy 
Cross  Gold  Min.  etc.  Co.  v.  O'SuUivan, 
27  Colo.  237,  60  Pac.  570;  Beattie  v. 
McMullen,  82  Conn.  484,  74  Atl.  767; 
Powles  V.  Allen,  64  Conn.  350,  30  Atl. 
144 ;  Hudson  v.  Williams,  6  Penne. 
(Del.)  550,  72  Atl.  985;  Austin  v. 
Long,  5  Ga.  App.  551,  63  S.  E.  640; 
Kelly  V.  Strouse,  116  Ga.  872,  43  S. 
E.  280;  Whitney  v.  Cleveland,  13 
Idaho,  558,  91  Pac.  176;  Kroetoh  v. 
Empire  Mill  Co.,  9  Idaho,  277,  74 
Pac.  868;  Hartwell  Lumber  Co.  v. 
Bork,  138  HI.  App.  506;  Chicago  etc. 
E.  Co.  V.  Catholic  Bishop,  119  HI. 
525,  10  N.  E.  372;  Walker  v.  Apple- 
man,  44  Ind.  App.  699,  90  N.  E.  35; 
Louisville  etc.  E.  Co.  v.  Wright,  115 
Ind.  378,  7  Am.  St.  Bep.  432,  16  N. 
E.  145,  17  N.  E.  584;  Massena  Sav- 
ings Bank  v.  Garside,  151  Iowa,  168, 


130  N.  W.  918;  Eudd  v.  Dewey,  121 
Iowa,  454,  96  N.  W.  973;  Myers  v. 
Goggerty,  10  Kan.  App.  190,  63  Pac. 
296;  Hurst  v.  Williams,  102  S.  W. 
1176,  31  Ky.  Law  Eep.  658 ;  Finn  v. 
New  England  Tel.  etc.  Co.,  101  Me. 
279,  64  Atl.  490;  Stewart  v.  American 
Bridge  Co.,  108  Md.  200,  69  Atl.  708; 
E.  J.  Biggs  &  Co.  V.  Langhaniiner, 
103  Md.  94,'  63  Atl.  198 ;  Hutchinson 
V.  Nay,  183  Mass.  355,  67  N.  E.  601; 
Germain  v.  Union  School  Dist.,  158 
Mich.  214,  122  N.  W.  524,  123  N.  W. 
798;  Ward  v.  Munson,  105  Mich.  647, 
63  N.  W.  498;  Melby  v.  Osborne,  35 
Minn.  387,  29  N.  W.  58;  Engel  ». 
Powell,  154  Mo.  App.  233,  134  S.  W. 
74;  Smith  v.  Shell,  82  Mo.  215,  52 
Am.  Eep.  365;  Boice  v.  Palmer,  55 
Neb.  389,  75  N.  W.  849;  Theobald  v. 
Shepard,  75  N.  H.  52,  71  Atl.  26; 
Greenfield  v.  Kennett,  69  N.  H.  419, 
45  Atl.  233 ;  Scheurle  v.  Husbands, 
65  N.  J.  L.  681,  48  Atl.  1118;  Frank- 
lin V.  Hoadley,  115  App.  Div.  538,  101 
N.  Y.  Supp.  374;  Tennant  v.  Dudley, 
144  N.  Y.  504,  39  N.  E.  644;  Ely  v. 
Norfolk  Southern  E.  Co.,  102  N.  0.  42, 
8  S.  E.  779;  Sherer  v.  Piper,  26  Ohio 
St.  476;  Fisher  v.  Fidelity  Mut.  L. 
Assn.,  188  Pa.  1,  41  Atl.  467;  Field 
V.  Schuster,  26  Pa.  Sup.  Ct.  82; 
Wrynn  v.  Downey,  27  E.  I.  454,  114 
Am.  St.  Eep.,  8  Ann.  Cas.  912,  4 
L.  E.  A.,  N.  S.,  615,  63  Atl.  401; 
Holden  v.  Cantrell,  88  S.  C.  281,  TO 
S.  E.  815;  Norris  v.  Haitford  F.  Ins. 
Co.,  57  S.  C.  358,  35  S.  E.  572; 
Eeagan  v.  McKibben,  11  S.  D.  270, 
76  N.  W.  943,  19  Morr.  Min.  Eep. 
556;  Strong  v.  Stewart,  9  Heisk. 
(Tenn.)  137;  Gulf  etc.  E.  Co.  v. 
Bagby  (Tex.  Civ.  App.),  127  S.  W. 
254;  International  etc.  E.  Co.  v.  Bags- 
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The  courts  look  at  the  intrinsic  character  of  the  trans- 
action; and  if  the  offer  is  clearly  one  of  compromise,  it 
is  inferred  to  have  been  made  without  prejudice.  In  such 
case  no  caution  that  the  offer  is  confidential  or  without 
prejudice  need  be  expressed.''®  The  surrounding  circum- 
stances will  disclose  whether  it  was  so  made  or  not,  and 
whether  the  offer  was  made  on  the  faith  of  a  compromise 
is  usually  for  the  jury.''*  Offers  of  compromise  to  pay  a 
sum  of  money  by  the  way  of  compromise,  as  a  general  rule, 
are  not  admissible  against  the  party  making  the  offer; 
but  if  admitted,  it  is  clear  that  the  offer  is  open  to  explana- 
tion, no  matter  whether  it  was  by  letter  or  by  oral  communi- 
cation.*"' The  courts  sometimes  submit  to  the  jury  as  a 
question  of  fact  whether  the  statement  was  intended  as 
an  admission  or  as  an  offer  of  compromise.*^  And  the 
distinction  has  been  well  marked  and  calls  for  vigilance  in 
discrimination.  By  all,  or  nearly  all,  the  cases,  the  rule  as 
established  is  not  that  an  admission  made  during  or  in 
consequence  of  an  effort  to  compromise  is  inadmissible, 
but  that  an  offer  to  do  something  by  the  way  of  compromise, 

dale,  67  Tex.  24,  2  S.  W.  515;   Mc-  Draper    f.    Hatfield,    124    Mass.    53;-, 

Kinney  v.   Carson,  35  TJtali,   180,  99  Gerrish  t.  Sweetser,  4  Pick.   (Mass.) 

Pac.  660;  Brown  v.  Shields,  6  Leigh  374;    Campau    v.    Dubois,    39    Mteh._ 

(Va.),  440;  Wade  y.  McDougle,  59  W.  274;  Richards  v.  Noyes,  44  Wis.  609;: 

Va.    113,    52    S.    E.    1026;    National  West  v.  Smith,  101  V.  S.  263,  25  L. 

Bank    of    Commerce    v.    Gougar,    51  Ed.  809. 

Wash.   204,   98   Pae.   607;    Taylor  v.  -n  niv.u         t  v  x,  j    n       t^t 

_.      ,         '      ,        „       ,^.   ^.      „.  '*  Gibbs  V.  Johnson,  Fed.  Cas.  No. 

,.Tlt°"w  Too"  S°:     !         XT        '  5384,  3  App.  Com.  Pat.  255;  Davis  v. 

114  N.  W.   122;   Richards  v.   Noyes,  Catlettsburg    etc.    Water    ck    (Ky.), 

44  Wis.  609;  Hammond  Peeking  Co.  v.  ^^,  g  ^  ,,                ^                 \l^'^ 

Dickey,   183  Fed.  977,  106  C.   C.  A.  ^^              33  '        | 

317;   West  v.  Smith,  101  U.  S.  263,  ' 

25  L.  Ed.  809;  New  York  Home  Ins.  *"  Gerrish    v.     Sweetser,    4     Pick. 

Co.   V.   Baltimore  Warehouse   Co.,   93  (Mass.)  374;  Hartford  Bridge  Co.  v. 

TT.  S.-527,  23  L.  Ed,  868;   Paddock  Granger,  4  Conn.  142;   Straaiahan  ▼. 

V.   Forrester,   3    Seott   N.   E.    734,   3  ^^st  Haddam,  11  Conn.  507: 

Man.  &  G.  903;   Healey  t.  Thatcher,  8i  Bartlett  v.  Hoyt,  33  N.  H.  151; 

8  Car.  &  P.  388;  Jones  v.  Foxall,  15  Long  v.  Pierce  Co.,  22"  Wash.  330,  61 

Beav.    388,    51    Eng.    Eeprint,    588;  Pae.  142.     See  Colburn  v.  Groton,  66 

Pirie  v.  Wyld,  11  Ont.  422.  N.  H.  151,  22  L.  E.  A.  763,  28  Atl. 

78  Reynolds    v.    Manning,    15    Md.  95,  where  it  was  held  to  be  a  question. 

510;   Webber  v.  Dunn,  71  Me.  331;.  of  fact  for  the  judge. 
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as  to  pay  sums  of  money,  alloiv  certain  prices,  deliver  cer- 
tain property,  or  mahe  certain  deductions,  and  the  like, 
shall  be  excluded.  These  cannot  be  called  admissions,  as 
they  were  made  to  avoid  controversy  and  to  save  the  ex- 
penses of  vexatious  litigation.^^  There  is  no  doubt  but 
that  the  rule  is  well  established  in  this  country  that  the 
admission  of  a  distinct  fact  which  in  itself  tends  to  estab- 
lish a  cause  of  action  or  defense  is  not  rendered  inadmis- 
sible from  the  circumstances  that  it  was  made  during 
discussion  relating  to  a  compromise,  unless  it  is  expressly 
stated  to  be  made  without  prejudice;  but  if  the  admission 
is  of  such  a  nature  as  that  the  court  can  see  it  would  not 
have  been  made  except  for  the  purpose  of  producing  the 
objects  of  the  negotiation,  and  under  an  agreement  that 
could  fairly  be  implied  from  the  circumstances  that  it  was 
not  to  be  used  afterward  to  his  prejudice,  the  court  should 
exclude  the  evidence.  "The  rule  referred  to,  is  founded 
upon  public  policy,  and  with  a  view  of  encouraging  and 
facilitating  the  settlement  of  legal  controversies  by  compro- 
mise, which  object  is  supposed  to  be  obstructed  by  the 
fear  entertained  by  litigants  that  such  a  negotiation  may  be 
converted  into  a  trap  to  inveigle  the  unwary  into  hazardous 
admissions.  The  law  therefore  excludes  such  admissions 
as  appear  to  have  been  made  tentatively  and  hypotheti- 
cally,  but  admits  those  only  which  concede  the  existence 
of  a  fact."^^  Thus  the  rule  under  consideration  does  not 
exclude  the  admission  of  distinct  or  independent  facts, 
although  such  admissions  are  made  during  the  treaty  for 
a    compromise.**     So,,  admissions    of   fact   made    during 

82  West  V.  Smith,  101  U.  S.  263,  25  Granger,  4  Conn.  142;  Teasley  v. 
L.  Ed.  809.  Bradley,  110  Ga.  497,  78  Am.  St.  Eep. 

83  White  V.  Old  Dominion  S.  S.  Co.,  113,  35  S.  E.  782;  Austin  v.  Long,  5 
102  N.  Y.  661,  6  N.  B.  289.  Ga.  App.  551,  63  S.  E.  640;  Thorn  v. 

84  Matthews  v.  Farrell,  140  Ala.  Hess,  51  111.  App.  274;  Ashloek  v. 
298,  37  South.- 325;  Gibbs  v.  Wright,  Linder,  50  111.  169;  Louisville  ete.  B. 
14  Ala.  465;  Rose  v.  Rose,  112  Cal.  Co.  v.  Wright,  115  Ind.  378,  7  Am.  St, 
341,  44  Pao.  658 ;  Kutoher  v.  Love,  Eep.  432,  16  N.  E.  145,  17  N.  E.  584 ; 
19  Colo.  542,  36  Pac.  152 ;  Broschart  K«nnell  v.  Boyer,  144  Iowa,  303,  Ann 
V.  Tuttle,  59  Conn.  1,  11  L.  E.  A.  33,  Cas.  1912A,  1127,  24  L.  B.  A.,  N.  S., 
21  Atl.  925;  Hartford  Bridge  Co.  v.  488,  122  N.  W.  941;  Central  Braneh 
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negotiations  of  settlement  have  been  received  to  prove 
guilt  in  actions  for  bastardy ^^  and  criminal  conversation;*^ 
to  prove  nonperformance  of  contract ;*''  agency;**  rep- 
etition of  a  slander;*"  facts  admitted  by  the  superintend- 
ent tending  to  show  liability  of  a  railroad  company;"" 
execution  of  a  note;"^  the  correctness  of  an  account;"-  and 
the  genuineness  of  handwriting."^  Although  it  will  be 
seen  that  the  courts  have  frequently  held  it  proper  to 
receive  admissions  of  distinct  facts  during  such  negotia- 
tions, yet  if  the  admission  is  of  such  a  nature  that  the  court 
can  see  that  it  would  not  have  been  made  except  for  the 
purpose  of  the  negotiations,  and  that  under  an  agreement, 


Union  Pac.  E.  Co.  v.  Butman,  22  Kan. 
639;  Illinois  Cent.  E.  Co.  v.  Manion, 
113  Ky.  7,  101  Am.  St.  Eep.  345,  23 
Ky.  Law  Eep.  22^7,  67  S.  W.  40; 
Illinois  Cent.  E.  Co.  v.  Nelson  (Ky.), 
127  S.  W.  520;  Chaffe  v.  Mackenzie, 
43  La.  Ann.  1062,  10  Soutli.  369; 
Cole  V.  Cole,  33  Me.  542;  Durgin  v. 
Somers,  117  Mass.  55;  Taylor  v.  Bay 
City  St.  Ey.  Co.,  101  Mich.  140,  59 
N.  W.  447;  Manistee  Nat.  Bank  v. 
Seymour,  64  Mich.  59,  31  N.  W.  140; 
Garner  v.  Myriek,  30  Miss.  448 ;  Paris 
V.  Waddell,  139  Mo.  App.  288,  123 
S.  W.  79;  Eobb  v.  Hewitt,  39  Neb. 
217,  58  N.  W.  88;  Jenness  v.  Jones, 
68  N.  H.  475,  44  Atl.  607;  Plummer 
V.  Currier,  52  N.  H.  287 ;  Hess  v.  Van 
Auken,  11  Miso.  Eep.  422,  32  N.  Y. 
Supp.  126;  Marvin  v.  Eiehmond,  3 
Denio  (N.  Y.),  58;  Arthur  v.  James, 
28  Pa.  236;  Chiekering  v.  Brooks,  61 
Vt.  554,  18  Atl.  144;  Kain  t.  Angle, 
111  Va.  415,  69  S.  B.  355;  Wald- 
(jridge  v.  Kennison,  1  Esp.  143.  See, 
also,  the  late  cases:  Alexander  v. 
Smith  (Ala.),  61  South.  68;  Mc- 
intosh V.  Patton  (Ga.  App.),  77  S. 
E.  6;  Hablich  v.  University  Park 
Bldg.  Co.  (Ind.),  97  N.  E.  539; 
Freel  v.  Harken  (Iowa),  135  N.  W. 
648;  Shaw  v.  Boston  etc.  E.  Co.,  108 


Me.  568,  82  Atl.  1005;  Marshall  t. 
Taylor  (Mo.  App.),  153  S.  W.  527; 
Lenahan  v.  Casey  (Mont.),  128  Pac. 
601 ;  Manhattan  Top  etc.  Co.  v.  White, 
78  Misc.  Eep.  401,  138  N.  Y.  Supp. 
314;  Baynes  v.  Harris  (N.  C),  76  S. 
E.  230;  City  of  Anadarko  v.  Argo 
(Okl.),  128  Pac.  500;  Busch  v.  South 
Dakota  Central  E.  Co.  (S.  D.),  135 
N.  W.  757;  Slayden  v.  Palmo  (Tex. 
Civ.  App.),  151  S.  W.  649;  Montana 
Tonopah  Min.  Co.  v.  Dunlap,  196 
Fed.  612,  714,  116  C.  C.  A.  286. 

85  Fuller  v.  Town  of  Hampton,  5 
Conn.  416;  Olson  v.  Peterson,  33  Neb. 
358,  50  N.  W.  155. 

86  Sanborn  v.  Neilson,  4  N.  H.  501. 

87  Hartford  Bridge  Co.  v.  Granger, 
4  Conn.  142. 

88  Church  V.  Steele,  1  A.  K.  Marsh. 
(Ky.)   328. 

89  Evans  v.  Sriiith,  5  T.  B.  Mon. 
(Ky.)  363,  17  Am.  Dec.  74. 

90  Central  Branch  Union  Pac.  Ey. 
Co.  V.  Butman,  22  Kan.  639. 

91  Grubbs  v.  Nye,  21  Miss.  (13 
Smedes    &  M.)   443. 

92  Hyde  v.  Stone,  7  Wend.  (N. 
Y.)  354,  22  Am.  Dec.  582. 

83  Waldbridge  v.  Kennison,  1  Esp. 
143. 
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fairly  to  be  implied  from  the  circumstances,  it  was  not  to 
be  used  to  the  prejudice  of  the  party  making  it,  it  is  not 
error  to  exclude  the  evidence."*  But  if  the  party  making 
the  offer  of  compromise  himself  offers  it  in  evidence,  the 
other  party  is  entitled  to  explain  what  occurred  and  give 
his  version  of  it.  He  is  entitled  so  to  do  on  the  further 
ground  of  proving  such  other  parts  of  the  conversation  as 
tended  to  explain,  modify  or  even  destroy  the  admission.®' 
In  addition  to  such  admission  of  distinct  or  independent 
facts,  the  offer  of  compromise,  especially  where  written, 
may  itself  be  used  for  purposes  other  than  evidence  of 
liability  where  it  contains  admissions  outside  of  the  cau&e 
of  action.*®  In  other  words,  containing  matter  dehors  the 
subject  of  controversy  it  may  be  used,  but  per  se  it  may  be 
absolutely  excluded."'^  But  where  a  letter  of  compromise 
contains  no  statement  which  can  be  separated  from  the 
offer  and  convey  the  idea  which  was  in  the  writer's  mind, 
the  whole  of  it  must  be  excluded."*  The  question  whether 
in  the  offer  to  compromise  a  collateral  or  independent  fact 
has  been  admitted  by  one  of  the  parties  is  a  question  for 
the  court  to  determine,  and  not  a  question  for  the  jury."" 

94  White  V.  Old  Dominion  Co.,  102  463,  27  N.  W.  601 ;  Swenson  v.  Klein- 
N.  Y.  661,  6  N.  E.  2S9.  Schmidt,  10  Mont.  473,  26  Pae.  198; 

95  Chicago  City  Ey.  Co.  v.  Bundy,  Donoourt  v.  Denton,  55  Misc.  Eep. 
210  111.  39,  71  N.  E.  28.  594,  105  N.  Y.  Supp.  906;  Eussell  v. 

96  Watson  V.  Reed,  129  Ala.  388,  Brooklyn  Heights  K.  Co.,  104  App. 
29  South.  837;  Pacific  Mut.  Life  Ins.  Div.  149,  93  N.  Y.  Supp.  433;  Sutton 
Co.  V.  Van  Fleet,  47  Colo.  401,  107  v.  Eobeson,  31  N.  C.  380;  Gould  v. 
Pae.  1087;  Cross  v.  Kistler,  14  Colo.  Dwelling-house  Ins.  Co.,  134  Pa.  570, 
571,  23  Pae.  903;  Austin  v.  Long,  5  19  Am.  St.  Kep.  717,  19  Atl.  793; 
Ga.  App.  551,  63  S.  E.  640;  Lucas  v.  Whitney  Wagon  Works  v.  Moore,  61 
Parsons,  27  Ga.  593;  Whitney  v.  Vt.  230,  17  Atl.  1007;  Unthank  v, 
Cleveland,  13  Idaho,  558,  91  Pae.  Travelers'  Ins.  Co.,  28  Fed.  Cas.  No. 
176 ;  Butler  Ballast  Co.  v.  Hoshaw,  94  16,795,  4  Biss.  357,  5  Bigelow  Ins. 
111.   App.   68;    Matthiesseu   etc.   Zinc  Cas.  114. 

Co.  V.  Ferris,  72  111.  App.  684;   Mo-  97  Engel  v.  Powell,   154  Mo.   App. 

Crum  V.  McCrum,  36  Ind.  App.   636,  233,   134   S.   W.   74. 

76  N.  B.  415;  Milhollen  v.  A.  Y.  Mc-  98  Home     Ins.     Co.     v.     Baltimore 

Donald  etc.  Mfg.  Co.,  137  Iowa,  114,  Warehouse  Co.,   93  U.  8.   527,  23  L. 

112   N,  W.   812;    Bayliss  v.   Murray,  Ed.  868. 

69  Iowa,  290,  28  N.  W.   604;   Pass-  99  Whitney  v.  Cleveland,  IS  Idaho, 

more  v.  Passraore's  Estate,  60  Mieh.  558,  91  Pao.   176. 
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The  general  rule  excluding  offers  of  compromise  applies 
with  the  same  force  to  letters  as  to  verbal  communications. 
Said  Sir  John  Eomilly:  "Such  communications  made  with 
a  view  to  an  amicable  arrangement  ought  to  be  held  very 
sacred,  for  if  parties  were  to  be  afterward  prejudiced  by 
their  efforts  to  compromise  it  would  be  impossible  to  at- 
tempt any  amicable  arrangement  of  differences."'""  And 
where  a  letter  comes  within  the  rules  already  stated,  both 
the  letter  and  reply  are  inadmissible.'  Where,  in  an  acci- 
dent case,  it  was  sought  to  impeach  a  witness  for  a  traction 
company  on  the  ground  that  he  was  himself  injured  in 
the  same  accident,  and  his  claim  had  been  compromised 
by  them,  and  the  court  instructed  the  jury  not  to  consider 
the  testimony  for  any  other  purpose  than  that  named,  the 
instruction  was  held  properly  limited.^  Needless  to  say, 
statements  and  admissions  made  before  any  dispute  took 
place,  or  after  the  attempted  compromise  was  abandoned,* 
and  admissions  which,  by  their  very  nature,  negative 
compromise,  such  as  endeavoring  to  obtain  time  and  ar- 
rangements of  terms  of  payment,  are  not  to  be  excluded 
upon  the  ground  which  would  prevent  a  bona  fide  offer  of 
compromise  being  used  to  the  prejudice  of  either  party.* 
As  a  matter  of  course  and  common  sense,  once  the  agree- 
ment sought  in  the  offers  of  compromise  is  completed,  or, 
in  the  case  of  a  letter  written  without  prejudice,  the  offer 
is  accepted,  the  result  of  the  agreement  is  competent. 
Until  acceptance  it  is,  subject  to  what  we  have  said,  inad- 
missible. 

100  Kierstead    v.    Brown,    23    Neb.  2  St.  Louis  etc.  Ey.  Co.  v.  Knowles, 

595,  37  N.  W.  471;  Phillips  v.  United  44  Tex.  Civ.  App.  172,  99  S.  W.  867. 

States  Ben.   Soe.,   120   Mich.   142,   79  3  Broschart  v.  Tuttle,  59  Conn.   1, 

N.  W.  1;  Home  Ins.  Co.  v.  Baltimore  11  L.  K.  A.  33,  21  Atl.  925;  Cates  v. 

Warehouse  Co.,  93  U.   S.   527,  23  L.  Kellogg,  9  Ind.  506;  Blake  v.  Austin, 

Ed.    868;    Hoghton    v.    Hoghton,    15  33  Tex.  Civ.  App.  112,  75  S.  W.  571. 

Beav.  278,  51  Eng.  Eeprint,  545.  *  Jaekson  v.  Clopton,   66  Ala.   29; 

1  Paddock  v.   Forrester,   3   Man.  &  Donley  v.   Bailey,  48   Colo.   373,   110 

G.  903,  919,  133  Eng.  Eeprint,  1404;  Pae.    65;    Kutcher   v.   Love,   19   Colo. 

Jones  V.  Poxall,  15  Beav.  388,  51  Eng.  542,  36  Pac.  152;  Austin  v.  Long,  5 

JJeprint,  588.  Ga.  App.  551,  63  S.  B.  640;   Teasley 


§  292  (294)  THE  LAW  OF  EVIDENCE  IN  CIYIL  CASES.  600 

§  292  (294).  Effect  of  paying  money  into  court  — 
Tender. — The  question  has  frequently  arisen  as  to  the  effect 
of  the  payment  of  money  into  court  by  a  defendant  upon 
an  order  or  rule  for  that  purpose.  It  was  the  old  practice, 
if  the  plaintiff  refused  to  accept  the  amount  paid  into  court, 
to  have  the  amount  so  paid  struck  out  of  the  declaration 
or  complaint  and  paid  out  of  court  to  the  plaintiff  or  to  his 
attorney.  On  the  trial  the  plaintiff  was  not  allowed  to  give 
any  testimony  for  such  amount ;  and  if  he  did  not  recover 
more  than  the  amount  so  paid,  judgment  went  against  him 
for  the  costs. ^  Under  this  old  practice  of  paying  the  money 
into  court,  on  a  declaration  setting  out  a  special  contract, 
the  defendant  thereby  admitted  the  contract  as  alleged, 
and  a  breach  thereof  with  damages  to  the  amount  paid  in.® 
But  where  the  action  was  in  assumpsit  containing  the 
common  counts,  the  defendant  only  admitted  by  such  pay- 
ment some  liability  on  some  contract  under  the  money 
counts;  and  if  the  plaintiff  sought  to  recover  any  further 
sum,  he  was  bound  to  prove  a  contract  or  liability  on  the 
part  of  the  defendant  as  well  as  a  larger  sum  due.'^  In  an 
action  against  a  town  for  personal  injuries  caused  by  a 
defective  highway,  it  was  held  that,  after  a  payment  into 

V.  Bradley,  110  Ga.  497,  78  Am.  St.  Y.)    120;  Wallace  v.  Hussey,  63  Pa. 

Bep.    113,    35    S.    E.    782;    Hood    v.  24;    Swan   v.    Scott,    11    Serg.    &   R. 

Tyner,  3  Ind.  App.  51,  28  N.  E.  1033;  (Pa.)    155;  Draper  v.  Horton,  22  K. 

St.  Louis  etc.  R.  Co.  v.  Stone,  78  Kan.  1.   592,   48   Atl.   945 ;    Eotan   Grocery 

505,  97  Pac.  471;  Finn  V.  Tel.  etc.  Co.,  Co.   v.   Martin    (Tex.   Civ.   App.),   57 

101   Me.   279,   64  Atl.   490;    Snow  v.  S.  W.   706;   Clapp  v.   Foster,   34  Vt. 

Batchelder,  8  Cush.  (Mass.)  513;  Per-  580;  Chesapeake  etc.  R.  Co.  v.  Stock 

son  V.  Bowe,  79  Minn.  238,  82  N.  W.  &   Sons,   104  Va.   97,  51   S.   E.   161; 

480;  Grubbs  v.  Nye,  13  Smedes  &  M.  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419, 

(Miss.)    443;    Ferguson  v.   Davidson,  62   Am.   St.   Rep.   47,   34  Pac.   1059; 

147  Mo.  664,  49  S.  W.  859;  Quinn  v.  McNiel  v.  Holbrook,  12  Pet.   (U.  S.) 

White,   26  Nev.   42,   62  Pac.   995,  64  84,  9  L.  Ed.  1009;  In  re  Breon  Lum- 

Pac.   818 ;   Altman  v.   Boston  etc.   R.  ber  Co.,  181  Fed.  909. 

Co.,  75  N.  H.  573,  78  Atl.  616;  Field  5  Bank  of  Columbia  v.  Southerland, 

V.  Tenney,  47  N.  H.  513;  Perkins  v.  3  Cow.  (N.  Y.)  336. 

Concord  R.  R.,  44  N.  H.  223 ;  Armour  e  Hubbard     v.     Knous,     7     Gush. 

V.  Gaffey,  165  N.  Y.  630,  59  N.  E.  (Mass.)   556;  Johnston  v.  Columbian 

1118;  Brice  v.  Bauer,  108  N.  Y.  428,  Ins.   Co.,   7   Johns.    (N.   Y.)    315. 

2  Am.   St.  Rep.   454,  15   N.   E.   695 ;  T  Hubbard     t.     Knous,     7     Gush. 

J^artlett  v.  Tarbox,  1  Abb.  Dec.   (N.  (Mass,)    556. 
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court  of  a  sum  of  money,  tlie  defendant  town  had  so  far 
admitted  the  cause  of  action  that  it  could  not  give  evi- 
dence of  contributory  neglect  on  the  part  of  the  plaintiff." 
Greenleaf  further  states  the  effect  of  the  payment  of  money 
into  court  as  an  admission:  "The  defendant  conclusively 
admits  that  he  owes  the  amount  thus  tendered  in  payment; 
that  it  is  due  for  the  cause  mentioned  in  the  declaration; 
that  the  plaintiff  is  entitled  to  claim  it  in  the  character 
in  which  he  sues;  that  the  court  has  jurisdiction  of  the 
matter;  that  the  contract  described  is  rightly  set  forth, 
and  was  duly  executed;  that  it  has  been  broken  in  the 
manner  and  to  the  extent  declared;  and,  if  it  was  a  case 
of  goods  sold  by  sample,  that  they  agreed  with  the  sample. 
In  other  words,  the  payment  of  money  into  court  admits 
conclusively  every  fact  which  the  plaintiff  would  be  obliged 
to  prove  in  order  to  recover  that  money.  But  it  admits 
nothing  beyond  that.  If,  therefore,  the  contract  is  illegal 
or  invalid,  the  payment  of  money  into  court  gives  it  no 
validity;  and  if  the  payment  is  general,  and  there  are 
several  counts  or  contracts,  some  of  which  are  legal  and 
others  not,  the  court  will  apply  it  to  the  former."®  In 
England  statutes  now  exist  allowing  the  defendant  to  plead 
payment  into  court,  and  at  the  same  time  to  deny  the  plain- 
tiff's cause  of  action,  and  to  set  up  a  special  defense;^** 
and  in  the  United  States,  by  statutes  in  the  various  states, 
which  are  often  resorted  to,  the  defendant  is  allowed  to 
make  an  offer  of  judgment,  which  offer,  if  not  accepted, 
cannot  be  made  use  of  by  the  plaintiff  for  any  purpose.'^ 
There  is,  however,  practically  no  difference  as  to  the  effect 
of  payment  into  court  or  tender  as  an  admission,  and  the 
extent  of  that  admission  is  now  clearly  established.  When 
money  has  been  regularly  brought  into  court  after  a  tender, 
if  the  plaintiff  fails  to  prove  a  cause  of  action  for  a  greater 
amount  than  was  tendered,  judgment  goes  for  the  de- 

8  Bacon  v.  Inhabitants  of  Charlton,      dan  v.  Greenwood  L.  E.  3  Ex.  Div. 
7  Cush.   (Mass.)   581.  251. 

9  1  Greenl.  Et.,  §  205.  n  See  the   statutes  in  the   several 

10  Tayl.  Ev.,  10th  ed.,  §  832;  Ber-      states. 
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fendant  for  Ms  costs,  but  the  money  paid  into  court  be- 
longs to  the  plaintiff.  It  also  belongs  to  him  if  the 
defendant  fails  to  prove  a  valid  or  sufficient  tender;  and 
in  such  case  the  plaintiff  is  entitled  to  judgment  at  least 
for  the  stim  paid  into  court,  and  for  costs;  but  execution 
goes  only  for  the  balance  of  the  judgment  after  deducting 
such  sum.  The  principle  upon  which  these  rules  are 
founded  is,  that  the  tender  (even  though  insufficient)  and 
the  payment  into  court,  for  the  plaintiff,  of  the  money 
tendered,  is  a  conclusive  admission  that  the  amount  so 
paid  in  is  due  to  the  plaintiff;  and  hence,  that  the  money 
belongs  absolutely  to  him,  whatever  may  be  the  fate  of  the 
action.^^  A  debtor,  by  tendering  a  certain  amount  to  his 
creditor,  must  be  held  to  admit  every  fact  which  the 
creditor  would  be  required  to  prove  to  entitle  him  to  a 
decree  for  the  amount  tendered.*^  Where  a  declaration 
contains  a  single  count,  specifically  set  forth,  a  tender 
amounts  to  an  admission  of  every  fact  which  the  plaintiff 


12  Birmingham  etc.  E.  Co.  v.  Mad- 
dox,  ]55  Ala.  292,  46  South.  780;  Sup- 
ply Ditch  Co.  V.  Elliott,  10  Colo.  327,  3 
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Atl.  591;  Eogers  Grain  Co.  v.  Jansen, 
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97,  87  Am.  Dec.  517;  Currier  v. 
Jordan,  117  Mass.  260;  Phoenix  Ins. 
Co.  V.  Eeadingeri  28  Neb.  587,  44  N. 
W.  864;  Becker  v.  Boon,  61  N.  Y. 
317;  Logue  v.  Gillick,  1  B.  D.  Smith 
(N.  Y.),  398;  Bead  v.  Mutual  Safety 
Ins.  Co.,  3  Sand.  (N.  Y.)  54;  Slack 
V.  Brown,  13  Wend.  (N.  Y.)  390; 
Eaton  V.  Wells,  82  N.  Y.  576;  Brown 
V.  Knk,  48  N.  C.  378;  Simpson  v. 
Carson,  11  Or.  361,  8  Pac.  325;  Wag- 
enblast  v.  MoK'ean,  2  Grant  Cas. 
(Pa.)    393;   Woodward  v.  Cutter,  33 


Vt.  49;  Sehnur  v.  Hickeox,  45  Wis. 
200;  Cain  v.  Garfield,  4  Fed.  Cas.  No. 
2293,  1  Low.  483;  Seaton  v.  Benedict, 
5  Bing.  187,  2  M.  &  P.  301,  6  L.  E. 
C.  P.,  O.  S.,  208,  130  Eng.  Eeprint, 
1032. 

13  Uedelhofen  v.  Mason,  201  III. 
465,  66  N.  E.  364;  Price  v.  Jester,  137 
m.  App.  565;  Metropolitan  Nat.  Bank 
V.  Commercial  State  Bank,  104  Iowa, 
682,  74  N.  W.  26;  Noble  v.  Fagnant, 
162  Mass.  275,  38  N.  E.  507,  where  it 
was  held  that  a  defendant  by  his 
tender  having  acknowledged  the  cause 
of  action  could  not  afterward  avail 
himself  of  the  defense  that  in  making 
the  sales  (the  subject  matter  of  the 
action)  the  plaintiffs  were  only  act- 
ing as  agents.  Citing  tlie  well-known 
cases:  Hubbard  v.  Knous,  7  Cush. 
(Mass.)  556;  Bacon  v.  Inhabitants  of 
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is  bound  to  prove  in  order  to  maintain  his  cause  of  action. 
But  when  the  declaration  is  general,  tender  and  payment 
only  admit  some  contract  of  the  kind  alleged  in  the 
declaration,  with  damages  to  the  amount  paid  in.  If  the 
plaintiff  seeks  to  recover  more,  he  must  prove  a  contract 
entitling  him  so  to  do,  as  well  as  to  recover  the  amount 
paid  in.  Nothing  beyond  the  amount  paid  in  is  admitted.^* 
The  tender  admits  that  the  amount  tendered  is  due.  It 
does  not,  however,  necessarily  admit  all  the  alleged  grounds 
for  recovery.  That  must  be  determined  by  the  pleadings. 
For  example,  in  an  Iowa  action  the  plaintiffs  alleged  that 
they  were  the  owners  of  a  quarter  section  of  land,  which 
was  described;  that  from  January  1,  1882,  to  March  1, 
1887,  the  defendant  used,  occupied,  and  cultivated  the 
same,  and  that  such  use  and  occupation  were  worth  the 
sum  of  one  hundred  and  twenty-five  dollars,  which  was 
then  due  and  unpaid.  Plaintiffs  demanded  judgment  for 
that  sum,  with  interest  and  costs.  The  answer  denied  all 
indebtedness  in  excess  of  twenty-five  dollars.  The  court 
charged  the  jury  that,  under  the  issues  and  evidence  in 
the  case,  "the  plaintiffs  were  entitled  to  recover  from  the 
defendant  the  fair  rental  value  of  the  'Use  of  so  much  of 
the  premises  described  in  plaintiffs'  petition  as  was  actu- 
ally occupied  and  cultivated  by  him  from  January  1,  1882, 
to  March  1,  1887."  Plaintiffs,  insisted  that  by  his  tender, 
the  defendant  admitted  their  cause  of  action,  and  the  only 
question  to  be  determined  was  the  amount  of  their  re- 
covery, and  that  such  amount  should  be  determined,  not 
by  the  rental  value  of  the  portion  of  the  land  actually 
occupied,  but  from  that  of  the  entire  tract.  Plaintiffs 
alleged  that  all  the  quarter  section  was  used  and  occupied 
by  defendant.  But  the  first  division  of  the  answer  was  a 
general  denial  in  effect;  and  the  second  stated  that,  if 
defendant  was  indebted  to  plaintiffs,  the  amount  of  such 
indebtedness  did  not  exceed  twenty-five  dollars,  and  that 
sum  had  been  tendered  and  paid  into  court.  It  could  not 
fairly  be   claimed   that   anything   was   admitted   by   the 

W  Hinds  y.  Cottle,  supra. 
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answer,  excepting  that  the  amount  tendered  was  due  to 
plaintiffs  on  a  cause  of  action  included  in  their  suit.  It 
did  not  admit  that  defendant  used  the  premises  described 
during  all  the  time  named,  nor  that  he  used  them  at  any 
time.^^  While  a  tender  operates  as  an  admission,  yet  if  it 
be  made  in  error,  such  as  by  a  tender  of  a  sum  greater  than 
that  which  the  tenderer  admits,  it  may  be  withdrawn.  In 
a  New  Hampshire  case,^^  Foster,  J.,  said:  "It  was  compe- 
tent for  the  plaintiffs  to  explain  the  grounds  upon  which 
their  tender  was  made.  Without  explanation  it  might  have 
amounted  to  an  admission  of  their  liability;  and  for  this 
reason  the  defendants  can  have  no  valid  objection  to  evi- 
dence of  the  understanding  of  the  parties,  and  the  circum- 
stances under  which  it  was  made. ' ' "  Where  on  a  contract 
for  land  purchase  the  vendee  performed  certain  work  for 
the  vendor  which  was  to  go  in  payment  of  interest,  and  a 
dispute  having  arisen,  the  vendee,  not  wishing  to  imperil 
his  position,  tendered  the  vendor  the  amounts  due,  which 
the  latter  refused  and,  having  declared  a  forfeiture,  brought 
suit,  the  court  said:  "A  payment  into  court  has  been  held 
to  be  an  admission  of  the  indebtedness,  to  that  extent,  upon 
the  contract  sued  upon;  but  we  do  not  understand  that  a 
tender  made  before  suit,  to  protect  incidents,  precludes  . 
the  party  making  the  tender  from  asserting,  after  suit 
brought,  any  other  existing  defense.     The  theory  of  the 

15  Griffin  v.  Harriman,  74  Iowa,  the  amount  due;  but  that  admission 
436,  38  N.  W.  139.  was  not  conclusive  evidence,  exclud- 
es Ashuelot  Eailroad  v.  Cheshire  E.  ing  the  consideration  of  all  other  evi- 
K.,  60  N.  H.  356.  dence  upon  the  subject.  The  proof 
IT  See,  also,  Abel  v.  Opel,  24'  Ind.  was  clear  that  thirteen  hundred 
250,  where  the  plaintiff  in  a  suit  and  nine  dollars  was  the  amount 
to  compel  the  entry  of  satisfaction  on  actually  due  when  the  tender  was 
a  mortgage,  tendered  the  defendant  made.  Nor  can  we  agree  that  if  too 
fourteen  hundred  dollars.  Subsequent-  much  be  tendered,  any  legal  obligation 
ly,  on  finding  out  that  such  sum  was  is  thereby  created  to  pay,  or  keep 
too  much,  the  plaintiff  brought  into  good,  the  whole  amount  so  tendered." 
court  thirteen  hundred  and  nine  dol-  Abel  v.  Opel,  suprct,  is  cited  in  Wea 
lars,  which  was  adjudged  the  correct  Township  v.  Cloyd,  46  Ind.  49,  91  N. 
amount.  The  court  said:  "'It  is  true  E.  959  (admission  of  liability  for 
that  the  tender  was  an  admission  of  damages  on  payment  into  court). 
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case  above  cited  ^^  is  that,  as  to  all  things  which  are  in- 
cidental and  accessorial  to  the  debt,  the  tender  is  equivalent 
to  payment.  "1^  If,  after  a  tender,  the  tenderee  at  any  time 
offered  to  take  the  amount  tendered,  and  the  tenderer  re- 
fused to  pay  it,  the  latter  would  lose  the  benefit  of  his 
tender.^"  A  verdict  may  be  rendered  for  more  than  the 
amount  tendered,  but  it  cannot  be  rendered  for  less,^'^  and 
this,  too,  although  the  tender  be  defective  or  even  be  offered 
in  a  case  where  it  cannot  be  legally  made  or  pleaded,  and 
for  such  reasons  be  held  unavailing,  to  save  costs.  A 
tender  and  payment  into  court,  however,  only  admit  the 
cause  of  action  as  to  the  sum  tendered,  and  do  not  affect 
the  defense  of  the  party  making  the  same  by  preclud- 
ing such  party  from  disputing  the  recovery  of  a  greater 
sum  upon  the  same  cause.^^  So  in  an  action  upon  a 
store  account  of  different  items,  the  payment  of  money 
into  court  upon  a  particular  item  admits  the  character  in 
which  the  plaintiff  sues  and  the  defendant's  indebtedness 
to  the  extent  of  the  amount  paid  in  only.  It  admits  nothing 
as  to  other  items  in  the  same  account  upon  which  the  money 
was  not  paid  in.  As  to  them, 'the  defendant,  notwithstand- 
ing the  payment,  is  free  to  deny  the  character  in  which 
the  plaintiff  sues,  and  the  justice  of  the  claim.^*  It  has 
been  held  in  Massachusetts  that  a  tender  of  a  certain  sum 
in  full  for  damages  sustained  in  consequence  of  a  defect 
in  a  highway  has  the  effect  and  operation  of  a  tender  at 
common  law;  and  where  the  declaration  contains  only  one 
cause  of  action,  specifically  set  forth,  the  tender  is  a  con- 
clusive admission  of  every  fact,  which  the  plaintiff  would 
otherwise  be  bound  to  prove,  in  order  to  maintain  his  ac- 

18  Kortright  v.  Cady,  21  N.  Y.  343,  19  Hill   v.    Carter,    101    Mieh.    158, 

78  Am.  Dec.  145;  Tiffany  v.  St.  John,  59  N.  W.  413. 
65    N.    Y.    314,    22    Am.    Eep.    612 ;  20  Hill  v.  Carter,  supra. 

■Frost  V.  Yonkers  Sav.  Bank,  70  N.  Y.  21  Denver   ete.   B.   Co.   v.   Harp,   6 

553,  26  Am.  Eep.  627;   Caruthers  v.  Colo.  420. 

Humphrey,  12  Mieh.  270;  Van  Husan  22  Simpson  v.  Carson,  11  Or.  361, 

V.  Kanouse,  13  Mich.  303;  Eenard  v.  8  Pae.  325. 

CUnk,  91  Mich.  1,  30  Am.  St.  Eep.  23  Brown  v.  Fink,  3  Jones  (48  N 

458,  51  N.  W.  692,  C.)   378. 
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tion,  and  precludes  the  defendant  from  introducing  evi- 
dence of  carelessness  on  the  part  of  the  plaintiff,  either  as 
to  the  merits  of  the  case  or  in  mitigation  of  damages.^* 
There  is  a  considerable  conflict  of  authority  as  to  the  effect 
of  a  tender  upon  the  right  of  the  defendant  to  avail  him- 
self of  defenses  to  prevent  a  further  recovery,  or,  by  means 
of  a  counterclaim,  to  defeat  a  recovery  even  to  the  extent 
of  the  tender.  In  a  large  number  of  cases  it  has  been 
stated  that  the  plaintiff  is  entitled  to  a  judgment  to  the 
amount  of  the  tender  at  least — thus  suggesting  that  no  coun- 
terclaim could  be  set  up.  But,  in  many  of  these  cases,  the 
facts  show  that  there  was  no  attempt  on  the  part  of  the 
defendant  to  set  up  a  counterclaim,  but  only  an  attempt 
to  deny  the  facts  conclusively  admitted  by  the  tender,  so 
as  to  defeat  a  recovery  of  the  amount  of  the  tender  itself. 
The  subject  is  somewhat  complicated  by  the  fact  that  a  dis- 
tinction is  sometimes  made  between  the  effect  of  a  tender 
in  actions  on  contract  and  in  actions  in  tort ;  and  other  au- 
thorities make  a  distinction  between  a  tender  where  the 
declaration  sets  up  a  special  contract  only,  and  where  it 
states  more  than  one  cause  of  action.  Frequently  these 
distinctions  are  overlooked  by  the  Court,  and,  consequently, 
it  is  difficult  to  determine  the  particular  bearing  of  the  de- 
cision upon  the  general  subject.^'     The  weight  of  authority 

24  Bacon  V.  Inhabitants  of  Charl-  to  discharge  mechanic's  lien  for  re- 
ton,  7  Gush.  (Mass.)  581.  See.  also,  pair  of  personal  property  is  not  vit- 
Moynahan  v.  Moore,  9  Mich.  9,  77  iated  by  condition  that  the  property 
Am.  Dec.  468,  and  valuable  note  ap-  shall  be  delivered  up,  where  the  only 
pended  thereto  on  the  subject  gen-  objection  made  to  the  tender  was  that 
erally.  Moynahan  v.  Moore,  supra,  the  amount  was  insufficient.  A  me- 
remarkable  for  the  brevity  and  sound-  chanie's  lien  is  discharged  by  suffi- 
ness  of  Chief  Justice  Martin's  ex-  cient  tepder,  and  the  mechanic  •  can 
position  t)f  the  law,  and  cited  in  num-  thereafter  only  rely  upon  the  personal 
erous  eases,  decides  that :  A  tender  responsibility  of  his  employer,  who,  in 
made  to  procure  possession  of  prop-  bringing  replevin  for  his  property,  is 
erty  can  hardly  be  called  conditional  not  obliged,  in  order  to  Keep  his 
because  it  is  accompanied  with  a  tender  good,  to  bring  the  money  into 
demand  for  the  property.     Objection  court. 

made  at  time  of  tender  precludes  all  28  From  an  excellent  note,  full  of 

others,    and    if    that    be    not    well  useful  illustrations,  to  Palmer  v.  La 

grounded,    the    tender    will    be    held  Bault,  21  L.  R.  A.,  N.  S.,  3-54. 
good.     A  tender  sufficient  in  amount 
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seems  to  be  in  favor  of  the  defendant's  right  to  avail  him- 
self of  defenses  outside  of  the  tender,  and  to  counterclaim 
where  the  circumstances  warrant  that  mode.  In  one  of  the 
latest  cases  on  the  subject,^"  the  plaintiff  sought  to  recover 
two  hundred  and  eleven  dollars  for  services  as  a  veterinary 
surgeon.  Defendant  answered  admitting  treatment  of 
some  of  his  horses  but  denied  that  his  services  were  of  any 
value,  except  that  plaintiff  had  done  dental  work  upon  two 
of  his  horses,  and  that  such  dental  work  was  of  the  rea- 
sonable value  of  five  dollars,  which  sum,  with  all  accrued 
costs  and  statutory  attorney's  fees,  he  tendered  into  court. 
Defendant  further  alleged  as  an  affirmative  defense,  that 
plaintiff  had  held  himself  out  as  one  possessed  of  reason- 
able skill  and  knowledge  of  veterinary  science ;  the  defend- 
ant relied  upon  such  representations,  and  employed  him 
to  treat  three  head  of  horses  which  were  afflicted  with  some 
disease  then  unknown  to  defendant;  that  in  truth  plaintiff 
did  not  diagnose  the  disease  with  which  said  horses  were 
aiHicted  in  a  proper  way ;  that  he  treated  them  as  if  afflicted 
with  a  harmless  disease,  when  in  fact  they  were  sick  with 
an  infectious  disease  of  a  most  malignant  and  fatal  type, 
known  as  glanders;  that,  by  reason  of  plaintiff's  ignorance 
in  diagnosis  and  improper  treatment,  certain  other  horses 
belonging  to  defendant,  to  the  number  of  six  head,  con- 
tracted the  said  infectious  disease,  and  six  of  his  horses 
died;  that  the  value  of  the  horses  so  lost  by  reason  of  the 
careless,  unskillful,  and  negligent  treatment  of  plaintiff  was 
the  sum  of  twelve  hundred  dollars.  For  this  sum,  less 
the  amount  admitted  to  be  due  for  dental  services,  he  de- 
manded judgment.  Upon  the  trial  the  court  'announced 
that  no  testimony  would  be  allowed  upon  the  defense  ten- 
dered by  the  affirmative  answer.  The  error  of  the  trial 
court  was  pointed  out  by  Chadwick,  J.:  "A  tender  of  a 
part  of  the  amount  claimed  to  be  due  under  a  contract  in- 
volving items  which  may  be  segregated  is  no  more  than  an 
admission  of  a  contract,  and  that  the  amount  tendered  is 

2B  La  Bault  v.  Palmer,  51  Wash.  664,  21  L,  E.  A.,  N.  S.,  354,   99  Pac. 
1036. 
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due  thereon.  The  value  of  the  services  rendered  still  being 
an  issue,  the  appellant  could,  under  the  statute,  plead  any 
counterclaim  upon  any  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  complaint,  or  con- 
nected with  the  subject  of  the  action.  While  there  is  a 
division  of  authority,  this  is  in  accord  with  the  better,  rule, 
in  our  judgment,  consistent  with  the  proper  interpretation 
of  §  5176,  Ballinger's  Anno.  Codes  &  Statutes,  (§  1113, 
Pierce's  Code),  which  puts  no  greater  burden  on  a  defend- 
ant than  to  tender  the  amount  which  he  admits  to  be  due, 
rather  than  the  exact  amount  which  may  be  found  to  be 
due.  The  old  rule  was  harsh  and  unjust.  To  relieve  a 
party  of  the  hazards  attending  a  tender,  courts  gradually 
came  to  declare  the  more  libei'al  rule."  This  modern  rule 
has  been  adopted  and  announced  in  the  cases  in  the  note 
hereto.^'' 

§  293  (295).  The  whole  statement  or  admission  to  be 
received. — ^Apart  altogther  from  the  legal  requirement  to 
hear  all  the  truth,  we  have  to  recognize  the  necessity  in 
every-day  life  for  assertions  first  made  and  then  qualified. 
Socially  as  well  as  commercially  the  form  of  statement  is 
adopted  both  for  convenience  of  speech  and  dispatch  of 
business.  Illustrations  innumerable  might  be  furnished  to 
exemplify  the  evil  that  would  result  from  a  report  of  the 
statement  unqualified.  Hence.it  need  occasion  no  surprise 
that  in  law  it  is  the  well-settled  rule  that  the  whole  of  a 
declaration  or  statement  containing  an  admission  should  be 
received  together.  Wheje  there  is  room  for  surprise  is 
that  the  rule  should  ever  have  been  questioned,  and  that 
cases  should  arise  calling  for  the  decision  of  the  United 
States  supreme  court.  The  rule  has  been  definitely  laid 
down  there  by  Mr.  Justice  Field.  "Every  admission  upon 
which  a  party  relies  is  to  be  taken  as  an  entirety  of  the  fact 

27  Young  V.  Borzone,  26  Wash.  4,  velt  v.  New  York  &  H.  E.   Co.,   45 

66  Pao.  135,  421;  Simpson  v.  Carson,  Barb.    (N.   Y.)    554;    Davis   v.   Mil- 

11  Or.  361,  8  Pao.  325;  Spalding  v.  laudon,  17  La.  Ann.  97,  87  Am.  Dec. 

Vanderoook,  2  Wend.    (N.   Y.)    431;  517;  Hinds  v.  Cottle,  143  Mass.  310, 

Eaton  V.  Wells,  82  N.  Y.  576;  Boose-  9  N.  E.  654. 
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wMcli  makes  for  Hs  side,  with  the  qualifications  which 
limit,  modify  or  destroy  its  effect  on  the  other  side."^* 
This  is  a  settled  principle  which  has  passed  by  its  uni- 
versality into  an  axiom  of  the  law.^®  When,  therefore,  the 
agent  and  officers  of  an  insurance  company  stated  to  the 
agent  of  a  party  claiming  upon  a  policy  of  insurance,  that 
the  preliminary  proofs  presented  were  sufficient  as  to  the 
death  of  the  insured,  but  that  they  showed  that  the  in- 
sured had  committed  suicide,  the  whole  admission  must 
be  taken  together ;  if  sufficient  to  establish  the  death  of  the 
insured,  it  was  also  sufficient  to  show  the  manner  of  his 
death.  This  rule,  together  with  its  reason,  is  thus  stated 
by  Mr.  Best:  "Where  part  of  a  document  or  statement  is 
used  as  self-harming  evidence  against  a  party,  he  has  a 
right  to  have  the  whole  of  it  laid  before  the  jury  who  may 
then  consider  and  attach  what  weight  they  see  fit  to  any 
self-serving  statements  it  contains."*"    Many  illustrations 


28  Mutual  Benefit  Life  Ins.  Co.  v. 
Newton,  22  Wall.  (U.  S.)  32,  22  L. 
Ed.  793,  followed!  in  Sharland  v. 
WashinP^ton  Life  Ins.  Co.,  101  Fed. 
206,  41  C.  C.  A.  307;  Hassencamp  v. 
Mutual  etc.  Ins.  Co.,  120  Fed.  475, 
56  C.  C.  A.  625;  Perrin  v.  United 
States,  169  Fed.  17,  94  C.  C.  A.  385. 

29  Jones  V.  Port,  36  Ala.  449; 
Murry  v.  Meredith,  25  Ark.  164; 
Bailey  v.  Carlton,  43  Colo.  4,  95  Pae. 
542;  Presley  v.  State,  61  Fla.  46,  54 
South.  367;  Mitehem  v.  Allen,  128 
Ga..  407,  57  S.  E.  721;  Blaek  v. 
Wabash  etc.  E.  Co.,  Ill  111.  351,  53 
Am.  Rep.  628;  Moore  v.  Wright,  90 
111.  470;  Courtright  v.  Deeds,  37  Iowa, 
503;  Taylor  v.  Whiting,  2  B.  Mon. 
(Ky.)  268;  State  v.  Thompson,  116 
La.  829,  41  South.  107;  Lewis  v.  Gib- 
son, 9  Bob.  (La.)  146;  Oakland  Ice 
Co.  V.  Maxey,  74  Me.  294;  Dole  v. 
Wooldredge,  142  Mass.  161,  7  N.  B. 
832;  Adam  v.  Eames,  107  Mass.  275; 
Farley  v.  Eodocanachi,  100  Mass.  427; 
Swift    Electric    Light    Co.    v.    Grant, 

ETidence  II — 39 


90  Mich.  469,  51  N.  W.  539 ;  Mclntyre 
V.  Harris,  41  Miss.  81;  Howard  v. 
Newsom,  5  Mo.  523;  Young  v.  Ber- 
eridge,  81  Neb.  180,  115  N.  W.  766; 
Barker  v.  Barker,  16  N.  H.  333; 
Grattan  v.  Metropolitan  Life  Ins. 
Co.,  92  N.  Y.  274,  44  Am,  Rep.  372; 
Rouse  V.  Whited,  25  N.  Y.  170,  82 
Am.  Dec.  337;  Roberts  v.  Roberts,  85 
N.  C.  9;  Wolf  Creek  Diamond  Coal 
Co.  v.  Sohultz,  71  Pa..  180,  3  Morr. 
Min,  Rep.  95;  Haisten  v.  Hixen,  3 
Sneed  (Tenn.),  691;  MeGehee  v. 
Lane,  34  Tex.  390;  Prince  v.  Samo, 
7  Ad.  &  E.  627,  7  L.  J.  Q.  B.  123,  112 
Eng.  Rep.  606;  Queen's  Case,  2  Brod. 
&  B.  298,  129  Eng.  Reprint,  981. 
Further,  as  to  the  general  subject,  see 
§  171,  ante;  §§  823,  852,  post, 

30  Best,  Ev.,  10th  ed.,  §  520; 
Handle  v.  Blackburn,  5  Taunt.  245, 
128  Eng.  Reprint,  683;  Thomson  v. 
Austen,  2  Dowl.  &  R.  359,  1  L.  J.  (0. 
S.)  K.  B.  99;  Smith  v.  Blandy,  Ryan 
&  M.  257;  Darby  v.  Ouseley,  2  Jur., 
N.  S.,  497,  1  Hurl.  &  N.  1,  25  L.  J. 
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of  this  rule  might  be  given.  Thus  the  whole  statement 
should  be  given,  where  admissions  of  a  purchase  of  prop- 
erty are  coupled  with  the  statement  that  the  price  has  been 
paid;®^  where  there  is  an  admission  of  trespass  or  other 
act  accompanied  by  facts  showing  justification,^^  or  where 
an  admission  of  sale  or  other  contract  is  coupled  with  a 
statement  of  warranty,  together  with  its  breach,  or  of  other 
qualifying  terms.^*  In  a  New  York  case  the  same  principle 
was  applied  after  an  elaborate  discussion  where  it  was 
proved  as  an  admission  of  the  defendant  that  he  had 
pointed  out  certain  property  as  that  of  the  plaintiff.  It 
was  held  that  the  defendant  was  entitled  to  prove  his  state- 


Ex.  227;  Eiadon  v.  Yates,  145  Cal. 
210,  78  Pae.  641.  See,  also,  the 
Canadian  cases :  Cox  v.  Peeaud, 
Q.  E.  23  S.  G.  9 ;  Pulton  v.  MoNamee, 
2  S.  G.  E.  470.  In  the  ease  of  Lom- 
bard T.  Chaplin,  98  Me.  309,  314,  56 
Atl.  903,  it  was  said:  "This  court,  in 
Storer  v.  Gowen,  18  Me.  174,  have  held 
that:  'It  is  a  principle  well  settled 
that  the  admissions  of  a  party,  when 
given  evidence,  must  be  taken  to- 
gether, as  well  what  makes  in  his 
favor  as  against  him.  Both  are  equal 
evidence  to  the  jury,  who  will  give 
every  part  of  the  testimony  such 
credence  as  it  may  appear  to  de- 
serve.' (Hammatt  v.  Emerson,  27 
Me.  308,  46  Am.  Dec.  598.)  In  an 
early  decision  in  Massachusetts,  Whit- 
well  v.  Wyer,  11  Mass.  6,  this  is  the 
language  of  the  court:  'Where  you 
rely  upon  a  confession  you  must  take 
it  altogether.'  And  the  same  court 
says  in  O'Brien  v.  Cheney,  5  Gush. 
(Mass.)  148:  'The  general,  principle 
for  which  the  defendant  contends, 
namely,  that,  when  the  admission  of 
a  part  is  offered  in  evidence,  he  is 
entitled  to  have  the  whole  of  what 
he  said  on  the  subject,  at  that  inter- 
view, stated  as  a  part  of  the  evidence, 
is  correct  and  is  not  denied' :  See,  also, 
Adam  v.  Barnes,  107  Mass.  27o;  Dole 


V.  Wooldredge,  142  Mass.  161,  7  N. 
E.  832.  In  regard  to  the  admission 
of  the  defendant,  the  court  says  in 
Mattocks  V.  Lyman,  18  Vt.  98,  46  Am. 
Deo.  138 :  'That  the  whole  declaration 
of  the  party  made  at  one  time,  as  well 
that  in  his  favor  as  that  which  is 
against  him,  must  be  received  and 
weighed.'  And  in  Moore  v.  Wright, 
90  111.  470,  the  court  hoias  that: 
'Where  a  party's  admissions  are  called 
for,  the  party  calling  for  the  same 
is  bound  to  take  all  the  other  party 
said  upon ,  the  occasion  concerning  the 
matter  in  dispute,  whether  it  makes 
for  or  against  him.'  It  is  unneces- 
sary to  make  further  citations.  The 
above,  we  think,  is  a  fair  statement 
of  the  practice  both  in  this  country 
and  England  with  respect  to  the  ad- 
missibility of  admission  as  testi- 
mony." 

31  Smith  V.  Jones,  15  Johns.  (N. 
Y.)  229;  Benedict  v.  Nichols,  1  Boot 
(Conn.),  434. 

82  Credit  v.  Brown,  10  Johns.  (N. 
y.)  365. 

33  Kelsey  v.  Bush,  2  Hill  (N.  Y.), 
440;  Whitwell  v.  Wyer,  11  Mass.  6; 
Oliver  v.  Gray,  1  Har.  &  G.  (Md.) 
204;  Hopkins  v.  Smith,  11  Johns.  (N. 
Y.)    101. 
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ment  in  the  same  conversation  that  the  debt,  for  which 
the  levy  was  made,  was  one  which  should  be  paid  by  the 
plaintiff.**  "Where,  taking  the  confession  together,  the 
branch  making  against  the  party  is  completely  avoided, 
qualified  or  explained  away  by  another  branch,  and  there 
is  nothing  beside,  either  intrinsic  or  extrinsic,  the  latter 
branch  to  render  it  questionable,  the  first  is  neutralized; 
and  the  whole  is  considered  by  the  cases  as  not  weighing  a 
feather  against  the  party.  "*^  In  another  New  York  case,^* 
the  plaintiff  vendor  sued  the  defendant  vendee  for  breach 
of  a  contract  for  the  sale  of  yarn.  The  defense  was  that 
there  was  no  such  contract  and  that  the  negotiations  re- 
lated solely  to  the  appointment  of  defendant  as  agent  for 
plaintiff  to  sell  yarn.  The  plaintiff  put  in  part  of  the 
correspondence,  and  even  that  which  was  so  put  in  only 
partially  supported  his  case,  but  the  trial  judge  properly 
allowed  in  the  rest  of  the  letters  which  explained  the  trans- 
action. The  question  was  as  to  the  true  nature  of  the 
transaction  which  the  parties  had  had  under  consideration, 
and,  for  the  correct  determination  of  that  question,  it  was 
essential  that  all  that  had  passed  between  them  upon  the 
subject  should  be  known.  The  letters  and  the  conversa- 
tions to  which  they  presumably  related  or  expressly  re- 
ferred were  therefore  rightly  admitted,  and,  being  both 
admitted,  their  effect  as  a  whole  was  properly  left  to  the 
jury.  The  fact  that  a  witness  did  not  hear  or  did  not 
understand  a  whole  conversation  or  statement  does  not 
render  inadmissible  the  part  he  did  hear  and  understand. 
The  jury  should  always  be  cautioned,  however,  as  to  the 
state  of  facts.  For  instance,  a  foreigner  might  address 
an  American  partly  in  a  foreign  language  unknown  to  the 
American  and  partly  in  English.  It  could  never  be  seri- 
ously urged  that  what  he  said  in  English  was  inadmissible, 
and  there  cannot  be  any  reason  advanced  for  the  admission 

M  Bouse  V.  Whited,  25  N.  Y.  170,  Y.)    141;   Carver  v.   Traey,  3   Jolms. 

fi2  Am.  Dec.  337,  and  extended  note.  (N.  Y.)   427;   Benedict  v.  Nichols,  1 

85  Phil.   Ev.,   Cow.  &  Hill's   Notes,  Boot  (Conn.),  434. 

p,  343;  Smith  v.  Jones,  15  Johns.  (N,  36  Elizabeth    City    Cotton    Mills   y, 

Y.)  229;  Wailing  v.  Toll,  9  Johns.  (N.  Loeb,  119  Fed.  154,  56  C.  C.  A.  42. 
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of  the  testimony  of  witnesses  who  heard  only  a  part  of  a 
conversation  which  will  not  apply  equally  to  the  testimony 
of  a  witness  who  heard  it  all  but  only  understood  or  re- 
membered a  portion  of  it.^''  In  showing  the  remaining 
part  of  the  conversation  bearing  on  this  subject  the  party 
is,  of  course,  not  limited  to  the  one  witness.  The  one  may 
have  only  heard  one  portion  of  the  conversation  and  an- 
other the  remainder,  and  he  is  entitled  to  have  the  salient 
matter  in  evidence.*^  "Where  the  defendant's  answer  to  a 
question  put  by  the  witness,  or  another  person,  is  sought 
to  be  introduced,  and  such  answer  could  not  be  understood, 
or  would  be  unintelligible,  without  stating  the  question  also, 
to  which  it  was  made,  in  such  case  the  question  would  be 
admissible.^®  But  it  does  not  follow  that  the  one  offering 
the  admissions  will  be  compelled  to  offer  in  the  first  in- 
stance the  whole  conversation  or  statement.  He  offers  that 
part  which  he  considers  advantageous  or  which  the  wit- 


37  State  V.  Lu  Sing,  34  Mont.  31, 
9  Ann.  Gas.  344,  85  Pae.  121.  See, 
also,  Westmoreland  v.  State,  45  Ga. 
225;  Woolfolk  v.  State,  85  Ga.  69, 
11  S.  B.  814;  State  v.  Elliott,  15  Iowa, 
72;  State  v.  Moelohen,  53  Iowa,  310, 
5  N.  W.  186;  State  v.  Madison,  47 
La.  Ann.  30,  16  South.  566;  State  v. 
Vallery,  47  La.  Ann.  182,  49  Am.  St. 
Rep.  363,  16  South.  745;  State  v. 
Baniels,  49  La.  Ann.  954,  22  South. 
415;  Commonwealth  v.  Pitsinger,  110 
Mass.  101;  People  v.  Daniels,  105 
Oal.  262,  38  Pac.  720;  People  v.  Dice, 
120  Cal.  189,  52  Pac.  477. 

38  Troy  Fertilizer  Co.  v.  Logan,  90 
Ala.  325,  8  South.  46;  First  Nat. 
Bank  of  Oakland  v.  Wolff,  79  Cal.  69, 
21  Pae.  551;  Clark  v.  Smith,  10 
Conn.  1,  25  Am.  Deo.  47;  Williams 
V.  Keyser,  11  Fla.  234,  89  Am.  Dec. 
243;  Dixon  v.  Edwards,  48  Ga.  142; 
Morris  v.  Jamieson,  205  111.  87,  68 
N.  E.  742;  Grand  Bapids  etc,  E.  Co. 
V.  Diller,  110  Ind.  223,  9  N.  E.  710; 
Robertson  v.   Vasey,   125   Iowa,   526, 


101  N.  W.  271;  Hess  v.  Wilcox,  58 
Iowa,  380,  10  N.  W.  847;  Louisville 
Times  Co.  v.  Lancaster,  142  Ky.  122, 
133  S.  W.  1155;  Beauchamp  v.  Tennel, 
1  Bibb  (Ky.),  441;  State  v.  Thomp 
son,  116  La.  829,  842,  41  South.  107 
Agricultural  Bank  v.  The  Jane,  19 
La.  1;  Barbour  v.  Martin,  62  Me.  536 
Turner  v.  Jenkins,  1  Har.  &  G.  (Md.) 
161;  Parley  v.  Radocanachi,  100  Mass 
427;  Continental  Ldfe  Ins.  Co.  v 
Willets,  24  Mich.  268;  Reevs  v 
Hardy,  7  Mo.  348;  Grattan  v.  Met 
ropolitan  Life  Ins.  Co.,  92  N.  Y.  274 
44  Am.  Rep.  372;  Steele  v.  Wood,  78 
N.  C.  365;  Sherwood  v.  Titman,  55 
Pa.  77;  Carolina  etc.  R.  Co.  v.  Seigler, 
24  S.  C.  124;  St.  Louis  etc.  Ry.  Co. 
V.  Prazier  (Tex.  Civ.  App.),  87  S.  W. 
400;  Yeska  v.  Swendrzynski,  133  Wis. 
475,  113  N.  W.  959;  Elizabeth  City 
Cotton  Mills  V.  Loeb,  119  Fed.  154, 
56  C.  C.  A.  42. 

89  Barnum  v.  Barnum,  9  Conn.  242; 
Young  V.  Bennett,  4  Scam.  (111.)  43; 
Mulins  V.  Cottrell,  41  Miss.  291. 
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ness  remembers,  and  the  adversary  has  the  right  to  full 
cross-examination  to  bring  out  the  remainder.  A  court  or 
jury  are  not  bound  to  give  equal  credit  to  all  parts  of  a 
statement  or  admission ;  they  may  believe  a  part  and  dis- 
regard the  rest.  The  rule  only  requires  that  what  is  in 
favor  of  the  party  making  the  admissions  should' be  fairly 
and  liberally  considered  and  weighed  with  the  other  evi- 
dence.*" Of  course,  the  one  offering  admissions  of  this 
character  is  not  bound  by  the  statements  which  are  favor- 
able to  the  declarant.  He  may  rebut  such  statements  or 
show  them  to  be  erroneous  ;*^  and  it  is  for  the  court  or  jury 
to  reject  such  portions  of  the  statement,  if  any,  as  appear 
to  be  inconsistent,  improbable  or  rebutted  by  other  circum- 
stances in  evidence.*^  Although  it  is  a  familiar  principle 
that  when  a  part  of  a  conversation  or  admission  is  intro- 
duced, the  other  party  may  prove  the  rest  of  such  state- 
ment, yet  the  rule  is  limited  to  such  statements  as  would 
in  any  way  qualify  or  explain  the  part  first  given.  Where 
a  conversation  about  a  given  matter  is  introduced,  the  door 
is  not  thereby  opened  for  the  introduction  of  what  was  said 
■  in  relation  to  a  different  matter,  although  in  the  same  con- 
versation.**    It  formerly  was  the  rule  that  any  of  the  re- 

40  Wilson  V.  Calvert,  8  Ala.  536;  440;  Beekwith  v.  MoUohan,  2  W.  Va. 
Lioett  V.  State,  23  Ga.  57;  Field  v.  477;  Pearson  v.  Sabin,  10  N.  H.  205. 
Hitchcoek,  17  Pick.  (Mass.)  182,  28  4S  Straw  v.  Greene,  14  Allen 
Am.  Dec.  288;  Coon  v.  Statej  21  Miss.  (Mass.),  206;  People  v.  Beach,  87  N. 
246;  MeCann  v.  State,  21  Miss.  471;  Y.  508;  Platner  v.  Platner,  78  N.  Y. 
Green  v.  State,  13  Mo.  382;  Newman  90;  Downs  v.  New  York  Cent.  Ey. 
V.  Bradley,  1  Dall.  (Pa.)  240,  1  L.  Co.',  47  N.  Y.  83;  Rouse  v.  Whited, 
Ed.  118;  Mattocks  v.  Lyman,  18  Vt.  25  N.  Y.  170,  82  Am.  Dec.  337,  and 
98,  46  Am.  Dec.  138;  Brown  v.  Com-  extended  note;  Stedman  v.  Eanney, 
monwealth,  9  Leigh  (Va.),  633,  33  go  Huj,  (]sr.  y.),  37,  29  N.  Y.  Supp. 
Am.  Dec.  263.  866;    Dorlon    v.    Douglass,    6    Barb. 

41  Quick  V.  Johnson,  6  Mart.  N.  S.  (N.  Y.)  451;  Garey  v.  Nicholson,  24 
(La.)  532;  Walden  v.  Sherburne,  15  Wend.  (N.  Y.)  350;  Mumford  v. 
Johns.   (N.  Y.)   409.  Whitney,  15  Wend.   (N.  Y.)   380,  30 

42  Adkins  v.  Hershy,  14  Ark.  442;  Am.  Dec.  60;  Wendt  v.  Chicago  etc. 
Ayers  v.  Metcalf,  39  111.  307;  Mott  E.  Co.,  4  S.  D.  476,  57  N.  W.  226; 
V.  Consumers'  Ice  Co.,  73  N.  Y.  543;  Prince  v.  Samo,  7  Ad.  &  E.  627; 
Roberts  v.  Ge^,  15  Barb.  (N.  Y.)  Miller  v.  Wildcat  Gravel  Boad  Co., 
449;  Kelsey  v.  Bush,  2  Hill  (N.  Y.),  52   Ind.   51;    Atherton   v.   Defreeze, 
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mainder  of  the  conversation  was  admissible,  provided  it 
related  to  the  subject  matter  of  the  suit;**  but  that  was 
qualified  by  the  later  cases,  and  the  rule  now  is  that  where 
a  statement  forming  part  of  a  conversation  is  given  in  evi- 
dence, whatever  was  said  by  the  same  person,  in  the  same 
conversation,  that  would  in  any  way  qualify  or  explain  that 
statement,  is  also  admissible ;  but  detached  and  independent 
statements,  in  no  way  connected  with  the  statement  given 
in  evidence,  are  not  admissible;  and  there  is  no  difference 
in  this  respect  between  statements  made  in  conversation 
by.  a  party  to  the  suit  and  those  made  by  a  third  party.** 
The  rule  is  also  limited  to  such  statements  as  were  made 
at  the  same  time.  A  party  cannot  relieve  himself  of  state- 
ments made  one  day  by  showing  that  the  next  day  he  said 
something  different.*"  It  is  very  clear  that  one  who  has 
made  admissions  cannot  be  permitted  to  give  evidence  of 
his  subsequent  declarations  for  the  purpose  of  contradict- 
ing or  explaining  his  former  admissions.*''^  It  is  not  a 
condition  that  the  exact  words  of  the  statement  should  be 
required,  since  the  law  does  not  require  impossibilities.  It 
suffices  if  the  witness  states  the  substance  of  the  conversa- 
tion or  declaration.**    But  the  mere  inferences   or  con- 

129  Mich.  364,  88  N.  W.  886;  Over-  107;  Adam  v.  Eames,  107  Mass.  275; 

man  v.  Coble,  35  N.  C.  1;  Edwards  O'Connor  v.  Padget,  82  Neb.  95,  116 

V.  Ford,  2  Bail.   (S.  C.)   461;  Hurl-  N.    W.    1131;    People    v.    Green,    1 

but  V.  Boaz,  4  Tex.  Civ.  App.  371,  Park.  Cr.  Rep.  (N.  Y.)  11;  MePeake 

23  S.  W.  446;  State  v.  Leuhrsman,  v.   Hutchinson,   5   Serg.   &   T     (Pa.) 

3.23  Iowa,  476,  99  N.  W.  140;  State  295;     Edwards     v.     Ford,     2     Bail. 

V.  Thompson,  116  La.  829,  41  Soutli.  (S.  C.)  461;  Varley  Duplex  Magnet 

107.     See,  'also,   cases  above   cited  to  Co.  v.  Ostlieimer,  159    Fed.   655,  86 

note  29,  supra.  C.  C.  A.  523;  Johnson  v.  Birkett.  21 

44  Queen's  Case,  2  Brod.  &  B.  297,  O"*"  ^-  ^-  ^^'>'  ^'  ^nt.  W.  E.  445. 

129  Eng.  Eeprint,  981.  "  ^""^f,    \   ^°^^*"'     *     Cow. 

,  "^^       '  (N.    Y.)    617;    Martin    v.    Root,    17 

45  This  subject  will  be  found  fully       Milss.  222. 

treated     in     the     chapter     on    "Eole-  4S  Fertig  v.   State,   100   Wis.   301, 

vancy,"§171,  ante.  75  n.  W.  960;   Lewis  v.  Brown,  41 

46  Bcebe  v.  Smith,  194  111.  634,  Me.  448;  Worthington  v.  State,  92 
62  N.  E.  856;  Hatch  v.  Potter,  7  Md.  222,  84  Am.  St.  Eep.  506,  56  L. 
111.  725,  43  Am.  Deo.  88;  State  v.  R.  A.  352,  48  At).  355;  Kingebury 
Thompson,    116    La.    829,   41   South.  v.  Moses,  45  N.  H.  222. 
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elusions  of  the  witness  should  be  rejected.**  In  the  rule 
governing  the  introduction  of  the  whole  statement  or 
conversation  are  included  statements  in  the  nature  of  judi- 
cial admissions  irrespective  of  the  case  in  which  they  are 
made.  There  is  no  reason  why  the  admissions  and  state- 
ments made  by  a  party  in  a  former  trial  should  not  be  com- 
petent to  be  received  as  evidence  against  him  to  the  same 
extent  as  if  they  had  been  made  by  him  out  of  court ;  ^°  and 
there  is  ample  authority  to  support  this  view.^* 

§  294  (296).  Same — ^Written  admissions. — The  remarks 
in  the  previous  section  apply  with  all  force  to  written  docu- 
ments, and  it  is  equally  well  settled  that  the  introduction 
of  a  part  of  a  writing  as  an  admission  renders  admissible 
so  much  of  the  remainder  as  tends  to  explain  or  qualify 
what  has  been  received.^*  Thus,  if  part  of  a  letter  is 
offered  as  evidence,  other  explanatory  parts  may  be 
offered ;  ^*  if  a  party  is  sought  to  be  charged  or  affected  by 
a  letter  received  in  evidence,  his  reply  thereto  is  admis- 
sible;^* and  where  one  party  uses  as  evidence  a  number 
of  a  series  of  the  letters  written  by  the  other  party,  the 
latter  may  introduce  the  entire  series.^^     Where  in  a  crim- 

4»  Helm  V.  Cantrell,  59  lU.  524.  Lombard  v.  Chaplin,  98  Me.  309,  56 

50  Miller  v.  People,  216  111.  309,  Atl.  903;  Grattan  v.  Metropolitan 
74  N.  E.  743.  Life  Ins.  Co.  of  New  York,  92  N.  Y. 

51  Benedict  v.  Nichols,  1  Boot  274,  44  Am.  Eep.  372;  Addoms  v. 
(Conn.),  434;  Illinois  Steel  Co.  v.  Weir,  56  Misc.  Rep.  487,  108  N.  Y. 
Wierzbicky,  107  111.  App.  69;  Mer-  Supp.  146;  Robeson  v.  Schuylkill 
chants  L.  &  T.  Co.  v.  Egan,  222  111.  Nav.  Co.,  3  Grant  Gas.  (Pa.)  186; 
494,  78  N.  B.  800;  Farnum  v.  Whit-  Hartford  Fire  Ins.  Co.  v.  Dorroh 
man,  187  Mass.  381,  73  N.  E.  473;  (Tex.  Civ.  App.),  133  S.  W.  465; 
Lynde  v.  McGregor,  13  Allen  Wright  v.  Collins,  111  Va.  806,  69 
(Mass.),  182,  90  Am.  Dec.  188;  S.  E.  942.  See  §  171,  ante;  §§  685, 
Kritzer  v.  Smith,  21  Mo.  296;  Dean  822,  post. 

V.  Dean,  43  Vt.  337;  Texarkana  Gas  53  Walker  v.  Griggs,  28  6a.  552. 

etc.  Co.  V.  Lanier  (Tex.  Civ.  App.),  54  Roe  v.   Day,  7   Car.   &  P,   705; 

126  S.   W.   67;   Morris  v.  Jamieson,  Gibson  v.  Lacy,  87  Ind.  202;  Lester 

205  HI.  87,  68  N.  E.  742.  v.   Sutton,   7   Mich.   329;    Livermore 

52  Jones  v.  Hopkins,  32  Iowa,  503;  v.  St.  John,  4  Rob.  (N.  Y.)  12. 
Illinois  Cent.  R.  Co.  v.  Manion,  113  55  Zimmerman   v.   Huber,   29   Ala. 
Ky.   7,  23   Ky.  Law  Rep.   2267,  101  379;  Raymond  v.  Howland,  17  Wend. 
Am.    St.    Eep.    345,    67    S.    W.    40;  (N.  Y.)  389. 
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inal  case  it  appeared  that  in  response  to  a  request  for  a 
particular  statement,  one  of  the  defendants  sent  to  the  wit- 
ness a  letter  inclosing  a  statement  "covering,  as  I  believe, 
all  the  points  you  suggested,"  which  statement  consisted 
of  an  affidavit  with  copies  of  contracts  annexed  to  it,  it  was 
error  to  allow  one  of  the  copy  contracts  referred  to  to  be 
put  in  evidence  with  the  letter  apart  from  the  affidavit  and 
the  other  document.^®  In  an  action  against  a  carrier  the 
plaintiff  introduced  a  receipt  in  evidence  to  prove  delivery 
of  a  package  to  the  defendant.  The  receipt  contained  a 
clause  limiting  the  defendant's  liability;  the  plaintiff  hav- 
ing made  the  receipt  a  part  of  his  case,  the  defendant  was 
entitled  to  the  benefit  of  all  its  terms  and  conditions.  The 
plaintiff,  under  such  circumstances,  could  not  claim  benefit 
of  a  pprtion  of  the  contract  and  exemption  from  the  re- 
mainder.^^ And  where  a  notice  to  stop  payment  of  a  check 
was  put  in  unqualifiedly  by  a  plaintiff,  and  the  notice  bore 
a  stamp  of  the  bank  showing  it  was  received  after  the  check 
was  paid,  the  plaintiff  failed  in  his  action.  The  rule  is 
that,  if  a  party  uses  books  of  account  or  other  papers 
against  his  adversary,  he  makes  them  evidence  for  him  on 
the  same  subject.  They  are  like  any  declaration  or  admis- 
sion by  writing  oi;  orally.  If  part  is  used,  the  whole  re- 
lating to  the  same  matter  is  admissible,  and,  being  in  the 
case,  tliey  must  be  given  force.'^*    Where  three  instru- 

56  Perrin  v.  United  States,  169  matters  set  forth  in  juch  statement; 
Fed.  17,  94  C.  C.  A.  385.  The  court  or  if  the  statement  of  Williams  and 
in  granting  a  new  trial  said:  "It  his  testimony  relating  thereto  were 
follows  from  this  rule  that  with  the  properly  excluded  by  the  court,  then 
letter  of  Dr.  Perrin,  the  whole  of  surely  Dr.  Perrin  should  have  been 
the  statement  should  have  been  ad-  permitted  to  testify  concerning  his 
mitted  in  evidence,  including  the  letter  to  Hunt  inclosing  the  Will- 
copies  of  the  agreements  attached  iams'  statement  and  the  copies  of 
to  the  statement;  or  if  excluded  be-  the  agreements." 
cause  the  author  of  the  statement  S7  Addoms  v.  Weir,  56  Misc.  Rep. 
was  present  in  court  at  the  trial  487,  108  N.  Y.  Supp.  146;  Springer  v. 
and  could  be  called  by  the  defend-  Westcott,  78  Hun  (N.  Y.),  365,  29 
ants  as  a  witness  and  cross-ex-  N.  Y.  Supp.  ,149. 
amined  by  the  prosecution,  then  08  Brandt  v.  Public  Bank,  139 
when  called  he  should  have  been  App,  Div.  173,  123  N.  Y.  Supp.  807; 
permitted  to  testify  concerning  the  Pendleton    v.    Weed,    17    N.    Y.    72; 
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merits,  a  contract  for  maintenance  of  a  wife,  a  bond  and 
deed  of  trust  to  secure  it,  formed  one  transaction  and  one 
was  put  in  evidence,  the  opponent  was  entitled  to  have  the 
other  two  introduced.^^  On  this  principle  it  has  been  fre- 
quently held  that  where  one  party  offers  the  books  or  a 
statement  of  account  furnished  by  the  other  party,  for  the 
purpose  of  showing  admissions,  he  renders  admissible  those 
items  which  are  favorable  as  well  as  those  which  are  ad- 
verse to  such  other  party.  The  one  offering  such  an 
account  as  an  admission  cannot  have  the  benefit  of  the 
credits  without  also  submitting  to  the  debits.®"  A  treasury 
account  which  contains  credits  as  well  as  debits  is  evidence 
for  the  defendant  as  well  as  the  government;  and,  unless 
there  be  an  abandonment  of  the  suit  by  the  counsel  for  the 
government,  it  has  no  right  to  withdraw  from  the  jury 
any  part  of  the  credits  relied  on  by  the  defendant."^  By 
the  same  rule,  where  a  pleading,  or  affidavit,  or  deposition 
is  offered  in  evidence,  the  statements  relied  on  as  admis- 
sions and  the  qualifying  statements  must  be  construed 
together,  and  whether  it  is  in  the  same  or  another  action.''^ 

Dewey  v.  Hotchkiss,  30  N.  T.  497.  As  to  accounts  where  one  of  the 

See,    also,    Bailey    v.    Eobison,    149  parties  was  insane  for  a  part  of  the 

111.   App.   457,  as  to   the  production  period   covered,  see   Gross  v.  Jones, 

of  portion  only  of  the  remainder  of  89  Miss.  44,  42  South.  802. 

documentary    evidence   which    could  It  does  not  follow  that  entries  in 

show  the  whole  transaction  between  another  part  of  the  same  book  which 

the  parties.  have   no   connection   with   those   of- 

59  Levy    V.     Goldsoll     (Tex,     Civ.  fered    must     be    received:  Catt     v. 
App.),  131  S.  W.  420.  Howard,  3   Stark.   3,   23   B.   E.   752. 

60  Fitzpatrick    v.    Harris,    8    Ala.  ®i  United  States  v.  Jones,  8  Pet 
32;   Dougherty  v.  Knowlton,   19  Dl.  (U.  S.)  387,  8  L.  Ed.  983. 

App.  283;  Veiths  v.  Hagge,  8  Iowa,  62  Callan  v.  McDaniel,  72  Ala.  96; 

163;     Green    v.    Glasscock,    9    Eob.  Bumpass   v.    Webb,    1   Stew.    (Ala.) 

(La.)    119;   Piper  v.   White,   56   Pa.  19,  18  Am.  Eep.  34;  Crocker  v.  Clem- 

90;    Jones   v.   Jones,   4   Hen.    &   M.  euts,  23  Ala.  296;  Da  vies  v.  Flewel- 

(Va.)    447;    Waggoner    v.    Gray,    2  len,  29  Ga.  49;   McNutt  v.  Dare,  8 

lien.   &  M.    (Va.)    603;   Freeland  v.  Blackf.    (Ind.)    35;   Hewlett   v.   Hy- 

Coeke,   3  Muuf.    (Va.)   352;   Bell  v.  den,  4  Ind.  Ter.  176,  69  S.  W.  839; 

Davidson,    3    Wash.    (C.    C.)    328,   3  Eldridge  v.  Duncan,  1  B.  Mon.  (Ky.) 

Fed.    Cas.    No.    1248.     See    §§    685,  101;      Merrill     v.     Leisenring,     166 

822,  post.  Mich.    219,    131    N.    W.    538j    Bom- 
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And  where  a  paragraph  of  an  answer  admits  a  specific  fact, 
and  in  another  part  of  the  same  paragraph  denies  the  alle- 
gations of  the  corresponding  paragraph  of  the  complaint, 
the  plaintiff  is  entitled  to  introduce  the  admission  without 
introducing  the  part  denying  the  allegations  of  the  com- 
plaint.^* Although  a  party  may  offer  a  part  of  his 
pleading  as  explanatory  of  another  part  offered  by  the  ad- 
versary, he  cannot  use  such  pleading  as  affirmative 
evidence  for  himself.  There  is  a  difference,  however, 
according  to  whether  the  pleading  is  in  the  same  or  another 
action.  The  distinction  is  that,  when  an  answer  is  read 
as  a  part  of  the  pleadings  in  the  cause  in  which  it  is  filed, 
only  such  parts  may  be  read  as  the  party  desires ;  but  when 
it  is  taken  from  the  cause  in  which  it  is  filed  and  read  in 
another  proceeding,  as  an  admission,  there  the  whole  of  it 
must  be  read  by  the  party  offering  it.  The  reading  of  a 
portion  of  the  defendant's  answer  by  the  plaintiff  as  evi- 
dence, the  answer  being  a  pleading  in  the  cause,  and  read 


part  V.  Lucas,  32  Mo.  123;  Gunn 
V.  Todd,  21  Mo.  303,  64  Am. 
Dee.  231;  Gildersleeve  v.  Landon, 
73  N.  Y.  609;  Mott  v.  ConsumeTs' 
lee  Co.,  73  N.  Y.  543;  Gildersleeve 
V.  Mahoney,  5  Duer  (N.  Y.),  383; 
Taft  V.  Little,  78  App.  Div.  74,  79 
N.  Y.  Supp.  507;  Goodyear  v.  De  La 
Vergne,  10  Hun,  537;  Baker  v.  Duff, 
136  App.  Div.  13, 120  N.  Y.  Supp.  184 
(where  the  court  said:  "The  plain- 
tiffs put  in  evidence  a  certified  copy 
of  a  portion  of  the  answer  of  the  de- 
fendant's grantors  in  an  action 
brought  against  them  in  the  fed- 
eral courts.  This  evidence,  being 
offered  and  received  generally,  is  in 
the  case  for  all  purposes,  and,  be- 
ing offered,  as  is  contended,  for  the 
benefit  of  the  admissions  it  con- 
tains favorable  to  the  plaintiffs,  it 
inures  to  the  benefit  of  the  defend- 
ants as  well":  Peoi)le  ex  rel.  Per- 
kins T,  Moss,  187  N.  Y.  410,  428,  10 


Ann.  Cas.  309,  11  L.  E.  A.,  N.  S., 
528,  80  N.  E.  383)  ;  McCord  v.  South- 
ern R.  Co.,  130  N.  C.  491,  41  S.  E. 
886;  Belter  v.  Morton,  96  Pa.  229; 
Smith  V.  Chenault,  48  Tex.  455;  Gal- 
veston etc.  Ey.  Co.  v.  Mtzpatrick 
(Tex.  Civ.  App.),  91  S.  W.  355  (in 
which  part  only  of  abandoned 
pleadings  was  introduced  and  the 
court  properly  sanctioned  the  read- 
ing of  the  remainder) ;  Aetna  Ins. 
Co.  v.  Eastman  (Tex.  Civ.  App.), 
80  S.  W.  255  (part  of  testimony  on 
former  trial  being  introduced,  the 
remainder  permitted  from  stenog- 
rapher's notes).  See  §  272  et  seq. 
ante. 

68  Lewis  V.  Norfork  etc.  R.  Co., 
132  N.  C.  382,  43  S.  E.  919;  Stewart 
V.  North  Carolina  E.  Co.,  136  N.  C. 
385,  48  S.  E.  793;  Hockfield  v. 
Southern  Ey.  Co.,  150  N.  C.  419,  134 
Am.  St.  Kep.  945,  64  S.  E.  181. 
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as  such,  gives  tlie  defendant  no  right  to  nse  any  other  parts 
of  the  answer  as  evidence  for  himself.  If  a  defendant  ad- 
mits one  fact  and  it  is  used  by  his  adversary  as  evidence, 
that  can  be  no  warrant  to  him  to  take  all  the  facts  stated 
in  the  answer  as  evidence  against  the  plaintiff.  If  any 
other  portions  of  the  answer,  not  read  by  the  plaintiff, 
affected  the  sense,  or  explained  in  any  way,  the  portions 
read,  he  would  have  a  right  to  read  them;  but  as  to  the 
portions  which  related  to  other  facts,  he  would  have  no 
right  to  do  so.^*  As  we  have  seen  with  respect  to  oral  ad- 
missions, the  party  offering  written  admissions  is  not 
bound  by  the  accompanying  statements  which  qualify  such 
admissions,  if  he  chooses  to  rebut  or  impeach  them.  In 
other  words,  he  is  not  estopped  to  disprove  them.  The 
fact  that  the  admission  is  in  a  pleading  does  not  change  its 
character  or  create  an  estoppel.®^ 

§  295  (297).  Proof  and  weight  of  admissions. — From 
what  we  have  already  shown  it  will  have  been  gathered 
that  it  is  always  competent  for  the  party  whose  alleged 
admission  is  being  used  against  him  to  prove  by  any  com- 
petent evidence  either  that  no  such  statement  was  made  or 
that  it  was  so  qualified  at  the  time  as  to  change  its  mean- 
ijjg  68  ijiq  proye  admissions  of  a  party,  any  of  the  ordi- 
nary modes  of  proving  acts,  conduct  or  speech  is  applicable, 
and  on  such  proof  of  his  admissions  they  stand  established 
and  as  of  controlling  weight  unless  some  satisfactory  ex- 
planation is  made  by  which  such  effect  is  counteracted."^ 

64  Kritzer  v.  Smith,  21  Mo.  296;  66  Merrill  v.  Leisenring,  166  Mich. 
Gunn  V.  Todd,  21  Mo.  303,  64  Am.       219,  131  N.  W.  538. 

Dee.  281.  6T  Harrison    v.    Peabody,    34    Cal. 

65  Mott  V.  Consumers'  lee  Co.,  73  178;  Freeman  v.  Peterson,  45  Colo. 
N.  Y.  543;  Gildersleeve  v.  Landon,  102,  100  Pac.  600;  Alabama  Midland 
73  N.  Y.  609;  Walden  v.  Sherburne,  B.  Co.  v.  Guilford,  119  Ga.  523,  46 
15  Johns.  (N.  Y.)  409;  Boots  r.  S.  E.  655;  Illinois  Cent.  E.  Co.  v. 
Canine,  94  lud.  408,  in  which  Elliott,  Cowles,  32  111.  116;  Louisville  etc. 
J.,  has  discussed  at  interesting  B.  Co.  v.  Berry,  9  Ind.  App.  63,  35 
length  the  whole  question  of  the  N.  E.  565,  36  N.  B.  646;  Eone  v. 
admissibility  in  evidence  of  plead-  Smith,  19  Ky.  Law  Eep.  972,  42  S. 
ings.  W.    740;    Landry's    Succession,    114 
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In  tlie  case  of  a  former  trial,"*  the  official  stenograplier,  or 
anyone  else  who  heard  the  plaintiff  testify  upon  the  previ- 
ous occasion,  would  he  competent  to  testify  to  what  he  said ; 
and  the  stenographer  may  use  his  minutes  taken  on  the 
former  trial  for  the  purpose  of  refreshing  his  recollection 
as  to  what  the  plaintiff  testified  to;  and  all  that  was  testi- 
fied to  by  the  plaintiff  upon  the  subject  would  be  competent 
as  explanatory  matter.^^  It  is  a  familiar  rule  that  verbal 
admissions  should  be  received  with  caution  and  subjected 
to  careful  scrutiny,  as  no  class  of  evidence  is  more  sub- 
ject to  error  or  abuse.  Witnesses  having  the  best  motives 
are  generally  unable  to  state  the  exact  language  of  an  ad- 
mission, and  are  liable,  by  the  omission  or  the  changing  of 
words,  to  convey  a  false  impression  of  the  language  used. 
No  other  class  of  testimony  affords  such  temptations  or 
opportunities  for  unscrupulous  witnesses  to  torture  the 
facts  or  commit  open  perjury,  as  it  is  often  impossible  to 
contradict  their  testimony  at  all,  or  at  least  by  any  other 
witness  than  the  party  himself.''*'  These  and  similar  con- 
siderations have  often  led  the  courts  to  declare  that  admis- 
sions are  evidence  of  low  grade — the  weakest  and  most 
unsatisfactory  form  of  evidence.'^     Sir  William  Grant,  in 

La.  829,  38  South.  575;  Eobinson  v.  112    Pac.    820;    Jones    v.    Webb,    1 

Stuart,  68  Me.  61;  Logan  v.   State,  Finn.    (Wis.)    412;    Union    Mut.    L. 

39    Md.    177;    Laird    v.    Laird,    127  Ins.  Co.  v.  Hasten,  3  Fed.  881. 

Mieh.  24,  86  N.  W.  436;  White  City  C8  This  is  quite  distinct  from  the 

State    Bank    v.    St.    Joseph    Stock-  mode   of   proving   former  testimony 

yards  Bank,  90  Mo.  App.  395;  Miller  referred  to  in  §  343,  post. 

V.  Nioodemus,  58  Neb.  352,  78  N.  W.  «»  Merrill  v.  Leisenring,  166  Mich. 

618;  Welsh  v.  Brown,  50  N.  J.  Eg.  219,  131  N.  W.  538;  Barker  v.  Heb- 

387,   26   Atl.    568;    Gottlieb   v.    Alton  bard,  81  Mieh.  267,  45  N.   W.  964; 

Grain  Co.,  87  App.  Div.  380,  84  N.  Toohey  v.   Plummer,   69   Mich.   345, 

Y.   Supp.  413;   Lane  Implement   Co.  37  N.  W.  297. 

V.  Lowder,  11  Okl.  61,  65  Pac.  926;  70  Law     v.     Merrills,     6     Wend. 

Anderson  v.  Adams,  43  Or.  621,  74  (N.    Y.)     268;    Malin    v.    Maliu,    1 

Pac.   215;   MeCarty   v.   Scanlon,   187  Wend.     (N.     Y.)     625;     Wallace    v. 

Pa.  495,  41  Atl.  345;  Fraser  v.  Me-  Matthews,  39  Ga.  617,  99  Am.  Dec. 

Pherson,     3    Desaus.     (S.     C.)     393;  473,    and    note    480;    Humphrey    v. 

Eice    V.    Southwestern    E.    Bank,    7  Pope,  1  Cal.  App.  374,  82  Pac.  223. 

Humph.     (Tenn.)     39;     Midgley     v.  71  Ingram   v.   Illges,   98  Ala.   511, 

CampbeU  Building  Co.,  38  Utah,  293,  13   South.  548;  KaufCman  v.  Maier, 
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dealing  with  a  verbal  admission  as  affecting  a  trust  deed, 
says :  ' '  There  is  no  material  evidence  but  that  of  the  cestui 
que  trust,  who  is  made  a  competent  witness  by  a  release. 
She  swears  to  no  fact  or  circumstance  capable  of  being  in- 
vestigated or  contradicted,  but  merely  to  a  naked  declara- 
tion, supposed  to  have  been  made  by  the  husband,  admitting 
that  the  purchase  was  made  with  trust  money.  That  is, 
in  all  cases,  most  unsatisfactory  evidence,  on  account  of 
the  facility  with  which  it  may  be  fabricated,  and  the  impos- 
sibility of  contradicting  it.  Besides,  the  slightest  mistake, 
or  failure  of  recollection,  may  totally  alter  the  effect  of  the 
declaration."  This  evidence  should  have  little  weight,  if 
it  appears  that  the  witness  testifying  to  the  admission  is 
careless  in  his  mode  of  testifying;  that  he  does  not  accu- 
rately remember  the  statements ;  that  he  is  willing  to  mis- 
construe them,  or  that  the  declarant  was  misinformed,  or 
did  not  clearly  express  his  own  meaning. ''^    A  fortiori, 


94  Cal.  269,  18  L.  B.  A.  124,  29  Pac. 
481;  Freeman  v.  Peterson,  45  Colo. 
102,  100  Pac.  600;  Bradley  v.  Gor- 
ham,  77  Conn.  211,  66  L.  E.  A.  934, 
58  Atl.  698;  Hnsted  v.  Mead,  58 
Conn.  55,  19  Atl.  233;  Hewett  v. 
Lewis,  4  Mackey  (D.  C),  10;  Cobb 
V.  Battle,  34  Ga.  458;  Printup  v. 
Mitchell,  17  Ga.  558,  63  Am.  Deo. 
258;  Bragg  v.  Geddes,  93  111.  39,  5 
Morr.  Min.  Eep.  624;  Chandler  v. 
Schoonover,  14  Ind.  324;  Oberholtzer 
T.  Hazen,  101  Iowa,  340,  70  K  W. 
207;  Clark  v.  Larkin,  9  Iowa,  391; 
Vaughn  v.  Hann,  6  B.  Mon.  (Ky.) 
338;  Litolff  v.  New  Orleans  R.  etc. 
Co.,  124  La.  278,  50  South.  105; 
Wilder  v.  Tranklin,  10  La.  Ann.  279; 
O'Brien  v.  Flynn,  8  La.  Ann.  307; 
Drew  V.  Hagerty,  81  Me.  231,  10 
Am.  St.  Eep.  255,  3  L.  E.  A.  230,  17 
Atl.  63;  Hart  v.  New  Haven,  130 
Mich.  181,  89  N.  W.  677;  Eussell  v. 
Sharp,  192  Mo.  270,  91  S.  W.  134; 
Kinney  v.  Murray,  170  Mo.  674,  71 
S.  W.  197;   Wolfinger  v.  MoFarland 


(N.  J.  Ch.),  54  Ati.  862;  Gould  v. 
Hurley,  75  N.  J.  Eq.  512,  73  Atl. 
129;  Tompkins  v.  Leary,  134  App. 
Div.  114,  118  N.  Y.  Supp.  810;  Gar- 
rison V.'  Akin,  2  Barb.  (N.  Y.)  25; 
Clement  v.  Clement,  54  N.  C.  184; 
Crowell  V.  Western  Eesefve  Bank, 
3  Ohio  St.  406;  In  re  Jacoby,  190 
Pa.  382,  42  Atl.  1026;  Shuman's  Es- 
tate, 45  Pa.  Sup.  Ct.  587;  Draffin  v. 
Charleston  etc.  E.  Co.,  34  S.  C.  464, 
13  S.  E.  427;  Clack  v.  Hadley  (Tenn. 
Ch.  App.),  64  S.  W.  403;  Welder  v. 
Carroll,  29  Tex.  317;  Phelps  y. 
Seely,  22  Gratt.  (Va.)  573;  Horner 
V.  Speed,  2  Pat.  &  H.  (Va.)  616; 
Kingston  v.  Kingston,  124  Wis.  263, 
102  N.  W.  577;  Thomas  v.  Paul,  87 
Wis.  607,  58  N.  W.  1031;  Alden  v. 
Dewey,  1  Fed.  Caa.  No.  153,  1  Story 
336;  Colvin  v.  Eraser,  2  Hagg.  E'cc. 
266;  McManus  v.  McManus,  24 
Grant  Ch.  (TJ.  0.)  118;  Swan  v. 
Adams,  23  Grant  Ch.  (U.  C.)  220. 

72  Shorter    v.    Sheppard,    33    Ala. 
648;    Purcell    v.    Coleman,    6    D.    C. 
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where  the  admission  is  that  of  one  deceased,  the  caution 
should  deepen  into  suspicion,  for  reasons  that  are  obvious '^^ 
and  without  corroboration  is  of  little  value.''*     Hence  it  is 


59;  Holmes  v.  Connable,  111  Iowa, 
298,  82  N.  W.  780;  Fanning  v.  Dean, 
139  Mo.  392,  41  S.  W.  742;  Wol- 
finger  v.  McFarland  (N.  J.  iCl.),  54 
Atl.  862;  Eo'berge  v.  Bonner,  94  App. 
Div.  342,  88  N.  Y.  Supp.  91;  Moore 
V.  Smith,  14  Serg.  &  K.  (Pa.)  388; 
Barp  V.  EdiUigton,  107  Tenn.  23,  64 
S.  W.  ,40;  In  re  Miller,  31  tJtali, 
415,  88  Pao.  338;  State  v.  Miokle, 
25  Utah,  179,  70  Pac.  856;  Cleave- 
land  V.  Burton,  11  Vt.  138;  Cunning- 
ham V.  Cunningham,  46  W.  Va.  1, 
32  S.  E.  998., 

73  Alexander  v.  Hooks,  84  Ala. 
605,  4  South.  417;  Woolsey  v. 
Williams,  128  Cal.  552,  79  Am.  St. 
Kep.  67,  61  Pac.  670;  Solomon  v. 
Solomon,  2  Ga.  18;  Dangerfield  v. 
Hope,  157  HI.  App.  63;  Holmes  v. 
Connable,  111  Iowa,  298,  82  N.  W. 
780;  Vaughn  v.  Hann,  6  B.  Mon. 
(Ky.)  338;  Gabisso's  Succession,  122 
La.  824,  48  South.  277;  Piffet's  Suc- 
cession, 37  La.  Ann.  871;  Collins  v. 
Harrell,  219  Mo.  279,  118  S.  W.  432; 
Fanning  v.  Doan,  139  Mo.  392,  41 
S.  W.  742;  Williams  v.  Miles,  68 
Neb.  463,  110  Am.  St.  Eep.  431 
4  Ann.  Gas.  306,  62  L.  E.  A.  383 
94  N.  W.  705,  96  N.  W.  151;  Mc 
Kinney  v.  Slack,  19  N.  J.  Bq.  164 
Hoffman  v.  Condon,  134  App.  Div, 
205,  118  N.  Y.  Supp.  899;  Sage  v, 
McGuire,  4  Watts  &  S.  (Pa.)  228 
Irby  V.  McCrae,  4  Desaus.  (S.  C.) 
422;  Grace  v.  Hanks,  57  Tex.  14 
Donaghe  v.  Tams,  81  Va.  132;  Lake 
V.  Meacham,  13  Wis.  355;  Lea  v, 
Polk  County  Copper  Co.,  21  How 
(tr.  S.)  493,  16  L.  Ed.  203;  Crouch 
V.  Hooper,  16  Beav.  182,  1  Wkly. 
Rep.  10,  51  Eng.  Eeprint,  747. 


74  Fox's  Succession,  3  Eob.  (La.) 
299.  The  authorities  are  reviewed 
in  a  Missouri  case — Collins  v.  Har- 
rell, 219  Mo.  279,  118  S.  W.  432— 
where  the  court  referred  to  the 
following  dicta:  In  Kinney  v.  Mur- 
ray, 170  Mo.  674,  71  S.  W.  197, 
the  court  said:  "Evidence  of  such 
declarations,  it  is.  true,  is  admis- 
sible, but  it  never  amounts  to  di- 
rect proof  of  the  facts  claimed  to 
have  been  admitted  by  those  dec- 
larations; and  it  is  sometimes 
doubted  whether  it  ought  to  be  re- 
ceived at  all  when  introduced  for 
the  purpose  of  devesting  a  title  cre- 
ated by  deed":  Johnson  v.  Quarles, 
46  Mo.  423.  "This  kind  of  evi- 
dence has  always  been  received 
with  great  care,  and  when  not  sup- 
ported by  other  evidence  is  gener- 
ally entitled  to  but  little  weight": 
Cornet  v.  Bertelsmann,  61  Mo.  118. 
"The  evidence,  consisting  as  it  does, 
in  the  mere  repetition  of  oral  state- 
ments, is  subject  to  much  imperfec- 
tion and  mistakes;  the  party  himself 
either  being  misinformed,  or  not 
having  clearly  expressed  his  own 
meaning,  or  the  witness  having  mis- 
understood him.  It  frequently  hap- 
pens, also,  that  the  witness,  by 
unintentionally  altering  a  few  of 
the  expressions  really  used,  gives 
an  effect  to  the  statement  com- 
pletely  at   variance   with   what   the 

party  actually  did  say When 

we  reflect  upon  the  inaccuracy  of 
many  witnesses  in  their  original 
comprehension  of  a  conversation, 
their  extreme  liability  to  mingle 
subsequent  facts  and  occurrences 
with    the    original   transaction,    and 
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obvious  that  tlie  degree  of  weight  to  be  given  to  admissions 
depends  upon  ttpe  circumstances  under  which  they  were 
made  as  shown  by  the  testimony,  as  well  as  upon  the  de- 
gree of  accuracy  and  truthfulness  with  which  they  are  re- 
lated.''^ When  the  admission  is  clearly  proved  and  shown 
to  have  been  made  with  deliberation,  it  is  not  necessarily 
weak  evidence,  nor  does  it  require  corroboration;''®  on  the 
contrary,  when  admissions  are  so  proved,  they  may  have 
great  inherent  force  as  evidenced''  Of  the  circumstances 
surrounding  an  admission,  the  time  at  which  it  was  made 
is  one  of  the  most  important  to  be  considered.  When  the 
period  is  long  antecedent  to  that  when  it  is  offered  in  tes- 
timony, not  only  is  the  utmost  caution  demanded,  but  on 
cross-examination  the  witness  must  be  able  to  account  satis- 
factorily for  his  refreshed  memory  of  a  fact  which  might 
well  have  escaped  an  interested  party.  In  a  New  Jersey 
suit^^  to  enforce  a  resulting  trust  fifteen  years  had  elapsed 


the  impossibility  of  recollecting  the 
precise  terms  used  by  the  party,  or 
of  translating  them  by  exact  equiv- 
alents, we  must  conclude  there  is  no 
substantial  reliance  upon  this  class 
of  testimony":  1  Greenl.,  §  200; 
Johnson  v.  Quarles,  supra;  Bingo  v. 
Richardson,  53  Mo.  385;  Cornet  v. 
Bertelsmann,  supra;  Berry  \.  Hart- 
zell,  91  Mo.  132,  3  S.  W.  582;  Fann- 
ing V.  Doan,  139  Mo.  392,  41  S.  W. 
742.  "The  intrinsic  weakness  of 
this  cJass  of  evidence  is  further  en- 
hanced in  any  given  case  by  the 
length  of  time  that  has  intervened 
since  the  declarations  were  made, 
and  the  ease  with  which  it  can  be 
manufactured,  and  the  temptation 
to  do  so,  when  all  those  by  whom  it 
could  be  contradicted  are  in  their 
graves":  Fanning  v.  Doan,  139  Mo. 
392,  41  S.  W.  742. 

75  Thompson  v.  Thompson,  9  Ind. 
323,  68  Am.  Dec.  638;  Chicago  etc. 
By.  Co.  V.  Button,  68  111.  409;  Col- 


bert V.  State,  125  Wis.  423,  104  N. 
W.  61. 

T6  Commonwealth  v.  Galligan,  113 
Mass.  202;  Saveland  v.  Green,  40 
Wis.  431. 

77  Dreher  v.  Fitchburg,  22  Wis. 
675,  99  Am.  Dec.  91;  Ector  v.  Welsh, 
29  Ga.  443;  Fidler  v.  McKinley,  21 
111.  308;  Chandler  v.  Sehoonover,  14 
Ind.  324;  Bay  v.  Bell,  24  111.  444; 
Myers  v.  Baker,  Hard.  (Ky.)  544; 
Prater  v.  Frazier,  11  Ark.  249;  Hope 
v.  Evans,  Smedes  &  M.  Ch.  (Miss.) 
195;  Durkee  v.  Stringham,  8  Wis.  1; 
Wittick  V.  Keiffer,  31  Ala.  199;  Com- 
monwealth V.  Knapp,  9  Pick. 
(Mass.)  496,  20  Am.  Dec.  491;  Sulli- 
van V.  Mauston  Milling  Co.,  123 
Wis.  360,  101  ISr.  W.  679. 

78  Moore  v.  Tate,  114  Ala.  582, 
21  South.  820;  Prater  v.  Frazier,  11 
Ark.  249;  Harris  v.  Mclntyre,  118 
111.  275,  8  N.  E.  182;  McMullen  v. 
Clark,  49  Ind.  77;  Parker  v.  Pierce, 
16  Iowa,  227;  Vaughn  v.  Hann,  6  B. 
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before  the  witnesses  had  attempted  to  repeat  the  evidence. 
Vice-Chancellor  Van  Fleet  thus  delivered  himself:  "Now, 
it  seems  to  me  an  almost  incredible  feat  for  an  ordinary 
memory,  after  the  lapse  of  fifteen  years,  to  reproduce,  with 
anything  like  trustworthy  accuracy,  a  conversation  occur- 
ring under  ordinary  circumstances,  in  which  the  narrator 
had  no  special  interest,  and  which  he  made  no  effort  to  re- 
tain. It  may,  perhaps,  be  done ;  but  when  we  consider  how 
great  the  danger  is  the  speaker  did  not  fully  and  clearly 
express  himself,  or  that  the  witness  misunderstood  him,  or 
has  mingled  subsequent  statements,  made  by  other  parties, 
with  the  original  statement,  or  that  a  faded  memory,  in  its 
effort  to  reproduce  an  occurrence  long  past,  has  honestly 
substituted  fancy  for  fact,  the  probabilities  are  so  great 
against  the  reproduction  being  full,  exact,  and  complete, 
that  I  am  unwilling,  in  this  case  at  least,  on  such  evidence 
alone,  to  destroy  a  formal  paper  title,  which  has  stood  un- 
disputed for  nearly  twenty  years.  "''^*  Indeed,  the  caution 
has  in  the  code  states  been  passed  into  substantive  law.*" 

§  296  (298).  Same,  continued. — It  is  hardly  necessary 
to  iadd  thatj  unless  admissions  are  contractual  or  unless 
they  constitute  an  estoppel  within  some  of  the  rules  already 

Mon.   (Ky.)   338;  Clark  v.  Slidell,  5  Fed.    611;    Kierzkowski    v.    Doiion, 

Bob.    (La.)    330';    Holmes   *.   Morse,  L.  E.  2  P.  C.  291,  38  L.  J.  P.  C.  12, 

50  Me.  102;  Alien  v.  Bobo,  81  Misa*  20  L.  T.,  N.  S.,  170;  Boblin  v.  Eob- 

443,    33    South.    288;    Grantham    v.  lin,  28  Grant  Oh.  (U.  0.)  489. 

Gossett,  182  Mo.  651,  81  6.  W.  895;  ,.  „     ,.  ...      ,,  ,.„ 

'  '  '79  Dealing    with     the     suggestion 

Kinney  v.  Murray,  170  Mo.  674,  71  „      tj,         ^^^    ^  ^^,    ^^H 

S.  W.  197;  Van  Blareom  v.  Kip,  26  J^.^^^^^  ^^  Shakespeare :- 

N.  J.  L.  351;  Midmer  v.  Midmer,  26  ^  : 

N.  J.  Bq.  299;  Metcalf  v.  Van  Ben-  "^^^^  ""^ 

thuysen,   3   N.   Y.   424;    Forester   v.  '^^°  '^^^^"S  "^^t"  *^^*^'  ^^   t^^l^^g 

Van  Auken,  12  N.  D.  175,  96  N.  W.  °^  ^*' 

301;  Thompson  v.  Thompson,  18  Ohio  ^^^^  ="'=^  ^  ^^""^''  °*  ^^^  '"^•""y' 

St.  73;  Wanger  v.  Hippie,  10  Pa.  25,  '^°  "«^^*  ^'^  °'^"  Vite-he  did  bo- 

13   Atl.   81;   White  v.  Moore,   23   S.  "'^^'^^ 

n    Acr-    T>    i.-         TT-n    1/  rr„„   an    rr  He  was  indeed  the  duke." 

0.  456;  Portis  v.  Hill,  14  Tex.  69,  65 

.        T^        nr.     T\         i  ni„„      01  — ^'/is  Temvest,  Act  1,  Scene  S. 

Am.  Dee.  99;  Donaghe  v.  Tarns,  81.  r     >  , 

Va.    132;   MeClellan   v.   Sanford,   26  80  Oal.     Code     Civ.     Proc,  §  2061; 

Wis.   595;   Malony  v.  Milwaukee,   1      Ga.  Code,  §  5774   et  seq. 


625 


ADMISSIONS, 


§  296  (298) 


stated,  they  are  not  conclusive,  but  are  open  to  rebuttal  or 
explanation,  or  they  may  be  controlled  by  higher  evi- 
denced^    And  this  applies  equally  to  written  admissions.*^ 


81  Boswell  V.  Thqmpson,  160  Ala. 
306,  49  South.  73;  Garrett  v.  Gar- 
rett, 27  Ala.  687;  MeCravey  v.  Rem- 
son,  19  Ala.  430,  54  Am.  Bee.  194; 
Clarke  v.  Roberts'  Estate,  38  Colo. 
316,  87  Pae.  1077;  Phoenix  Ins.  Co. 
V.  Gray,  113  Ga.  424,  38  S.  E.  992; 
Cleghorn  v.  Janes,  68  Ga.  87;  Smith 
V.  Mayfield,  163  111.  447,  45  N.  E. 
157;  Fo-wler  v.  Hobbs,  86  Ind.  131; 
FentoB  V.  Traveling  Men's  Assn., 
139  Iowa,  166,  117  N.  W.  251;  Betts 
V.  Betts,  113  Iowa,  111,  84  N.  W.  975; 
Davis  V.  McCroeklin,  34  Kan.  218,  8 
Pac.  196;  Louisville  etc^  E.  Co.  v. 
O'Nan  (Ky.),  119  8.  W.  1192;  South 
Covington  etc.  R.  Co.  v.  MeHugh,  25 
Ky.  Law  Rep.  1112,  77  S.  W.  202; 
Morris  v.  Illinois  Cent.  R.  Co.,  127 
La.  445,  53  South.  698;  Nicholson  v. 
Snyder,  97  Md.  415,  55  Atl.  484; 
Owen  V.  Bartholomew,  9  Pick: 
(Mass.)  520;  WaUis  v.  Truesdell,  6 
Pick.  (Mass.)  455;  McManus  v. 
Nichols-Chisholm  Lumber  Co.,  105 
Minn.  144,  117  N.  W.  223;  Linder- 
man  v.  Carmin,  142  Mo.  App.  519, 
127  S.  W.  124;  Kirkwood  Gymna- 
sium etc.  Assn.  v.  "Van  Ness,  61  Mo. 
App.  361;  Beecroft  v.  New  York 
Athletic  Club,  111  App.  Div.  392,  97 
N.  Y.  Supp.  831;  Chamberlain  v. 
Iba,  181  N.  Y.  486,  74  N.  E.  481; 
Stephens  v.  Vroman,  18  Barb.  (N. 
Y.)  250;  MeCraw  v.  Old  North  State 
Ins.  Co.,  78  N.  C.  149;  Shuman's 
Estate,  45  Pa.  Sup.  Ot.  587;  Gardner 
V.  Standfield,  12  Heisk.  (Tenn.)  150; 
Whittaker  v.  Thayer  (Tex.  Civ. 
App.),  123  S.  W.  1137;  Boyer  v. 
St.  Louis  etc.  R.  Co.,  97  Tex.  107, 
76  S.  W.  441;  Ija  Flam  v.  Missisquoi 
Evidence  II — 40 


Pulp  Co.,  74  Vt.  125,  52  Atl.  526; 
Wakefield  v.  Grossman,  25  Vt.  298; 
Bruger  v.  Princeton  etc.  Ins.  Co., 
129  Wis.  281,  109  N.  W.  95;  Hus- 
brook  V.  Strawser,  14  Wis.  403;  Jos- 
lyn  V.  CadilUac  Auto  Co.,  177  Fed. 
863,  101  C.  C.  A.  77. 

82  Bush  V.  Barnett, '  96  Cal.  202 
31  Pac.  2;  Western  etc.  R.  Co.  v. 
Tate,  129  Ga.  526,  59  S.  E.  266 
Weber  v.  Delia  Mountain  Min.  Co., 
14  Idaho,  404,  94  Pac.  441;  Horn 
stein  V.  Crandall,  156  111.  App.  520 
Stone  V.  Cook,  79  111.  424;  Coldren 
V.  Le  Gore,  118  Iowa,  212,  91  N.  W. 
1066;  Atchison  etc.  R.  Co.  v.  Hast- 
ings, 79  Kan.  499,  100  Pao.  68; 
Thomson  v.  Thomson,  93  Ky.  435, 
14  Ky.  Law  Rep.  513,  20  S.  W.  373; 
Maguire  v.  Pan-American  Amuse- 
ment Co.,  205  Mass.  64,  137  Am.  St. 
Eep.  422,  18  Ann.  Cas.  110,  91  N. 
E.  135;  Holmes  v.  Hunt,  122  Mass. 
505,  23  Am.  Rep.  381;  Wright  v. 
St.  Louis  Sugar  Co.,  146  Mich.  555, 
109  N.  W.  1062;  Gilman  v.  EiopelJe, 
18  Mich.  145;  AUis  v.  Day,  U  Minn. 
516;  Lucks  v.  Northwestern  Bank, 
148  Mo.  App.  376,  128  S.  W.  ]9; 
Friedman  v.  Bnder,  116  N.  Y.  Supp. 
461;  Miner  v.  Baron,  131  N.  Y.  677, 
30  N.  E.  48l;  Mahom  v.  Rankin,  54 
Or.  328,  102  Pae.  608,  103  Pac.  53; 
Baldi  v.  Metropolitan  Ins.  Co.,  18 
Pa.  Super.  Ct.  599;  Boyer  v.  St. 
Louis  etc.  R.  Co.,  97  Tex.  107,  76 
S.  W.  441;  Reed  v.  Neweomb,  62  Vt. 
75,  19  Atl.  367;  Bardsley  v.  Truax, 
64  Wash.  400,  116  Pac.  1075;  West 
V.  Smith,  101  U.  S.  263,  25  L.  Ed. 
809. 
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The  rebuttal  will  be  in  accordance  with  tbe  circumstances 
of  each,  particular  case,  but  must  be  clearly  established,** 
and  must  show  fully  the  reasons  why  such  admission  should 
not  be  held  binding.  The  party  may  confess  its  untruth ;  ** 
he  may  show  mistake,*"  or  that  the  response  which  formed 
the  admission  was  made  not  in  a  serious  but  in  a  jocular 
manner;*®  or  that  the  admission  was  made  in  ignorance  of 
the  true  state  of  the  facts.*''  This  is  true  even  though  they 
are  made  under  oath,  although  admissions  thus  solemnly 
made  are  evidence  of  great  weight  against  the  declarant, 
and  they  throw  on  him  the  burden  of  showing  a  mistake.** 
We  have  elsewhere  dealt  with  the  conclusiveness  of  admis- 
sions in  pleadings.*®  Admissions  cannot  be  rebutted  or 
explained  by  other  statements  of  the  declarant  made  at 
another  time,  for  such  other  statements  are  not  admissible 
for  that  purpose,  unless  they  form  part  of  the  res  gestae.^" 


83  Eiee  v.  Southwestern  R.  Bank, 
7  Humph.  (Tenn.)  39. 

84  Garrett  v.  Garrett,  27  Ala.  687; 
Wynn  v.  Garland,  16  Ark.  440;  Hur- 
ley V.  Bnnis,  2  Colo.  300,  12  Morr. 
Min.  Eep.  360;  Posey  v.  Hanson,  10 
App.  Gas.  (D.  C.)  496;  Collison  v. 
IlUinois  ete:  B.  Co.,  146  111.  App. 
64;  Clinton  Mut.  County,  F.  Ins.  Co. 
V.  Zeigler,  101  111.  App.  165;  Illinois 
Cent.  E.  Co.  v.  Cowles,  32  111.  116; 
Thompson  y.  Thompson,  9  Ind.  323, 
68  Am.  Dec.  638;  Home  Ins.  Co.  v. 
Atchison  etc.  E.  Co.,  4  Kan.  App. 
60,  46  Pac.  179;  Liberty  v.  Haines, 
101  Me.  402,  64  Atl.  665;  King  v. 
Ford  Eiver  Lumber  Co.,  93  Mich. 
172,  53  N.  W.  10;  Whitacre  v.  Cul- 
ver, 8  Minn.  133;  Newcomb  v.  Jones, 
37  Mo.  App.  475;  Pearson  v.  Sabin, 
10  N.  H.  205;  Cheek  v.  Oak  Grove 
Lumber  Co.,  134  N.  C.  225,  46  S.  E. 
488,  47  S.  E.  40O;  Stewart  v.  Glea- 
son,  23  Pa.  Super.  Ct.  325;  Fisher  v. 
Tucker,  1  McCord  Eq.  (S.  C.)  169; 
Lee  v.  Neumen,  15  S.  D.  642,  91  N. 
W.  320;  McKee  v.  Le  Gette,  1  Tax. 


App.  Civ.  Cas.,  §  1144;  Conyngham 
v.  Baldwin,  120  Fed.  500,  56  C.  C.  A. 
650. 

85  Bright  V.  Cofeman,  15  Ind.  371, 
77  Am.  Dec.  96;  Crowell  v.  Bebe, 
10  Vt.  33,  33  Am.  Dec.  172. 

86  Beebe  v.  De  Baun,  8  Ark.  510. 

87  National  Bank  of  Commerce  v. 
First  Nat.  Bank,  61  Fed.  809,  10 
C.  C.  A.  87. 

88  Bex  V.  Clarke,  8  Term  Eep. 
220,  101  Eng.  Eeprint,  1355;  Thornes 
V.  White,  1  Tyrw.  &  G.  110.  See, 
also,  Carter  v.  Bennett,  4  Fla.  283. 

89  §  272  et  seq.,  ante. 

90  Lee  V.  Hamilton,  3  Ala.  529; 
Eoberts  v.  Trawiek,  22  Ala.  490; 
Hunt  V.  Eoylance,  11  Cush.  (Mass.) 
117,  59  Am.  Dec.  140;  Clark  v. 
HufEaker,  26  Mo.  264;  Tucker  v. 
Frederick,  28  Mo.  574,  75  Am.  Dec. 
139;  McPeake  v.  Hutchinson,  5  Serg. 
&  E.  (Pa.)  295;  Snowden  v.  Pope, 
Eice  Eq.  (S.  C.)  174;  Davis  v.  Kirk- 
sey,  2  Rich.  (S.  C.)  176;  Jones  v. 
State,  13  Tex.  168,  62  Am.  Ooc.  550, 
See  note  on  "Admissibility  of  Prior 
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Admissions  are  not  rejected  for  the  reason  that  the  declar- 
ant may  have  had  no  personal  knowledge  of  the  facts  ad- 
roitted;^^  nor  because  made  during  intoxication;*^  nor 
because  they  are  drawn  out  by  a  false  suggestion;®^  nor 
because  they  may  have  been  given  under  legal  compulsion, 
as  in  answer  to  irrelevant  questions  or  to  questions  which 
might  have  been  objected  to  as  incompetent,®*  or  in  answer 
to  interrogatories  irregularly  taken,®^  or  where  there  had 
been  no  opportunity  to  explain  the  answer.®^  In  all  such 
cases  the  objection  goes  to  the  weight  to  be  given  to  the 
admission  and  not  to  the  question  of  competency.  But  ad- 
missions are  not  admissible  if  made  while  a  party  is  unlaw- 
fully restrained  or  held  in  duress.^''  It  was  so  held  in  a 
case  where,  at  the  trial,  the  jury  had  been  instructed  to 
give  no  weight  to  the  admissions,  unless  upon  the  whole 
proof  before  them  they  were  satisfied  that  the  declarations 
and  admissions  of  the  defendant  were  made,  not  in  conse- 
quence of  the  unlawful  detention  or  imprisonment,  but 
solely  from  his  own  conviction  and  consciousness  of  their 
truth  and  with  the  intention  on  that  account  to  give  them 
utterance.**  An  admission  made  by  a  party  which  is  in- 
consistent with  his  testimony  goes  merely  to  the  credibility 
of  the  witness.** 

Consistent   Statements    of     Witness  »5  Edwards  v.  Norton,  55  Tex.  405. 

After  Proof    of    Prior    Inconsistent  ^  Cj^Uett  v.   Keith,  4  Esp.   212. 
Statements,"    to    Burke    v.    State,    8 

Ann.  Cas.  477.  *'  Stoekfleth     r.      De     Tastet,      4 

91  Sparr  v.  Wellman,  11  Mo.  230;  <^=""P-    "'    ^    Rose,    282,    15    E.    E. 

Kitchen  V.  Bobbins,  29  Ga.  713.  ™'  ^°^=°"  ^-  Alexander,  1  Moore 


92  state  V.  Bryan,  74  N.   C.  351. 


P.  448. 


93  Higgins  v.  Bellinger,  22  Mo.  **  Tilley  v.  Damon,  11  Cush. 
397.  (Mass.)   247. 

94  Grant  T.  Jackson,  Peake,  204;  99  Eastman  v.  Lake  Shore  &  M.  S. 
Ashmore  v.  Hardy,  7  Car.  &  P.  501;  By.  Co.,  101  Mich.  597,  60  N.  W. 
Smith  V.   Beadnell,   1   Camp.   30.  309. 
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§297(299,  300).  Definition— Heaxsay  evidence— Rea- 
sons for  its  exclusion — Where  not  objected  to — Mode  of  ex- 
clusion,— "There  is  a  great  head  of  the  law  of  evidence, 
comprising,  indeed,  with  its  exceptions,  much  the  largest 
part  of  all  that  truly  belongs  there,  forbidding  the  introduc- 
tion bi  hearsay.  The  true  historical  nature  of  this  rule  is 
hinted  by  the  remark  of  an  English  court,  two  centuries 
ago  and  over,  when  they  checked  the  attempt  of  a  woman 
to  testify  what  another  woman  had  told  her.  'The  court' 
it  was  quietly  remarked,  'are  of  the  opinion  that  it  will  be 
proper  for  Wells  to  give  her  own  evidence.'  That  is  to 
say,  the  objection  went  to  the  medium  of  communication. ' '  ^ 
The  witness  was  to  tell  what  she  saw  and  heard  of  the 
matter  in  question,  not  what  others  saw  and  heard  and 
which  they  had  recounted  to  her.  We  do  not  purpose  an- 
alyzing the  various  accepted  definitions  of  hearsay,  most 
of  which  convey,  sufficiently  accurately,  the  kind  of  testi- 
mony to  which,  with  some  exceptions,  the  exclusionary  rules 

1  Thayer  Prel.  Treat,  on  Ev.,  518;  Hardy  v.  Randall,  173  Ala.  516,  55 
South.  997, 
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of  evidence  apply.  Let  it  suffice  that  one  of  the  most  im- 
portant of  the  rules  excluding  certain  classes  of  testimony 
is  that  which  rejects  hearsay  evidence.  By  this  is  meant 
that  kind  of  evidence  which  does  not  derive  its  value  solely 
from  the  credit  to  be  attached  to  the  witness  himself,  but 
rests  also  in  part  on  the  veracity  and  competency  of  some 
other  person  from  whom  the  witness  may  have  received  his 
information.  Such  testimony — sometimes  well  called,  sec- 
ond-hand testimony — ^is  excluded  as  being  hearsay,  as  being 
that  which  is  based  on  what  someone  else,  not  a  party  to 
the  action,  nor  an  agent  of  the  party,  nor  in  the  hearing  of 
the  party,  has  said,  and  to  which  that  someone  else  could 
testify  directly  if  a  witness,  and  himself  stand  the  cross- 
examination  which  might  establish  or  destroy  its  value.- 


2  Brown  v.  Prude,  97  Ala.  639, 
11  South.  838;  Matko  v.  Daly,  10 
Ariz.  175,  85  Pac.  721;  Spencer  Lum- 
ber Co.  V.  Dover,  99  Ark.  488,  138  S. 
W.  985;  5'ordyce  v.  McCants,  51 
Ark.  509,  14  Am.  St.  Kep.  69,  4  L. 
E.  A.  296,  11  S.  W.  694;  Speneer 
V.  Clarke,  15  Cal.  App.  512,  115 
Pao.  248;  Spottiswood  v.  Weir,  66 
Cal.  525,  6  Pac.  381;  City  and  County 
of  Denver  v.  Perkins,  50  Colo.  159, 
114  Pac.  484;  Gilpin  v.  Gilpin,  12 
Colo.  504,  21  Pao.  612;  Chapin  v. 
Pease,  10  Conn.  69,  25  Am.  Dec.  56; 
Knapp  V.  Sioux  Falls  Nat.  Bank,  5 
Dak.  378,  40  N.  W.  587;  Cohen  v. 
Harris,  61  Fla.  137,  54  South.  905; 
Mizell  V.  Travelers'  Ins.  Co.,  44  Fla. 
799,  33  South.  454;  Johnson  County 
Savings  Bank  v.  Richardson  &  S6n, 
9  Ga.  App.  466,  71  S.  B.  757;  Mon- 
don  V.  Western  Union  Tel.  Co.,  96 
Ga.  499,  23  S.  B.  853;  Hilbert  v. 
Spokane  etc.  K.  Co.,  20  Idaho,  54, 
116  Pac.  1116;  Turner  v.  Lovington 
Coal  Min.  Co.,  156  III.  App.  60; 
Grubey  v.  National  Bank,  133  111. 
79,  24  N.  B.  575;  Greener  v.  Niehaus, 
44    Ind.    App.    674,    89    N.    E.    377; 


Board  of  Commrs.  Pulaski  County 
V.  Shields,  130  Ind.  6,  29  N.  B.  385; 
Massena  Sav.  Bank  v.  Garside,  151 
Iowa,  168,  130  N.  W.  918;  Garret- 
son  V.  Merchants'  etc.  Ins.  Co,,  92 
Iowa,  293,  60  N.  W.  540;  Myers 
V.  Knabe,  51  Kan.  720,  33  Pae.  602; 
United  States  Health  Ins.  Co.  v. 
Jolly  (Ky.),  118  S.  W.  281;  Ken- 
tucky Cent.  R.  Co.  v.  Smith,  93 
Ky.  449,  20  S.  W.  392,  14  Ky.  Law 
Rep.  455;  State  v.  Fletcher,  1'27  La. 
602,  53  South.  877;  State  v.  Thomas, 
28  La.  Ann.  827;  Gains  v.  Hasty,  63 
Me.  361;  Sumwalt  Ice  etc.  Co.  v. 
Knickerbocker  Ice  Co.,  114  Md.  403, 
80  Atl.  48;  Treusch  v.  Shryoek,  51 
Md.  162;  Pennsylvania  Iron  Wks. 
Co.  V.  Mackenzie,  190  Mass.  61,  76 
N.  B.  228;  Blaisdell  v.  Bickum,  139 
Mass.  250,  1  N.  E.  281;  Merritt  v. 
Westermau,  165  Mich.  535,  131  N. 
W.  66;  Merrit  v.  Stebbins,  86  Mich. 
342;  48  N.  W.  1084;  Paine  v.  Crane, 
112  Minn.  439,  128  N.  W.  574;  Lit- 
tle V.  Cook,  55  Minn.  265,  56  N.  W. 
750;  Pearson  v.' State,  97  Miss.  841, 
53  South.  689;  Illinois  Cent.  R.  Co. 
V.  Laiigdon,  71  Miss.  146,  14  South. 
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The  leading  case  on  the  subject  in  this  country*  lays  down 
the  law  with  certainty.  The  syllabus  says  that,  "hearsay 
evidence  is  incompetent  to  establish  any  specific  fact  which 
is,  in  its  nature,  susceptible  of  being  proved  by  witnesses 
who  speak  from  their  own  knowledge."  And  in  that  case 
Chief  Justice  Marshall,  delivering  the  opinion  of  the  court, 
said:  "It  was  very  justly  observed  by  a  great  judge 
that  'all  questions  upon  the  rules  of  evidence  are  of  such 
vast  importance  to  all  orders  and  degrees  of  men ;  our  lives, 


452;  Barker  v.  Lewis  Pub.  Co.,  152 
Mo.  App.  706,  131  S.  W.  924;  Fougue 
V.  Burgess,  71  Mo.  389;  Washoe  Cop- 
per Co.  V.  Junila,  43  Mont.  178,  1 
Water  &  Min.  Gas.  451,  115  Pac. 
917;  State  v.  Weloh,  22  Mont.  92, 
55  Pac.  927;  Hinckley  v.  Jewett,  86 
Neb.  464,  125  N.  W.  1086;  Ponca  v. 
Crawford,  18  Neb.  551,  26  N.  W.  365; 
Kennedy  v.  Kennedy,  27  Nev.  152,  74 
Pae.  7,  77  Pac.  597;  Elwell  v.  Eoper, 
72  N.  H.  585,  58  Atl.  507;  Murray 
V.  Boston  etc.  E.  Co.,  72  N.  H.  32, 
101  Am.  St.  Eep.  660,  61  L.  E.  A. 
495,  54  Atl.  289;  Austrian  v.  Laub- 
heim,  78  N.  J.  L.  178,  73  Atl.  226; 
Demoney  V.  Walker,  1  N.  J.  L.  33; 
MoEae  v.  Cassan,  15  N.  M.  496,  110 
Pac.  574;  Mautner  v.  Erody,  120  N. 
Y.  Supp.  734;  Doyle  v.  Sector  etc.  of 
Trinity  Church  Corp.,  118  N.  Y.  678, 
23  N.  E.  928;  Chriseo  v.  Yow,  153 
N.  C.  434,  69  S.  E.  422;  Spencer 
V.  Portescue,  112  N.  C.  268,  16  S. 
E.  898;  Cochrane  v.  National  Ele- 
vator Co.,  20  N.  D.  169,  127  N.  W. 
725;  Adams  v.  Brown,  16  Ohio  St. 
75;  Wells  v.  State,  5  Okl.  Cr.  22,  113 
Pac.  210;  Anderson  v.  Aupperle,  51 
Or.  556,  95  Pac.  330;  Haase  v.  Ore- 
gon E.  etc.  Co.,  19  Or.  354,  24  Pac. 
238;  Eanek  v.  Brackbill,  209  Pa.  499, 
58  Atl.  884;  Corser  v.  Hale,  149  Pa. 
274,  24  Atl.  285;  Carr  v.  Locomotive 
^-o.,  29  E.  L  276,  70  Atl.  196;  King 


V.  Western  Union  Tel.  Co.,  84  S.  C. 
73,  65  S.  E.  944;  Dobsou  v.  Cothran, 
34  S.  C.  518,  13  S.  E.  679;  State 
V.  Kruse,  24  S.  D.  174,  123  N.  W. 
71;  Fallon  v.  Eapid  City,  17  S.  D. 
570,  97  N.  W.  10O9;  Brazelton  v. 
Turney,  7  iCold.  (Tenn.)  267;  Tay- 
lor T.  State,  62  Tex.  Cr.  611,  138 
S.  W.  615;  Noel  v.  Denman,  76  Tex. 
306,  13  S.  W.  318;  Wells  etc.  Ex- 
press Co.  V.  Williams  (Tex.  Civ. 
App.),  71  S.  W.  314;  State  v.  Blake, 
36  Utah,  605,  105  Pac.  910;  Lumm  v. 
Howells,  27  Utah,  80,  74  Pae.  432; 
Wilkins'  Admr.  v.  Brock,  81  Vt.  332, 
70  Atl.  572;  Hurlburt  v.  Hurlburt, 
63  Vt.  667,  22  Atl.  850;  Eichmond  v. 
Wood,  109  Va.  75,  63  S.  E.  449; 
Hopper  V.  Commonwealth,  6  Gratt. 
(Va.)  684;  Eiggs  v.  Northern  Pac. 
Ey.  Co.,  60  Wash.  292,  111  Pac.  162; 
McNicol  V.  Collins,  30  Wash.  318,  70 
Pac.  753;  Sayre  v.  Woodyard,  66  W. 
Va.  288,  66  S.  E.  320;  Thompson  v. 
Updegraff,  3  W.  Va.  629;  Gillotti  v. 
State,  135  Wis.  634,  116  N.  W.  252; 
Befay  v.  Wheeler,  84  Wis.  135,  53 
N.  W.  1121;  Lawlor  v.  Loewe,  187 
Fed.  522,  109  C.  C.  A.  288;  Young 
V.  Godbe,  15  Wall.  (U.  S.)  562,  21 
L.  Ed.  250;  Eex  v.  Eriswell,  3  Tenn. 
Eep.  707,  100  Eng.  Eeprint,  815; 
Gagnon  v.  Prince,  7  Can.  S.  Ct.  386. 
3  Mima  Queen  v.  Hepburn,  7 
Cranch  (U.  S.),  290,  3  L.  Ed,  348. 
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our  liberty,  and  our  property  are  all  concerned  in  tlie  sup- 
port of  these  rules,  wMch  have  been  matured  by  the  wisdom 
of  ages  and  are  now  revered  for  their  antiquity  and  the 
good  sense  in  which  they  are  founded. '  One  of  these  rules 
is  that  'hearsay'  evidence  is  in  its  own  nature  inadmissible. 
That  this  species  of  testimony  supposes  some  better  testi- 
mony which  might  be  adduced  in  the  particular  case  is  not 
the  sole  ground  of  its  exclusion.  Its  intrinsic  weakness,  its 
incompetency  to  satisfy  the  mind  of  the  existence  of  the 
fact,  and  the  frauds  which  might  be  practiced  under  its 
cover  combine  to  support  the  rule  that  hearsay  evidence 
is  totally  inadmissible."  So  strictly  have  the  courts 
guarded  and  applied  the  rule,  that  hearsay  has  been  held 
incompetent  even  in  aid  of  human  freedom.*  Other  con- 
siderations are  that  legal  proceeding's  might  be  indefinitely 
delayed  and  rendered  pra-ctically  fruitless,  if  mere  extra- 
judicial assertions  were  to  be  received  as  evidence.  More- 
over, it  is  contrary  to  the  spirit  of  the  common  law  that 
statements  made  out  of  court,  without  any  opportunity  for 
cross-examination  and  under  none  of  the  sanctions  of  an 
oath,  should  be, received  as  evidence.  In  addition,  it  might 
be  urged  that  the  practice  of  allowing  the  statements  of 
witnesses  to  a  transaction  to  be  given  second  hand  would, 
in  criminal  cases,  be  a  violation  of  the  spirit  of  the  con- 
stitutional provision  that  the  accused  shall  enjoy  the  right 
of  being  confronted  with  the  witnesses  testifying  against 
him.  Judges  acting  as  triers  of  the  facts,  and  skilled  in 
the  art  of  scrutinizing  and  weighing  evidence,  have  some- 
times believed  that,  they  could  admit  hearsay  testimony 
without  danger;  that  they  could  trust  themselves  entirely 
to  disregard  the  hearsay  evidence  or  to  give  it  such  little 

4  Hauger  v.  United  States,  173  history  of  the  rules,  see  Wigmore, 
Fed.  54,  97  C.  0.  A.  372.  See,  also,,  Ev.,  §  1360  et  seq.  For  a  diseussion 
Baiimgartner  v.  Bigenbrot,  100  M.d.  of  the  exception  to  the  rule  exclud- 
508,  60  Atl.  601;  Davia  v.  Wood,  1  ing  hearsay,  see  article  in  69  Law- 
Wheat.  (U.  a.)  6,  4  L,  Ed,  22;  1  Times,  4.40.  See,  also,  extended  note 
Phil.  Ev.,  e.  7,  §1;  1  Greenl.  Ev.,  to  Ohio  etc.  R.  Co.  v.  Stein,  19  L. 
§09;  Thayer,  Pre!.  Treat.  Ev.,  pp.  B.  A.  733-752;  also  article  and  notes 
520-523.     For   a  long   discussion  of  cited  under  §  344,  post. 
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weight  as  it  might  seem  to  deserve."  The  dangers  of  ad- 
mitting hearsay  evidence  are  especially  obvious  when 
issues  of  fact  are  to  be  determined  by  jurors  who  are  not 
trained  to  discriminate  between  different  grades  of  testi- 
mony; between  those  statements  which  in  a  legal  sense  are 
only  gossip  and  others  which  are  tested  by  cross-examina- 
tion and  sanctioned  by  the  solemnity  of  an  oath.  The  rigor 
with  which  the  rule  excluding  hearsay  has  been  adhered  to 
under  the  common-law  system  is  no  doubt  due  in  part  to  a 
jealous  preservation  of  the  right  of  trial  by  jury.^  Such 
evidence  is  always  excluded  on  objection,  no  matter  whether 
offered  from  the  party  himself  or  his  witness.  If  the  state- 
ment is  based  on  knowledge  acquired  second  hand — is  such 
that  the  witness  himself  cannot  swear  to  its  truth  beyond 
what  he  has  heard  or  been  told — then,  with  the  few  excep- 
tions to  be  hereafter  dealt  with,  it  is  incompetent.'^  So 
rigidly  is  the  rule  adhered  to  that,  except  with  the  qualifi- 
cations hereafter  stated,  the  statements  of  persons  who 


5  Berkeley  Peerage  Case,  4  Camp. 
414. 

8  Berkeley  Peerage  Case,  4  Camp. 
414. 

1  Sibley  v.  Smith,  167  Ala.  158, 
52  South.  27;  McDonald  v.  Wood, 
118  Ala.  589,  24  South.  86;  Hamby 
V.  Books,  86  Ark.  448,  111  S.  W. 
277;  Little  Eock  etc.  E.  Co.  v.  AUiSr 
ter,  62  Ark.  1,  34  S.  W.  82;  People 
V.  Jailles,  146  Cal.  301,  79  Pac.  965; 
Eussell  V.  Brosseau,  65  Cal.  605,  4 
Pac.  643;  Persse  v.  Atlantie-Paeifle 
E.  Tunnel  Co.,  5  Colo.  App.  117,  37 
Pac.  951;  Turgeon  v.  Woodward,  83 
Conn.  537,  78  Atl.  577;  Myers'  v. 
State,  97  Ga.'76,  25  S.  E.  252;  Chi- 
cago City  E.  Co.  V.  Douglas,  104  111. 
App.  41;  Chicago  etc.  B.  Co.  v.  Jen- 
nings, 217  111.  494,  75  N.  B.  560; 
Pichon  V.  Martin,  35  Ind.  App.  167, 
73  N.  B.  1009;  Peck  v.  Parchen,  52 
Iowa,  46,  2  N.  W.  597;  Cleaver  v. 
liouisville  etc.  B.  Co.,  30  Ky.  Law 


Eep.  1059,  100  S.  W.  223;  Alexander 
V.  First  Nat,  Bank,  114  Ky.  683,  71 
S.  W.  883,  24  Ky.  Law  Eep.  1486; 
Willner  v.  Silverman,  109  Md.  341, 
24  L.  E.  A.,  N.  S.,  895,  71  Atl.  962; 
Chelton  v.  State,  45  Md.  564;  Byers 
V.  Anderson,  143  Mich.  178,  106  N. 
W.  734;  Ellis  v.  Whitehead,  95  Mich. 
105,  54  N.  W.  752;  Barclay  v.  Smith 
(Miss.),  36  South,  449;  Grangers' 
Life  Ins.  Co.  v.  Brown,  57  Miss.  308, 
34  Am.  Eep.  446;  Bloom's  Son  Co. 
V.  Haas,  130  Mo.  '  App:  122,  108  S. 
W.  1078;  State  v.  Goddard,  162  Mo. 
198,  62  S.  W.  697;  Bvans  v.  Deming, 
2  N.  Y.  St.  349,  41  Hun,  637;  King  v! 
Bynum,  137  N.  C.  491,  49  S.  E.  955; 
Scull  V.  Wallace,  15  Serg.  &  E. 
(Pa.)  231;  Hargrove  v.  State,  53 
Tex.  Cr.  541,  110  S.  W.  913;  Chown- 
ing  V.  State,  41  Tex.  Cr.  81,  51  S. 
W..  946;  Vagts  v.  TJtman,  125  Wis. 
265,  104  N.  W.  88. 
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have  since  died  or  otherwise  become  disqualified  as  wit- 
nesses cannot  be  received  as  evidence,  if  such  statements 
are  in  the  nature  of  hearsay.  In  other  sections  we  shall 
see  that  the  declarations  of  persons  since  deceased  are  re- 
ceived under  certain  well-established  exceptions  to  the  gen- 
eral rule.  But  the  admission  of  such  declarations  depends 
upon  fixed  rules,  and  not  upon  any  theory  that  it  rests  in 
the  discretion  of  the  court  to  admit  hearsay  because  other 
testimony  cannot  be  obtained.  The  rule  excluding  hear- 
say evidence  applies  with  full  force  notwithstanding  no 
better  evidence  is  to  be  found,  and  though  it  be  certain,  if 
the  account  is  rejected,  that  no  other  can  possibly  be  ob- 
tained.* While  hearsay  testimony  is  excluded,  it  must  be 
borne,  in  mind  that  in  civil  cases  it  must  be  objected  to,  and  if 
not,  it  becomes  evidence  by  reason  of  the  want  of  such  objec- 
tion, although  its  admision  does  not  confer  upon  it  any  new 
attribute  in  point  of  weight.  Its  nature  and  quality  remain 
the  same,  so  far  as  its  intrinsic  weakness  and  incompetency 
to  satisfy  the  mind  are  concerned,  and  as  opposed  to  direct 
primary  evidence,  the  latter  always  prevails.^  Where  a  wit- 
ness testifies  to  a  fact,  the  presumption  is,  in  the  absence  of 
anything  to  the  contrary,  that  he  is  testifying  from  his  own 
knowledge.^"  Where  testimony  given  by  a  witness  is  appar- 
ently direct,  but  is  later  revealed  as  hearsay,  application  to 
strike  it  out  should  be  made.  Again,  counsel  may  be  pre- 
vented from  putting  a  question  objected  to  to  a  witness.  In 
such  case  the  practice  is  well  settled  that  a  party  has  a  right, 
when  he  has  a  witness  on  the  stand,  to  offer  to  prove  such 
facts  as  may  be  thought  to  be  material  to  the  ease,  and  if 
the  court  rules  that  the  evidence  is  incompetent,  the  offered 
evidence  may  Be  incorporated  into  a  bill  of  exceptions,  and 
the    ruling  may  thus  be    reviewed  on  appeal  or    writ  of 

8  Keeves    v.    State,    7    Tex.    App.  Co.,   135   N.   C.    392,   47   S.   E.   481; 

276.  Crandall  v.  Kraetzer,   155  111.  App. 

0  State  Bank  v.  Wooddy,  10  Ark.  496. 

638;  Hoover  v.  Empire  Coal  Co.,  149  lo  Shaw  v.  Jones,  Newton  &  Co., 

111.  App.  258;  Holder  v.  Cannon  Mfg.  133  Ga.  446,  66  S.  E.  240. 
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error."  The  necessity  for  this  course  is  obvious.  It 
would  prolong  examinations  of  witnesses  unduly,  if  coun- 
sel had  to  precede  his  questions  by  eliciting  whether  the 
witness  was  speaking  from  his  own  knowledge.  It  may 
not  appear  whether  the  witness  is  answering  from  his  own 
information  or  that  supplied,  and  although  the  question 
may  be  first  asked  no  prejudice  is  sustained  if  it  is  not,  if 
the  application  to  strike  it  out  is  made  on  discovery  of  its 
objectionable  character. 

§  297a  (299,  300).  Illustrations  of  hearsay  evidence.— 
The  declarations  of  third  persons  as  to  the  loss  of  papers 
which  had  been  in  their  possession  are  not  admissible  to 
let  in  secondary  evidence  of  their  contents;*^  and  the  dec- 
larations of  a  warrantor  or  grantor  made  after  giving  a 
deed  of  land  are  not  evidence  to  support  the  title  of  the 
grantee.^'  The  vahie  of  property  sold  under  execution 
cannot  be  shown  as  against  the  owner  by  the  appraise- 
ments* Save  in  exceptional  cases,  reputation  and  rumor 
are  pure  hearsay.  ^^  A  witness  cannot  be  asked  what  is  the 
estimated  value  placed  on  certain  lands  by  the  neighbor- 
hood generally,'®  nor  the  opinion  of  others  as  to  the  value 
of  property}''  When  witnesses  give  their  own  estimates 
of  market  value,  such  testimony  is  not  to  be  rejected  be- 
cause it  may  in  part  depend  on  hearsay;'^  or  as  to  whom 

H  Chicago    etc.    Ey.    Co.    v.   Met-  W  nannigan  v.  Althouse,  56  Iowa, 

sam,  123  El.  518,  15  N.  E.  169.  513,  9  N.  W.  381. 

12  Eex  V.  Denis,  7  Barn.  &  C.  620,  is  Welch  v.  Norton,  73  Iowa,  721, 
108  Eng.  Eeprint,  854;  Jackson  v.  36  N.  W.  758;  State  v.  Evans,  33 
Cris,  11  Johns.  (N.  T.)  437;  Governor  W.  Va.  417,  10  S.  E.  792;  Abel  v. 
V.  Barclay,  4  Hawks  (N.  C),  20.  State,  90  Ala.  631,  8  South.  760; 
On  the  general  subject  of  inadmissi-  School  of  Milford  v.  Powner,  126 
bility  of  hearsay,  the  following  Ca-  Ind.  528,  26  N.  E.  484;  Barker  v. 
nadian  cases  may  usefully  be  re-  iCommonwealth,  90  Va.  820,  20  S.  E. 
f erred  to:    Dowling  v.   McNeilly,   3  776. 

Pugs.  &  Bur.  42;  Craig  v.  Corcoran,  10  Powell  v.  Governor,  9  Ala.  36. 

23    U.    C.    E.    441;    Leffeunbeum   v.  17  Green   v.    Caulk,    16    Md.    556; 

Beaudoin,  28  S.  C.  E.  89.  Barrett  v.  Wheeler,  71  Iowa,  662,  33 

13  Jaekson      v.      Vredenbergh,      1  N.  W.  230. 

Johns.   (N.  T.)   159;  Bartlet  v.  Del-  is  Fennerstein's      Champagne,      3 

prat,  4  Mass.  702.  Wall.  (U.  S.)  145,  18  L.  Ed.  121. 
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a  lot  is  reputed  to  belong."  The  fact  that  property  is  as- 
sessed to  a  person  is  not  admissible  as  proof  of  owner- 
ship,•^'^  nor  can  one  be  asked  whether  he  had  any  informa- 
tion from  any  source  at  a  stated  time  as  to  a  given  subject.^* 
The  motive  which  leads  a  person,  not  a  party,  to  do  an  act 
cannot  be  proved  by  his  declarations,  when  such  declara- 
tions are  no  part  of  the  res  gestae.^''  In  an  action  on  a 
building  contract  between  the  contractor  and  the  owner, 
the  statement  of  the  laborers  made  out  of  court  are  not 
evidence  as  to  the  progress  of  the  work.-^  This  rule  ex- 
cludes evidence  of  statements  as  to  what  physicians  and 
others  have  said  as  to  the  condition  or  state  of  health  of  a 
person; 2*  the  estimate  as  to  the  damage  to  a  building,  made 
by  an  expert  since  deceased ;  ^^  the  certificate  of  the  master 
of  a  vessel  of  the  expenses  incurred  by  an  agent,  in  an  ac- 
tion between  the  principal  and  the  agent  ;^®  declarations 
by  a  party  that  he  intended  to  make  his  home  on  certain 
wild  lands  to  show  that  his  possession  was  actual  and  bona 
fide;^''  declarations  made  by  a  party  in  his  oivn  favor,  in 
the  absence  of  the  other  party  ;^*  the  testimony  as  to  the 
contents  of  a  lost  instrument  by  one  who  cannot  read  and 
write,^*  or  by  one  who  went  to  the  clerk's  office  and  asked 

19  Berry  v.  Osborne,  15  Ga.  194;  Iowa,  76,  32  N.  W.  180;  Alabama 
Barrett  v.  Wheeler,  71  Iowa,  662,  33  etc.  Ey.  Co.  v.  Arnold,  SO  Ala.  600, 
N.  W.  230;  Burns  v.  Fredericks,  37       2  South.  337. 

Conn.   86;   Befniaud   v.   Beecher,  76  25  Collins  t.  Langan,  58  N.  J.  L. 

Cal.  394,  18  Pac.  598.  6,  32  Atl.  258. 

20  Adams  v.  Hiekox,  55  Iowa,  632;  26  Newson  v.  Douglass,  7  Har.  & 
8  N.  W.  485;  Tuckwood  v.  Hanthorn,  J.  (Md.)  417,  16  Am.  Dec.  317. 

67  Wis.  326,  30  N.  W.  705.  27  MoKinnon      v.      Meston,      104 

21  Xenia  Bank  (First  Nat.  Bank)       Mich.  642,  62  N.  W.  1014. 

V.  Stewart,  114  U.  S.  224,  29  L.  Ed.  28  Treadway   v.   Treadway,   5  111. 

101,  5  Sup.  Ct.  Eep.  845;  Lamar  v.  App.  478;  Ward  v.  Ward,  37  Mich. 

Pearre,  82  Ga.  354,  14  Am.  St.  Eep.  253;    Wallace    v.    Story,    139    Mass. 

16«,  9  S.  E.  1043.  115,    29     N.    E.    224;     Whitney    v. 

22  North  Stonington  v.  Stoning-  Houghton,  125  Mass.  451;  Nourse  v. 
ton,  31  Conn.  412.  Nourse,  116  Mass.  101;  Woodward  v. 

23  Gonzales  College  v.  McHugh,  Leavitt,  107  Mass.  453,  9  Am.  Eep. 
26  Tex.  677.  .49;   Eureka  Ins.  Co.  v.  Eobinson,  56 

24  Heald    v.    Thing,    45    Me.    392;  Pa.  256,  94  Am.  Dee.  65. 

Pono.a  V.  Crawford,  18  Neb.  5.')1,  2fl  "^  Russell  v.  Brosseau,  65  Cal.  605, 

N.  W.  365;  Armstrong  v.  Ackley,  71      4  Pac.  643. 
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that  tlie  document  be  read  to  him;^°  statements  made  by  a 
person  for  whom  a  testator  bad  sent  to  draft  a  will,  who 
had  declined  to  go  on  account  of  the  testator's  mental  in- 
capacity.^^ Proof  of  a  general  understanding  among  the 
employees  that  a  certain  rule  (in  the  sense  of  a  formu- 
lated rule)  exists  is  not  the  proper  method  of  showing 
the  existence  of  the  rule,  though  proof  that  a  caution- 
ary rule  (in  the  sense  of  practice)  is  generally  pursued 
by  the  employees  in  doing  a  particular  kind  of  work 
may  be  relevant  as  tending  to  establish  a  standard  of 
common  prudence.  General  reputation  or  rumor  is  not 
the  proper  method  of  proving  that  fact.  There  is  a  more 
direct  way  of  showing  it.  General  reputation  or  rumor 
is  a  sort  of  agglomerate  hearsay,  but  it  is  hearsay  neverr 
theless.^^  Where  a  witness  testified,  "I  didn't  witness  the 
document,  but  I  heard  it  spoken  of,  and  it  was  anywhere 
from  the  9th  or  10th  up  to  the  15th  of  June,  1906,"  his  tes- 
timony in  reference  to  the  date  of  the  execution  of  said  in- 
strument was  very  properly  stricken  out  as  hearsay.*^ 
In  an  action  in  Georgia  for  criminal  trespass  to  land,  it 
was  error  to  admit  testimony  of  a  witness  for  the  plaintiffs, 
"I  always  heard  this  land  in  question  spoken  of  as  the 
mining  company's  mountain,  the  Long  Mining  Company," 
over  objection  of  the  defendant  "that  the  title  to  land  can- 
not be  proven  by  general  reputation."  This  evidence  was 
not  sufficient  to  show  general  reputation  in  the  community, 
if  offered  as  tending  to  prove  notice  of  a  fact  already 
shown  to  exist.**  "When  a  witness  was  asked  "what,  apart 
from  his  observation,  he  had  heard  that  enabled  him  to  say 
what  would  be  done  by  others  in  his  line  of  work,"  the 
court  described  it  as  bald  hearsay.^^  The  same  term  might 
well  have  been  applied  to,  "Did  you  ever  hear  of  his  being 

so  Propst  V.  MatMs,  115  N.  C.  526,  33  Van    Valkenburgh    v.    Oldham, 

20  S.  E.  710.  12  Cal.  App.  572,  108  Pae.  42. 

31  Eenaud    v.    Pageot,    102    MieK  31  Heatley  v.  Long,   135   Ga.   153, 
568,  61  N.  W.  3.  65  S.  E.  783. 

32  Schaufele    v.    Central    etc.    Ey.  36  state  v.  Planigan,  111  Md.  481, 
Co.,  6  Ga.  App.  660,  65  S.  E.  708.  74  Atl.  818, 
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a  railroad  clerk?"  ^®  Alleged  admission  to  the  opposite 
party  of  the  same  facts  testified  to  by  a  witness,  whose 
deposition  has  been  suppressed  at  the  trial,  cannot  be 
shown  in  evidence  on  the  cross-examination  of  such  oppo- 
site party  to  supply  the  loss  of  the  deposition  suppressed. 
Answers  to  these  questions  would  clearly  have  been  hear- 
say.^'^  Where  defendant  was  sued  for  rent  of  a  boat  at 
per  diem,  testimony  to  prove  what  an  employee  of  the 
plaintiff  had  told  him  as  to  the  boat  being  worked  on  some 
of  the  days  when  defendant  was  absent  was  excluded  as 
hearsay.^*  A  witness  may  not  testify  to  a  conversation 
with  the  defendant 's  husband  concerning  the  subject  matter 
of  an  action  when  the  defendant  was  not  present  and  there 
is  no  evidence  that  she  was  made  aware  of  such  conversa- 
tion.^® The  issue  being  as  to  whether  the  defendant  had 
either  expressly  or  impliedly  agreed  to  the  appointment  of 
a  certain  committee  to  represent  all  the  lot  occupants,  he 
being  one  whose  duties  were  to  appraise  such  lots,  deter- 
mine who  the  occupants  were,  and  make  certificate  thereof, 
upon  which  the  trustee,  holding  the  legal  title  to  said  lots, 
should  convey  such  title  to  such  occupant  when  the  occupant 
presented  such  certificate  and  the  amount  assessed  to  such 
lot,  it  was  held  that  statements  made  by  persons  at  a  mass 
meeting  of  the  lot  owners,  where  it  is  not  shown  that  said 
defendant  was  present  or  had  knowledge  of  the  calling  of 
the  meeting  and  the  purpose  thereof,  with  an  express  or 
implied  assent  thereto,  werei  inadmissible  as  being  hear- 
say.*** In  an  action  for  malicious  prosecution,  where  the 
plaintiff  was  discharged  by  a  court  of  competent  jurisdic- 
tion after  having  been  arrested  upon  a  charge  of  larceny 
preferred  against  him  by  the  defendant,  the  president  of 
a  corporation,  the  plaintiff  was  permitted  to  testify,  sub- 
ject to  the  defendant's  exception,  that  after  his  arrest,  and 

38  SupTeme  Lodge  etc.  of  Honor  v.  39  TlKnsen  v.  Vogelsang,  139  App. 

Baker,  163  Ala.  518,  50  South.  958.  Div.  759,  124  N.  Y.  Supp.  437. 

37  Sayre  v.  Woodyard,  66  W.  Va.  40  Moore   v.    O'Dell,    27    Okl.   IH, 

288,  66  S,  E.  320.  Ill  Pae.  308. 

88  Diekens    v.    Murray,    163    Ala. 
556,  50  South.  lOia, 
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while  waiting  for  bail  at  police  headquarters,  the  inspector 
called  someone  on  the  telephone  and  asked  if  it  was  Sage 
Brothers  Company  (the  defendant's  corporation),  and 
said,  "You  needn't  wait  any  longer  because  we 'went 
around  the  other  way."  This  evidence  was  inadmissible. 
It  did  not  appear  to  have  been  spoken  to  the  defendant 
or  to  anybody  acting  for  him.**  On  an  indictment  for 
murder  the  statements  of  other  persons  that  they  killed  the 
deceased  are  hearsay,*^  and  the  same  is  true  as  to  threats 
made  by  third  persons.**  The  statements  of  a  person  who 
has  been  robbed,  made  to  a  third  party  as  to  the  descrip- 
tion of  the  parties  committing  the  crime,  are  hearsay  and 
are  not  admissible  on  the  part  of  the  defendant  to  show 
that  he  was  not  the  person  thus  described.**  Other  inter- 
esting illustrations  will  be  found  in  the  cases  noted.*^ 


*i  Casavan  v.  Sage,  201  Mass. 
547,  87  N.  E.  89-3. 

«  State  V.  Duncan,  6  Ired.  (28  N. 
C.)  236;  State  v.  Haynes,  71  N.  0. 
79. 

«  State  V.  Weaver,  57  Iowa,  730, 
U  N.  W.  675. 

**  People  V.  McCrea,  32  Cal.  98. 

*5  Merrill  v.  Sheffield  Co.,  169  Ala. 
242,  53  South.  219;  Sibley  v.  Smith, 
167  Ala.  158,  52  South.  27;  St.  Louis 
Hay  &  Grain  Co.  v.  American  Cast 
Iron  Pipe  Co.,  167  Ala.  442,  52 
South.  904;  Mobile  etc.  E.  Co.  v. 
Hawkins,  163  Ala.  565,  51  South.  37; 
Landrum  v.  Swann,  8  Ga.  App.  209, 
68  S.  E.  862;  Eplan  v.  Wheat,  134 
Ga.  511,  68  S.  E.  78;  Blakely  Oil  & 
Fertilizer  Co.  v.  Proctor  &  Gamble 
Co.,  134  Ga.  139,  67  S.  E.  389;  Louis- 
ville &  N.  R.  Co.  V.  Lynch,  137  Ky. 
696,  126  S.  W.  362;  Fidelity  &  Cas- 
ualty Co.  V.  Cooper,  137  Ky.  544,  126 
S.  W.  Ill;  Eehfuss  v.  Hill,  243  111. 
140,  90  N.  E.  187;  Hoover  v.  Empire 
Coal  Co.,  149  111.  App.  258;  Magers 
V.  Magers,  143  Iowa,  750,  123  N.  W. 
230;  Canton  Lumber  Co.  v.  Liller, 
112  Md.   258,   76  Atl.  415;   Clifford 


V.  Taylor,  204  Mass.  358,  90  N.  B. 
862;  Pratt  V.  Hamilton,  161  Mich. 
258,  17'  Det.  Leg.  N.  288,  126  N. 
W.  196;  Stenzhorn  v.  City  Elec.  R. 
Co.,  159  Mich.  82,  16  Det.  Leg.  N. 
786,  123  N.  W.  621;  Gibony  v.  Fos- 
ter, 230  Mo.  106,  130  S.  W.  314; 
Louisiana  Purchase  Exposition  iCo.  v. 
Emerson,  149  Mo.  App.  594,  129  S. 
W.  753;  Blake  v.  Meadows,  225  Mo.' 
1,  123  S.  W.  868;  Gardner  v.  Metro- 
politan R.  Co.,  223  Mo.  389,  18  Ann. 
Gas.  1166,  122  S.  W.  1068;  GibSon 
V.  Boston,  ,75  N.  H.  405,  75  AU.  103; 
Thomas  v.  Thomas  (N.  J.  Eq.),  74 
Atl.  125;  Underwood  v.  Gerniauia 
Life  Ins.  Co.,  152  N:  C.  274,  67  S.  E. 
587;  Erp  v.  Raywood  Canal  &  Mill- 
ing Co.  (Tex.  Civ.  App.),  130  S.  W. 
897;  Dibrell  v.  Fisher,  (Tex.  Civ. 
App.),  126  8.  W.  905;  Opemshaw  v. 
Dean  (Tex.  iGiv.  App.),  125  S.  W. 
989;  Carlisle  v.  Gibbs,  57  Tex.  Cfv. 
App.  592,  123  S.  W.  216;  Alkire  v. 
Myers  Lumber  Co.,  57  Wash.  300, 
106  Pae.  915;  Dunkin  v.  Houquiam, 
56  Wash.  47,  105  Pao.  149;  Consoli- 
dated Grocery  Co.  v.  Hammond,  175 
Fed.  641,  99  C.  C.  A.  195. 
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§  298  (301).  Hearsay  may  relate  to  what  is  done  or 
written  or  printed  as  well  as  to  what  is  spoken. — ^We  have 
already  dealt  with  the  objections  to  hearsay  evidence  gen- 
erally, and  they  will  be  found  very  forcibly  illustrated  in 
the  oft-quoted  opinion  of  Fletcher,  J.,  in  a  well-known 
Massachusetts  case.*®  To  admit  hearsay  would  be  to  admit 
evidence  without  the  sanction  of  an  oath,  without  cross- 
examination,  and  without  those  tests  of  truth  which  the  law 
in  general  so  wisely  requires.  There  must,  of  necessity,  be 
some  general  rule  or  principle  of  the  law  on  the  subject; 
and  if  mere  declarations  should  be  admitted  in  one  case, 
they  must  be  in  every  case;  and  if  the  declarations  of  one 
person  are  admitted,  the  declarations  of  every  other  per- 
son must  also  be  admitted,  and  the  trial- of  issues  would  be 
embarrassed,  and  justice  obstructed  and  defeated  by  in- 
numerable unfounded  and  conflicting  declarations  and 
statements.  Parties  would  be  defrauded  of  their  rights 
and  of  their  property  by  loose,  inconsiderate,  or  ill-disposed 
assertions  or  remarks.  The  danger  that  casual  observa- 
tions "W'ould  be  misunderstood,  misremembered,  and  misre- 
ported,  increase  the  number  and  force  of  the  objections  to 
the  admission  of  hearsay.  The  law,  therefore,  in  its 
wisdom,  rejects  hearsay,  regardless  of  whether  it  is  written, 
verbal  or  acted.  There  can  be  no  distinction  made  between 
the  statement  of  a  witness  that  what  he  is  saying  was  told 
to  him  verbally  by  the  real  witness  of  it,  and  that  it  was 
written  to  him,  and  between  such  verbal  account  and  a 
reproduction  of  physical  acts.  The  guiding  rule  sustain- 
ing the  objection  always  is,  ' '  that  something  which  should 
come  through  an  original  witness  is  sought  to  be  put  in  at 
second  hand,  by  one  to  whom  it  has  been  told,  one  who  is 
not  a  witness  properly  speaking,  who  did  not  perceive  it 
and  cannot  therefore  testify  to  it,  but  only  to  the  fact  that 
somebody  said  so.  It  would  operate  to  nullify  the  require- 
ment that  witnesses  should  personally  appear  and  testify 
publicly  in  court,  if  the  statements  of  the  original  perceiver 
could  be  got  in  through  another  person ;  and  it  was  always 

48  Lund  V.  Inhabitants  of  Tyngsborough,  9  Cush,  (Mass.)  36. 
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the  rule  that  witnesses  should  thus  puhlicly  appear  and  tes- 
tify. '  '*^  The  rule  is  so  well  established  that  more  attention 
is  directed  to  the  exceptions  to  it  hereinafter  dealt  with 
than  to  the  rule  itself,  but  it.  will  be  found  exemplified  in 
the  cases  noted.**  The  rule,  too,  is  so  sweeping  that  it 
excludes  such  written  hearsay  irrespective  of  the  mode  in 
which  it  is  presented — ^very  often  in  the  form  of  official 
records,*®  but  more  frequently  according  to  the  particular 


*i  Thayer,  Prel.  Ti-eat.  Ev.  501. 

48  Grey  v.  Mobile  Trade  Co.,  55 
Ala.  387,  28  Am.  Eep.  729;  Bell  v. 
Staaoke,  141  Cal.  186,  74  Pac.  774; 
Denver  City  Tramway  Co.  v.  Hills, 
50  Colo.  328,  116  Pac.  125;  Abel  v. 
Fiteh,  20  Conn.  90;  Hightower  v. 
Ansley,  126  Ga.  8,  7  Ann.  Cas.  927, 
54  S.  E.  939;  Myers  v.  State,  97  Ga. 
76,  25  S.  E.  252;  Spohr  v.  Chicago, 
206  III.  441,  69  N.  E.  515;  Holinger 
V.  Phillips,  140  ni.  App.  317; 
Schooler  v.  State,  57  Ind.  127;  Over 
V.  Dehne,  38  Ind.  App.  427,  75  N.  E. 
664,  76  N.  E.  883;  Bryee  v.  Chicago 
etc.  Ey.  iCo.,  129  Iowa,  342,  105  N. 
W.  497;  Ashcraft  v.  De  Armond,  44 
Iowa,  229;  Doty  v.  Bitner,  82  Kan. 
551,  108  Pac.  858;  Mattingly  v. 
Shorten,  120  Ky.  52,  8  Ann.  Cas. 
1134,  85  S.  W.  215,  27  Ky.  Law 
Eep.  426;  Morgan  v.  Yarborough,  13 
La.  74,  33  Am.  Dec.  553;  Hunter  v. 
Eandall,  69  Me.  183;  Pilley  v.  An- 
gell,  102  Mass.  67;  Illinois  Cent.  E. 
Co.  V.  Langdon,  71  Miss.  146,  14 
South.  452;  Traber  v.  Hicks,  131  Mo. 
180,  32  8.  W.  1145;  Mcllhargy  v. 
Chambers,  117  N.  Y.  532,  23  N.  E. 
561;  Matter  of  Eossell,  126  App. 
Div.  607,  110  N.  Y.  Supp.  706;  Peo- 
ple -V.  Cox,  21  Hun  (N.  Y.),  47;" 
Campbell  v.  Everhart,  139  N.  C.  503, 
52  S.  E.  201;  State  v.  Haynes,  71  N. 
C.  79;  Eoberts  v.  Briscoe,  44  Ohio 
St.  596,  10  N.  E.  61;  Pugh  v.  HoUi- 
Evidenoe  II — 41 


day,  3  Ohio  St.  284;  Keller  v.  Bley, 
15  Or.  429,  15  Pac.  705;  Bowser  v. 
Ciavener,  56  Pa.  132;  State  v.  Eas- 
terfing,  1  Rich.  (S.  C.)  310;  State  r. 
De  Marias,  27  S.  D.  303,  130  N.  W. 
782;  Missouri  etc.  E.  Co.  v.  Williams, 
43  Tex.  Civ.  App.  549,  96  S.  W: 
1087;  Gaither  v.  Hanrick,  69  Tex. 
92,  6  S.  W.  619;  Campbell  v.  State, 
8  Tex.  App.  84;  Stannard  v.  Smith, 
40  Vt.  513;  Sussex  Peerage  Case,  11 
Clark  &  F.  85,  113,  8  Eng.  Eeprint, 
1034;  Stapylton  v.  Clough,  22  Eng. 
L.  &  Eq.  276,  2  El.  &  B.  933,  118 
Eng.  Eeprint,  1016. 

49  Oppenheimer  v.  Clunie,  143 
iCal.  313,  75  Pac.  899;  Shumway  v. 
Leakey,  67  Cal.  458,  8  Pac.  12;  Mon- 
tezuma V.  Minor,  73  Ga.  484;  Gat- 
ling  V.  Newell,  9  Ind.  572;  St.  Louis 
etc.  Ey.  Co.  v.  Maddox,  18  Kan. 
546;  Seibel-Suessdorf  etc.  Co.  v. 
N  Manufacturers'  Ey.  Co.,  230  Mo.  59, 
130  S.  W.  288;  Weinstein  v.  Inter- 
urban  St.  Ey.  Co.,  52  Misc.  Eep.  468, 
102  N.  Y.  Supp.  512;  Lynn  v.  City 
of  Troy,  57  Hun,  590,  10  N".  Y.  Supp. 
594;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Schwenck,  94  U.  S.  593,  24  L.  Ed. 
294;  Cook  v.  United  States,  138  U.  S. 
157,  34  L.  Ed.  906,  11  Sup.  Ct.  Eep. 
268;  Glenn  v.  Liggett,  47  Fed.  472; 
Printup  V.  Mitchell,  17  Ga.  558,  63 
Am.  Dec.  258;  Bucknam  v.  Barnum, 
15  Conn.  67. 
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commercial  transaction  to  whicli  it  relates.'"  The  strict- 
ness with  which  the  courts  adhere  to  the  rule  excluding 
hearsay  is  well  illustrated  in  a  celebrated  case,  often  cited, 
in  which  it  was  held  that  letters  addressed  to  a  deceased 
testator  indicating  that  the  writers  thought  him  sane,  but 
which  were  not  acted  on  by  him,  could  not  be  admitted  for 
the  purpose  of  proving  his  sanity.  By  way  of  illustration. 
Baron  Parke  stated  in  his  opinion  in  this  case  that  the  con- 
duct of  the  family  or  relatives  of  a  testator  in  taking  the 
same  precautions  in  his  absence  as  if  he  were  a  lunatic,  his 
election  in  his  absence  to  some  high  and  responsible  office, 
the  conduct  of  a  physician  who  permitted  a  will  to  be  exe- 
cuted by  a  sick  testator,  the  conduct  of  a  deceased  captain 
on  a  question  of  seaworthiness,  who  after  examining  every 
part  of  a  vessel  embarked  in  it  with  his  family,  would  all 
be  mere  instances  of  hearsay  evidence — ^mere  acts  or  state- 
ments not  on  oath,  but  implied  in  or  vouched  by  the  actual 
conduct  of  persons  by  whose  acts  the  litigant  parties  are 
not  to  be  bound.'^  But  in  the  case  just  cited  it  was  held 
that  a  different  rule  would  have  prevailed  if  it  had  been 
shown  that  the  testator  himself  had  read  and  understood 
the  letters  in  question,  and  that  he  had  acted  upon  them. 
In  that  case  the  letters,  although  the  acts  and  statements  of 
third  parties,  would  have  been  strictly  relevant  as  illustra- 
ting the  conduct  of  the  testator,  and  would  have  such  pro- 
bative effect  as  the  jury  might  deem  proper.'^  Of  course 
the  fact  that  the  written  hearsay  is  in  the  form  of  letters 

BO  Boyd    V.    Yerkes,    25   III.    App.  273;  Juniata  Bank  v.  Brown,  5  Serg. 

527;   IlliDois   Cent.   E.   Co.   v.  Lang-  &  E.  (Pa.)  226;  Bennett  v.  Bennett, 

don,    71   Miss.   146,    14    South.    452;  37  W.  Va.  396,  38  Am.  St.  Eep.  47, 

Carter     v.     Oatehings     (Miss.),     48  16  S.  E.  638;  Minton  v.  Underwood 

South.  515;  Pritehard  v.  Hooker,  114  Lumber  Co.,  79  Wis.  646,  48  N.  W. 

Mo.  App.  605,  90  S.  W.  415;  Bryan  857. 

V.  Buford,  7  J.  J.  Marsh.  (Ky.)  336;  Bi  Wright  v.  Doe  ex  dem.  Tatham, 

Shook  V.  Fox,  126  App.  Div.  565,  110  7  Ad.  &  B.   313,  112  Eng.   Eeprint, 

N.     Y.     Supp.     951;     Mcllhargy     v.  488. 

Chambers,  117  N.  Y.  532,  23  N.  E.  02  Wright  v.  Doe  ex  dem.  Tatham, 

561;     Silverstein     v.     O'Brien,     165  7  Ad.  &  E.  313,  112  Eng.  Eeprint, 

Mass.  512,  43  N.  E.  496;  Boulton  v.  488. 
First  Nat.  Bank  of  GosheA,  46  Iowa, 
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or  telegrams  does  not  avail  to  make  it  admissible.*'  No 
authority  is  needed  for  the  proposition  that  the  same  con- 
siderations which  exclude  the  naked  assertions  of  third  per- 
sons as  evidence  fopbid  that  any  inference  should  be  drawn 
in  favor  of  or  against  a  party  from  the  mere  acts  of  a  stran- 
ger. The  fact  that  hearsay  is  printed,  no  matter  in  what 
form,  does  not  alter  the  application  of  the  rule.  When  the 
introduction  of  a  newspaper  in  evidence  had  been  per- 
mitted, the  court  characterized  it  as  "hearsay  evidence, 
twice  removed."^*    But  when  the  witness  can  testify  as  to 


63  Mobile  etc.  E.  iGo.  v.  Worthing- 
ton,  95  Ala.  598,  10  South.  839;  East 
Tennessee  etc.  R.  Co.  v.  Thompson, 
94  Ala.  636,  10  South.  280;  ,Owen  v. 
Jones,  14  Ark.  502;  Fordyee  v.  Mc- 
Cants,  51  Ark.  509,  14  Am.  St.  Eep. 
69,  4  L.  E.  A.  296,  11  S«  W.  694; 
Bell  V.  Staacke,  141  Cal.  186,  74  Pac. 
774;  Moore  v.  Langdon,  2  Mackey 
(D.  C),  127;  Hiekson  v.  Bryan,  75 
Ga.  392;  Laughlin  v.  Inman,  138 
111.  App.  40;  GeDrg;e  v.  Hurst,  31 
Ind.  App.  660,  68  N.  E.  1031;  Simp- 
son V.  Smith,  27  Kan.  565;  Morton 
V.  Smith,  4  T.  B.  Mon.  (20  Ky.) 
313;  Garrett  v.  Morgan,.  11  Eob. 
(La.)  447;  Hunter  v.  Eandall,  69 
Me.  183;  Eoseristock  v.  Tormey,  32 
Md.  169,  3  Am.  Eep.  125;  Brooks  v. 
Acton,  117  Mass.  204;  Culver  v. 
Smith,  131  Mich.  359,  91  N.  W.  608; 
Peck  V.  Snow,  47  Minn.  398,  50  N. 
W.  470;  Probert  v.  Girard  Inv.  Co., 
155  Mo.  App.  344,  137  S.  W.  41; 
Traber  v.  Hicks,  131  Mo.  180,  32  S. 
W.  1145;  Southern  Bank  v.  Nichols, 
202  Mo.  309,  100  S.  W.  613;  Davis 
r.  Blume,  1  Mont.  463;  Duysters 
V.  Crawford,  69  N.  J.  L.  614,  55  Atl. 
823;  Eossitti  v.  Valente,  127  N.  Y. 
Supp.  319;  Schliep  v.  Box  Board 
etc.  Co.,  70  Misc.  Rep.  228,  126 
N.  T.  Supp.  705;  Simmons  v.  Mann, 
92     N.     C.     12;     Morris     v.     Van- 


deren,    1    Ball.     (U.    S.)     64,    1    L. 

Ed.  38;  Stouffer  v.  Erwin,  81  S.  ,iC. 
541,  62  S.  E.  843;  Missouri  etc.  R. 
Co.  V.  Williams,  43  Tex.  Civ.  App. 
549,  96  S.  W.  1087;  Befay  v. 
Wheeler,  84  Wis.  135,  53  N.  W.  1121; 
Conrad  v.  New  York  Atlanti?  Ins. 
Co.,  1  Pet.  (IT.  S.)  386,  7  L.  Ed.  189. 
See,  also,  the  following  interesting 
late  cases:  Banks  v.  Warner,  85 
Conn.  613,  84  Atl.  325;  Van  Deman 
V.  Demos  (Ela.),  60  South.  342; 
American  Towing  etc.  iCo.  v.  Baker 
Whitely  Coal  Co.,  117  Md.  660,  84 
Atl.  182-  Anderson  v.  Shaw  (La.), 
60  South.  50;  Howell  v.  Sherwood, 
242  Mo.  513,  147  S.  W.  810;  Ander- 
son V.  Eobinson  (Or.),  127  Pac. 
546;  Biard  v.  Tyler  etc.  Assn.  (Tex. 
Civ.  App.),  147  S.  W.  1168;  Lawn  v. 
Prager,  67  Wash.  568,  121  Pac.  466; 
Acme  Cement  Plaster  Co;  v.  West- 
man  (Wyo.),  122  Pac.  89;  Klicke  v. 
Allegheny  Steel  Co.,  200  Fed.  933. 

64  Child  v.  Sun  Mutual  Ins.  Co., 
3  Sand.  (N.  Y.)  26;  Johnson  County 
Savings  Bank  v.  Walker,  80  Conn. 
509,  69  Atl.  15;  Brandon  v.  Atchison 
etc.  Ry.  Co.,  134  Mo.  App.  89,  114 
S.  W.  540;  Norfolk  &  W.  Ry.  Co.  v. 
Bell,  104  Va.  836,  52  S.  E.  700;  F. 
W.  Brockmann  Commission  Co.  v. 
Aaron,  145  Mo.  App.  307,  130  S.  W. 
116. 
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tlie  value  of  cattle  from  his  own  knowledge,  the  fact  that  he 
gathered  information  also  from  a  market  report  does  not 
affect  the  competency  of  his  evidence.^® 

§  299  (302).  Hearsay  may  include  things  stated  under 
oath  or  against  interest. — It  might  be  thought  that  the  fact 
that  the  written  hearsay  had  been  sworn  to  would  lend  it 
additional  force  for  introduction.  This  is  not  so.  The  in- 
herent weakness  of  hearsay  testimony  is  not  cured  by  the 
fact  that  the  statement  has  been  made  under  oath,  or  in  any 
judicial  proceedings  between  other  parties.  Thus,  a  volun- 
tary affidavit  ranks  in  equal  grade  with  other  hearsay  tes- 
timony in  the  law  of  evidence.^®  Conspicuous  among  such 
affidavits  are  those  made  by  jurors  after  a  trial  and  which 
are  invariably  rejected.  In  one  case^'^  there  was  an  affi- 
davit filed,  in  support  of  appellant 's  motion  for  a  new  trial, 
to  the  effect  that  one  of  the  jury  had  stated  to  affiant  after 
the  trial  that  he  had  gone  to  the  scene  of  the  accident  and 
formed  his  opinion  upon  what  he  saw  then  and  there.  The 
court  refused  to  consider  such  affidavit,  and  we  think  prop- 
erly. It  purported  to  contain  a  statement  made  by  a  juror 
after  he  had  been  discharged  from  service  in  the  case,  not 
under  sanction  of  an  oath  and  tending  to  impeach  his  con- 
duct when  acting  as  a  sworn  juror.^*    In  England  it  has 

B5  Southern    Kansas    Ey.    Co.    of  40  Mont.  31,  104  Pao.  86»;  Hyatt  v. 

Texas  v.  Bennett,  46  Tex.  Civ.  App.  Leslie   (Miss.),   10  South.   672;   Pat- 

379,  103  S.  W.  1115.  terson  v.  Fagan,  38  Mo.  70;  Dare  v. 

5«  Owen  V.  Peebles,  42  Ala.  338;  Ogden,  1  N.  J.  L.  91;  Barry  v.  Gal- 
Smith  V.  Feltz,  42  Ark.  355;  Flem-  vin,  37  How.  Pr.  (N.  Y.)  310; 
ing  V.  Shepherd,  83  G-a.  338,  9  S.  B.  Tucker  v.  Town  Council  of  South 
789;  Louisville  etc.  E.  Co.  v.  Wood,  Kingstown,  5  E.  I.  558;  Suber  v. 
113  Ind.  544,  14  N.  B.  572,  16  N.  B.  Chandler,  36  S.  C.  344,  15  S.  E.  426; 
197;  Jones  v.  Jones,  20  Iowa,  388;  Rice  v.  Eagan  (Tex.  Civ.  App.),  129 
Ft.  Scott  V.  Elliott,  68  Kan.  805,  74  S.  W.  1148;  Peterson  v.  Ankrom,  25 
Pac.  609;  Grayble  v.  Froman,  1  A.  W.  Va.  56;  United  States  v.  Zucea 
K.  Marsh.  (Ky.)  191;  Poutz  v.  &  Co.,  175  Fed.  578;  In  re  Barnett, 
.Tones,  21  La.  Ann.  726;  Patterson  2  Fed.  Cas.  No.  1024. 
V.  Maryland  Ins.  Co.,  3  Har.  &  J.  BTiChieago  City  Ey.  Co.  v.  Wyok. 
(Md.)  71,  5  Am.  Deo.  419;  Kipp  v.  hoff,  136  111.  App.  342. 
dinger,  97  Minn.  135,  106  N.  W.  M  Affidavits  of  jurors  made  after 
108;  Bean  v.  Missoula  Lumber  Co.,  the  trial  will  not  be  received  to  im- 
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been  held  that  the  ex  parte  deposition  of  a  pauper  as  to  his 
place  of  settlement  is  inadmissible,  although  no  other  tes- 
timony can  be  obtained  on  the  subject.^''  And  in  this 
country  the  fact  of  hearsay  being  contained  in  a  deposition 
has  been  held  to  lend  it  no  additional  weight.  Where  a 
deposition  on  behalf  of  a  defendant  showed  the  details  of 
a  settlement  between  plaintiff  and  defendant's  intestate, 
but  the  cross-examination  showed  that  the  witnesses  tes- 
tified that  all  their  information  on  the  subject  was  derived 
from  "family  conversations,"  and  they  were  unable  to 
recollect  whether  the  plaintiff  was  present  thereat,  the  tes- 
timony was  rightly  held  incompetent  and  hearsay.®"  The 
court  has  power  to  strike  out  answers  to  interrogatories 
which,  from  the  whole  deposition,  are  evidently  based  on 
hearsay.®*  Nor,  in  general,  are  hearsay  statements  admis- 
sible, although  they  are  apparently  contrary  to  the  interest 
of  the  person  who  made  them.®^  Thus,  the  solemn  state- 
ment made  out  of  court  by  one  charged  with  crime,  that  he 
in  connection  with  others  had  committed  the  offense,  might 
afford  the  most  satisfactory  evidence  of  his  own  guilt,  and, 
if  admitted  in  evidence  in  a  trial  against  the  others   thus 


peach  tleir  verdict;  nor  will  affi- 
davits as  to  stat&ments  made  by 
jurymen  be  received  to  impeach 
their  verdict:  Palmer  v.  People,  138 
111.  356,  32  Am.  St.  Eep.  146,  28  N, 
E.  130;  Sanitary  District  v.  Culler 
ton,  147  ni.  385,  35  N.  E.  723 
Smith  V.  Smith,  169  111.  623,  48  N, 
B.  306;  Bonardo  v.  People,  182  HI, 
411,  55  N.  E.  519.  In  Heldmaier  v 
Eehor,  188  111.  458,  59  N.  E.  9,  two 
jurymen,  whose  conduct  Was  com- 
plained of,  did  not  make  any  affi- 
davit or  affidavits,  but  the  affidavits 
presented,  two  of  which  were  by  the 
appellant  himself  and  one  of  his  at- 
torneys, set  forth  that  the  jurymen 
in  question  stated  in  their  presence 
that  during  the  trial  they  examined 
a    stone    wagon    for   the    purpose    of 


ascertaining  whether  there  was  space 
enough  under  it  for  it  to  have  passed 
over  the  body  of  the  child  in  the 
manner  testified  to  upon  the  trial. 
As  was  said  in  Smith  v.  Smith, 
suyra:  "Nor  can  evidence  of  out- 
siders as  to  facts  derived  from 
members  of  the  jury  concerning  their 
action  be  received  to  impeach  a 
verdict."  Hence,  the  court  below 
properly  disregarded  the  affidavits 
so  presented. 

59  Eex  y.  Ferry  Prystone,  2  East, 
54,  102  Eng.  Reprint,  289. 

60  Thomas    v.   Whitehead,    48   Ga. 
587. 

61  Harrison  Wire  Co.  v.  Moore,  55 
Mich.  610,  22  N.  W.  62. 

62  See  §  323  et  seq.,  post,  as  to  dec- 
larations  against  interest. 
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implicated,  would  no  doubt  have  great  weight  in  the  minds 
of  a  jury  in  determining  their  guilt.  But  whatever  moral 
weight  might  be  given  to  such  statements,  they  have  no 
place  in  a  court  of  justice  as  legal  evidence.*'^  The  same, 
of  course,  would  be  true  respecting  such  statements  admit- 
ting that  the  declarant  is  jointly  liable  with  others.*** 

§  300  (303).  Statements  apparently  heaj-say  may  be 
original  evidence. — This  part  of  the  subject  has  been 
already  partially  dealt  with,  in  treating  of  the  relevancy  of 
facts  apparently  coUatej-al.^^  "It  does  not  follow  because 
the  writing  or  words  in  question  are  those  of  a  third  per- 
son, not  under  oath,  that  therefore  they  are  to  be  considered 
as  hearsay.  On  the  contrary,  it  happens  in  many  cases 
that  the  very  fact  in  controversy  is  whether  such  things 
were  written  or  spoken,  and  not  whether  they  were  true; 
and  in  other  cases  such  language  or  statements,  whether 
written  or  spoken,  may  be  the  natural  or  inseparable  con- 
comitants of  the  principal  fact  in  controversy."®®  On  this 
principle-,  statements  which  have  been  made  to  a  person 
may  be  material  for  the  purpose  of  showing  what  knowl- 
edge or  information  he  had  respecting  a  given  subject,  when 
such  knowledge  or  information  is  material  to  the  issue."'' 
Thus  in  an  action  to  recover  damages  caused  by  flood- 
ing the  plaintiff's  premises,  it  was  competent  for  plaintiff 

63  Commonwealth    v.    Feleh,     132  third  person.     See  note  on  "Admis- 

Mass.   22;  State  v.  Duncan,  6  Ired.  sibility   of   Testimony   as   to    State- 

(28  N.  C.)  236;  State  v.  Haynes,  71  m«nt  Made  to  Witness  by  Another 

N.   C.  79.  Where  Latter  Admits  Statement  but 

6*  Stark    EV    59    60  ^^^  Forgotten  Facts  Stated,"  to  Hart 

V.  Atlantic  Coast  Line  E.  E.  Co.,  12 

65  Sec.  c.  5,  "Eelevancy,"  §  141  et  Ann.  Cas.  706.  The  following  are 
^^1-  Canadian  cases  bearing  on  the  sub- 

66  1  Greenl.  Ev.,  §  lOO;  DuBost  v.  ject  of  complaints  and  answers  to 
Beresford,  2  Camp.  511;  Bartlett  v.  inquiries;  Eex  v.  Spuzzum,  la  B.  C. 
Delprat,  4  Mass.  702;  People  v.  E.  291;  Eeg.  v.  Graham,  31  0.  E.  77; 
Shea,  8  Cal.  538;  Turner  v.  United  Cuff  v.  Frazee  Storage  etc.  Co.,  14 
States,  66  Fed.  280,  13  C.  C.  A.  436,  0.  L.  E.  263. 

that   a  witness   derived   his   knowl-  67  Rico     v.     Bancroft,     11     Pick, 

edge  concerning  a  boundary  from  a      (Mass.)  469.    Se«  §§  142,  145,  ante. 
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to  show  tliat  he  had  called  to  the  attention  of  the  persons 
who  were  doing  certain  excavating  work  for  the  defend- 
ant railway  company  that  it  was  too  near  the  ditch 
on  the  road,  and  to  prove  that,  by  reason  of  it,  the 
banks  of  the  ditch  were  so  weakened  that  they  would  not 
hold  the  water,  and  that  the  banks,  in  consequence  thereof, 
broke  and  allowed  the  water  to  flow  out  of  the  ditch  into 
plaintiff's  premises,  to  his  damage.  This  evidence  was 
proper,  both  to  show  that  the  excavation  complained  of 
caused  the  injury,  as  part  of  the  res  gestae,  and  also  to 
show  scienter  on  the  part  of  the  defendant  that  the  damage 
and  injury  would  probably  follow  the  wrong  being  done. 
Such  evidence  might  authorize  the  jury  to  award  puni- 
tive damages.®^  "Where  a  plaintiff  was  injured  by  a  blind 
horse  which  was  being  led  about  in  a  sale  ring  by  the  de- 
fendant's employee,  evidence  that  such  employee  was  told 
of  the  horse's  blindness  by  the  man  who  delivered  it  to 
him  was  admitted  in  support  of  plaintiff's  ease  that  the 
horse  was  negligently  handled.  The  court  held  it  was 
material  to  prove  knowledge.®"  So,  too,  evidence  is  admis- 
sible that  an  attaching  creditor  had  notice  before  his  levy 
of  a  deed  executed  by  his  debtor  though  not  recorded  at 
the  time  of  the  attachment.''"  In  determining  whether 
there  was  probable  cause  in  an  action  for  malicious  prose- 
cution, the  information  on  which  the  defendant  acted  in 
bringing  the  former  suit  is  material  and  is  not  hearsay, 
though  consisting  of  the  statements  of  others.  Such  state- 
ments, if  the  advice  of  counsel,  may  constitute  a  full  de- 
fense.''^ If  the  statements  are  made  by  others,  they  may 
bear  upon  the  question  of  good  faith,  and  thus  affect  the 

68  Southern  Ey.  Co.  v.  Lewis,  165  Gaskell  v.  Morris,  7  Watts  &  S. 
Ala.  .555,  138  Am.  St.  Kep.  77,  51  (Pa.)  32;  Pace  v.  Louisville  &  N.  E. 
South.   746.  Co.,  166  Ala.  519,  52  South.  52;  Con- 

69  Craney  v.  Union  Stockyard  etc.  tinental  Building  etc.  Assn.  v.  Bog- 
Co.,  240  ni.  602,  88  N.  E.  1046.  See,  gess,  158  Cal.  469,  111  Pac.  357; 
also,  St.  Louis  etc.  B.  Co.  v.  Dalby,  Eareckson  v.  Sogers,  112  Md.  160, 
19  HI.  353.  75  Atl.  513;  Benedict  v.  Dakin,  243 

70  Folkes    V.     Wyatt     (Tex.     Civ.  HI.  384,  90  N.  E.  712. 

App.),    126    S.    W.   958;     Tumlin    v.  71  Ravenga      v.      Mackintosh,      2 

Crawford,    61    Ga.    128.     See,    also,      Barn.   &   C.   693,   107   Bng.   Eeprint, 
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measure  of  damages.''^  They  are  always  admissible  from 
the  very  nature  of  the  action.  It  charges  the  defendant 
with  prosecuting  the  plaintiff  without  reasonable  or  prob- 
able cause,  and  therefore  it  is  on  the  defendant  to  show  that 
he  had  good  reason  which  may  be  entirely  apart  from  his 
direct  knowledge.  It  may  be  information  from  others ;  and 
it  then  becomes  a  question  for  the  jury  whether  the  de- 
fendant, when  he  made  the  complaint,  acted  upon  such  in- 
formation as  a  man  of  ordinary  care,  prudence  and  dis- ' 
cretion  would  have  been  warranted  in  acting  upon  under 
similar  circumstances.  He  may  therefore  give  in  evidence 
what  that  information,  which  in  other  cases  would  be  ex- 
cluded as  hearsay,  was  and  from  whom  he  got  it»  The 
nature  of  the  information  is  clearly  such  as  would  not  be 
given  in  the  presence  of  the  plaintiff.  The  defendant,  in 
such  cases,  is  not  charged  with  merely  prosecuting  the 
plaintiff,  but  in  doing  so  without  reasonable  and  probable 
cause,  so  that  the  latter  portion  of  the  proposition  calls  on 
him  for  his  cause,  and  being  called  upon,  he  is  entitled  to 
answer.''^  So  in  actions  for  slander  and  libel,  it  is  plain 
that  the  rule  excluding  hearsay  is  not  violated  by  proof  of 
the  uttering  of  the  language,  since  it  is  the  -fact  of  uttering 
and  not  the  truth  of  the  language  which  is  to  be  proved. 
In  such  actions  there  is  authority  for  the  view  that  the 
information  on  which  the  defendant  acted,  though  derived 
from  the  statements  of  third  persons,  may  constitute  origi- 
nal evidence  tending  to  show  his  good  faith,  as  well  as  to 
mitigate  the  damages.''*     For  example,  where  a  newspaper 

541;    Wicker    v.    Hotchkiss,    62    III.  Heyne  v.  Blair,  62  N.  Y.  19;  Bell  v. 

107,  14  Am.  Rep.  75;  PuUen  v.  Glid-  Pearey,  5  Ired.  (27  N.  C.)  83;  White 

den,   68   Me.   559;    Stanton  v.   Hart,  v.  Tucker,  16  Ohio  St.  468. 

27   Mich.   539;   Laird   v.   Taylor,   66  '3  Lindsay  v.  Bat4,  223  Mo.  294, 

Barb.  (N.  Y.)  139.     See  §  157,  ante.  122  S.  W.  682. 

72  Thomas  v.   Kussell,  9  Ex.   764;  T-J  Perdon  y.  Dickens,  161  Ala.  181, 

Lister  v.  Ferryman,  L.  E.  5  Ex.  365;  49  South.  888;  Davis  v.  Hearst,  160 

Wyatt  V.  White,  5  Hurl.  &  N.  371;  Oal.  143,  116  Pac.  530;  Williams  v. 

Lamb     v.     Galland,     44     Cal.     609;  Miner,  18  Conn.  464;  Todd  v.  Every 

Hirsch  V.  Eeeney,  83   111.  548;   Pul-  Evening     Printing     Co.,     6     Penne. 

len  v.   Glidden,   68   Me.   559;   Bacon  (Del.)    233,    66    Atl.     9Y;    Jones     v. 

V.    Town©,    4    Cush.     (Mass.)      217;  Townscnd,  21  Fla.   431,  58  Am.  Eep. 
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was  sued  for  libel  of  a  married  woman,  that  she  was 
mysteriously  missing  from  the  home  of  a  sister,  whom 
she  was  visiting,  it  was  permissible  for  them  to  prove 
their  bona  fides  in  mitigation  of  damages.  In  the  case  re- 
ferred to,''^  the.  proof  the  newspaper  company  was  held 
entitled  to  give  was  that  it  was  its  function  to  chronicle  cur- 
rent events,  and  that,  on  the  day  of  the  publication  com- 
plained of  in  the  petition,  it  was  informed  that  one  Laura 
Hunter,  of  Bardstown,  was  lost  and  missing  from  her  sis- 
ter's house  at  1023  First  street,  in  said  city,  and  that  the 
police  had  been  asked  to  search  for  her,  and  in  good  faith, 
believing  same  to  be  true,  it  published  said  item  in  pur- 
suance of  its  policy  and  duty,  and  as  a  matter  of  kindness 
to  said  Laura  Hunter,  her  friends  and  relatives,  that  the 
Information  of  her  loss  or  abduction  might  be  widely  dis- 
seminated, and  she  be  speedily  restored  to  her  friends  and 
relatives,  and  their  anxiety  and  distress  of  mind  con- 
cerning her  be  quickly  relieved;  and  said  publication  was 
made  for  no  other  purpose  and  in  no  other  spirit.  It  is 
hardly  necessary  to  cite  authorities  to  the  obvious  proposi- 
tion that  when  proof  is  to  be  made  of  a  parol  contract,  or 
when  for  other  reasons  the  statements  of  a  person  are  rele- 
vant, such  statements  may  be  proved  by  third  persons  who 
were  present  as  well  as  by  the  one  who  used  the  language. 
In  such  case  the  statements  are  not  hearsay,  but  suhstan- 

676;    Moore    v.    Mauk,.  3    111.    App.  tonio   Light   Pub.    Co.   v.   Lewy,   52 

114;    Prewitt   v.   Wilson,    128   Iowa,  Tex.   Civ.   App.   22,   113   S.   W.   574; 

198,  103  N.  w.  365;  Clement  v.  Their  Adamson    v.    Eaymer,   94   Wis.   243, 

Creditors,  37  La.  Ann.  692;  Negley  68  N.  W.  1000;  Astrue  v.  Star  Co., 

V.  Farrow,  60  Md.  158,  45  Am.  Kep.  182  Fed.  705;  Palmer  v.  Mahin,  120 

715;    Lamed    v.   Buffinton,    3    Mass.  Fed.  737,  57  C.  C.  A.  41. 
546,   3   Am.   Dee.:    185;    Brousoii    v.  TS  Evening    Post    Co.    v.    Hunter 

Bruce,   59   Mich.   467,   60   Am.   Kep.  (Ky.),    38    S.    W.    487.     See,     also, 

307,  26  N.  W.  671;   Lewis  v.  Hum-  Kershaw   v.    Steurer,    138    App.    Div. 

phries,  64  Mo.  App.  466;  Hearst  v.  211,  123  N.  Y.  Supp.  77;  Folwell  v. 

New     Yorker     Staats     Zeitung,     71  Providence  Journal  Co.,  19  E.  I.  551 

Misc.  Rep.  7,  129  N.  Y.  Supp.  1089;  37  Atl.  6;  Bobinson  v.  Evening  Post 

Alpin   V.  Morton,   21   Ohio   St.   536;  Publishing   Co.,   25   Misc.   Rep.   243, 

Beehler  v.   Steever,  2  Whart.   (Pa.)  55  N.  Y.  Supp.   62;   Hearst  v.  New 

313;   Folwell  v.   Providence  Journal  Yorker  Staats  Zeitung,  71  Misc.  Eep. 

Co.,  19  E.  L  551,  37  Atl.  6;  San  An-  7,  129  N.  Y.  Supp.  1089. 
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tive  evidence.  The  following  is  an  apt  illustration :  A  was 
the  owner  of  an  omnibus  and  delivered  it  to  0  under  an 
agreement  that  he  might  take  it  and  use  it,  and  that  it 
should  become  his  property  on  payment  of  one  hundred 
and  fifty  dollars,  but  if  he  failed  to  pay  that  sum,  it  should 
remain  the  property  of  A,  and  C  should  pay  a  reasonable 
price  for  the  use  of  it.  No  time  of  payment  or  terms  for 
its  use  were  ever  agreed  upon;  and  no  part  of  the  price 
was  ever  paid.  C  took  the  omnibus,  and  repaired  it,  and 
painted  his  name  upon  it,  and  used  it  until  January,  1855, 
when  it  was  attached  as  his  property  at  the  suit  of  B  and 
sold  on  execution  to  B.  After  the  seizure  and  before  the 
sale,  the  attaching  officer  and  the  attorney  of  B  had  notice 
that  it  was  A's  property.  A  called  a  witness  to  prove  the 
agreement  under  which  the  omnibus  was  delivered  to  C. 
B  objected,  because  he  was  not  present  at  the  interview,  and 
because  C  might  be  called  as  a  witness.  The  court,  in  con- 
firming the  admission  of  the  evidence,  said :  ' '  The  evidence 
offered  to  prove  the  agreement  of  sale  was  clearly  compe- 
tent. It  was  not  hearsay,  but  legal  proof  of  a  contract  of 
which  there  was  no  other  or  better  evidence.  It  was  evi- 
dence of  a  fact,  and  not  of  a  mere  conversation  or  declara- 
tion. It  being  necessary  to  prove  the  agreement,  of  which 
there  was  no  written  evidence,  it  might  be  shown  by  the  tes- 
timony of  anyone  who  was  present  when  it  was  made.  It 
was  not  necessary  to  prove  it  by  the  testimony  of  one  of 
the  parties  to  the  contract.  His  evidence  might  have  been 
more  satisfactory  and  decisive;  but  it  was  no  better  evi- 
dence, in  a  legal  sense,  than  that  of  any  third  person  who 
was  present  when  the  agreement  was  made."'^*  Where  in 
an  action  on  a  beneficiary  certificate  it  was  necessary  to 
show  a  search  made  to  find  the  assured, '^'^  the  plaintiff  was 
entitled  to  give  in  evidence  newspaper  clippings  and  affi- 
davits which  tended  to  show  what  diligence  had  been  taken 
to  find  the  assured  or  explain  his  absence,  this  being  a 

76  Blanchard     t.     Child,    7    Gray  77  Modern    Woodmen    v.    Gerdom, 

(Mass.),  155.  77  Kan.  iOl,  94  Pao.  78S. 
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material  question  in  the  case.''*  In  proving  self-defense,  a 
party  may  show  that  he  had  information  from  others  which 
led  him  to  apprehend  an  attack.'^*  As  we  have  seen  else- 
where, there  are  also  numerous  cases  in  which  evidence 
may  he  given  of  general  reputation  as  to  character;  and 
under  some  circumstances  reputed  ownership,  public  rumor 
and  notorious  usage  may  be  shown.^"*  So  in  a  large  class 
of  cases  the  opinions  of  witnesses  may  be  received.  The 
proof  of  the  age  of  a  person  may  generally  be  made  by  the 
testimony  of  a  relative  or  other  person  who  is  in  such 
position  as  to  have  personal  knowledge  of  such  age.  Thus, 
the  date  of  a  person 's  birth  may  be  testified  to  by  members 
of  his  family,  though  they  know  the  fact  only  by  hearsay 
based  on  family  tradition.**  The  testimony  of  a  person 
as  \o  the  proximate  age  of  his  older  brother  is  not  neces- 
sarily based  on  hearsay,  and  may  be  legitimate  original 
evidence  if  the  brothers  passed  their  childhood  together.*^ 
The  plaintiff  in  a  personal  injury  ease  is  competent  to  tes- 
tify as  to  his  own  age  when  he  signed  a  release  of  damages, 
as  is  also  a  relative  who  has  known  the  plaintiff  since  he 
was  six  years  of  age,  and  has  been  informed  by  plaintiff's 
father,  who  has  since  died,  on  what  day  plaintiff  was  born. 
So,  also,  is  a  woman  who  has  known  plaintiff  since  he  was 
an  infant.  Such  woman  may  testify  also  as  to  the  year 
in  which  plaintiff  was  born.**  In  a  prosecution  for  rape 
the  testimony  of  the  mother  and  sister  of  the  prosecutrix 
as  to  her  age  is  admissible.**    Relationship  to  a  family  of 

78  Parington  v.  Modern  Woodmen  a  payee's  reputation  of  being  "hard 

of  America,   82  Kan.   841,   109   Pae.  up"   at  the  time  when  it  was  pur- 

187.  ported   to   have   been   given   by  him: 

T9  People  V.  Shea,  8  Cal.  538.     See  Bliss  v.  Johnson,  162  Mass.  323,  38 

§   146,  ante.  N.  E.  446. 

80  See    §    148     et    seq.,    ante.     In  81  Houlton      r.      Manteuffel,      51 

Barker   v.    Commonwealth,    90    Va.  Minn.  185,  53  N.  W.  541. 

820,  20  S.  E.  776,  it  was  held  that  82  Hancock    v.     Supreme    Council 

it   could  not  be  proved  by  general  Catholic   Ben.   Legion,   69   N.   J.   L. 

reputation  that  a  house  at  which  a  308,  55  Atl.  246. 

person  resided  was  of  ill-repute;  but  83  Chicago  etc.  R.  B.  Co.  v.  Lew- 

the    same    must    be    established    by  andowski,  190  111.  301,  60  N.  E.  497. 

particular  facts.     Nor  can  the  mak-  84  George   v.   State,   61   Neb.   669, 

ing  of  a  note  be  denied  by  showing  85   N.    W.    840.     See,    also,    Hill    v. 
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a  particular  person  may  be  proved  by  one  acquainted  witli 
the  family,  and  who  knows  that  the  person  was  recognized 
by  the  family  as  a  relative.  Although  that  sort  of  evi- 
dence is  in  the  nature  of  hearsay,  is  based  on  hearsay,  it 
is  admissible  from  necessity,  because  many  times  in  no  other 
way  could  relationship  be  shown  but  by  proof  that  relation- 
ship in  and  to  a  particular  family  was  recognized  by  the 
members  of  the  family.^^  Wlien  such  testimony  is  intro- 
duced, it  is  for  the  jury  to  determine,  from  the  extent  of 
the  witness'  acquaintanceship  with  the  family  and  his  op- 
portunities for  knowing  that  its  members  recognized  the 
particular  person  as  a  member,  what  weight  to  give  it.** 
To  render  the  evidence  competent,  it  must  appear  that  the 
declarant,  or  source  of  the  witness'  information,  was  a 
member  of  the  family,  or  related  to  the  family,  whose  his- 
tory the  fact  concerns,  and  was  deceased  or  out  of  the  state. 
The  witness  must  name  the  source  of  his  information,  and 
show  affirmatively  ,that  it  was  a  relative  or  connection.  ^^ 
There  is  another  class  of  declarations  and  acts,  often  close 
to  the  line  of  hearsay  testimony,  which  are  received  as 
original  evidence  on  the  ground  that  they  are  so  intimately 
connected  with  the  principal  fact  under  investigation  as  to 
illustrate  its  character— in  other  words,  they  are  parts  of 
the  res  gestae.^^  As  we  have  shown,  with  reference  to 
malicious  prosecution  that  which  would  otherwise  be  hear- 
say testimony  is  permissible  in  explanation  of  conduct,  as  it 
is  for  the  purpose  of  identifying  and  locating  objects  re- 
ferred to  in  the  testimonj^.*" 

Eldridge,    126   Mass.    234;    Common-  85  l   Greenl.   Ev.,   §   105. 

wealth  V.  Stevenson,  142  Mass.  466,  ^  Backdahl  v.  Grand  Lodge  etc., 

8  N.  E.  341;  State  v    MarsbaU,  137  ,g  j^.^^_          ^g  j^^  ^    4g,_«  g^^  g 

Mo.  463,  36  S.  W.  619,  39  S.  W.  63;  313          * 

State  V.  Best,  108  N.  C.  747,  12  S.  '  ^°'  ' 

E.  907;   State  v.  McClain,  49  Kan.  ^''  Abbott,  Trial  Ev.,  91;   State  v. 

730,   31   Pac.    790;   Dodge   v.   State,  McDonald,  55  Or.  419,  103  Pac.  512, 

100  Wis.  294,  75  N.  W.  954;  Loose  104  Pac.  967,  106  Pao.  444. 

V.  State,  120  wris.  115,  97  N.  W.  526.  gg  See   §   344  et   seq.,  post. 

See  note  to  Grand  Lodge  v.  Partes, 

111  Am.  St.  Eep.  583,  and  to  Koes-  *'  S*^"P«    "■    Newton    County,    8 

ter   V.    Eoohester   Candy   Works,   16  <*»•  "^PP-  229,  68  S.  E.  947. 

Ann.  Caa.  592,  on  proof  of  age. 
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§  301  (304,  305).  Matters  of  public  and  general  interest. 
One  of  the  well-recognized  exceptions  to  the  rule  excluding 
hearsay  evidence  relates  to  those  matters  which  are  of  pub- 
lic and  general  interest  to  the  community.  Subject  to  the 
limitations  hereafter  stated,  it  is  well  settled  that  the 
declarations,  of  deceased  witnesses  may  be  received  when 
they  relate  and  are  relevant  to  the  existence  of  any  public 
or  general  right  or  custom,  or  matter  of  public  or  general 
interest.""  But  in  ordeir  to  authorize  the  admission  of 
hearsay  evidence  (except  in  cases  of  pedigree),  three  things 
must  generally  concur:  First,  that  the  fact  to  which  the 
reputation  or  tradition  applies  must  be  of  a  public  nature ; 
second,  if  the  reputation  or  tradition  relate  to  the  exercise 
of  a  right  or  privilege,  it  must  be  supported  by  acts  of  en- 
joyment or  privilege  within  the  period  of  living  memory; 
third,  that  it  must  not  be  reputation  or  traditionary  dec- 
larations to  a  particular  fact.'*  "Evidence  of  reputation 
on  general  points  is  receivable,  because  all  mankind  being 
interested  therein,  it  is  natural  to  suppose  that  they  may 
be  conversant  with  the  subjects,  and  that  they  should  dis- 
course together  about  them,  having  all  the  same  means  of 
information. "  "2  That  hearsay  or  reputation  is  admissible 
as  evidence,  upon  questions  of  pedigree  or  family  relation- 
ship, and  also  upon  questions  respecting  the  boundaries  of 
lands,  is  a  familiar  doctrine.  But  there  are,,  no  doubt, 
other  cases  in  which  the  same  kind  of  evidence  may  be 
received,  for  the  purpose  of  establishing  a  mere  private 
right,  when  the  fact  to  be  proved  is  one  of  a  quasi — public 
nature,  that  is,  one  which  interests  a  multitude  of  people, 

90  People  V.  Velarde,  59  Cal.  457;  Tox.   473,   3   S.  W.   671;    Ellicott   v. 
Southwest  School  Dist.  of  Bolton  v.  Pearl,    10   Pet.    (U.    S.)     412,    9    L, 
Williams,  48  Conn.  504;  Wooster  v.  Ed.   475;    Shutte   v.     Thompson,    15 
Butler,    13    Conn.  ,309;     MeCall     v.  Wall.  (U.  S.)  ,151,  21  L.  Ed.  123;   1 
United  States,  1  Dak.  320  (307),  46  Greenl.  Ev.,  128.     See  note  to  Hal- 
N.   W.   608;    Drury   v.   Midland   Ky.  vorsen  v.  Mono  etc.  Lumber  Co.,  94 
Co.,    127    Mass.    571;    Lawrence    v.  Am.  St.  Eep.  677. 
Tennant,  64  N.  H.  532,  15  Atl.  543;  91  Ellicot    v.    Pearl,    supra. 
McKinnon   v.   Bliss,   21   N._  Y.   206;  92  Lord  Kenyon  in  Morewood    y. 
Bethea   t.    Byrd,   95   N.    c".   309,    59  Wood,    14   East,   327,    104   Eng.   Re- 
Am.   Rep.   240;   Murray  v.   Spencer,  print,   626. 
88  N.  C.  357;  Tucker  v.   Smith,  68 
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or  an  entire  community.®^  Sncli  as  where  the  original  plan 
of  a  city  was  lost  and  it  was  sought  to  use  the  testimony 
of  an  old  inhabitant  as  to  a  copy.  On  his  evidence  practi- 
cally rested  the  title  of  every  lotholder  and  citizen  of  the 
borough.  The  court  in  admitting  it  referred  to  the  fact 
of  its  affecting  a  whole  community,  the  members  of  which 
could  hardly  be  joined  as  parties.  "A  city  cannot  be 
remediless,  simply  because  it  is  so  large  that  it  is  impos- 
sible to  make  all  its  inhabitants  defendants,  and  therefore 
you  must  resort  to  the  only  practicable  method  adopted 
in  this  case.  But  the  declarations  of  a  deceased  surveyor, 
in  relation  to  lines  run  and  plans  made  from  actual  survey, 
are  clearly  evidence  in  an  instance  like  the  present,  which 
concerns  a  matter  of  general  if  not  public  interest.  It  is 
of  no  consequence  whether  such  declarations  were  made 
under  oath  or  not,  on  a  bill  to  perpetuate  testimony,  or 
on  the  trial  of  a  cause  between  other  parties.  It  is  within 
a  well-known  and  well-defined  exception  to  hearsay  tes- 
timony."^* The  considerations  which  have  led  the  courts 
to  admit  testimony  of  this  character  are  the  inherent  diflS- 
culty  of  obtaining  any  other  evidence  than  that  in  the 
nature  of  tradition  and  reputation,  when  the  controversy 
relates  to  ancient  rights;  and  the  further  fact  that  since  the 
public  are  interested  in  such  statements,  there  is  good  rea- 

9S  McKinnon  v.  Bliss,  21  N.  T.  is  one  which  would,  scarcely  be  sus- 
206,  in  which  Selden,  J.,  went  on  to  ceptible  of  any  other  kind  of  proof. 
Bay:  "It  seems  to  me,  that  this  case  Of  too  ancient  a  date  to  be  proved  by 
is  one  that  might  fairly  be  consid-  eye-witnesses,  and  not  of  character 
ered  as  falling  within  the  latter  to  be  made  a  matter  of  public  rec- 
class.  The  Eoyal  Grant,  as  it  is  ord,  unless  it  could  be  proved  by 
called,  is  an  extensive  tract,  em-  tradition,  there  would  seem  to  be  no 
bracing  an  entire  township  and  mode  in  which  it  could  be  estab- 
parts  of  several  others;  and  every-  lished.  It  is  a  universal  rule, 
thing  relating  to  the  original  doeu-  founded  in  necessity,  that  the  best 
ment  upon  which  the  title  depended,  evidence  of  which  the  nature  of  the 
would  necessarily  affect  the  interests  case  admits  is  always  receivable; 
of  every  occupant  of  the  tract.  hence,  had  a  proper  foundation  been 
Again,  the  fact  sought  to  be  proved,  laid  for  the  proof  in  this  ease,  I 
viz.,  the  burying  in  the  ground,  by  siould  have  thought  it  admissible." 
the  descendants  of  Sir  William  .John-  94  Birmingham  Borough  v.  Ander- 
son, of  the  muniments  of  his  title,  son,  40  Pa.  506. 
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son  to  believe  that  the  falsity  or  error  of  such  declarations 
could  be  exposed  or  corrected  by  other  testimony.  The 
particular  objection  which  excludes  mere  hearsay  in  gen- 
eral does  not  apply  to  those  cases  which  are  of  a  public 
nature,  which  may  be  presumed  to  be  matters  of  public 
notoriety,  as  in  the  instance  of  public  prescriptions  and  cus- 
toms, and  where  "reliance is  placed,  not  on  the  credit  due  to 
the  assertion  of  a  single  individual,  but  is  sanctioned  by  the 
concurrent  opinion  and  assent  of  indefinite  numbers.  In 
such  cases  a  presumption  exists  that  the  truth  of  the  fact 
is  known  and  faithfully  communicated.""^  It  may  also  be 
observed  that  since  declarations  of  this  character  are  re- 
ceived only  when  they  deal  with  matters  of  public  or  of 
general  interest,  there  is  less  reason  to  suspect  that  the 
statements  were  made  for  the  purpose  of  fabricating  tes- 
timony, than  if  they  related  to  individual  rights.  Cases 
illustrating  this  exception  to  the  general  rule  are  far  more 
numerous  in  England  than  in  the  United  States.  Testi- 
mony of  this  character  has  been  received  where  the  ques- 
tion related  to  a  right  of  common  existing  by  immemorial 
custom;®*  to  a  custom  of  mining  in  a  particular  district;®'' 
to  the  custom  of  a  corporation  to  exclude  foreigners  from 
trading  within  a  town;"*  to  the  boundaries  of  towns,  coun- 
ties, parishes,  hamlets  and  manors;"®  to  the  public  char- 
acter  of   roads   or  highways;**"  to  a  claim  of  tolls  on  a 

95  stark  Et.,  46.  &    E.    198,   112    Eng.    Eeprint,    812; 

96  Weeks  v.  Sparke,  1  Maule  &  Evans  v.  Bees,  10  Ad.  &  E.  151,  113 
S.  679,  105  Eng.  Reprint,  253.  Eng.  Eeprint,  58;  Plaxton  v.  Dare, 
Though  questioned  in  IKinraven  t.  10  Barn.  &  C.  17,  109  Eng.  Eeprint, 
Lewellyn,  15  Ad.  &  E.,  N.  S.,  791,  357;  Thomas  v.  Jenkins,  6  Ad.  &  E. 
117  Eng.  Eeprint,  657.  525,   112  Eng.  Eeprint,  201;   Doe  v. 

97  Crease  v.  Barrett,  1  Cromp.  M.  Sleeman,  9  Q.  B.  298,  115  Eng.  Ee- 
&  E.  919,  5  Tyr.  458,  4  L.  J.  Ex.  print,  1287;  Barnes  v.  Mawson,  1 
297.  Miaule    &   S.   77,    105   Eng.    Eeprint, 

98  Davies  v.  Morgan,  1  Cromp.  &  30. 

J.  587,  1  Tyr.  457,  9  L.  J.   (O.  S.)  "o  Eeg,  v.  Bliss,  7  Ad.  &  E.  550, 

Ex.  153.  112   Eng.   Eeprint,    577;     Crease    v. 

99  Keg.  v.  Mytton,  2  EI.  &  EI.  Barrett,  1  Cromp.  M.  &  R.  919,  5 
557,  121  Eng.  Eeprint,  209;  Nicholls  Tyr.  458,  4  L.  J.  Ex.  297;  Eeed  v. 
V.  Parker,  14  East,  331,  104  Eng.  Jaekson,  1  East,  355,  102  Eng.  Ee- 
Eeprint,  629;  Brisco  v.  Lomax,  8  Ad.  print,  137, 
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public  road;*  to  a  prescriptive  liability  to  repair  sea- 
walls;^ or  bridges;*  and  to  a  right  of  ferry,*  or  public 
landing  place.®  Testimony  of  this  kind  is  competent  as 
well  against  a  public  right  as  in  its  favor.*  Although  cases 
illustrating  this  rule  are  much  less  numerous  in  the  United 
States,  the  doctrine  has  been  accepted  as  well  settled,  and 
it  will  be  found  as  the  discussion  proceeds  that  in  this 
country  the  principle  has  been  extended  to  a  class  of  cases 
not  included  within  the  common-law  rule.  Among  the 
American  cases  will  be  found  the  admission  of  such  testi- 
mony where  the  question  related  to  boundaries,''  to  the  loca- 
tion of  a  section  line,^  or  a  street  boundary,®  or  of  a  line 
between  two  commons,*"  and  to  the  location  of  a  highway.** 


1  Brett  V.  Beales,  Moody  &  M. 
416. 

2  Reg.  V.  Leigh,  10  Ad.  &  E.  398, 

113  Bng.  Eeprint,  153. 

3  Eeg.  V.  Sutton,  8  Ad.  &  B.  516, 
112  Eng.  Eepi-int,  934;  Eex  v.  Bed- 
fordsMre,  4  El.  &  Bl.  535,  119  Eng. 
Eeprint,   196. 

4  Pirn  V.  Currell,  6  Meea.  &  W. 
234. 

5  Drinkwater  v.  Porter,  7  Car. 
&  P.  181.  But  such  evidence  lias 
teen  rejected,  where  the  question  was 
what  usage  had  obtained  in  electing 
the  schoolmaster  of  a  grammar 
Bchool:  '  Withnell  v.  Gartham,  1 
Esp.  324,  6  Term  Eep.  388,  101  Eng. 
Eeprint,  610;  whether  the  sheriff  of 
the  county  of  Chester  or  of  the  city 
of  Chester  was  bound  to  execute 
criminals:  Eeg.  v.  Antrobus,  2  Ad. 
&  E.  793,  111  Eng.  Eeprint,  304; 
whether  certain  tenants  of  a  manor 
had  prescriptive  rights  of  common: 
Dunraven  v.  Llewellyn,  15  Q.  B.  791, 
117  Eng.  Eeprint,  657;  Warrick  v. 
Queen's  Coll.  Oxford,  40  L.  J.  785, 
L.  E.  6  Ch.  716;  what  were  the  bound- 
aries of  a  waste  over  which  many  of 
the  tenants  of  a  manor  claimed  a 
right  of  common:  Dunraven  v.  Llew- 


elleyn,  15  Q.  B.  791,  117  Eng.  Ee- 
print, 657;  whether  the  tenants  of 
a  particular  manor  had  the  right  of 
cutting  and  selling  wood:  Blackett  v. 
Lowes,  2  Maule  &  S.  494,  105  Eng. 
Eeprint,  465 ;  and  what  were  the 
boundaries  between  two  private  es- 
tates: Clothier  v.  Chapman,  14  East, 
331;  Drinkwater  v.  Porter  7  Gar.  & 
P.  181. 
6  1  Greenl.  Ev.,  §  140. 

I  People  V.  Velarde,  59  Cal.  457; 
Drury  v.  Midland  Ey.  Co.,  127  Mass. 
571;  Ellicott  v.  Pearl,  supra. 

8  Mullaney  v.  Duffey,  145  111.  559, 
33  N.  E.  750. 

9  Klinkner  v.  Schmidt,  114  Iowa, 
695,  87  N.  W.  661. 

10  Morris  v.  Callahan,  105  Mass. 
129. 

II  Wooster  v.  Butler,  13  Conn. 
309.  In  this  interesting  case  the 
plaintiffs  denied  that  the  highway 
intended  to  be  reserved  in  the  origi- 
nal grant  was  ever  located  over  the 
locus  in  quo,  but  claimed  that  if  any 
highway  was  ever  laid  out  upon 
that  reservation,  it  was  over  the  up- 
land. And  as  conducing  to  show 
this,  they  offered  as  witnesses  sev- 
eral aged    men    who    testified    that, 
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§  302  (306.)  Distinction  between  the  public  and  merely 
general  rights. — The  distinction  seems  now  clearly  estab- 
lished in  England  that  hearsay,  or  reputation,  or  tradition, 
is  not  admissible  in  cases  of  mere  private  rights ;  but  only 
in  cases  of  public  rights  or  those  quasi  public,  involving 
similar  interests  by  a  number  of  persons.^^  In  addition 
to  the  broad  division  referred  to,  a  distinction  has  long  been 
well  recognized  between  those  rights  or  customs  which  are 
strictly  public  and  those  which  are  only  general.  The 
former  are  common  to  all  the  citizens  of  the  state,  and  as  to 
those  the  declarations  of  any  citizen  are  admissible,  al- 
though such  declarations  would,  of  course,  have  little 
weight  if  made  by  a  person  who  had  no  means  of  knowl- 
edge. While  the  declarations  of  any  citizen  may  be  re- 
ceived in  relation  to  such  a  subject  as  the  existence  of  a 
public  highway  or  ferry,  or  of  other  matters  of  public  right, 
yet  declarations  cannot  be  received  in  respect  of  general 
rights  or  those  rights  which  are  only  common  to  a  con- 
siderable number  of  persons,  unless  the  declarant  appears 
to  have  had  competent  means  of  hnoivledge}^    The  prin- 

vrhen  young,  they  had  heard  old  sertion  of  title  by  the  parties  claim- 
men,  now  dead,  say  that  there  was  ing  for  themselves  are,  in  all  cases,' 
a  traveled  road  or  highway  over  the  susceptible  of  direct  proof;  but  in 
upland,  as  the  plaintiifs  claimed.  cases  of  public  rights,  the  acts,  pos- 
This  evidence  was  objected  to,  but  session  and  assertion  of  title  by' 
admitted.  "The  evidence,"  said  the  many  persons,  ■  not  in  privity  with 
court,  "was  of  that  species  of  hear-  each  other,  cannot  be  explained  or 
say,  called  traditionary  evidence.  qualified  to  -be,  in ,  furtherance,  of  a 
In  England  such  testimony  has  al-  common  public  right,  unless  the  evi- 
ways  been  received  to  prove  facts  dence  of  general  reputation  were  ad- 
of  a  public  or  general  nature,  as  in  missible  to  explain  the  intention 
the  present  ease.  In  this  state,  we  and  objects  of  the  parties  in  those 
have  extended  it  yet  further,  and  acts,  or  that  possession  or  assertion 
have  admitted  it  to  prove  the  bound-  of  title;  that  is  to  say,  whether  done 
aries  of  lands  between  individual  in  furtherance  of  a  common  right, 
proprietors;  and  we  have  no  doubt  or  of  a  private  right:  Ellicott  v. 
as  to  the  propriety  of  its  admission  Pearl,  supra. 

on  the  trial  below."  is  Lay   v.    Neville,   25    Cal.     545; 

12  Perhaps  a  reason  may  be  found  Keystone   Mills   Co.  v.   Peach  Eiver 

which,      upon      general      principles,  Lumber  Co.   (Tex.  Civ.  App.),  96  S. 

would  well  support  this  distinction.  W.  64;   Crease  v.  Barrett,  1  Cromp. 

It    is,    that     in    regard     to     private  M.  &  E.  919,  5  Tyr.  458,  4  L.  J.  Ex. 

rights,   the   acts,   pospession   and   as-  297;  1  Greenl.  Ev.,  §  128. 
Evidence  II — 42 
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ciple  upon  whicli  oral  declarations  are  admitted  in  matters 
of  general  and  public  interest,  as  a  means  of  proving 
traditionary  reputation,  applies  to  documentary  and  all 
other  kinds  of  proof  denominated  hearsay.  If  the  matter 
in  controversy  is  ancient,  and  not  susceptible  of  better 
evidence,  any  proof  in  the  nature  of  traditionary  declara- 
tions is  receivable,  whether  it  be  oral  or  written,  subject  to 
the  proper  qualifications.  Thus  deeds,  leases  and  other 
private  documents  have  been  admitted  as  declaratory  of 
the  public  matters  recited  in  them.**  In  subjects  interest- 
ing to  a  comparatively  small  portion  of  the  community,  as 
a  city  or  a  parish,  a  foundation  for  admitting  evidence 
of  reputation,  or  the  declarations  of  ancient  or  deceased 
persons,  must  first  be  laid  by  showing  that  from  their  situa- 
tion they  probably  were  convprsant  with  the  matter  of 
which  they  were  speaking. ^^  Thus,  where  the  dispute 
relates  to  the  existence  of  a  local  custom  in  a  parish  or 
manor  in  which  all  the  residents  of  the  district  have  an 
interest,  the  declarations,  in  order  to  be  admissible,  should 
be  those  of  deceased  persons  who  had  resided  therein  or 
who  are  shown  to  have  otherwise  gained  competent  knowl- 
edge of  the  subject.*®  In  the  New  York  case  referred  to  in 
the  last  section  the  attempt  was  made  to  prove  by  tradition 
or  reputation  that  the  descendants  of  the  patentee  under 
a  royal  grant  of  a  large  tract  of  land  consisting  of  parts  of 
several  townships  had  buried  his  muniments  of  title.  The 
court  held  that,  while  this  might  be  deemed  a  matter  of  gen- 
eral interest  in  the  community,  the  proffered  evidence  was 
incompetent  because  no  proof  had  been  made  that  the  set- 
tlers upon  the  tract  in  question  claimed  title  under  the 
grant  referred  to,  and  that  consequently  it  did  not  appear 
that  they  had  any  interest  in  or  peculiar  knowledge  on  the 

W  Bow   V.   AUenstown,   34   N.   H.  l*  Dunraven    v.   Llewellyn,   15   Q. 

351,    69    Am.    Dec.    489.     Such    evi-  B.  791,  809,   117  Eng.  Keprint,  657; 

deuce  was  received  without  objection  Newcastle   v.   Broxtowe,   4   Barn.   & 

in  New  Boston  v.  Dunbarton,  15  N.  Ad.    273,    110    Eng.    Eeprint,     458; 

H.   201.  Crease  v.  Barrett,  1  Cronip.  M.  &  E. 

IB  1  Greenl.  Ev.,  §  136;  1  PMll.  Ev.  919,  5  Tyr.  458,  4  L.  J.  Ex.  297. 
255. 
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subject."  In  Massachusetts  it  was  lield  inadmissible  to 
show  it  to  have  been  a  notorious  fact  in  a  certain  county 
that  no  license  for  the  sale  of  liquors  had  been  granted  in 
that  county  for  many  years,  for  the  purpose  of  showing 
that  a  resident  of  another  county  had  knowledge  of  this 
fact.^*  "It  may  well  be  doubted,"  said  the  court  in  that 
case,  '! whether  this  is  of  the  class  of  facts  of  such  general 
public  interest,  that  a  mere  knowledge  of  the  fact  may  be 
shown  by  its  general  notoriety.  As  a  matter  of  public 
interest  it  affected  the  inhabitants  of  the  county  of  Norfolk 
chiefly,  if  not  only.  It  was  not,  and  in  its  nature  could  not 
be,  a  usage  or  custom  permanent  in  its  character.  Not  only 
might  the  members  composing  the  tribunal  change,  but 
their  opinion.  The  fact  that  no  licenses  were  granted  last 
year  would  be  no  evidence  that  they  might  not  be  granted 
this  or  the  next.  But  if  matter  of  general  usage  or  custom, 
it  was  the  usage  or  custom  of  a  particular  county,  and 
only  to  affect  persons  living  within  the  district." 

§  303  (307).  Reputation  as  to  private  boundaries  ex- 
cluded in  England. — The  English  authorities  seem  to  have 
limited  this  exception  to  the  general  rule  strictly  to  those 
cases  where  the  litigation  related  to  public  or  general  in- 
terests. This  is  illustrated  by  the  cases  already  cited,  in 
some  of  which  the  declarations  proposed  and  rejected  re- 
lated to  the  interests  of  individuals  only.  It  is  true  that 
where  private  lines  in  dispute  were  coincident  with  public 
or  quasi-public  boundaries,  evidence  of  reputation  has  been 
received  to  determine  the  private  right.  Thus,  where  the 
proof  showed  that  the  boundaries  of  the  farm  in  question 
and  those  of  a  hamlet  were  the  same,  evidence  of  reputa- 
tion as  to  the  boundaries  of  the  hamlet  was  admitted  to 
prove  the  boundaries  of  the  farm.  The  court  held  that  a 
fact  is  to  be  proved  in  the  same  manner  when  subsidiary, 
as  when  it  is  the  very  matter  in  issue.  ^®     But  in  respect  to 

17  MoKinnon  v.  Bliss,  21  N".  Y.  19  Thomas  v.  Jenkins,  6  Ad.  &  E. 
206.  525,    112    Eng.     Reprint,     201.     See 

18  Dunbar  v.  Mulry,  8  Gray  note  to  Coate  v.  Speer,  15  Am.  Dec. 
(Mass.),  163.  628. 
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mere  private  boundaries  and  monuments,  the  English 
courts  have  excluded  evidence  of  reputation,  for  the  reason 
that  such  private  interests  could  not  be  matter  of  public 
knowledge  or  of  any  public  interest  or  concern.-"  In  a 
well-known  case^^  Lord  Campbell,  0.  J.,  said:  "The  admis- 
sibility of  the  declarations  of  deceased  persons  in  such 
cases  is  sanctioned,  because  these  rights  and  liabilities  are 
generally  of  ancient  and  obscure  origin,  and  may  be  acted 
upon  only  at  distant  intervals  of  time ;  because  direct  proof 
of  their  existence,  therefore,  ought  not  to  be  required; 
because  in  local  matters,  in  which  the  community  are  in- 
terested, all  persons  living  in  the  neighborhood  are  likely 
to  be  conversant;  because,  common  rights  and  liabilities 
being  naturally  talked  of  in  public,  what  is  dropped  in  con- 
versation respecting  them  may  be  presumed  to  be  true; 
because  conflicting  interests  would  lead  to  contradiction 
from  others  if  the  statements  were  false ;  and  thus  a  trust- 
worthy reputation  may  arise  from  the  concurrence  of 
many  parties  unconnected  with  each  other,  who  are  all  in- 
terested in  investigating  the  subject.  But  the  relaxation 
has  not  been,  and  ought  not  to  be,  extended  to  questions 
relating  to  matters  of  mere  private  interest ;  for  respecting 
these  direct  proof  may  be  given,  and  no  trustworthy  reputa- 
tion is  likely  to  arise.  "We  must  remark,  however,  that,  al- 
though a  private  interest  should  be  involved  with  a  matter 
of  public  interest,  the  reputation  respecting  rights  and  lia- 
bilities affecting  classes  of  the  community  cannot  be  ex- 
cluded, or  this  relaxation  of  the  rule  against  the  admission 
of  hearsay  evidence  would  often  be  found  unavailing. ' ' 

20  Outram   v.   Morewood,   5   Term  Co.,  12  U.  C.  E.  59.     See,  also,  ref- 

Eep.  131,  101  Eng.  Eeprint,  70;  Doe  erenees   in    Curtis   v.    Aaronson,    49 

V.   Thomas,   14  East,   323,   104   EngJ.  N.  J.  L.  68,  60  Am.  Eep.  584;  Hall 

Eeprint,  625;   Clothier  v.  Chapman,  v.    Mayo,    97    Mass.    416.    See    full 

14  Bast,  323,  104  Eng.  Eeprint,  629;  note  to  Coate  v.  Spear,  15  Am.  Dec. 

Dunraven  v.  Llewellyn,  15  Q.  B.  791,  62-8. 

117  Eng.  Eeprint,  657;  Vankoughnet  21  Eeg.   t.   Bedfordshire,   4   EI.   & 

V.  Demson,  1  Ont.  E.  349,  11  A.  E.  Bl.  535,  119  Eng.  Eeprint,  196. 
699;  Dougall  v.  Sandwich  etc.  Eoad 
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§  304  (308).  Relaxation  of  the  rule  in  the  United  States. 
In  regard  to  the  admissibility  of  traditionary  evidence  of 
boundaries  where  the  rights  of  individuals  alone  are  in- 
volved, the  course  of  decision  in  this  country  has  been  not 
to  follow  the  English  precedents.  And  declarations  of  de- 
ceased persons  have  been  received  to  establish  boundaries 
of  private  tracts  of  land  in  cases  where  they  would  un- 
doubtedly have  been  rejected  in  England.  The  rule  pre- 
scribing the  conditions  of  admissibility  is  not  uniformly 
stated  in  the  different  states.  And,  although  the  weight 
of  authority  appears  to  be  that  the  declarations  of  a  de- 
ceased person,  who  was  in  a  situation  to  possess  the  in- 
formation, are  admissible  on  questions  of  boundary  if  made 
before  the  commencement  of  the  suit,  some  of  the  courts 
have  set  precise  limitations  to  the  reception  of  hearsay  evi- 
dence in  matters  of  peculiarly  individual  concern.^^  In  the 
courts  of  some  states  the  exception  allowing  hearsay  in  re- 
spect to  matters  of  public  and  general  interest  has  been  so 
extended  as  to  admit  hearsay  testimony  in  matters  of 
private  boundary.  Although  the  American  cases  can 
hardly  be  fully  reconciled  with  the  restrictions  that  form 
part  of  the  English  law  on  this  subject,  the  departure  is 
quite  natural,  and  is  easily  traceable  to  the  wholly  different 
methods  of  making  surveys  which  have  prevailed  in  the 
two  countries.  In  the  United  States  the  surveys  are  gen- 
erally under  the  direction  of  government  officers,  and  made 
in  such  a  manner  that  the  boundaries  between  private  es- 
tates are  so  often  coincident  with  general  boundary  lines 
as  to  be,  to  some  extent,  matters  of  general  interest.  Such 
surveys  have  often  been  made  many  years  before  the  full 
settlement  of  the  community  was  effected ;  and  the  location 
of  the  corners,  monuments  and  boundaries  often  rests 
largely  in  tradition,  and  is  the  subject  of  continued  dis- 
cussion among  those  having  both  opportunity  and  interest 
to  know  the  facts.  In  this  country  the  courts  have  fre- 
quently recognized  the  doctrine  that  proof  of  reputation 
may  be  received  in  proof  of  private  boundaries.     With 

22  Coate  V.  Speer,  note,  su-pra. 
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the  exception  of  a  few  states  which  have  followed  the  Eng- 
lish line  of  decisions  referred  to  in  the  previous  section, 
it  may  be  taken  as  a  general  rule  that  the  declaration  of 
a  third  person,  since  deceased,  on  a  question  of  boundary 
between  the  estates  of  private  proprietors,  is  admissible  in 
a  controversy  between  them,  provided  the  declarant  was 
at  the  time  in  a  situation  to  be  acquainted  with  the  matter 
and  was  free  from  any  interest  therein.  Such  evidence 
is  admissible  as  hearsay  from  the  necessity  of  the  case. 
In  other  words,  the  declarations  of  deceased  persons  as  to 
private  boundaries,  though  not  made  upon  the  land,  are 
admissible  on  an  issue  between  parties  not  privy  in  estate 
to  them,  if  the  declarants  had  means  of  knowledge  as  to 
such  boundaries  and  no  apparent  interest  to  misrepre- 
sent.^* The  evidence,  as  in  all  cases  of  statements  of  de- 
ceased persons,  must  be  scanned  with  care  and  received 
with  caution.^*  The  slight  conflict  in  American  decisions 
is  rather  with  regard  to  the  limitations  upon  the  rule  than 
to  the  rule  itself.  In  one  of  the  controlling  cases  ^^  Mr. 
Justice  McLean  says:  "That  boundaries  may  be  proved 
by  hearsay  testimony  is  a  rule  well  settled,  and  the  neces- 

23  Barrett  v.  Kelly,  131  Ala.  378,  Whitman  v.  Haywood,  77  Tex.  557, 

30    South.    824;    Taylor    v.    Fomby,  14  S.  W.  166;   Ealston  v.  Miller,  3 

116  Ala.  621,  67  Am.  St.  Kep.  149,  Band.    (Va.)    44,   15   Am.   Deo.   704; 

22   South.    910;   Lay   v.    Neville,   25  Martyn    v.    Curtis,    68    Vt.    397,    35 

Gal.  545;  Morton  v.  Folger,  15  Gal.  Atl.    333;    Clement    v.    Packer,     125 

275;     Porter     v.     Warner,     2     Boot  TJ.  S.  309,  31  L.  Ed.  721,  8  Sup.  Ct. 

(Conn.),  22;   Mullaney  v.  Duffy,  145  Eep.  907;  Boardmau  v.  Eeed,  6  Pet. 

111.    559,    33    N.    E.    750;    State    v.  (U.  S.)  328,  8  L.  Ed.  415;  Hunnieutt 

Vale  Mills,  63   N.  H.  4;   Adams  v.  v.  Peyton,  102  U.  S.  333,  26  L.  Ed. 

Blodgett,  47  N.  H.  219,  90  Am.  Dee.  113;    Conn   v.   Penn,   Fed.    Cas.   No. 

569;    Curtis   v.   Aaronson,   49   N.   J.  3104,  Pet.  C.  C.  4%;  Nys  v.  Biemeret, 

L.  68,  60  Am.  Eep.  584,  7  Atl.  886;  44  Wis.  104.     See  notes  to  Putnam  v. 

McKinnon   v.  Bliss,   21   N.   Y.   206;  Fissher,  36  Am.  Eep.  749;   Coate  v. 

.Tackson   v.   McCall,    10    Johns.    (N.  Speer,  15  Am.  Dee.  628-631;  Curtis 

Y.)  377,  6  Am.  Dec.  343;  McKinnon  v.  Aaronson,  60   Am.  Eep.  589-591; 

T.   Bliss,   21   N.   Y.   206;   Shaffer  v.  Halvorsen  v.  Moon  etc.  Lumber  Co., 


Gaynor,  117  N.  C.  15,  23  S.  E.  154 
Tate  V.  Southard,  1  Hawks  (8  N.  C.) 
45;  Smith  v.  Headriok,  93  N.  C.  210 
Eaymond  v.  Coffey,  5  Or.  132 
Kramer  v.   Goodlander,  98  Pa.   366 


94  Am.  St.  Eep.  678-683,  and  to 
Twining  v.  Goodwin,  Ann.  Cas. 
1912A,  847. 

24  Welder  v.  Carroll,  29  Tex.  317. 

25  Boardman  v.  Eeed,  supra. 
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sity  or  propriety  of  which  is  not  now  questioned.  Some 
difference  of  opinion  may  exist  as  to  the  application  of  this 
rule,  but  there  can  be  none  as  to  its  legal  force.  Land- 
marks are  frequently  formed  of  perishable  materials. 
....  By  the  improvement  of  the  country,  and  from  other 
causes,  they  are  often  destroyed.  It  is  therefore  im- 
portant, in  many  cases,  that  hearsay  or  reputation  should 
be  received  to  establish  ancient  boundaries."  And  in  an- 
other case'^®  Mr.  Justice  Lamar  says,  "The  limitations 
upon  this  extension  of  the  original  rule  are  different  in 
different  states."^''  The  undoubted  weight  of  authority, 
however,  is  in  favor  of  the  admission  of  the  declarations 
without  the  limitation  of  ownership  or  possession,  and  that 


28  Clement   v.   Packer,   supra. 

2T  Some  jurisdictions  maintain 
that  in  order  to  make  declarations 
of  a  person  since  deceased  evidence 
as  to  private  boundaries  between 
third  persons,  the  declarant  must  at 
the  time  have  been  the  owner  or  in 
possession  of  the  land,  and  that  in 
questions  of  private  boundary,  the 
declaration  of  a  person  since  de- 
ceased of  particular  facts,  as  distin- 
guished from  reputation,  is  not  ad- 
missible against  third  persons,  un- 
less it  is  shown  that  the  declarant 
had  knowledge  of  that  whereof  he 
spoke,  and  was  then  on  the  land  as 
owner,  or  in  possession  of  it,  and 
was  pointing  out  and  marking  the 
boundary  or  discharging  some  duty 
in  relation  thereto:  Chapman  v. 
Twitohell,  37  Me.  59,  58  Am.  Dec. 
773;  Bartlett  v.  Emerson,  7  Gray 
(Mass.),  174;  Whitney  v.  Bacon,  9 
Gray  (Mass.),  206,  69  Am.  Dee.  281; 
Long  V.  Colton,  116  Mass.  414;  Lem- 
mon  V.  Hartsook,  80  Mo.  13;  Clem- 
ents V.  Kyles,  13  Gratt.  (Va.)  468; 
Huunicutt  V.  Peyton,  102  U.  S.  333, 
26  L.  Ed.  113.  Where  made  by  one 
since  deceased,  who  had  previously 
occupied,  but  never  owned,  the  land, 
aud  who  had  ceased  to  occupy  it  at 


the  time  of  the  declarations,  they 
were  held  inadmissible  against  a 
subsequent  owner.  And  in  Curtis  v. 
Aaronsoa,  49  N.  J.  L.  68,  60  Am. 
Bep.  584,  7  Atl.  886,  it  was  held 
that  declarations  as  t«  boundaries 
by  a  person  since  deceased,  who  was 
never  the  owner  of  the  premises, 
and  not  made  in  the  performance 
of  any  act  in  respect  to  such  bound- 
aries, are  inadmissible  in  evidence. 
See  the  note  to  this  case  collecting 
the  cases  and  containing  a  discus- 
sion on  the  subject.  And  also  the 
note  to  Halvorsen  v.  Moon  &  Kerr 
Lumber  Co.,  94  Am.  St.  Bep.  672, 
from  which  this  is  an  excerpt. 
Among  other  cases  incidentally  sup- 
porting the  exception  are:  Southern 
Iron  Wks.  v.  Georgia  Cent.  E.  Co., 
131  Ala.  649,  31  South.  723;  Cherry 
v.  Boyd,  Litt.  Sel.  Cas.  (Ky.)  7; 
Bead  v.  Gilliam,  140  Ky.  824,  131 
S.  W.  1034;  Sullivan  Granite  Co.  v. 
Gordon,  57  Me.  520;  Emmett  v. 
Perry,  100  Me.  139,  60  Atl.  872;  Hal] 
V.  Mayo,  97  Mass.  416;  Curtis  v. 
Aaronson,  49  N.  J.  L.  68,  60  Am. 
Bep.  584,  7  Atl.  886;  Perkins  v. 
Brinkley,  133  N.  C.  348,  45  S.  E. 
652;  Matthews  v.  Thatcher,  33  Tex. 
Civ.  App.  133,  76  S.  W.  61. 
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such  declarations  of  persons  wlio  were  so  situated  as  to 
have  the  means  of  knowledge  and  had  no  interest  to  mis- 
represent are  competent  evidence  upon  a  question  of 
boundary,  public  or  private.^^  It  was  formerly  a  question 
whether  a  disputed  boundary  was  of  such  public  character 
as  to  permit  evidence  of  reputation  concerning  it.  In  the 
cage  of  lines  of  counties,  towns,  townships,  highways,  large 
watercourses  and  the  like,  the  testimony  would  be  admis- 
sible as  relating  to  a  matter  of  general  interest.  In  such 
eases  the  English  and  the  American  rules  coincided.  Then 
again  there  may  be  lines  and  monuments  of  a  less  marked 
public  character  and  yet,  by  reason  of  their  relation  to 
numerous  minor  titles  and  land  divisions,  a  local  public  in- 
terest may  arise  and  a  consequent  knowledge  in  the  neigh- 
borhood concerning  them  may  be  readily  supposed  to  exist. 
In  such  cases  proof  of  reputation  might  be  received  under 
the  authorities  of  this  country.^®  The  weight  of  general 
reputation  in  such  cases  would  depend  very  much  on  the 
circumstances  of  the  case;  the  boundary  must  be  ancient 
and  its  supposed  locality  must  be  of  sufficient  interest  in  the 
neighborhood  to  have  been  the  subject  of  conversation 
among  the  people.  Such  were  the  gwasi-public  boundaries, 
and  from  these  sources  has  sprung  the  relaxation  or 
rather  the  extension  of  the  rule  which  now  admits,  in  cases 
of  private  boundaries,  the  declarations  of  deceased  persons 
as  to  the  reputation  or  tradition  of  such  boundary  lines, 
subject  to  the  conditions  set  out  in  the  next  section. 

28  Cornwall     v.     Culver,     16     Cal.  v.    Hartman,    104   Pa.    43;    Lynn   v. 

423;  Noble  v.  Ohrisman,  8S  111.  186;  Thomson,  17  S.  C.  129;  MeCloud  v. 

Cadwalader  v.   Price,   111   Md.   310,  Mynatt,   2  Cold.    (Tenn.)    163;   Key- 

134  Am.  St.  Eep.  603,  19  Ann.  Cas.  stone  Mills  Co.  v.  Lumber  Co.  (Tex. 

547,  73  Atl.  273;  Keefe  v.  Sullivan  Civ.  App.),  96  S.  W.  64;  Tucker  v. 

County    B.    E.,    75    N.    H.    116,    71  Smith,  68  Tex.  473,  3  S.  W.  671;  In- 

Atl.  379;  Adams  v.  Stanyan,  24  N.  mon   v.   Pearson,   47   Wash.   402,   9" 

H.   405;    Caldwell   Land   etc.   Co.   v.  Pac.  279;  Hill  v.  Proctor,  10  W.  Va. 

Triplett,    151    N.    C.    409,    66    S.    E.  59. 

343;   Westfelt  v.  Adams,   131  N.  C.  ■■^9  Curtis    v.    Aaronson,    49    N.   J. 

379,     42    S.    B.    823;     Westfeldt     v.  L.    68,   60   Am,    Kep.   584,  and   long 

Adams,  135  N.  C.  591,  47  S.  B.  816;  note,     7     Atl.     886;     Mull.xney     >. 

Collins   V.    Clough,   222   Pa.   472,    15  Duffy,  145  111.  5o9,  33  N.  E.  750. 
Ann.   Cas.  871,  71  Atl.   1077;  Moul 
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§  304a  (308).    Same — Prerequisites    to    the    admission 
of  evidence  of  reputation  in  cases  of  private  boundaries.— 

One  of  the  chief  prerequisites  to  the  admission  of  such 
declarations  is  the  absence  of  a  reasonable  probability  that 
evidence  can  be  obtained  from  thosO  who  had  actual  knowl- 
edge on  the  subject.  That  being  established,  declarations 
of  persons  since  deceased,  who  had  actual  knowledge  as 
to  the  location  of  an  ancient  boundary  between  individual 
proprietors,  or  who  had  peculiar  means  of  knowledge,  so 
that  it  may  fairly  be  inferred  that  they  had  actual  knowl- 
edge, made  at  a  time  when  they  had  no  interest  to  mis- 
represent, and  made  when  upon  or  in  the  immediate 
vicinity  of  the  line,  and  when  pointing  it  out,  may  be  re- 
ceived as  to  the  location  of  such  line.  To  render  admissible 
the  declarations  of  persons  as  evidence,  other  than  the 
owner  who  was  in  possession  at  the  time  of  making  the 
declarations,  for  the  purpose  of  showing  ancient  boundary 
lines  between  third  persons,  it  must  be  shown  that  the 
declarant  is  dead,  and  that  he  had  an  opportunity  to  know 
and  prima  facie  had  the  knowledge  whereof  he  spoke  and 
had  been  on  the  land  at  the  time  of  making  the  declarations, 
or  was  in  possession  of  it  when  he  made  them.^'  In  order 
to  lay  the  foundation  for  the  introduction  of  the  declara- 
tion of  a  person  since  deceased,  as  to  a  boundary  in  an 
action  between  third  persons,  it  must  be  shown  that  the 
declarant  is  dead,  and  that  he  had  actual  knowledge  of  the 
fact  declared,  or  that  he  had  means  from  which  such  knowl- 
edge could  be  inferred.  Mere  absence  of  the  declarant  is 
not  a  sufficient  foundation.*^  In  order  that  declarations 
made  by  a  person  since  deceased  concerning  a  private 

30  Barrett  v.  Kelly,  131  Ala.  378,  H.   239,  note;    Partridge  r.   Eussell, 

30   South.   824;   Payne  v.   Crawford,  50   Hun,   601,   2   N.   Y.    Supp.     529; 

102  Ala.  387,  14  South.  854;  Hamil-  Caldwell   Land  etc.   Co.  v.  Triplett, 

ton  V.  Smith,  74  Conn.  374,  50  Atl.  151  N.  C.  409,  66  S.  E.  343;  Bethea 

884;    Kehfuss   v.   Hill,   243   111.   140,  v.  Eyrd,  95  N.  C.  309,  59  Am.  Rep. 

90  N.  E.  187;  Noble  v.  Chrisman,  88  240;  Wood  v.  Willard,  37  Vt.  377,  86 

111.   186;   Whalen  v.  Nisbet,  95  Ky.  Am.   Dee.    716. 

464,  26  S.  W.  188,  16  Ky.  Law  Rep.  31  Bethea  v.  Byrd,  95  N.   C.  309, 

52;   Royal  v.  Chandler.  83  Me.   150,  59  Am.  Eep.  240;  Miller  v.  Wood,  44 

21  Atl.  842;  Morse  v.  Emery,  49  N.  Vt.  378. 


§  304a  (308)     the  law  of  evide^'ce  in  civil  cases.  666 

boundary  may  be  admissible  between  tMrd  persons,  such 
declarations  must  have  been  made  ante  litem  motam,  and 
by  a  person  who  has  since  died.''^  But  the  declarations  of 
a  disinterested  person  since  deceased,  made  before  a  con- 
troversy has  arisen  in  reference  to  private  boundaries,  are 
admissible  in  evidence  against  third  parties.^*  Evidence 
of  declarations  of  an  old  inhabitant  since  deceased,  in  re- 
spect to  the  location  of  boundary  lines,  made  ante  litem 
motam,  cannot  be  impugned  by  evidence  of  later  incon- 
sistent declarations  made  by  him  after  the  controversy  be- 
tween the  parties  to  the  suit  had  arisen,  although  before 
any  suit  was  brought,  and  without  knowledge  of  any  dis- 
pute regarding  such  boundary  line.^*  Another  condition 
upon  which  the  declarations  of  deceased  persons  in  rela- 
tion to  the  location  of  boundary  lines  and  monuments  are 
received  in  Evidence  is,  that  it  shall  be  shown  that  they 
had  knowledge  of  such  lines  and  monuments  at  the  time 
of  making  the  declarations  to  be  proved.^^  It  is  also 
prerequisite  to  the  admission  of  such  declarations  as  evi- 
dence against  a  third  person  that  the  declarant  should 

32  Barrett  v.  Kelly,  131  Ala.  378,  Eobinson  v.  Dewhurst,  68  Fed.  336, 

30  South.  824;   Dawson  v.  Town  of  15  C.  C.  A.  466;  Hunuicutt  v.  Pey- 

Orange,    78    Conn.   96,    61   Atl.    101;  ton,  102  U.  S.  333,  26  L.  Ed.  113. 

Hamilton  v.  Smith,  74  Conn.  374,  50  33  Whitehurst  v.  Pettipher,  87  N. 

Atl.  884;  McCall  v.  United  States,  1  C.   179,   42   Am.   Rep.   520;   Moul   ». 

Dak.    320    (307),    46    N.     W.     608;  Hartman,    104   Pa.    43;    McCloud   v. 

Stockton     V.    Williams,     Walk.     Ch.  Mynatt,  2  Cold.  (Tenn.)  163. 

(Mich.)    120;  Lawrence  v.  Tennant,  34  Hamilton    v.    Smith,    74    Conn. 

64  N.    H.    532,   15    Atl.    543;     Part-  374,  50  Atl.  884. 

ridge  v.  Eussell,  50  Hun,  601,  2  N.  S5  Such      knowledge      cannot      be 

Y.  Supp.  529;  Yow  v.  Hamilton,  136  shown  by  what  they   said;   it  must 

N.  C.  327,  48  S.  E.  782;   Bethea  v.  be  proved  by  other  means:   Hadley 

Byrd,    95    N.    G.    309,   59    Am.    Eep.  v.  Howe,  46  Vt.  142.     But  in  Smith 

240;    Dancy   v.   Sugg,   2   Dev.   &   B.  v.   Headrick,   93   N.   C.   210,   it   was 

L.    (19   N.   C.)    515;   Lewis   v.   John  held  that  it  is  not  necessary  to  show 

L.  Roper  Lumber  Co.,  113  N.  C.  55,  the  knowledge  or  means  of  informa- 

18  S.  E.  52;  In  ro  Old  Eagle  School  tion   of  such   deceased   declarant   to 

Property,  36  Wkly.  Notes  Gas.  (Pa.)  make     the     declaration    admissible, 

348;   Coate   v.   Speer,  3  McCord   (S.  and  that  if  such  knowledge  or  means 

C),  227,  15  Am.  Dee.  627;  McCloud  of   information    are    not     shown,    it 

v'.    Mynatt,    2    Cold'.     (Tenn.)     163;  goes  to  the  weight,  and  not  to  the 

Strohd-  V.   Springfield,  28   Tex.    649;  admissibility,  of  such  evidence. 
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have  had  no  interest  to  misrepresent  at  the  time  the 
declarations  were  made,  because  if  the  circumstances  and 
his  situation  at  the  time  show  that  he  had  an  interest  to 
make  a  false  representation  as  to  a  corner  or  a  boundary- 
line,  such  declarations  are  inadmissible.*"  The  declara- 
tions of  deceased  owners  of  land  are  admissible  as  to  the 
boundaries  of  their  land  as  against  third  persons,  when  it 
appears  from  their  situation  that  they  had  the  means  of 
knowledge  and  no  interest  to  misrepresent,  especially  when 
the  declarations  are  in  disparagement  of  the  title.*^ 

§  305  (309).  Declarations  as  to  particular  facts  con- 
cerning private  boundaries  not  admissible. — There  has  been 
considerable  conflict  of  opinion  over  the  question  whether 
proof  may  be  given  of  the  declarations  of  persons  since 
deceased,  not  relating  to  reputation  or  tradition  respecting 
a  boundary  line,  but  to  particular  facts.  In  discussing  this 
subject  Mr.  Justice  Strong  said:  "We  do  not  question  that 
such  declarations  of  reputation  respecting  ancient  public 
boundaries  are  admissible;  and  they  have  sometimes  been 
admitted  in  controversies  respecting  private  boundaries. 
But  they  are  admissible  in  only  a  limited  class  of  cases, 
a  class  much  more  limited  than  that  in  which  such  evidence 
is  offered  to  prove  reputation  of  public  boundaries.     Proof 


38  Cornwall  v.  Culver,  16  Cal.  423 
Morton  v.  Folger,  15  Cal.  275;  Por- 
ter V.  Warner,  2  Boot  (Conn.),  22 
Adams  v.  Stanyan,  24  N.  H.  405 
Melvin  v.  Marshall,  22  N.  H.  379 
Smith  V.  Powers,  15  N.  H.  546 
Shepherd  v.  Thompson,  4  N.  H.  213 


Eoyal  V.  Chandler,  83  Me.  150,  21 
Atl.  842';  Simpson  v.  Blaisdell,  85 
Me.  199,  35  Am.  St.  Rep.  348,  27 
Atl.  101;  Mason  v.  McCormick,  85 
N.  C.  226;  Smith  v.  Forrest,  49  N. 
H.  230;  Beard  T.  Talbot,  Cooke  (3 
Tenn.),    142,    Fed.    Gas.    No.    1182; 


Bethea  v.  Byrd,  95  N.  C.  309,  59  Hurt  v.  Evans,  49  Tex.  311;  Whit- 
Am.  Eep.  240;  Caldwell  v.  Neely,  81  man  v.  Haywood,  77  Tex.  557,  14  S. 
N.  C.  114;  Coate  v.  Speer,  3  Mo-  W.  166;  Fry  v.  Stowers,  92  Va. 
Cord  (S.  C),  227,  15  Am.  Dec.  627;  13,  22  S.  E.  500;  Hill  v.  Proctor, 
Tucker  v.  Smith,  68  Tex.  473,  3  S.  10  W.  Va.  59.  From  the  excellent 
W.  671;  Stroud  v.  Springfield,  28  note  to  Halvorsen  v.  Moon  & 
Tex.  649;  Harriman  v.  Brown,  S  Kerr  Lumber  Co.,  94  Am.  St.  Bep. 
Ijeigh  (Va.),  697;  Corbleys  v.  Eip-  672,  on  "Declarations  of  Persons 
ley,  22  W.  Va.  154,  46  Am.  Rep.  502.  Since  Deceased,  When  Admissible 
37  Noble  T.  Chrisman,  88  111.  186;  Against  Third  Persons." 
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of  reputation  is  open  to  rebuttal  by  witnesses.  ,Not  so  with 
declarations  of  a  particular  fact  respecting  a  private 
boundary.  They  are,  therefore,  receivable  only  when  made 
coincidently  with  pointing  out  the  boundaries  and  generally 

as  part  of  the   res  gestae In  questions  of  private 

boundary,  declarations  of  particular  facts,  as  distinguished 
from  reputation,  made  by  deceased  persons  are  not  admis- 
sible, unless  they  were  made  by  persons  who,  it  is  shown, 
had  knowledge  of  that  whereof  they  spoke,  and  who  were 
on  the  land  or  in  possession  of  it  when  the  declarations 
were  made.  To  be  evidence  they  must  have  been  made 
when  the  declarant  was  pointing  out  or  marking  the  bound- 
aries or  discharging  some  duties  relating  thereto.  A 
declaration  which  is  a  mere  recital  of  something  past  is  not 
an  exception  to  the  rule  that  excludes  hearsay  evidence."'* 
This  clearly  states  the  rule  which  obtains  in  the  courts  of 
some  of  the  states,  and  which  is  in  accordance  with  the  gen- 
eral rule,  that  hearsay  evidence  is  not  admissible  except  as 
stated  to  prove  a  specific  fact.^^  Nevertheless  some  con- 
fusion has  perhaps  arisen  in  marking  the  distinction,  which 
the  facts  in  the  case  referred  to  may  help  to  clear.  In  an 
action  of  ejectment  wherein  it  was  material  to  locate  the 
land  called  "Basques  four  leagues,"  it  transpired  that  a 
witness  and  one  Moore,  since  deceased,  were  surveying  in  a 
reserve,  lots  other  than  and  distinct  from  the  "Basques 
four  leagues."  During  the  time  that  Moore  and  the  wit- 
ness were  thus  engaged  surveying  in  the  reserve,  and  per- 
haps before  that  time,  as  he  testified,  he  was  allowed  to 
state  that  Moore  informed  him  he  had  made  the  survey 
of  the  "Basques  four  leagues"  tract;  that  the  upper  line 
of  said  grant  began  on  the  east  bank  of  the  Brazos  river, 
at  the  point  where  the  upper  line  of  the  reserve  began; 
and  that  the  upper  line  of  the  Basques  ran  north  71  east 

38  Hunnieutt  v.  Peyton,  102  U.  S.  Pitzer,  27  Pa.  333;  Southern  Iron 
333,  26  L.  Ed.  113.  Wks.  v.  Central  of  Georgia  Ey.  Co., 

39  EUicott  V.  Pearl,  10  Pet.  (TJ.  131  Ala.  649,  31  South.  723;  Curtis 
S.)  412,  9  L.  Ed.  473;  Bartlett  v.  v.  Aaronson,  49  N.  J.  L.  68,  60  Am. 
Emerson,  7  Gray  (Mass.),  174;  Long  Rep.  584,  and  long  note,  7  Atl.  886. 
T.  Oolton,  116  Mass.  414;  Bender  v. 
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with  the  reserve  line  the  full  distance  of  the  Basques  line, 
and  that  the  upper  line  of  the  Basques  and  the  upper  line  of 
the  reserve  were  the  same  to  the  extent  of  the  Basques  line. 
It  was  this  testimony,  and  other  of  a  similar  nature,  to 
which  the  defendants  objected,  and  to  the  admission  of 
which  they  excepted.  The  reported  case  goes  on  to  say 
that  the  witness  himself,  as  he  expressly  stated,  had  no 
knowledge  of  the  location  or  lines  of  the  Basques  survey, 
except  what  Moore  told  him.  The  declarations  of  Moore 
were  made  when  he  was  at  a  distance  from  the  place  of  be- 
ginning of  the  Basques  survey  and  from  its  upper  line, 
and  they  were  not  made  when  he  was  pointing  out  the 
boundaries  of  that  survey.  That  Moore  had  made  the  sur- 
vey, or  that  he  had  ever  been  upon  its  upper  line,  or  on 
the  upper  line  of  the  reserve,  was  proved  only  by  his  as- 
sertion, which  the  court  allowed  to  be  given  in  evidence. 
There  was  no  such  proof  aliunde.  Moore's  declarations 
had  no  reference  to  reputation  in  the  neighborhood. 
"They  are  not  to  be  confounded  with  proof  of  reputation — 
proof  of  what  the  community  thought,  believed  or  said. 
As  repeated  by  the  witness,  it  was  mere  hearsay,  the  un- 
sworn declarations  of  a  deceased  person  respecting  a  par- 
ticular fact  not  of  a  public  nature."  And  Mr.  Justice 
Strong  then  stated  the  law  as  above  set  out.  But  there  are 
numerous  authorities  which  give  a  much  wider  range  to 
this  class  of  testimony  and  which  admit  the  declarations  of 
third  persons,  strangers  to  the  title,  made  when  not  en- 
gaged in  any  act  like  a  survey  or  the  pointing  out  of  bound- 
aries.*°  The  cases  holding  this  view  are  confessedly  a 
departure  from  the  common-law  rule,  but  they  claim  that 

40  Clement    v.    Packer,    125    U.    S.  Coate   v.    Speer,    3    MeCord    (S.    C), 

309,  31  L.  Ed.  721,  8  Sup.  Ct.  Bep.  227,    15    Am.    Dee.    627,    and    note,-; 

907;  Kinney  v.  Farnsworth,  17  Conn.  Powers  v.  Silsby,  41  Vt.   288;   Child 

355;  Lemmon  V.  Hartsook,  80  Mo.  13;  v.  Kingsbury,  46  Vt.  47.     A  stricter 

Smith    V.    Forrest,    49    N.    H.    230;  rule  prevails  in  Massachusetts,  where 

Whitehurst  v.  Pettipher,  87  N.  C.  179,  declarations  as  to  a  private  boundary 

42  Am.  Rep.  520;  Bethea  v.  Byrd,  95  in  which  only  a  few  persons  have  in- 

N.  C.  309,  59  Am.  Rep.  24T);  Yow  v.  terest  are  not  received:  Boston  Water 

Hamilton,  136  N.  C.  357,  48  S.  E.  782;  Power  Co.  v.'  Hanlon,  132  Mass.  483; 

MeCausland    v.   Fleming,   63   Pa.   36;  Hall  v.  Mayo,  97  Mass.  416. 
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the  departure  is  a  necessity  growing  out  of  tte  difficulty, 
which  often  arises,  of  obtaining  other  and  positive  proof 
of  the  location  of  boundary  marks,  and  that  the  declaration 
will  be  heard  only  when  the  testimony  proceeding  from  the 
mouth  of  a  living  witness  would  be  competent.  The  dec- 
laration is  received  under  the  conditions  mentioned  as  evi- 
dence, instead  of  the  sworn  statement  for  which  it  is 
substituted,  when  the  party  making  it  is  dead  and  the 
evidence  would  otherwise  be  lost.  It  is  manifest  that  if  the 
declarant  were  alive,  and  would  be  allowed  to  prove  that 
fact  to  which  the  declaration  relates,  the  declaration  itseK 
may  be  proved  after  his  death.*^  This  liberal  rule  finds 
confirmation  in  other  states.  On  questions  of  private 
boundaries,  declarations  of  persons  since  deceased  who 
were  in  a  position  to  possess  information  on  the  subject 
and  who  were  not  interested  are  admissible  in  evidence, 
even  when  the  declarations  were  not  part  of  the  original 
res  gestae.  Evidence  of  this  character,  except  when  it  was 
part  of  the  original  res  gestae,  was  not  admissible  at  com- 
mon law,  for  the  purpose  of  establishing  the  boundaries 
of  private  estates.  Its  admission  was  restricted  to  cases 
involving  questions  of  a  general  or  public  nature.  The 
tendency  of  American  decisions  has  been  to  break  in  upon 
this  rule  of  the  common  law,  as  above  mentioned,  and  to 
admit  such  evidence  on  questions  of  private  as  well  as  pjib- 
lic  boundaries.  This  tendency  is  attributable  to  the  de- 
struction of  landmarks  in  this  country,  in  consequence  of 
the  perishable  nature  of  their  materials  and  of  the  settle- 
ment and  improvement  of  the  lands,  by  reason  of  which 
it  is  indispensable  in  many  cases  that  hearsay  or  reputa- 
tion should  be  received  to  establish  old  boundaries.*^  The 
declaration  of  a  person  since  deceased  is  admissible  to  es- 
tablish a  corner  tree,  which  was  not  in  view  at  the  time  of 
the  declaration,  but  the  position  of  which  was  so  described 
by  the  declarant  as  to  enable  the  witness,  to  whom  he  made 

«  Whitehurst   v.    PcUipher,   87   N.  42  Stroud    v.    Springfield,    28    Tex. 

0.  179,  42  Am.  Eep.  520.  649. 


67i 


HEARSAY. 


§  305  (309) 


the  declaration,  to  find  it.**  And  it  is  competent  to  prove 
Qie  statements  of  persons  since  deceased  as  to  wliere  cor- 
ner or  line  trees,  wMcli  are  gone,  originally  stood.**  Tlie 
declarations  of  a  person,  since  deceased,  touching  the  lo- 
cality of  a  boundary  line  between  adjoining  owners  are 
admissible  when  such  declarant  was  an  adjoining  owner, 
who  pointed  out  the  line  at  the  time.*®  These  cases  gen- 
erally recognize  the  limitation  that  the  declarations  must 
have  been  made  before  the  controversy  began  and  by  per- 
sons since  deceased  who,  from  their  situation,  appear  to 
have  had  the  means  of  knowledge  respecting  the  private 
boundaries  and  who  had  no  interest  to  misrepresent,*®  al- 
though it  has  been  held  that  the  declarant  need  not  be 


■*3  Scoggin  V.  Dalrymple,  7  Jonea 
(52  N.  C.)   46. 

**  Whalen  v.  Nisbet,  95  Ky.  464, 
26  S.  W.  188,  16  Ky.  Law  Eep.  52. 

■45  Bender  v.  Pitzer,  27  Pa.  333. 
An  exception  to  the  general  rule 
exists  in  some  jurisdictions,  which 
maintain'  the  doctrine  that  in 
order  to  make  declarations  of  a  per- 
son since  deceased  evidence  as  to 
private  boundaries  between  third  per- 
sons, the  declarant  must  at  the  time 
have  been  the  owner  or  in  possession 
of  the  land.  Hence  these  cases 
assert  that  in  questions  of  private 
boundary,  the  declaration  of  a  per- 
son since  deceased  of  particular 
facts,  as  distinguished  from  reputa- 
tion, is  not  admissible  as  against  third 
persons,  unless  it  is  shown  that  the 
declarant  had  knowledge  of  that 
whereof  he  spoke,  and  was  then  on 
the  land  as  owner,  or  in  possession  of 
it,  and  was  pointing  out  and  mark- 
ing the  boundary  or  discharging  some 
duty  in  relation  thereto:  Chapman  v. 
Twitchell,"  37  Me.  59,  58  Am.  Dee. 
773;  Bartlett  v.  Emerson,  7  Gray 
(Mass.),  174;  Lemmon  v.  Hartsook, 
80  Mo.  13;  Whitney  v.  Bacon,  9  Gray 


(Mass.),  206,  69  Am.  Dec.  281;  Long 
V.  Colton,  116  Mass.  414.  Where 
made  by  one  since  deceased,  who  had 
previously  occupied,  but  never  owned, 
the  land^  and  who  had  ceased  to  oc- 
cupy it  at  the  time  of  the  declara- 
tions, they  were  held  inadmissible 
against  a  subsequent  owner.  And  in 
Curtis  V.  Aaronson,  49  N.  J.  L.  68,  60 
Am.  Eep.  584,  7  Atl.  886,  it  was  held 
that  declarations  to  boundaries  by  a 
person  since  deceased,  who  was  never 
the  owner  of  the  premises,  and  not 
made  in  the  performance  of  any  act 
in  respect  to  such  boundaries,  are  in- 
admissible in  evidence.  See  the  note 
to  this  case  collecting  the  cases  and 
containing  a  discussion  on  the  sub- 
ject. 

46  Great  Falls  Co.  ▼.  Worster,  15 
N.  H.  412;  Smith  v.  Forrest,  49  N.  H. 
330;  McCausland  v.  Fleming,  63  Pa. 
36;  Coate  v.  Speer,  3  McCord  (S.  C), 
227,  15  Am.  Dee.  627;  Wood  v.  Wil- 
lard,  37  Vt.  377,  86  Am.  Deo.  716; 
Child  V.  Kingsbury,  46  Vt.  47;  Har- 
riman  v.  Brown,  8  Leigh  (Va.),  697; 
Cline  V.  Catron,  22  Gratt.  (Va.)  378; 
Hill  V.  Proctor,  10  W.  Va.  79. 
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wholly  disinterested.*''  It  need  hardly  be  said  that  reputa- 
tion is  not  admissible  to  prove  acts  of  ownership  or  pos- 
session, as  such  facts  cannot  be  proved  by  reputation;** 
nor  can  evidence  of  this  character  be  admitted  to  contra- 
.  diet  record  evidence;^"  nor  is  present  reputation  as  to 
boundary  lines  admissible,  unless  it  is  traditional,  or  de- 
rived from  ancient  sources  or  from  those  who  had  peculiar 
means  of  knowing  what  the  reputation  was  in  an  early 
day  as  to  the  boundary  line.^* 

§  306  (310).  Declarations  of  surveyors  and  chainmen. — 
On  the  more  liberal  view  which  prevails  in  some  states 
that  the  declarations  of  deceased  persons  having  the  means 
of  knowledge  may  be  received  as  evidence  of  private  bound- 
aries, the  declarations  of  surveyors  have  been  admitted 
in  numerous  cases.^^  The  acts  and  declarations  of  a  sur- 
veyor since  deceased,  while  surveying  an  adjoining  lot  are 
admissible  on  the  question  of  a  boundary,  if  he  was  not 
interested  as  owner  in  either  lot  at  the  time  he  made  such 
declarations.^^  If  the  location  of  a  tract  of  land  is  in  dis- 
pute, declarations  of  a  surveyor  since  deceased,  made  by 
him  while  on  the  ground  and  at  the  time  of  examining 
the  lines  of  the  tract,  are  admissible  in  evidence.     The 

47  Child  V.  Kingsbury,  46  Vt.  47;  v.  Anderson,  40  Pa.  506;  Montgomery 
Hathaway  v.  GoslaJit,  77  Vt.  199,  59  v.  Lipseomb,  105  Tenn.  144,  58  S. 
Atl.  835.  See,  also,  note  to  §  304,  W.  306;  Simpson  v..  De  Ramirez,  50 
ante.  Tex.   Civ.   App.   25,   110   S.   W.    149; 

48  Wendell  V.  Abbott,  45  N.  H.  349;  Powers  v.  Silsby,  41  Vt.  288; 
Hiers  V.  Eisher,  54  S.  C.  405,  32  S.  E.  Clements  v.  Kyles,  13  Gratt.  (Va.) 
509.  468;    Tracy   v.    Eggleston,    108    Fed. 

49  McCoy  T.  Galloway,  3  Ohio,  282,  324,  47  C.  C.  A.  357.  And  the 
17   Am.   Dec.   591.  declarations  of  a  surveyor,  since   de- 

50  Shutte  V.  Thompson,  15  Wall.  ceased,  taken  in  one  action  are  ad- 
(U.  S.)  151,  21  L.  Ed.  123.  missible    in    another    action    between 

51  Caufman  v.  Presbyterian  Con-  different  parties  as  hearsay  evidence 
gregation,  6  Binn.  (Pa.)  59;  Hamilton  from  the  necessity  of  the  case;  Mor- 
V.  Menor,  2  Serg.  &  R.  (Pa.)  70;  ton  v.  Polger,  15  Cal.  275.  See  note 
Coate  V.  Speer,  3  MoCord  (S.  C),  227,  to  Halverson  v.  Moon  etc.  Co.,  94 
15  Am.  Dec.  627;  Ayers  v.  Watson,  Am.  St.  Rep.  6S2,  and  to  Collins  v. 
137  U.  S.  584,  34  L.  Ed.  803,  11  Sup.  Clough,  15  Ann.  Cas.  874. 

Ct.  Rep.  201   (memorandum  made  by  52  Ailaras  v.  Blodgett,  47  N.  H.  219, 

surveyor) ;   Birmingham,  Borough   of,       90  Am.  Dec.   569. 
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more  careful  and  thorough  such  surveyor's  examination 
was,  the  greater  the  weight  which  should  be  attached  to 
such  declarations.^^  The  declarations  of  the  chain-carrier 
as  well  as  the  surveyor,  when  both  of  them  were  engaged 
on  the  original  survey,  are  admissible  against  third  persons 
to  establish  a  boundary  by  identifying  a  particular  corner, 
tree,  or  boundary,  provided  such  chainman  is  free  from 
interest  in  the  property  and  has  died  since  making  such 
declarations.^*  Upon  a  question  of  boundary,  an  inquiry 
as  to  the  statements  of  a  surveyor,  since  deceased,  in  re- 
gard to  the  location  of  a  corner  or  line,  must  be  made  in 
such  shape  as  to  elicit  from  the  witness  whether  he  ever 
heard  the  surveyor  say  at  what  point  he  fixed  such  corner 
or  line,  and  not  where  it  had  been  fixed  at  the  instance  of 
an  interested  person,  nor  where  it  should  be  fixed  accord- 
ing to  the  witness'  interpretation  of  the  deed.^'  In  an- 
other case  a  memorandum,  being  properly  identified  as 
being  made  by  the  surveyor,  who  died  before  the  trial,  was 
received  in  evidence.  The  court  observed:  "It  is  a  well- 
recognized  rule  that  the  declarations  of  the  surveyor  may 
be  proved  under  the  circumstances  existing  at  the  time 
of  the  trial  of  this  cause.     Such  evidence  can  certainly  rank 

53  Kramer  v.  Goodlander,  98  Pa.  controversy  concerning  the  boundary 
366;  Bussell  v.  Hunnieutt,  70  Tex.  or  locality  of  a  tract  of  land  granted 
657,  8  S.  W.  500.  by  the  commonwealth,  pursuant  to  a 

54  Clements  v.  Kyles,  13  Gratt.  survey,  the  calls  and  description  of  a 
(Va.)  468;  Fry  v.  Stowers,  92  Va.  survey  made  by  the  same  surveyor, 
IS,  22  S.  E.  500 ;  Hill  v.  Proctor,  10  about  the  same  time,  or  recently  theire- 
W.  Va.  59.  In  Ellicott  v.  Pearl,  10  after,  of  a  coterminous  or  neighboring 
Pet.  (TJ.  S.)  412,  9  L.  Ed.  475,  the  tract,  upon  which  last-mentioned  sur- 
declarations  of  a,  chain-carrier,  since  vey  a  grant  has  also  issued  from  the 
deceased,  as  to  the  location  of  a  bound-  commonwealth,  whether  to  a  party  to 
ary  were  rejected,  but  the  decision  the  controversy,  or  a,  stranger,  is 
was  upon  the  rule  that  hearsay  evi-  proper  evidence  upon  such  question  of 
denoe  was  not  admissible  to  estab-  boundary  or  locality,  unless  plainly 
lish  a  merely  private  right.  And  irrelevant.  And  in  Hill  v.  Proctor, 
Thaeker  v.  Wilson  (Tex.  Civ.  App.),  10  W.  Va.  59,  the  court  adopted  Har- 
122  S.  W.  938,  also  follows  Eussell  v.  riman  v.  Brown,  8  Leigh  (Va.),  697, 
Hunnieutt,     supra.    In     Overton     v.  to   the   same   effect. 

Davisson,  1  Gratt.  (Va.)  211,  42  Am.  66  Evans  v.  Green,  21  Mo.  170. 

Dec.  544,  it  is  laid  down  that  in  a 
Evidence  II — 13 
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no  higher,  and  cannot  be  so  safe  or  satisfactory,  as  evidence 
written  down  by  the  surveyor  at  the  time."^*  Of  course 
the  declarations  of  surveyors  and  others  acting  under  com- 
petent authority  while  actually  making  a  survey  or  pointing 
out  boundaries  might  be  material  on  other  grounds,  as  that 
they  were  a  part  of  the  res  gestae.^''  But  where  a  private 
surveyor  is  employed  by  the  plaintiff  to  ascertain  bound- 
aries, and  during  the  survey  he  makes  declarations  as  to 
the  identity  of  the  original  lines  and  corners,  he  not  having 
been  present  at  the  original  survey,  such  declarations  are 
inadmissible,  being  pure  hearsay.®*  In  order  that  the 
declarations  of  a  surveyor  since  deceased  may  be  admis- 
sible against  third  persons,  it  is  necessary  that  he  should 
have  been  present  and  have  taken  part  in  the  survey  when 
it  was  made,  and  the  opinion  of  a  surveyor,  since  deceased, 
formed  from  an  inspection  of  marks  upon  trees  as  to  the 
boundary  of  land,  cannot  be  given  in  evidence.®' 

§  307  (311).  Maps  relating  to  subjects  of  public  or 
general  interest. — ^In  proving  matters  of  public  and  gen- 
eral interest  the  declarations  will  not  be  confined  to  those 
which  are  merely  oral.  .  Thus,  in  England  ancient  maps 
showing  public  roads  and  the  boundaries  between  counties, 
towns,  parishes  and  manors  are  admissible,  when  it  is 

56  Ayers  v.  Harris,  77  Tex.  108,  13  the  lines  and  corners  of  a  survey, 
S.  W.  768.  declarations  of  a  surveyor,  since  de- 

57  Hunnicutt  v.  Peyton,  102  TJ.  S.  ceased,  who  was  not  present  at  or  con- 
333,  26  L.  Ed.  113.  See,  also,  Clement  neeted  with  the  original  survey  are 
V.  Packer,  125  TJ.  S.  309.  inadmissible,  although  he  took  part  in 

58  Russell  V.  Hunnicutt,  70  Tex.  the  subdivision  of  the  survey:  Angle 
657,  8  S.  W.  500.  In  this  ease  the  v.  Young  (Tex.  Civ.  App.),  25  S.  W. 
court  said:  "If  it  had  been  shown  that  798.  And  the  declarations  of  a  sur- 
he  made  the  original  survey,  or  was  veyor,  since  deceased,  relative  to  the 
present  when  it  was  made,  or  that  location  of  the  lines  or  corners  of  a 
he  was  in  a  position  as  to  know  the  tract  of  land,  are  not  admissible  in  evi- 
truth  of  his  declarations,  they  would  dence,  when  not  made  when  he  was  put 
have  been  admissible,  he  having  died  ting  out  or  marking  the  boundaries,  or 
before  the  trial."  Simpson  v.  De  discharging  some  duty  in  relation 
Bamirez,  supra,   follows   this   dictum.  thereto:  Clay  County  Land  etc.  Co.  v. 

59  Wallace  v.  Goodall,  18  N.  H.  439.  Montague  County,  8  Tex.  Civ.  App. 
On  tha  question  as  to  the  location  of  575,  28  S.  W.  704. 
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proved  that  they  have  been  made  or  recognized  by  persons 
having  knowledge  of  the  subject  who  are  since  deceased.®** 
In  his  work  on  Evidence  Stephen  thus  expresses  his  view 
as  to  the  relevancy  of  maps  in  general:  "Statements  of 
facts  in  issue,  or  relevant  or  deemed  to  be  relevant  to  the 
issue,  made  in  public  maps  or  charts  generally  offered  for 
public  sale  as  to  matters  of  public  notoriety,  such  as  the 
relative  position  of  towns  and  countries  and  such  as  are 
usually  represented  or  stated  in  such  maps  or  charts,  are 
themselves  deemed  to  be  relevant  facts;  but  such  state- 
ments are  irrelevant,  if  they  relate  to  matters  of  private 
concern,  or  matters  not  likely  to  be  accurately  stated  in 
such  documents.""^  In  a  celebrated  English  case  maps  of 
a  distant  country  were  received  in  evidence  to  show  the 
situation  of  places  at  which  the  defendant  said  he  had 
lived.®^  Under  the  rule  excluding  declarations  as  to 
private  boundaries  ancient  maps  are  not  admissible  in  Eng- 
land to  prove  boundaries  of  that  character.®*  As  we  have 
seen  in  this  country  the  declarations  of  persons,  since  de- 
ceased, as  to  private  boundaries  have  been  received  in 
some  states  more  freely  than  in  England;®*  and  in  such 
jurisdictions  ancient  maps  are  more  liberally  admitted  on 
the  same  ground  to  prove,  not  only  matters  of  public  or 
general  interest,  but  private  boundaries  as  well.®^  In  other 
states,  however,  they  are  not  admitted  to  prove  private 
boundaries.  In  Massachusetts  there  are  consistent  rulings 
against  their  admission.     In  one  of  the  late  cases,®®  the  law 

60  Hammond  v.  Bradstreet,  10  Ex.  734,  91  Eng.  Eeprinty  1390;   Wilber- 

390,  23  L.  J.   (Ex.)   332,  2  C.  L.  E.  force  v.  Hearfield,  L.  E.    5  Ch.  Div. 

1195;  Pipe  v.  Eulcher,  28  L.  J.  Q.  B.  709. 

12,  El.  &  El.  Ill,  120  Eng.  Eeprint,  64  See  §  304,  ante. 

850;  Beg.  v.  Milton,  1  Car.  &  K.  58.  65  Penny    Pot    Landing    v.     Phil- 

«l  Eeynolds'  Steph.  Ev.,  art.  85.  adelphia,     4     Harr.     (16     Pa.)     79; 

62  Tichbourne  Case,  Eeg.  T.  Orton.  Sample  v.  Eobb,  4  Harr.  (16  Pa.) 
For  this  case,  in  its  various  stages,  305;  MeCausland  v.  Fleming,  63  Pa. 
see  Eeg.  T.  Castro,  alias  Orton,  L.  36;  Coate  v.  Speer,  3  MeCord  (S.  C), 
E.   9   Q.  B.   350,   12   Cox   C.   C.  454;  227,  15  Am.  Dee.  627,  and  long  note; 

5  Q.  B.  D.  490,  14  Cox  C.   C.  436;  Taylor  v.  McConigle,  120  Cal.  123,  52 

6  App.  Cas.  229,  14  Cox  C.  C.  546.  Pac.   159. 

63  Doe  V.  Lakin,  7  Car.  &  P.  481 ;  66  Boston  Water  Power  Go.  v.  Hau- 
Bridgman  v.  Jennings,   1  Ld.  Eaym.  Ion,  132  Mass.  483.     See,  also,  Drury 
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of  that  state  is  thus  stated  as  to  the  written  statements 
upon  wMch  such  maps  are  usually  founded.  "The  evi- 
dence of  such  ancient  documents  is  admitted  upon  the 
ground  that,  although  between  strangers,  they  are  of  such 
a  character  as  usually  accompany  transfers  of  title  or  acts 
of  possession,  and  purport  to  form  a  part  of  actual  transac- 
tions referring  to  co-existing  subjects  by  which  their  truth 
can  be  tested,  and  there  is  deemed  to  be  a  presumption 
that  they  are  not  fabricated.  But  plottings  for  plans  and 
field-notes  are  memoranda  only,  which  may  never  have  been 
acted  on.  They  are  preparations  for  a  transaction  which 
may  never  have  taken  place.  The  fact  that  they  are  so 
full  that  plans  could  be  made  from  them  is  not  important; 
they  still  lack  the  element  which  makes  plans  admissible. 
Nor  are  they  admissible  as  the  declarations  of  a  person  de- 
ceased. The  rule  which  permits  the  introduction  of  repu- 
tation or  tradition,  or  declarations  of  persons  deceased  as 
to  matters  of  public  or  general  interest,  does  not  extend 
to  questions  of  private  boundary."^''  Ancient  maps  of 
villages  or  cities  which  have  been  kept  in  public  offices  and 
regarded  as  public  records  are  admissible  as  evidence  of 
the  mode  of  laying  out  the  village  or  city,^®  and  as  evidence 

V.   Midland   E.    Co.,    127   Mass.    571;  and  public  in  its  nature.     It  governed 

Hall  V.  Mayo,  97  Mass.  416.  the  claims  of  all  adjacent  proprietors 

6T  This    applies     only    to     private  of   flats,   and   in   that  respect   was   a 

■boundaries.     When    the    boundary    is  common  boundary  ,to  many  interested 

of    public    or   general   interest,    Mas-  '  persons.     Attorney  General  v.  Boston 

sacliusetts  is  in  line  with  other  states.  Wharf    Co.,    12    Gray    (Mass.),    553. 

In  1879,  in  Drury  v.  Midland  R.  Co.,  In   one   view   taken  at  the   trial,  the 

supra,  the  petitioner  was  properly  al-  thread  of  this  creek  was  the  dividing 

lowed  to  put  in  evidence  plans  made  line    between    the    two    counties.     Its 

in  1805  and  1816.     In  that  case,  the  location  may  be  proven  by  reputation 

court    said:     "The    evidence    was    at  and     tradition,     recitals     in     ancient 

least   competent   as   tending   to   show  deeds,  and   the  evidence   aflEorded   by 

the  position  of   the  creek  before   re-  ancient   maps    and   plans.     1    Greenl. 

f erred  to;  the  channel  of  which,  it  is  Bv.,  §§  139,  145;  Morris  v.  Callanan, 

inferred,   had   been   filled   up   by   the  105  Mass.  129;   Sparhawk  v.  Bullard, 

recent  occupation  and  improvement  of  1  Met.  (Mass.)  95." 

the  flats.     This  creek,  from  which  the  «s  St.     Louis     Public     Schools     v. 

tide  did  not  wholly  ehb,  was  a  natural  Erskine,  31   Mo.   110;   Whitehouse  v. 

boundary,    like   an    arm    of    the    sea,  Bickford,  29  N.  H.  471;  Blackman  v. 

which,  while  it  existed,  was  notorious  Eiley,  138  N.  Y.  318,  34  N.  E.  214. 
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of  title,  although  not  as  a  muniment  of  title  conclusive  in 
itself."®  Maps  made  by  early  explorers,  as,  for  instance,, 
of  the  courses  of  a  river,  are  admissible  in  evidence,  but 
may  be  shown  to  be  incorrect  and,  when  evidence  impeach- 
ing them  is  offered,  are  not  to  be  greatly  relied  upon.'"* 
Until  maps  are  shown  to  be  ancient  within  the  meaning  of 
the  rule,  they  are  not  admissible,  unless  proved  to  be  cor- 
rect, even  though  they  were  made  by  officials  or  other  per- 
sons having  the  means  of  knowledge.  But  of  course  they 
may  be  relevant  as  admissions  against  those  who  may  have 
acted  upon  or  adopted  them.''*  Once,  however,  they  are 
shown  to  be  ancient,  they  come  within  the  rules  as  to  an- 
cient documents  referred  to  in  the  next  section.  In  a 
recent  New  York  case''^  we  find  the  following  reference: 
"Under  the  circumstances  such  charts,  unless  shown  to  be 
at  fault,  are  better  evidence  than  human  recollection  aboiit 
such  small  questions  as  the  depths  of  water  at  precise  points 
and  the  relative  locations  upon  a  north  and  south  line  of 
the  shoals  of  a  channel,  where  navigable  water  was  the  test 
of  how  the  channel  should  be  used,  and  would  necessarily 
be  the  central  feature  of  the  witness '  recollection.  Human 
memory  as  to  definite  monuments  is    excellent  testimony 

69  Schools  V.  Eisley,  10  Wall.  (TJ.  all  the  books  and  maps  since  1800,  it 
3.)  91,  19  L.  Ed.  850;  Carrolton  E.  certjiinly  renders  them  of  little  value 
Co.  V.  Municipality  No.  2,  19  La.  62;  in  the  determination  of  the  question 
Drury  v.  Midland  B.  Co.,  127  Mass.  in  dispute.  If  such  evidence  differs 
571;  Adams  v.  Stanyan,  24  N.  H.  from  that  of  living  witnesses  ba^ed 
405;  Bogardus  v.  Trinity  Church,  4  on  facts,  the  latter  is  to  be  preferred. 
Sand.  Ch.  (N.  Y.)  633;  Mineral  E.  Can  there  be  a  doubt  that  it  would 
&  Min.  Co.  V.  Auten,  188  Pa.  568,  41  be  wrong  in  principle  to  dispossess  a 
Atl  327.  party  of  property  on  the  mere  state- 

70  Missouri  v  Kentucky,  11  Wall.  ments — not  sworn  to— of  travelers  and 
(TJ.  S.)  395,  20  L.  Ed.  116.  Mr.  explorers,  when  living  witnesses,  tes- 
Justice  Davis,  in  that  case,  said :  "But  tifying  under  oath  and  subject  to 
it  is  said  the  maps  of  the  early  ex-  cross-examination,  and  the  physical 
plorers  of  the  river  and  the  reports  of  facts  of  the  case,  contradict  them?" 
travelers  prove  the  channel  ways  to  Tl  Harris  v.  Commonwealth,  20 
have  been  east  of  the  island.  The  an-  Gratt.  (Va.)  83;  Marble  v.  McMinn, 
swer  of  this  is,  that  evidence  of  this  57  Barb.  (N.  Y.)  610. 

character  ia  mere  hearsay  as  to  facts  72  Van  Dfiventei  v.  Lott,  172  Fett. 

within  the  memory  of  witnesses,  and      574. 
if  this^  consideration  do§s  not  excluda 
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of  the  existence  and  general  location  of  tkese  monuments, 
but  a  reliable  chart  or  map  must  be  depended  on  as  to 
small  distances  and  details,  even  as  against  human  recol- 
lection, when  that  recollection  or  memory  has  not  been 
fixed  by  something  connected  with  those  same  details." 
And  there  is  ample  authority  that  an  ancient  map  or  plan 
may  be  received  in  evidence  to  prove  public  boundaries  if 
it  appears  that  it  was  an  authorized  survey.  If  it  purports 
to  be  an  authorized  survey,  or  if  it  be  proved  aliunde  to  be 
official,  and  is  produced  from  an  appropriate  place,  there 
may  be  little  doubt  of  its  admissibility.  But  some  evidence 
derived  either  from  an  inspection  of  the  document  itself  or 
from  the  place  of  its  deposit,  or  from  some  other  source, 
must  be  adduced  in  support  of  its  authenticity  before  it  can 
be  regarded  as  competent  evidence  of  anything  except  its 
own  existence  and  antiquity.  The  primary  question  is. 
What  does  the  document  profess  to  be,  or  what  is  it  shown 
to  be?  The  answer  to  this  question  is  the  basis  of  the  fur- 
ther inquiry — ^Was  it  found  in  such  a  place  as  such  a  docu- 
ment might  reasonably  be  expected  to  be  deposited  in? 
And  on  the  determination  of  this  question  the  admissi- 
bility of  the  evidence  depends.  The  decisions  include 
plans  and  field-notes.''*  Such  maps  prove  themselves  the 
same  as  ancient  documents.''* 

§  308  (312).    Ancient  documents  in  support  of  ancient 
possession — Effect  of  recitals — Custody. — One  of  the  recog- 

73  Nichols  v.  Turuey,  15  Conn.  101;  Miss.  163,  50  South.  561;  Jaekson  v. 

Lawrence  v.  Tennant,  64  N.  H.  532,  Witter,  2  Johns.    (N.  Y.)   180;   Dug- 

15  Ml.  543;  Bonohue  v.  Whitney,  133  ger  v.  McKesson,   100  N.  0.   1,  5  S. 

N.  Y.  178,  30  N.  E.  848;   Tome  In-  E.  746;  Mineral  R.  etc.  Co.  v.  Auten, 

stitute  V.  Davis,  87  Md.  591,  41  Atl.  188  Pa.  568,  41  Atl.  327;  Aldrieh  v. 

166;  Bower  v.  Cohen,  12.6  Ga.  35,  54  Griffith,    66    Vt.    390,    29    Atl.    376; 

S.  E.  918;  Davis  v.  Clinton,  25  Ky.  Dickinson  v.  Smith,  134  Wis.   6,  114 

Law    Rep.     2021,     79    S.    W.    259;  N.  W.  133;   Burns  v.  United  States, 

Cravath,v.  Baylis,  113  App.  Div.  666,  160  Fed.  631,  87  C.  C.  A.  533. 

99  N.  Y.  Supp.  973;  CarroUton  R.  Co.  74  See    next    section;     also    In    re 

V.    Municipality   No.    2,    19   La.    62;  Webster,  106  App.  Div.  360,  94  N.  Y. 

Whitman  v.  Shaw,  166  Mass.  451,  44  Supp.     ]050,    and    Burns    v.    United 

N.  B.  333;  Lexington  v.  Hoskins,  96  States,  160  Fed.  631,  87  C.  C.  A.  533. 
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nized  exceptions  to  tlie  general  rule  excluding  hearsay  re- 
lates to  the  admission  of  ancient  documents.^*  While  it 
may  be  objected  that  documents  of  this  class  may  be  fabri- 
cated and  that  they  are  not  corroborated  or  authenticated 
as  any  part  of  the  res  gestae,  yet  it  may  be  answered  that 
the  fabrication  or  forgery  of  documents  purporting  to  be 
ancient  is  not  likely  to  escape  exposure,  when  subjected 
to  the  tests  of  public  trials,  and  is  not  to  be  presumed. 
"The  rule  is  that  an  ancient  deed  may  be  admitted  in  evi- 
dence without  direct  proof  of  its  execiition,  if  it  appears  to 
be  of  the  age  of  at  least  thirty  years,  when  it  is  found  in 
proper  custody,  and  either  possession  under  it  is  shown,  or 
some  other  corroborative  evidence  of  its  authenticity  freeing 
it  from  all  just  grounds  of  suspicion. " ''®     Thus  where  a 


75  Hewlett  V.  Cock,  7  Wend.  (N. 
Y.)  371;  Barr  v.  Gratz,  4  Wheat. 
(TJ.  S.)  213,  4  L.  Ed.  553;  Harlan  v. 
Howard,  79  Ky.  373;  Quinn  v. 
Bagleston,  108  111.  248;  Beard  v. 
Ryan,  78  Ala.  37;  Wilson  v.  Braden, 
56  W.  Va.  372, 107  Am.  St.  Bep.  927, 
49  S.  E.  409;  1  Greenl.  Ev.,  §  141. 
See  1  Eney.  on  Bv.,  857  et  seq.  See 
§  531,  post.  See  note  to  Davidson  v. 
Morrison,  9  Am.  St.  Rep.  302,  on 
ancient  deeds,  when  admissible. 

76  Lollar  V.  Sloss-Sheffield  Steel 
etc.  Co.,  170  Ala.  239,  54  South.  272; 
Alexander  v.  Wheeler,  78  Ala.  167; 
Arbuckle  v.  Matthews,  73  Ark.  27, 
83  S.  W.  326;  Gwin  v.  Calegaris,  139 
Cal.  384,  73  Pae.  851;  Foote  v. 
Brown,  81  Oonn.  218,  70  Atl.  699; 
Doe  V.  Deputy,  3  Houst.  (Del.)  574; 
Leverett  v.  Tift,  6  Ga.  App.  90,  64 
S.  E.  317;  Follendore  v.  FoUendore, 
110  Ga.  359,  35  S.  B.  676;  Stalford 
V.  Goldring,  197  111.  156,  64  N.  B. 
395;  Henthorn  v.  Doe,  1  Blackf. 
(Ind.)  157;  Salter  v.  Corbett,  80 
Kan.  327,  102  Pac.  452;  Harlan  v. 
Howard,  79  Ky.  373;  Greenfield  v. 
Camden,  74  Me.,  56;  Lawry  v.  Will- 
iams, 13  Me.  281;  Owings  v.  Nor- 
wood,  2   Har.   &,  J.    (Md.)    96;    Pet- 


tingell  V.  Boynton,  139  Mass.  244,  29 
N.  B.  655;  Toiwnship  of  Jasper  v. 
Martin,  161  Mich.  336,  137  Am.  St. 
Rep.  508,  126  N.  W.  437;  Anderson 
V.  Cole,  234  Mo.  1,  136  S.  W.  395; 
Kansas  City  v.  Scarritt,  169  Mo.  471, 
69  S.  W.  283;  Havens  v.  Seashore 
Land  Co.,  47  N.  J.  Bq.  365,  20  Atl. 
497;  Coleman  v.  Brueh,  132  App.  Div. 
716,  117  N.  Y.  Supp.  582;  Clark  r. 
Owens,  18  N.  Y.  434;  McBeynplds  v. 
Longenberger,  57  Pa.  13;  Almy  v. 
Church,  18  R.  I.  182,  26  Atl.  58; 
Thompson  v.  Brannon,  14  S.  C.  542 ; 
Cox  v.  Bowman,  2  Yerg.  (Tenn.) 
108;  Robertson  v.  Brothers  (Tex.  Civ. 
App.),  139  S,  W.  657;  Von  Rosen- 
berg V.  Haynes,  85  Tex.  357,  20  S. 
W.  143;  Hdye  v.  McFaddin,  140 
Fed.  433,  72  C.  0.  A.  655;  Pulkerson 
V.  Holmes,  117  XJ.  S.  389,  6  Sup.  Ct. 
Rep.  780,  29  L.  Ed.  915;  Applegate  v. 
Lexington  etc.  Min.  Co.,  117  TJ.  S. 
255,  262,  29  L.  Ed.  892,  6  Sup.  Ct. 
Rep.  742;  Bouvier-Iaeger  etc.  Co.  v. 
Sypher,  186  Fed.  644;  Lefebure  v. 
Worden,  2  Ves.  Sr.  54,:  28  Bng. 
■Reprint,  36 ;  Chamberlain  v.  Torrance, 
14  Grant  Ch.  (U.  C.)  181;  Cairns  v. 
Horsman,  35  New  Brunsw,  436. 
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deed  was  offered  in  evidence  more  than  thirty  years  old,  but 
was  not  proved  by  the  subscribing  witnesses,  nor  their 
absence  accounted  for,  and  its  admission  was  alleged  as 
error,  the  supreme  court  of  the  United  States  said  ' '  that  as 
the  deed  was  more  than  thirty  years  old  and  was  proved  to 
have  been  in  the  possession  of  the  lessors  of  the  plaintiff, 
and  actually  asserted  by  them  as  the  ground  of  their  title 
in  a  prior  chancery  suit,  it  was,  in  the  language  of  the  books, 
sufficiently  accounted  for ;  and  on  this  ground,  as  well  as  be- 
cause it  was  a  part  of  the  evidence  in  support  of  the  decree 
in  that  suit,  it  was  admissible  without  the  regular  proof  of 
its  execution. " ^^  So  in  a  Virginia  case,'*  it  was  contended 
by  the  plaintiff  in  error  that  in  no  case  could  a  paper  be  ad- 
mitted in  evidence  as  an  ancient  deed,  without  proof  of  its 
execution,  until  it  was  first  shown  that  thirty  years'  quiet 
and  continued  possession  of  the  land  had  been  held  under 
the  deed.  But  the  court  held,  in  substance,  that  an  ancient 
deed  may  be  introduced  in  evidence  without  proof  of  its  exe- 
cution, although  possession  may  not  have  been  held  for 
thirty  years  in  accordance  therewith,  if  such  account  be 
given  of  the  deed  as  may  be  reasonably  expected  under  all 
the  circumstances  of  the  case,  and  as  will  afford  the  pre- 
sumption that  it  is  genuine.  "The  genuineness  of  such  in- 
struments may  be  shown  by  other  facts  as  well  as  that  of 
possession.  And  when  proof  of  possession  cannot  be  had, 
it  is  within  the  very  essence  of  the  rule  to  admit  the  instru- 
ment, when  no  evidence  justifying  suspicion  of  its  genuine- 
ness is  shown,  and  it  is  found  in  the  custody  of  those  legally 
entitled  to  it."''^  As  to  possession,  the  cases  are  entirely 
harmonious  to  this  extent :  that  where  possession  of  the  land 
has  accompanied  the  deed,  the  fact  furnishes  sufficient  evi- 
dence of  its  authenticity  to  justify  its  admission,  but  where 
possession  has  not  accompanied  the  deed,  the  cases  are 

7T  Barr  v.  Gratz,  4  Wheat.   (17  U.  See,  also,  Winn  v.  Patterson,  9  Pet. 

S.)  213,  4  L.  Ed.  553.  (34  U.  S.)   663,  9  L.  Ed.  266;  Jack- 

78  Caruthers  v.  Eldridge,  12  Gratt.  son   v.   Laroway,    3   Johns.    Cas.    (N. 
(Va.)  670.  Y.)    283;   Hewlett  v.  Cock,   7  Wend. 

79  Harlan  v.  Howard,  79  Ky.  873.  (TSf.  Y.)   371. 
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not  entirely  agreed  as  to  what  proof,  other  than  proof  of 
possession,  will  be  sufficient  to  justify  its  admission.^" 
Again,  the  inherent  difficulty  of  furnishing  strict  proof  of 
the  execution  of  ancient  documents  is  another  consideration 
which  has  influenced  the  courts  to  relax  the  general  rule  and 
to  admit,  under  proper  restrictions,  ancient  documents  pur- 


80  Havens  v.  Sea  Shore  Land  Co., 
47  N.  J.  Eq.  365,  20  Atl.  497,  which 
contains  a  valuable  discussion  of  the 
subject.  See,  also.  Carter  v.  Doe,  21 
Ala.  72;  Goza  v.  Browning,  96  Ga. 
421,  23  S.  E.  842;  Beuter  v.  Stuckart, 
181  111.  .529,  54  N.  E.  1014;  Winston 
V.  Gwathmey,  8  B.  Mon.  (Ky.)  19; 
Crane  v.  Marshall,  16  Me.  27,  33  Am. 
Dec.  631;  Carroll  v.  Norwood,  1  Har. 
&  J.  (Md.)  167;  Green  v.  Chelsea,  24 
Pick.  (Mass.)  71;  King  v.  Merritt, 
67  Mich.  194,  34  N.  W.  689;  Eyder  v. 
Fash,  50  Mo.  476 ;  Clark  v.  Wood,  34 
N.  H.  447;  Enders  v.  Sternberg,  2 
Abb.  Dec.  (N.  Y.)  31,  1  Keyes,  264, 
33  How.  Pr.  464;  Davis  v.  Higgins, 
91  N.  C.  382;  Healy  v.  Moul,  5 
Sorg.  &  E.  (Pa.)  181;  Prost  V.  Prost, 
21  S.  C.  501;  Holmes  v.  Coryell,  58 
Tex.  680;  Giddings  v.  Smith,  15  Vt. 
344;  Roberts  v.  Stanton,  2  Munf. 
(Va.)  129,  5  Am.  Dec.  463;  Stokes  v. 
Dawes,  23  Fed.  Cas.  No.  13,477,  4 
Mason,  268.  Greenleaf  says  that 
where  possession  has  not  accom- 
panied the  deed  to  justify  its  admis- 
sion, there  must  be  other  equivalent 
or  explanatory  proof:  1  Greenl.  Ev., 
§  144.  The  rule,  as  thus  stated, 
seems  to  have  met  the  approval  of 
Chief  Justice  Green,  for,  in  Osborne 
V.  Tunis,  1  Dutch.  (25  N.  J.  L.) 
633,  663,  he,  in  effect,  said  the  pre- 
sumption that  an  ancient  deed  is 
genuine  only  arises  in  case  the  deed 
comes  from  the  proper  depository  and 
is  accompanied  and  followed  by  pos- 
session, or  in  case  there  is  other 
collateral  proof  to  warrant  the  belief 


that  the  deed  is  genuine:  Chief  Jus- 
tice Bronson,  in  Willson  v.  Betts,  4 
Denio  (N.  Y.),  201,  213,  215,  said 
that  other  facts,  besides  possession, 
might  be  sufficient  to  raise  the  pre- 
sumption that  an  ancient  deed  was 
genuine,  but  he  thought  that  nothing 
would  justify  such  presumption  but 
acts  done  under  the  deed  or  the 
recognition  of  its  validity  by  those 
having  an  interest  in  the  other  direc- 
tion. What  is  called  explanatory  or 
collateral  proof  in  some  of  the  cases 
was  defined  in  Jackson  v.  Ijaroway,'  3 
Johns.  Cas.  (N.  Y.)  283,  285,  as  fol- 
lows :  "Such  account  must ,  be  given 
of  the  deed  as  may  reasonably  be 
expected  under  all  the  circumstances 
of  the  ease  and  as  will  afford  a  pre- 
sumption that  it  is  genuine."  This 
definition  has  been  approved  in  sev- 
eral cases:  2  Phil.  Ev.,  4th  Am.  ed., 
475,  note  430,  by  C.  &  H.  The  su- 
preme court  of  the  United  States, 
speaking  by  Judge  Story,  held,  in 
Barr  v.  Gratz,  4  Wheat.  213,  221,  4 
L.  Ed.  553,  that  where  a  deed  is  more 
than  thirty  years  old,  and  is  proved 
to  have  been  in  the  possession  of  the 
lessors  of  the  plaintiff  in  ejectment, 
and  actually  asserted  by  them  as  the 
ground  of  their  title  in  a  chancery 
suit,  it  is,  in  the  language  of  the 
books,  sufficiently  accounted  for,  and 
it  is  admissible  in  evidence  without 
regular  proof  of  its  execution.  The 
rule,  as  thus  stated,,  was  reiterated  by 
the  same  court  in  Coulson  v.  Walton, 
9  Pet.  70,  72,  9  L.  Ed.  51. 
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porting  to  constitute  part  of  a  transfer  of  title  or  act  of 
ownership.*^  "The  proof  of  ancient  possession  is  always 
attended  with  difficulty.  Time  has  removed  the  witnesses 
who  could  prove  acts  of  ownership  of  their  personal  knowl- 
edge, and  resort  must  necessarily  be  had  to  written  evi- 
dence."*^ We  have  already  referred  to  the  rule  that  re- 
citals in  ancient  documents  of  f  oiiner  documents  have  been 
held  presumptive  evidence  of  their  existence,*^  and  recitals 
generally  in  such  deeds  call  for  more  than  passing  atten- 
tion. It  must  be  borne  in  mind  that  the  rule  as  to  ancient 
documents  does  not  import  any  verity  to  the  recitals  con- 
tained in  such  documents.  The  documents  themselves  are 
presumed  to  be  genuine,  and  the  rule,  whether  statutory  or 
not,  has  no  further  effect.**  At  the  risk  of  reiteration,  we 
must  point  out  that  although  the  documents  are  admitted  as 
proving  themselves,  the  genuineness  is  only  a  presumption, 
and  therefore  subject  to  rebuttal.  The  conditions  to  which 
such  a  document  is  subject  in  order  to  authorize  its  introduc- 
tion are,  (1)  it  must  have  been  in  existence  for  the  period  of 
thirty  years;  (2)  it  must  have  come  from  the  proper  cus- 
tody— ^i.  e.,  from  some  place  where  it  would  be  natural  to 
find  a  genuine  document  such  as  the  one  in  question ;  (3)  the 
document  must  in  appearance  be  free  from  suspicion — i.  e., 
to  use  the  language  of  Justice  Jackson  in  a  Georgia  case,*^ 
' '  On  inspection,  it  must  exhibit  an  honest  face ;  otherwise  it  is 
not  such  an  ancient  document  that  its  countenance  will  pass 
muster";  and  (4)  in  some  jurisdictions  possession  imder 

81  Bristow  T.  Cormican,  3  App.  Cas.  putable  presumptions,  and  may  be 
653;  1  Phill.  Ev.  273;  Tayl.  Ev.,  controverted  by  other  evidence.  The 
10th  ed.,  §  658.  following  are   of   that   kind:   That   a 

82  Malcolmson  v.  O'Dea,  10  H.  L.  document  or  writing  more  than  thirty 
Cas.  593,  11  Eng.  Eeprint,  1155.  See  years  old  is  genuine,  when  the  same 
§  531,  post.  has  been  since  generally  acted  upon 

83  §  50,  ante.  as  genuine,  by  persons  having  an  in- 

84  Gwin  V.  Calegaria,  139  Cal.  384,  terest  in  the  question,  and  its  custody 
73  Pac.  851.  The  code  provision  in  has  been  satisfactorily  explained: 
California  is  that  all  other  presump-  Cal.  Code  Civ.  Proc,  §  1963. 

tions    are    satisfactory,    if    uneontra-  85  Hill  v.  Nisbet,  58  Ga.  586. 

dieted.     They    are    denominated    dis- 
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the  document  is  regarded  as  a  requirement.'®  In  determin- 
ing the  issue  of  genuineness  the  jury  are  entitled  to  look  to 
all  the  evidence  tending  to  prove  or  disprove  any  fact  neces- 
sary to  be  shown  to  and  considered  by  the  trial  judge  in 
the  first  instance  in  determining  whether  the  document 
should  be  admitted  in  evidence.^'^  Even  if  the  jury  should 
find,  after  the  document  has  been  admitted  in  evidence,  all 
the  requirements  essential  to  the  admission  of  the  instru- 
ment were  established  by  plaintiff's  testimony,  still,  if  the 
defendant  has  come  forward  with  other  testimony  to  the 
contrary,  no  artificial  probative  force  as  to  the  genuineness 
of  the  document  can  be  given  to  the  fact  that  it  is  an  ancient 
instrument.**  The  question  of  its  relevancy  and  admis- 
sibility as  evidence  cannot  be  affected  by  the  fact  that  it  is 
an  ancient  document  which  only  dispenses  with  proof  of  its 
genuineness.**  When  possession  has  been  held  under  a 
deed  for  over  sixty  years,  its  recitals  are  evidence  even 
against  strangers.  If  there  is  a  recital  of  a  lease  in  a  deed 
of  release,  not  tendered  as  an  ancient  document,  and  if  in 
a  suit  against  a  stranger  the  title  under  the  release  comes 
in  question,  there  the  recital  of  the  lease  in  such  release  is 
not,  per  se,  evidence  of  the  existence  of  the  lease.  But  if 
the  existence  and  loss  of  the  lease  be  established  by  other 
evidence,  there  the  recital  is  admissible  as  secondary  proof, 
in  the  absence  of  more  perfect  evidence,  to  establish  the  con- 
tents of  the  lease ;  and  if  the  transaction  be  an  ancient  one, 
and  the  possession  has  been  long  held  under  such  release, 
and  is  not  otherwise  to  be  accounted  for,  there  the  recital 
will  of  itself  under  such  circumstances  materially  fortify 

86  But,     though     the     judge     has  sider  and  pass  upon  the  issue  as  to 

deemed  the  evidence  sufficient  to  allow  its  genuineness:  West  v.  Houston  Oil 

the  document  to  go  before  the  jury,  Co.,   56   Tex.   Civ.   App.   341,   120   S. 

it  is  not  to  be  inferred  from  such  ac-  W.  228. 

tion  on  his  part  that  the  document  is  87  Stooksbury  v.  Swan,  85  Tex.  563, 

genuine;    for    it    simply    means    that  22  S.  W.  963;  Reynolds  v.  Weinman 

there  ia  such  proof  of   the   essential  (Tex.  Civ.  App.),  33  S.  W.  302. 

requirements   as   is   deemed   sufficient  88  West  v.  Houston  Oil  Co.,  supra. 

to  permit  the  document  to  go  before  S3  King  v.  Watkins,  98  Fed.  913. 
the  jury,  in  order  that  they  may  con- 
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the  presumption  from  lapse  of  time  and  length  of  posses- 
sion of  the  original  existence  of  the  lease.  Leases,  like  other 
deeds  and  grants,  may  be  presumed  from  long  possession, 
which  cannot  otherwise  be  explained;  and  under  such  cir- 
cumstances, a  recital  of  the  fact  of  such  a  lease  in  an  old 
deed  is  certainly  far  stronger  presumptive  proof  in  favor 
of  such  possession  under  title,  than  the  naked  presumption 
arising  from  a  mere  unexplained  possession.^"  A  recital 
in  an  ancient  deed  or  will  of  any  antecedent  deed  or  docu- 
ment consistent  with  its  own  provisions  will,  after  the  lapse 
of  such  a  period,  be  presumptive  proof  of  the  former  exist- 
ence of  such  deed  or  document,  and  especially  where  no 
deed,  declaration,  act  or  claim  is  shown  to  rebut  such  pre- 
sumption.®'  So,  the  recitals  in  an  ancient  deed  as  to  the 
pedigree  of  the  grantor  are  evidence  against  strangers. 
An  ancient  deed  made  by  a  commissioner  to  the  heirs  of 
a  deceased  purchaser  of  land,  under  an  order  of  sale  in  a 
proceeding  to  sell  it  as  forfeited  for  nonpayment  of  taxes, 
reciting  the  death  of  the  purchaser,  and  inheritance  by  the 
grantees,  is  evidence  of  the  facts  recited,  against  stran- 
gers.^- Eecitals  of  heirship  and  widowhood  in  deeds  upward 
of'  thirty  years  old,  imder  which  possession  has  been  con- 
tinuously held,  are  presumptive  evidence  of  the  truth  of  the 
same,  and  admissible  against  strangers  to  the  title  claim- 
ing adversely.®^  The  records  of  a  county  having  been 
shown  to  have  been  destroyed  by  fire,  the  recitals  in  a  deed, 
which  was  an  ancient  instrument,  that  a  sale  was  made 
under  the  orders  of  the  probate  court,  were  sufficient  in 
themselves  to  show  that  such  sale  was  so  made.®*  Even 
when  neither  party  to  the  action  claimed  under  it  or  the 

90  Davis  V.  Gaines,  104  U.  S.  386,  376;  Webb  v.  Eitter,  CO  W.  Va.  193, 

26  L.  Ed.  757;   Carver  v.  Jaekson,  i  54  S.   E.   484;   Pulgerson  v.   Holmes, 

Pet.  (U.  S.)  1,  7  L.  Ed.  761.  117  U.  S.  389,  29  L.  Ed.  915,  6  Sup. 

Bi  Saxton  V.  Fuller,  20  N.  J.  L.  61;  Ct.  Kep.  780. 

Gillean     v.    Witherspoon     (Tex.    Civ.  93  Wilson  v.  Braden,  56  W.  Va.  372, 

App.),  121  S.  W.  909;  Eyle  v.  David-  107  Am.  St.  Rep.  927,  49  S.  E.  409. 

son  (Tex.  Civ.  App.),  116  S.  W.  823.  94'  Williams  v.  Cessna,  43  Tex.  Civ. 

92  Russell  V  Jackson,  22  Wend,  (N.  App.   315,  95   S.  W.   1106;   White  v. 

Y.)    277;   Scharffi  v.   Keener,   64   Pa.  Ji.nes,  67  Tex.  638,  4  S.  W.  161. 
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parties  to  it,  a  deed  was  held  admissible  upon  the  ground 
that,  having  been  made  more  than  thirty  years,  its  recitals 
were  competent  evidence  of  the  place  where  a  certain  way 
was  located,  upon  the  same  principle  upon  which  it  has  been 
held  that  recitals  in  ancient  deeds  are  evidence  upon  a  ques- 
tion of  boundary  to  prove  the  position  of  a  line  from  which 
the  disputed  bound  can  be  determined.^^  The  term  "an- 
cient documents"  has  been  held  sufficiently  wide  to  include 
all  kinds  of  instruments,  deeds,  contracts  and,  as  we  have 
already  shown,  maps  and  plans.^^  Public  and  private  rec- 
ords have  been  held  also  subject  to  the  ancient  document 
rule.  The  United  States  supreme  court,  dealing  with  the 
production  of  certain  ancient  documents  bound  together 
styled  a  protocol,  said:*''  "The  production  of  the  originals 
of  these  documents  has  given  the  court  an  opportunity  to 
inspect  them.  They  bear  upon  their  face  every  evidence 
of  age  and  authenticity.  Tkere  is  nothing  about  them  to 
suggest  that  they  have  been  forged  or  tampered  with.  They 
present  an  honest  as  well  as  ancient  appearance,  and  come 
from  official  custody.  To  such  public  and  proprietary  rec- 
ords the  courts  have  applied  the  rules  of  admissibility 
governing  ancient  documents."  The  court  added  tKat  it 
was  only  necessary  to  show  the  age  of  over  thirty  years,  and 
that  they  came  from  a  natural  and  reasonable  custody  and 

95  Eandall  v.  Chase,  133  Mass.  210;  Eyle  v.  Davidson  (Tex.  Civ.  App.), 
Morris  v.  Callanan,  105  Mass.  129;  116  S.  W.  823;  Nowlin  v.  Burwell,  75 
Village  of  Oxford  v.  Willoughby,  181  Va.  551;  Bell  v.  Brewster,  44  Ohio 
ISr.  Y.  155,  73  N.  E.  677;  Pierce  v.  St.  690,  10  N.  E.  679;  Walton  v. 
Schram  (Tex.  Civ.  App.),  53  S.  W.  Coulson,  Fed.  Cas.  No.  17,132,  1  Me- 
716.  Lean,  120;   Vattier  v.  Hinde,  7  Pet. 

96  Barker  v.  Mobile  Electric  Co.,  (U.  S.)  252,  8  L.  Ed.  675;  Townsend 
173  Ala.  28,  55  South.  364;  Jordan  v.  Perry,  124  N.  Y.  Supp.  143;  City  of 
T.  McClure  Lumber  Co.,  170  Ala.  289,  Lexington  v.  Hoskins,  96  Miss.  163, 
54  South.  415;  Jordan  v.  Cameron,  12  50  South.  561;  Norman  v.  Beekman, 
Ga.   267;    McConnell  v.   Slappey,   134  58  Fla.  325,  50  South.  876. 

Ga.   95,   67  S.   E.  440;   Thompson   v.  87  McGuire    v.    Blount,    199    U.    S. 

Louisville  etc.   B.   Co.,   110   Ky.   973,  142,  50  L.  Ed.  125,  26  Sup.  Ct.  Eep. 

63   S.  W.  42;   Boston  v.  Eichardson,  1.     See,  also,  McClaskey  v.  Barr,  47 

105    Mass.    351;    Eider    v.    Legg,    51  Fed.  154;   Dodge  v.  Briggs,  27  Fed. 

Barb.   (N.  Y.)  260;  Shaller  v.  Brand,  160. 
6  Binn.   (Pa.)   435,  6  Am.  Dec.  482; 
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from  a  place  where  they  might  reasonably  be  expected  to  be 
found.  Ancient  records  of  a  church  are  admissible  on  the 
same  basis.**  The  minutes  of  an  Odd  Fellows'  Lodge  over 
thirty  years  old  containing  resolutions  in  regard  to  the  death 
of  one  of  their  order  prove  themselves."'  "\\nien  ancient 
books,  purporting  to  be  the  records  of  proprietors  of  land, 
contain  obvious  internal  evidence  of  their  ovsti  verity,  and 
there  is  no  evidence  of  the  present  existence  of  the  proprie- 
tary or  of  any  person  representing  it,  or  any  clerk  or  other 
person  authorized  to  keep  the  records,  they  are  admissible  in 
evidence  without  proof  of  the  legal  organization  of  the  pro- 
prietary, or  of  its  subsequent  meetings.^""  The  rule  which 
gives  to  a  record  thirty  years  old  the  evidential  weight  of 
an  ancient  instrument  applies  only  to  the  record  of  such 
instruments  as  have  been  properly  acknowledged  and 
recorded  in  accordance  with  the  registration  laws  of  the 
state  in  which  it  is  produced,  and  has  no  application  to  a 
record  in  another  state  of  a  deed  to  land  in  such  first-men- 
tioned state.  ^  That  portion  of  the  rule  which  demands  that 
either  possession  under  ancient  documents  or  other  corrob- 
orative and  explanatory  evidence  be  shown,  is  imperative. 
When  the  explanation  suffices,  the  documents  have  been  re- 
garded in  themselves  as  evidence  of  acts  of  possession.^  A 
recent  case^  is  interesting  and  unique,  in  that  in  the  face  of 
a  chain  of  such  deeds,  the  adversaries  were  able  to  show  an 
entire  absence  of  possession.  The  deeds  extended  over  a 
period  of  forty  years,  and  the  defendant  town  was  in  a  posi- 
tion to  prove,  as.  against  them,  that  a  large  portion  of  the 
land  was  leased  to  and  occupied  by  tenants  of  the  defend- 
ant under  written  leases.  The  plaintiffs  claimed  to  own 
this  land  and  made  their  claim  by  recorded  deeds  when  they 
had  neither  title  nor  possession.     It  was  held  that  the  recital 

98  Layton  v.  Kraft,  111  App.  Div.          i  Hill  v.  Taylor,  77  Tex.  295,  14  S. 
842,  98  N.  Y.  Supp.  72.  W.  366. 

99  Wiener     v.     Zweib     (Tex.  Civ.          ^  Dodge  v.  Gallatin,  130  N.  T.  117, 
App.),128S.  W.  699.  29  N.  E.  107. 

100  Goodwin  y.  Jack,  62  Me.  414.  '  McMahon  v.  Town  of  Stratford, 

'  83  Conn.  386,  76  Atl.  983. 
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in  these  deeds  asserting  title  was  admissible  as  bearing 
upon  the  question  of  possession,  but,  under  the  circum- 
stances surrounding  the  transaction  as  disclosed  by  the  rec- 
ord, the  deeds  were  not  entitled  to  any  serious  considera- 
tion by  the  court.'*  It  is  also  well  settled  that  recitals  in 
ancient  instruments  which  are  a  part  of  the  chain  of  title  to 
the  land  in  controversy  are  admissible  as  circumstances 
tending  to  show  the. execution  of  a  lost  deed  in  said  chain.^ 

§  308a  (312).    Same — Copies  of  ancient  documents. — It 

is  necessary  to  watch  the  distinction  between  recent  copies 
of  ancient  documents  and  ancient  copies  of  such  documents, 
and  thus  avoid  the  confusion  which  necessarily  arises  when 
the  two  subjects  are  considered  together,  and  more  espe- 
cially when  the  copy  is  offered,  the  original  being  lost. 
Copies,  either  office  copies  or  certified  copies,®  of  such  docu- 
ments are  admissible  always  as  secondary  evidence  where 
the  original  cannot  be  obtained.  In  such  case,  of  course, 
the  usual  and  proper  foundation  must  be  laid  for  the  intro- 
duction of  the  secondary  evidence,  and  the  age  of  the  orig- 
inal does  not  really  affect  the  question  at  all — the  main  fac- 
tors being  (1)  the  proof  of  the  existence  and  due  execution 
of  such  original,  and  (2)  that  the  production  of  it  is  legally 
impracticable.  We  do  not  speak  now  of  judicial  or  other 
public  records,  the  proof  of  which  by  certified  copy  is  almost 
universal ;  nor  of  those  cases  in  which  statutory  provisions 
make  the  copies  valid  and  effectual  as  the  originals.  There 
are  many  cases  in  which  the  admission  in  evidence  of  copies 

*  The  exhibition  of  a  deed  from  one  upon  its  connection  with  the  acts  of 

who  appears  to  be  an  entire  stranger  ownership  and  possession;   and  proof 

to  the  estate,  not  having  possession,  of  the  execution  of  deeds  by  parties 

the  lowest  evidence  of  title,  only  shows  wholly    unconnected    with    the    estate 

that  the  party  has  a  right  from  one  would   avail   nothing   to   prove   title: 

who  claims  title  and  who  thereby  con-  Davis  v.  Kingsley,  13  Conn.  285. 

veys   but  a  naked  claim.     And  it   is  B  Brewer  v.   Cochran,  45   Tex.  Civ. 

laid  down  as  an  elementary  proposi-  App.  179,  99  S.  W.  1033;  Freeman  v, 

tion  that  a  deed  from  a  person  show-  Wm.    M.    Eice    Institute    (Tex.    Civ. 

ing  neither  title  nor  possession  of  it-  App.),  128  S.  W.  629. 

self    would   have  no   effect;    for   its  6  See  §  523  et  seq.,  post,  for  olassi- 

force    and    effect     depends     entirely  fioation  of  copies. 


§  308a  (312)     the  law  of  evidence  ik  civil  cases.  688 

of  ancient  recorded  documents  has  been  discussed,''  and  it 
is  to  the  few  exceptional  cases  we  find  it  necessary  to  ad- 
dress attention.  One  of  the  important  elements  controlling 
the  admission  of  the  originals  is,  as  we  have  just  pointed 
out,  the  conclusion  to  be  drawn,  among  other  things,  from 
the  appearance  of  the  document  itself.  The  consideration 
of  the  original  in  that  aspect  is  swept  away  when  a  copy 
is  the  only  evidence  tendered  of  it,  and  some  few  cases  to 
the  contrary  notwithstanding,  it  may  be  taken  as  a  general 
rule  that  the  principle  which  regulates  the  self-proving 
properties  of  an  original  ancient  document  do  not  apply  to 
a  copy,  ancient  or  modern,  of  such  document.  It  scarcely 
calls  for  discussion.  The  original  produced  proves  itself — 
its  execution  and  other  necessary  attributes.  How  can  it 
he  urged  that  an  ancient  copy  can  obviate  the  necessity  of 
proving  the  prerequisites  to  admission  in  evidence  of  the 
original?  If  it  proves  itself  as  a  copy,  the  foundation  of 
the  execution  of  the  original  cannot  be  dispensed  with. 
The  exceptional  cases  in  England  and  in  this  country  are 
themselves  of  comparatively  ancient  origin,  and  the  weight 
of  modern  authority  is  clearly  against  the  admission  of 
ancient  copies  in  such  mode  as  to  dispense  with  proof  of 
the  original.  True,  an  ancient  copy  may  prove  itself,  but 
until  the  element  of  identification  is  introduced,  it  is  of  no 
avail  as  compared  with  the  original.  At  best  it  is  a  copy 
proved  by  time,  but  the  necessity  of  proving  the  execution 
of  the  original  has  not  been  obviated.  In  a  recent  case  in 
Maine  this  is  expressly  laid  down.  The  plaintiff  claimed 
and  sought  to  prove  title  only  under  a  deed  of  conveyance, 
which  she  claimed  was  executed  and  delivered  to  her 
mother  in  1855,  and  conveying  a  life  estate  to  her  mother, 
with  remainder  to   herself.     The  mother   was   deceased. 

T  Garrow  v.   Toxey,   171   Ala.   644,  App.  Biv.  470,  127  N.  Y.  Supp.  120; 

54  South.   556;    Allison  v.   Little,   85  Duffield  v.  Brindley,  1  Eawle   (Pa.), 

Ala.  512,  5  South.  221;  Jones  v.  Mor-  91;    Andrews    v.    Marshall,    26    Tex. 

gan,  13  Ga.   515;   New  York  etc.  E.  212;  Tbwnsend  v.  Downer,  32  Vt.  183 ; 

Co.   V.   Benedict,    169   Mass.    262,   47  Northrop   v.   Columbian  Lumber   Co., 

N.  B.  1027;  Little  v.  Downing,  37  N.  186  Fed.  770,  108  C.  C.  A.  640;  Miv 

H.    355;    Goodhue    v.    Cameron,    W2  Claskey  v.  Ban,  47  Fed.  154. 
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The  essential  proposition  of, fact  to  be  proved  by  the  plain- 
tiff was  that  such  a  deed  had  been,  in  fact,  executed  and 
delivered.  She  was  not  able  to  produce  any  witness  that 
ever  saw  such  a  deed,  or  ever  heard  such  a  one  read.  She 
did,  however,  produce  an  office  copy  of  what  purported  to 
be  the  record  of  such  a  deed  in  the  proper  registry  of  deeds, 
and  offered  it  as  admissible  evidence  that  an  original  deed 
corresponding  to  the  record  had  been  executed  and  de- 
livered prior  to  the  date  of  the  record.*  Emery,  C.  J.,  in 
the  course  of  the  opinion  in  the  case  referred  to,  said : ' '  The 
plaintiff  urges  that  the  age  of  the  record,  an  age  of  more 
than  half  a  century,  together  with  the  fact  that  her  mother 
occupied  the  land  for  a  time  after  the  date  of  the  record, 
creates  a  presumption  that  there  was,  in  fact,  an  original 
of  the  record  duly  executed  and  delivered.  It  is  true  that 
when  a  document,  apparently  an  original  deed,  and  shown 
to  be  thirty  years  old  or  more,  is  produced,  it  may  be  re- 
ceived in  evidence  without  other  proof  of  execution.  But 
this  presumption  of  due  execution  applies  only  to  orig- 
inals, not  to  copies.  Further,  the  mere  fact  that  the  mother 
occupied  the  land,  there  being  no  evidence  that  her  occupa- 
tion was  under  any  claim  of  title,  creates  no  legal  pre- 
sumption that  her  occupation  was  under  any  particular 
deed.  If  neither  the  copy  nor  the  occupation  creates  any 
presumption,  both  together  cannot.  Zero  plus  zero  is  still 
zero."  In  a  Kentucky  decision  a  year  before  the  Maine 
case,  Hobson,  J.,  equally  emphatically  says,  that  where  an 
original  deed  itself  is  produced  which  is  an  ancient  docu- 
ment, and  it  is  found  in  the  proper  custody,  it  may  be  read 
in  evidence,  especiallj^  where  there  has  been  correspond- 

8  McCIeery  v.   Lewis,   104  Me.    33,  copies  of  reeords,  of  deeds  as  evidence 

19  L.  E.  A.,  N.  S.,  438,  70  Atl.  540.  of   the   existence,'  execution,   and   de- 

By  the  laws  of  Maine  neither  the  copy  livery    of    originals    only    applies    to 

of  the  record  nor  the'  record  itself  is  deeds  prior  to  that  in  which  the  party 

admissible  evidence  to  prove   the  ex-  is  the  grantee  or  heir  of  a  grantee, 

istenoe  of   an   original,    the   plaintiff  It  does  not  include  the  deed  produced 

being  a  grantee  in  the  supposed  deed.  by  the  plaintiff;    Elwell   v.   Cunning- 

The  statute  (Eev.  Stats.,  c.  84,  §125)  ham,   74  Me.   127;   Webber  v.   Strat- 

authorizing   the   use   of   records,   and  ton,  89  Me.  379,  36  Atl.  614. 
Evidence  II — 44 
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ing  possession  under  it.  "But  this  rule  has  never  been 
applied  to  a  copy.  We  know  of  no  principle  by  which  age 
gives  sanctity  to  a  copy."®  Eecord  copies  of  deeds  have 
formed  the  subject  of  several  decisions,  both  in  the  states 
where  they  are  made  evidence  and  in  those  in  which  no  such 
statutory  provision  exists ;  but  an  examination  of  the  cases 
will  reveal  that  in  the  absence  of  statutory  regulation  the 
introduction  of  such  copies  has  been  safeguarded  either 
by  a  demand  for  explanation  of  the  absence  of  the  orig- 
inal, proof  of  its  existence  aliunde  the  record,  or  proof  of 
possession  of  the  land,  and  the  application  of  the  ordinary 
rules  of  secondary  evidence.  From  an  excellently  com- 
piled collection,^**  we  take  the  following  illustrations  as 
showing  that  the  cases  are  rare  in  which  the  decision  has 
turned  on  the  question  of  the  admission  of  such  copies 
untrammeled  by  the  consideration  of  other  principles. 
For  example,  one  claiming  under  a  deed  cannot  use  a  cer- 
tified copy  of  the  record  thereof  as  proof  of  its  existence, 
execution,  and  delivery,  merely  by  proving  that  search  for 
the  original  has  been  unavailing,  as  it  is  necessary  that 
the  original  be  proven  by  the  subscribing  witness,  if  to  be 
found,  or  by  the  grantor  or  grantee,  and,  if  the  latter  can- 
not be  found,  by  the  officer  who  recorded  it,  or  any  person 
who  has  seen  the  original  and  can  testify  as  to  the  hand- 
writing of  the  witness  and  grantor.  The  court  said  it  did 
not  mean  to  decide  that  a  showing  such  as  made  would  not 
warrant  the  admission  of  the  certified  copy,  if  it  appeared 
that  no  other  evidence  existed  and  was  in  reach  of  the 
party  by  making  a  reasonable  search  and  inquiry  there- 
for. ^^     It  was  held  in  Connecticut  ^^  that  heirs  claiming 

9  Ball  V.  Loughridge,  30  Ky.  Law  Conn.  311,  Hathaway  v.  Spooner,  9 
Rep.  1123,  100  S.  W.  275;  Harlan  v.  Pick.  (Mass.)  28,  and  Ward  v.  Ful- 
Howard,  79  Ky.  373;  Hedger  v.  Ward,  ler,  15  Pick.  (Mass.)  185,  it  was  held 
15  B.  Mon.   (Ky.)   106.  that     one    claiming    title    to    land   as 

10  Note  to  McCleery  v.  Lewis,  devisee  or  heir  may  give  in  evidence 
supra,  in  19  L.  E.  A.,  N.  S.,  438.  a  copy  of  the  reeord  of  his  testator's 

11  Wells  V.  Jackson  Iron  Mfg.  Co.,  or  ancestor's  deed  upon  showing  the 
48  N.  H.  491.  loss  of  the  original  or  his  inability  to 

12  Cunningham  v.  Tracy,  1  Conn.  produce  it,  as  such  copy  furnishes 
252,   and   in  Kelsey   v.    Hainmci-,    18  evidence   of   the   execution  and  gxist- 
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under  fheir  ancestor's  deed  must  produce  the  original  and 
prove  its  execution,  which  could  not  be  done  by  a  certified 
copy  of  the  record  thereof  without  accounting  for  the  ab- 
sence of  the  original,  as  the  heirs  are  presumed  to  have 
possession  of  their  ancestor's  deed.  The  court  said  that, 
where  this  presumption  did  not  apply,  upon  accounting  for 
the  absence  of  the  original  deed,  the  production  of  a  certi- 
fied copy  dispensed  with  proof  >of  the  execution  of  the  orig- 
inal. Among  the  Georgia  decisions,  we  find  that  where  a 
lost  deed,  under  which  a  party  in  ejectment  claims,  convey- 
ing lands  in  two  counties,  is  of  record  in  one  county  only, 
a  copy  from  the  record  thereof  is  not  admissible  in  evi- 
dence in  the  other  county  without  proof  of  the  execution 
of  the  original.^*  So,  an  assignee  for  creditors  cannot 
prove  the  title  of  the  assignor  to  real  estate  by  a  copy  of 
the  record  of  the  latter 's  deed,  without  showing  the  loss  or 
destruction  of  the  original,  or  that  it  is  out  of  his  power 
to  produce  it,  as  the  assignee  stands  in  his  grantor's  shoes, 
and  to  make  title  in  himself  must  produce  the  original 
deed.^*     Under  a  statute  providing  that  a  certified  copy  of 

ence  of  the  original  as  a  genuine  in-  of  the  deed  of  the  defendant's  lessor 

strument.  is  competent  evidence  as  proof  of  the 

13  Kennedy  v.  Harden,  92  Ga.  230,  execution  thereof,  even  though  it  con- 

18  S.  B.  542.     It  was  said  in  Bentley  veys  lands  in  tv?o  counties  and  is  re- 

V.  MeCall,  119  Ga.  530,  46  S.  E.  645,  corded  in  the  county  other  than  that 

to  be  the  general  rule  that  the  execu-  in  which  it  is  offered,  where  the  stat- 

tion  and  genuineness  of  a  lost  or  de-  ute  provides  that  copies  of  records  of: 

stroyed    deed    may   lie    proven    by    a  deeds   shall  be  allowed  in   all  courts 

certified  copy  of  the  record.     But  the  where  produced,  and  they  are  declared! 

effect    of    such    copy    as    evidence    is  to  be  as  good  evidence,  and  as  valid' 

diestroyed  when  the  opposite  party  files  and  effectual  in  law,  as  the  original 

an  affidavit  alleging  that  the  original  deeds. 

deed  under  which  the  person  producing  14  Talcott     v.     Goodwin,     3     Day 

the  copy  claims  was  a  forgery;   and  (Conn.),  264.     Among  other  interest- 

this  is   true,  notwithstanding  that  it  ing  cases  the  following  will  be  found 

appears  from  the  certified  copy  that  to  support  the  text:  Allison  v.  Little,, 

the  original  deed  has  been  of  record  85  Ala.  512,  5  South.  221;  Trammell 

for  more  than  thirty  years,  although  v.  Thurmons,  17  Ark.  203;  Patterson 

Chief  Justice  Marshall  held  in  M'Keen  v.  Collier,  75  Ga.  419,  58  Am.  Eep. 

v.  Delancy,  5   Cranch   (U.  S.),  22,  3  472;    Bradley   v.    Lightcap,    201    111. 

L.  Ed.  25,  that,  in  an  action  of  eject-  511,  66  N.  B.  546;  Boykin  v.  Wright, 

ment,  a,  certified  copy  of  thg  record  11  La.  Ann.  531;  Gibson  t.  Poor,  81 
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the  record  of  a  deed  is  sufficient  evidence  of  the  executiou 
of  the  original,  a  copy  of  a  deed  to  an  ancestor  of  a  de- 
fendant in  ejectment,  under  which  he  claims,  is  prima  facie 
evidence  of  its  execution,  notwithstanding  it  is  disputed.^* 
The  record  of  a  deed  under  which  a  party  to  an  action 
claims  is  competent  to  show  the  execution,  if  not  delivery, 
thereof,  under  a  statute  providing  that  a  copy  or  record 
may  be  received  in  evidence,  as  the  delivery  of  a  deed  may 
be  inferred  from  its  execution  and  acknowledgment.^®  So, 
such  a  copy  is  admissible  as  proof  of  the  genuineness  of 
the  grantor's  signature,  under  a  statute  providing  that 
such  copy  shall  be  received  to  all  intents  and  purposes  as 
the  original,  and  which  shall  be  prima  facie  evidence  of 
the  deed,  and  the  genuineness  thereof.^''  So  far  as  the  ex- 
ceptions are  concerned,  they  call  for  little  consideration. 
The  old  English  practice  appears  to  have  been  that  "where 
the  possession  has  gone  along  with  any  deed  for  many 
years,  then  a  very  old  copy  of  the  deed  may  be  given  in 
evidence,  with  proof  also  that  the  original  is  lost.  "^*  The 
rule  thus  stated  may  not  be  taken  to  mean  that  an  ancient 

N.  H.  440,  53  Am.  Dee.  216;  Belcher  Atl.   246;   Bell  v.   Kendrick,   25   Fla. 

V.    Fox,    60    Tex.    527;    Townsencl    v.  778,6  South.  868;  Skinner  v.  Pinney, 

Downer,  32  Vt.  183.  19  Fla.  42,  45  Am.  Eep.  1;  American 

15  Love  V.  Harbin,  87  N.  C.  249.  Mtg.    Co.    v.    Mouse    River   Livestock 

16  Series  v.   Series,  35  Or.   289,  59  Co.,  10  N.  D.  290,  86  N.  W.  965;  Me- 
Pac.  634.  Kinstrj-  v.  Clark,  4  Mont.  370,  1  Pae, 

17  Chrast    v.    O'Connor,    41    Wash.  759;   Garfield  M.   &  M.  Co.  v.  Ham^ 
360,  83  Pae.  238.     Other  cases  dealing  mer,   6  Mont.   53,  8  Pac.   153;   Man 
with   the   admission   of   the   copy   by  hattan  Malting  Co.   v.   Sweteland,   14 
Statute  are  Sudlow  v.  Warshiug,  108  Mont.    269,    36    Pac.    84;    Grant    v, 
N.  Y.  520,  15  N.  B.  532;   Burnet  v.  Oliver,  91  Cal.  158,  27  Pac.  596,  861 
Brush,  6  Ohio,  32;  Helton  v.  Belcher,  Logan  v.   Logan,   31   Tex.   Civ.   App, 
114  Ky.  172,  70  S.  W.  295;  Webb  v.  295,  72  S.  W.  416;  Moody  v.  Ogden 
Holt,  113  Mich.  338,  71  N.  W.  637;  31  Tex.  Civ.  App.  395,  72  S.  W.  253 
Mee   V.   Benedict,    98    Mich.    260,    39  Galveston    H.    &    S.    A.    E.    Co.     v 
Am.  St.  Eep.  543,  22  L.  E.  A.  641,  Stealey,   66   Tex.   468,   1   S.   W.   186 
57  N.  W.  175;  Hammond  v.  Johnston,  Thompson   v.   Johnson,   24    Tex.    Civ 
93  Mo.  198,  6  S.  W.  S3 ;  Hammond  v. .  App.   246,   58   S.   W.   1030 ;    Burleson 
Gordon,  93  Mo.  223,  6  S.W.  93;  Moss  v.  v.  Collins  (Tex,  Civ.  App.),  29  S.  W, 
Anderson,  7  Mo.  357;  EatlifEv,RatlifE,  688;    Buckley  v.   Carleton,   Fed.   Cas, 
131  N.  C.  425,  63  L,  E,  A;  963,  42  S.  E.  No.  2093,  6  McLean,  125. 
887;    Blwell   v,    Cunningham,   74   Me,  18  Gilbert,  Evidence,  97. 
127;  Egan  v.  Horrigan,  96  Me.  46,  51 
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original  being  lost,  an  ancient  copy  per  se  may  be  admitted 
to  take  its  place,  for  that  is  an  absolutely  illogical  propo- 
sition—i-the  less  to  include  the  greater.  It  would  intend 
that  the  original  proves  itself  and  no  more — the  copy 
proves  itself  and  the  original — therefore  the  best  evidence 
is  inferior  to  the  next  best.  To  be  intelligible^  it  must  be 
read  by  the  light  of  the  accompanying  possession.  We 
think  no  reliable  parallel  American  authority  can  be  found, 
and  the  reason  is  at  hand.  In  England  the  registration  or 
recording  of  deeds  did  not  in  those  days  take  the  important 
place  which  was  always  allowed  it  in  American  law,  and 
consequently  the  decisions  dating  from  different  starting 
places  cannot  be  identical.  In  fact,  for  all  practicable  pur- 
poses they  are  in  this  regard  of  little  use  for  reference,  and 
all  that  is  needed  can  be  found  in  the  American  authori- 
ties which  we  have  cited.  In  a  Connecticut  case,^^  it  was 
sought  to  introduce  a  tracing  of  a  map,  such  tracing  hav- 
ing bepn  made  about  twelve  years  prior  to  the  action  from 
a  map  made  nearly  thirty  years  previously.  The  map  had 
been  destroyed  by  fire,  the  tracing  being  made  by  the  wit- 
ness proving  it.  Part  of  the  tracing  was  an  inscription 
by  the  maker  of  the  original  map  stating  the  purpose  of 
the  drawing.  It  was  sought  to  treat  the  tracing  made  by 
the  witness  as  original  evidencei  of  an  ancient  document 
needing  no  proof.  The  court,  in  refusing  so  to  treat  it, 
nevertheless  properly  admitted  it  as  secondary  evidence 
on  the  necessary  foundation.  "A  tracing  marked  as  one 
by  Hartley,  and  dated  in  1866,  if  found  at  the  town  clerk's 
office  thirty  years  afterward,  would  have  proved  itself. 
This  rule  of  evidence  as  to  ancient  documents  found  in  the 
proper  custody  is  founded  on  two  things— the  appearance 
of  the  document  itself,  and  the  difficulty,  if  not  impossibil- 
ity, of  making  extrinsic  proof.^"  In  the  case  at  bar  the 
document  was  not  offered  for  inspection.  That  it  could 
not  be  is  of  no  consequence.  It  never  became  an  ancient 
document,  and  under  the  rule  in  question  the  tracing  by 

19  Hamilton  v.  Smith,  74  Conn.  374,  20  Enfield  v.  Town  of  Ellington,  67 

50  Atl.  884.  Conn.  459,  34  Atl.  818. 
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Sanford  was  no  more  admissible  in  1900  than  it  would  have 
been  if  offered  in  1891,  when  he  made  it.  But  it  was  prop- 
erly received  as  secondary  evidence  of  the  original,  upon 
his  testimony  that  in  his  opinion  the  inscription  was  in 
Hartley's  handwriting.  Hartley  was  dead.  Both  parties 
were  claiming  under  one  of  his  maps.  That  was  before  the 
court,  and  it  was  undisputed  that  its  inscription  bore  his 
signature."  As  to  copies  of  ancient  documents,  the  orig- 
inals being  in  existence  but  impracticable  of  production,  the 
ordinary  rules  of  secondary  evidence  apply  on  the  proper 
foundation  being  laid. 

§  309  (313).  Same — Documents  to  come  from  the  proper 
custody. — It  is  a  condition  precedent  to  the  admission  of 
such  documents,  without  proof  of  their  execution,  that  they 
must  come  from  the  proper  custody.^*  What  is  the  proper 
custody  is  a  question  which  must  be  determined  by  all  the 
circumstances  of  the  case.  While  there  may  be  but  one 
place  of  deposit  which  is  absolutely  and  strictly  proper, 
there  may  be  various  places  which  are  reasonable  and 
natural.  It  is  not  necessary  that  the  document  should  be 
traced  to  the  place  of  custody  which  is  strictly  the  most 
appropriate.  The  test  is,  "whether  the  actual  custody  is 
so  reasonably  and  probably  accounted  for  that  it  impresses 
the  mind  with  the  conviction  that  the  instrument  found  in 
such  custody  must  be  genuine  ";^^  or,  as  put  in  a  recent 

21  Lollar     V.     Sloss-Sheffield     Steel  Eng.  Reprint,  125;  Wright  v.  Hull,  83 

etc.  Co.,  170  Ala.  239,  54  South.  272;  Ohio  St.  385,  94  N.  E.  813;   Eogers 

Williamson  v.  Mosley,  110  Ga.  53,  85  v.  Riadlesburg  Coal  etc.  Co.,  31  Leg. 

S.    E.    301;    Ball   v.    Loughridge,    30  Int.  325;  Byrd  v.  Phillips,  120  Tenn. 

Ky.  Law  Kep.  1123,  100  S.  W.  275;  14,  111  S.  W.  1109;   Mores  v.  Hovel 

Swaflford  v.  Herd,  23  Ky.  Law  Eep.  (Tex.    Civ.    App.),    125    S.    W.    606; 

1556,  65  S.  W.  803;   Carter  v.  Mary-  Chamberlain  v.  Showalter,  5  Tex.  Civ. 

land   &  P.  E.   Co.,   112  Md.   B99,   77  App.  226,  23  S.  W.  1017;  Eogers  v. 

Atl.   301;   Fairly  v.  Fairly,  38  Misa.  Shortis,  10  Grant  Ch.  (U.  C.)  243. 
280;  Peterson  v.  Bauer,  83  Neb.  405,  22  Meath  v.  Winchester,  3  Bing.  N. 

119  N.  W.   764;   Havens  v.   Seashore  C.  201,  10  Bligh,  462,  6  Eng.  Reprint, 

Land  Co.,  47  N.  J.  Eq.  365,  20  Atl.  125;   Harris  v.  Hoskins,  2   Tex.   Civ. 

497;   Martin  v.  Eector,   24  Hun    (N.  App.    486,    22    S.    W.    251.     In    Mc- 

T.),     27;     Meath    v.    Winchester,    3  Oniire   v.   Blount,   199   U.   S.    142,  50 

Bing.    N.    C.    200,    10    Bligh,    462,    G  L.  Ed.  125,  26  Sup.  Ct.  Eep.  1,  Mr. 
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case,^^  it  must  be  shown  to  have  been  in  and  come  from 
some  place  where  it  would  be  natural  to  find  a  genuine  docu- 
ment of  such  a  tenor  as  the  one  in  question.  Each  case 
nmst  therefore  depend  upon  its  own  circumstances.^* 
Accordingly,  when  an  ancient  deed  forms  part  of  the  orig- 
inal papers  in  a  suit  in  a  court  of  record  to  determine  the 
title  to  land  to  which  the  deed  relates,  the  record  of  the 
case  is  admissible  against  persons  who  are  not  parties  or 
privies  to  the  suit,  in  order  to  prove  the  antiquity  of  the 
deed  and  to  account  for  its  custody.^^  According  to  this 
view,  ancient  documents  have  been  rejected  where  no  con- 
nection between  their  possession  and  any  persons  having 
an  interest  in  the  estate  has  been  proved.^'  On  the  other 
hand,  it  was  held  sufficient  to  trace  the  custody  of  an  ex- 
pired lease  to  the  lessor.*''  When  a  lease,  executed  to  the 
township  apparently  forty  years  before  its  present  dis- 
covery, was  found  among  other  old  papers  in  the  office  of  a 
township  clerk  and  there  was  no  evidence  or  indicia  of 
fraud,  the  instrument  was  treated  as  an  ancient  document 

-Tustiee   Day  said:    "While   the   testi-  shore  Land  Co.,     47   N.   J.   Eq.   365, 

mony  tends  to  show  that  these  docu-  20    Atl.    497;    Bell    v.    Brewster,    44 

menta     were     subjected     to     various  Ohio   St.   690,   10   N.   E.   679;   Lewis 

, changes     of     possession     during     the  v.  Lewis,  4  Watts  &  S.    (Pa.)    378; 

transition     of     the     government     of  Poison    v.    Ingram,    22    S.    C.    541 ; 

Florida    from    Spain    to    the    United  Grain   v.    Huntington,    81    Tex.    614, 

State,   and   upon    the    evacuation    of  17  S.  W.  243;  Warren  v.  Frederichs, 

Pensaeola  during  the  Civil  War,  there  76  Tex.  647,  13  S.  W.  643;. Jones  v. 

is  nothing  to  establish  that  they  were  Neal,   44   Tex.   Civ.   App.   412,   98   S. 

ever   put   of   the   hands   of   a   proper  W.   417;   Nowlin   v.   Burwell,   75  Va. 

custodian.     Nor    is     there     proof    to  551;  Burns  v.  United  States,  160  Fed. 

show  that  the  originals  were  lost,  or  631,  ,87  C.  C  A.  5'33;  Barr  v.  Gratz, 

an  evidence  of  a  fraudulent  substitu-  4  Wheat,  (U.  S.)  213,  ,4  L.  Ed.  55^.' 
tion  of  a  made-up  record  in  the  inter-  25  Applegate  v.  Lexington  Co..  117 

est  of  parties  benefited  thereby."  U.  S.  255,^  29  L.  Ed.  892,  6  Sup.  Ct. 

23  Plores  v.  Hovel  (Tex.  Civ.  App.),  Rep.  724. 

125  S.  W.  606.  26  Meath  v.  Winchester,  3  Bing.  N. 

24  Sullivan  v.  Eiobardson,  33  Fla.  C.  201,  1  Clark  &  F,  445,  7  Bi(g.  Re- 
1,  14  South.  692;  Doe  v.  Roe,  31  Ga.  print,  171;  Lygon  v.  Strutt,  2  Anstr. 
59,3;  Thursby  v.  Myers,  57  Ga.  155;  601,  3  R.  R.  631;  Potts  v.  Durant,  3 
Whitman  v.  Heneberry,  73  HI.  109 ;  Anstr.  789,  2  Eag.  &  Y.  433,  4  R.  E. 
Whitman  v.  Shaw,  166  Mass.  451,  44  864. 

N.  E.  333;  Gibson  v.  Poor,  21  N.  B,.  27  Bees  v.  Walters,  3  Mees.   &  W. 

440,  53  Am.  Dee.  216;  Havens  v.  Sea-      527,  7  L.  J.  Er.  138,  2  Jur.  378. 
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aiid  proof  of  its  execution  dispensed  with.^^  So  it  was  held 
sufficient  to  trace  an  unproved  will  to  the  custody  of  a  son 
of  the  testator,  who  with  other  devisees  derived  a  benefit 
under  it,  although  it  was  contended  that  it  should  have  been 
deposited  in  the  ecclesiastical  court  of  the  diocese.^®  By 
the  weight  of  authority  the  custodian  of  the  document 
should  be  sworn,  giving  such  information  to  the  court  con- 
cerning the  custody  of  the  document  as  he  may  have ;  and 
it  has  been  held  sufficient  if  the  present  custodian  testifies 
that  he  received  the  document  as  the  representative  or  suc- 
cessor of  the  person  originally  entitled  to  it,  as  a  paper 
which  had  belonged  to  him.*"  "When  ancient  documents 
present  strong  internal  evidence  of  their  verity,  they  may 
be  received  from  the  present  custodian,  though  they  are  not 
traced  to  their  original  source  and  though  the  present  cus- 
todian may  have  no  interest  in  the  title.  Thus,  documents 
relating  to  a  considerable  tract  of  land  were  received  from 
the  librarian  of  a  state  historical  society.*^  In  a  case 
already  referred  to,*-  the  court  said  it  was  not  aware  of  any 
rule  which  requires  a  party  who  offers  an  ancient  instru- 
ment in  evidence  to  account  for  its  possession  during  a 
period  of  over  one  hundred  years  of  its  existence.  The 
very  reason  that  such  a  document  is  admissible  as  evidence 
without  proof  of  its  execution  negatives  the  idea  of  any 
such  requirement.  It  would  be  as  impractical  to  show  who 
was  in  possession  of  such  an  instrument  one  hundred  years 
ago  as  it  would  be  to  prove  by  direct  evidence  by  whom  it 
was  executed.  Wlien  it  has  been  shown  that  it  is  thirty 
years  old  and  is  brought  from  a  proper  custody,  shoAving 
an  honest  face,  it  is  admissible  as  evidence,  upon  the  pre- 
ss Jasper  Township  v.  Martin,  161  si  Goodwin  v.  Jack,  62  Me.  414; 
Mieh.  336,  137  Am.  St.  Rep.  508,  Ward  v.  Cameron  (Tex.  Civ.  App.), 
126  N.  W.  437.                                             76  S.  W.  240.     Certificate  of  record- 

29  Doe  V.  Pearee,  2  Moody  &  E.  i^g  officers  on  ancient  deed  to  the 
240;  Andrew  v.  Motley,  12  Com.  B.,  ^^f^o'  t'^^*  i*  ^^s  recorded  received 
N.  S.,  526,  32  L.  J.  C.  P.  128.  See  ^^  a  circumstance  to  show  genuine- 
other  illustrations,  Tayl.  Ev.,  10th  ness:  Applegate  v.  Lexington  Mining 
eel.,  §  662.  Co.,  117  TJ.  S.  255,  29  L.  Ed.  892,  6 

30  Earl  V.  Lewis,  4  Esp.  3.  ^"P-  ^^-  ^^P"  ^*'- 

82  Plores  V.  Hovel,  supra. 
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sumption  tlmt  it  is  genuine.  And  on  such,  presumption,  a 
jury  is  authorized  to  find  in  favor  of  its  validity  without 
proof  of  anything  else.  According  to  the  weight  of  au- 
thority, it  is  not  necessary,  as  a  condition  to  the  admission 
of  ancient  documents,  that  acts  in  connection  with  such 
documents  or  in  reliance  upon  them  should  be  proved  or 
that  acts  of  modern  enjoyment  must  be  shown.  The  ab- 
sence of  such  proof  affects  the  weight  and  not  the  admis- 
sibility of  the  evidence;*^  and  when  proof  of  possession  of 
the  land  under  the  instrument  cannot  be  given,  and  there  is 
no  evidence  raising  suspicion  as  to  its  genuineness,  such 
genuineness  may  be  shown  by  other  facts  as  well  as  that 
of  possession.^"*  But  when  no^  such  corroborating  evidence 
is  given,  the  document  should  receive  the  closest  scrutiny, 
especially  when  produced  to  benefit  those  in  whose  custody 
it  is  found.^°  An  old  New  York  case,  which  is  good  law 
to-day,^*  decides  that  a  will  concerning  real  property  may, 
under  certain  circumstances,  be  given  in  evidence,  as  an 
ancient  deed;  and  it  is  laid  down  as  a  general  rule  that  a 
deed  appearing  to  be  of  the  age  of  thirty  years  may  be 
given  in  evidence  without  proof  of  its  execution,  if  posses- 
sion be  shown  to  have  accompanied  it ;  or  where  no  posses- 
sion has  accompanied  it,  if  such  account  be  given  of  the 
deed  as  may  be  reasonably  expected,  under  ail  the  circum- 
stances of  the  case;  and  will  afford  the  presumption  that 
it  is  genuine.  The  rule  is  founded  on  the  necessity  of  ad- 
mitting other  proof,  as  a  substitute  for  the  production  of 

83  Malcomsen   v.   O'Dea,   10   H.   L.  discussion;    Tayl.    Ev.,    10th    ed.,    §§ 

Tas.    614,    11    Eng.    Reprint,    1155;  665,  666. 

riarkson  v.  Woodhouse,  3  Doug.  189,  34  Harlan  v.  Howard,  79  Ky.  373; 

99  Eng.  Reprint,  606;  Rogers  v.  Al-  Applegate  v.  Lexington  Min.  Co.,  117 

len,  1  Camp.  309,  10  R.  R.  689;  City  TJ.  S.  255,  29  L.  Ed.  892,  6  Sup.  Ct. 

of  Boston  v.  Richardson,   105   Mass.  Rep.  742. 

3.51;     Harlan    v.     Howard,     79     Ky.  35  Malcomson    v.   O'Dea,   10   H.   L. 

373;    Applegate    v.    Lexington    Min.  Gas.    593,    11    Eng.    Reprint,    1155; 

Co.,  117  U.  S.  255,  29  L.  Ed.  892,  6  Rogers  v.  Allen,  1  Camp.  309,  10  R, 

Sup.    Ct.    Rep.    742;    Barr    v.    Gratz,  R.   685;    Tayl.   Ev.,   10th  ed.,   §§658, 

4  Wheat.   (U.  S.)   213,  4  L.  Ed.  553;  665. 

Havens    v.    Seashore    Land    Co.,    47  36  Jackson    v.    Laroway,    3    John. 

N.  J.  Bq.  365,  20  Atl.  497,  elaborate  Cas.  (N.  Y.)  283. 
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witnesses,  who  cannot  be  supposed  any  longer  to  exist. 
Where  no  possession  appears,  other  circumstances  are  ad- 
mitted to  account  for  it,  and  raise  a  legal  presumption  in 
its  favor.  In  commenting  upon  that  case  in  a  later  one,^^ 
the  court  pointed  out  that  the  admission  of  the  will  in  the 
suit  referred  to  was  on  the  latter  ground,  "for  there  had 
been  no  actual  possession  under  it  by  the  plaintiff.  It  is 
true  that  the  peculiar  situation  of  the  property  afforded 
an  explanation  of  the  want  of  possession.  Yet,  had  pos- 
session under  the  will  been  deemed  the  only  test,  it  is  mani- 
fest that  the  court  would  not  have  allowed  the  will  to  be 
read.  The  decision  then  is  put,  not  on  the  ground  of  pos- 
session, but  other  facts  proven  which  raised  the  presump- 
tion that  it  was  genuine.  These  appear  to  have  been  the 
indorsements  on  it,  and  proof  of  the  handwriting  of  the 
clerks,  and  one  of  the  judges,  who  certified.  They  were  not 
received  as  proof  of  the  due  execution  of  the  will,  but  with 
a  view  to  show  the  antiquity  of  the  instrument ;  and  that 
it  existed  at  the  periods  when  those  certificates  bear  date. ' ' 

§  310  (314).  Declarations  must  have  been  made  before 
the  controversy  arose. — ^Another  important  qualification  of 
the  rule  we  have  been  considering  by  which  evidence  of 
reputation  or  common  fame  is  admitted  is,  that  the  declara- 
tion so  received  must  have  been  made  before  any  contro- 
versy arose  touching  the  matter  to  which  they  relate,  or 
as  it  is  usually  expressed,  ante  litem  motam.^^    The  in- 

■  37  Jackson  v.  Luquere,  5  Cow.   (N.  457;  Hunt  v.  Johnson,  19  N.  Y.  273; 

y.)   221.  CaujoUe  v.  Ferrie,  23  N.  Y.  90;  CaW- 

38  Rulofson    V.    Billings,    140    Cal.  well   etc.   Co.  v.   Triplett,   151   N.   C. 

452,  74  Pao.  35;   MuUer  v.  Southern  409,  66  S.  E.  343;  Yow  v.  Hamilton. 

Pae.  E.  E.  Co.,  S3  Cal.  240,  23  Pac.  136  N.  C.  357,  48   S.  E.  782;   West- 

265;    Hamilton    v.    Smith,    74    Conn.  felt  v.  Adams,  131  N.  C.  379,  42  S. 

374,  50  Atl.  884;  Northrop  v.  Hale,  E.  823;  Hodges  v.  Hodges,  106  N.  C. 

76  Me.  306,  49  Am.  Eep.  615;   Bar-  374,  11  S.  E.  364;   Bethea  v.  Byrd, 

num  V.   Barnum,   42   Md.   251;    Com-  95    N.    C.    309,    59    Am.    Eep.    240; 

monwealth  .v.   Felch,   132   Mass.   22;  Bird  v.   Hueston,   10  Ohio   St.    418; 

Stockton     V.     Williams,     Walk.     Ch.  Sergeant   v.    IngersoU,    15    Pa.    343 : 

(Mich.)    120;    Baier    y.    Taylor,    54  Coleman  t.  Frazier,  4  Rich.   (S.   C.I 

'Minn.  71,  .55  N.  W.  823;  Hinkloy.  v.  146,     53,   Am.    Dec.     727;     Hurt     v. 

Davis,    6    N.    H.    210,    25    Am.    Dec.  Evans,     49     Tex.     311  j     Overton     v. 
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herent  weakness  of  this  class  of  testimony  requires  that  it 
should  at  best  be  received  with  considerable  caution;  and 
it  has  been  deemed  a  proper  restriction  that  declarations 
of  the  character  under  discussion  should  not  be  received 
at  all,  if  there  is  any  reason  to  believe  that  a  controversy 
had  been  commenced,  the  existence  of  which  might  preju- 
dice the  declarant  or  which  might  offer  him  any  temptation 
to  deceive.  The  reason  why  the  declarations  of  deceased 
persons  upon  public  rights  made  ante  litem  motam,  when 
there  was  no  existing  dispute  respecting  them,  are  ad- 
mitted, is,  that  these  declarations  are  considered  as  disin- 
terested, dispassionate  and  made  without  any  intention  to 
serve  a  cause  or  to  mislead  posterity.  The  same  reason 
on  which  such  declarations  are  admitted  suffices  to  exclude 
those  made  post  litem  motam.  The  existence  of  the  con- 
troversy alone  may  create  partisanship  which  may  be  suffi- 
ciently aggressive  to  warrant  withholding  any  confidence 
in  or  reliance  upon  them.*®  The  court  will  not  enter  into 
any  inquiry  as  to  the  probable  effect  of  such  controversy;*" 
ii  is  enough  that  such  controversy  existed.  It  need  not  be 
proved  to  have  been  known  to  the  declarant;  and  even  if 
the  fact  appear  that  the  controversy  was  unknown  to  him, 
the  rule  remains  the  same.*^  As  was  said  by  Lord  Mans- 
field in  the  Berkeley  peerage  case:*^  "If  an  inquiry  were 
to  be  instituted  in  each  instance  whether  the  existence  of 
the  controversy  was  or  was  not  known  at  the  time  of  the 
declaration,  much  time  would  be  wasted  and  great  confu- 
sion would  be  produced."  As  may  be  inferred  from  the 
statements  already  made,  it  is  not  necessary  that  the  con- 
troversy should  have  ripened  into  an  action.  When  dec- 
laratidns  made  after  suit  brought  are  only  a  repetition  of 

Davisson,  1  Gratt.  (Va.)'  211,  42  Am.  «  Berkeley  Peerage  Case,  4  Camp. 

Dec.  544;  Pilkerton  v.  Roberson,  110       *17. 

Va.  136,  65  S.  E.  835;  Whitelocke  v.  *^  Berkeley  Peerage  Case,  4  Camp. 

-r.  ,.  io  -.7-  irin  on  -ni  T.  ■  i.  ^17;  Sheddon  V.  Attorney  General,  30 
Baker,  13  Ves.  512,  33  Eng.  Eeprmt,      ^   ;    ^^^   ^  ^^  ^^^^  J  ^^^^    ^  ^ 

385;  Rex  v.  Cotton,  3  Camp.  444;   1       -i^q 

Greenl.  Ev.,  §  131.  42  Berkeley  Peerage  Case,  4  Camp. 

38  Eex  T.  Cotton,  3  Camp.  446.  417. 
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the  same  declarations  made  years  before,  the  rule  to  ex- 
clude them  as  post  litem  niotam  utterances  does  not  apply.*^ 
The  doctrine  of  ante  litem  motam  received  its  prominence 
at  the  time  of  the  Berkeley  peerage  case  hereinbefore  re- 
ferred to,  but  it  is  not  entirely  accepted  in  this  country, 
and  the  right  to  have  declarations  admitted  is  based  rather 
on  the  fact  of  the  absence  of  motive  to  make  a  false  state- 
ment at  the  time.  In  a  Minnesota  case  to  which  we  have 
before  referred,**  the  law  is  well  summarized  that  declara- 
tions, whether  verbal  or  written,  made  by  a  deceased  per- 
son, as  to  facts  presumably  within  his  knowledge,  if 
relevant  to  the  matter  of  inquiry,  are  admissible  in  evi- 
dence between  third  parties  when  it  appears  that:  (a)  the 
declarant  is  dead;  (b)  the  declaration  was  against  his  pecu- 
niary interest;  (c)  the  declaration  was  a  fact  in  relation 
to  a  matter  of  which  he  was  personally  cognizant;  (d)  the 
declarant  had  no  probable  motive  to  falsify  the  fact  de- 
clared. Start,  C.  J.,  boldly  expresses  his  opinion  that  the 
ante  litem  motam  test  for  declarations  is  not  the  true  one. 
Some  of  the  adjudged  cases  contain  statements,  some  of 
them  obiter,  to  the  effect  that  to  entitle  such  declarations 
to  be  admitted  in  evidence  it  must  appear  that  they  were 
made  before  there  was  any  controversy  as  to  the  matter  to 
which  they  relate.  "Upon  principle  and  authority,"  says 
the  learned  chief  justice,  * '  it  must  be  held,  and  we  so  hold, 
that  the  true  test  is  not  whether  the  declarations  were  made 
ante  litem  motam,  but  whether  they  were  made  under  cir- 
cumstances justifying  the  conclusion  that  there  was  no 

43  Coate  V.  Speer,  3  MeCord  (S.  C),  a  view  to  affect  a  suit  then  pending, 

227,     15    Am.    Dec.     627.     Tie    fine  he  must  have  also  resolved  on  one  of 

opinion  in   this  ease   says:    "The   ex-  two  things — either  to   die  before  the 

ception,   if   made   post   litem   motam.,  cause    should    be    tried,    so    that    his 

seems    to    have    been    also    generally  declarations   might   be    given   in   evi- 

adopted,    but    could    only   have    orig-  dence,  or  he  must  have  determined  to 

inated  in  that  extreme  caution  which  attend    and     perjure    himself.     Both 

it   was   deemed  necessary   to   observe  are  rather  inconsistent  with  the  nature 

in  the  application  of  a  rule  which  is  of  man." 

opposed  to  the  general  principles  laid  4*  Halvorsen  v.  Moon  etc.  Lumber 

down  on  the  subject  of  evidence.     For  Co.,   87   Minn.   18,   94   Am.   St.   Eep. 

if  a  man  made  false  declarations  with  669,  91  N.  W.  28. 
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probable  motive  to  falsify  the  facts  declared.*^  The  exist- 
ence or  nonexistence  of  a  controversy  at  the  time  a  declara- 
tion was  made  might  be  a  material  circumstance  to  enable 
the  court  to  determine  whether  there  was  any  probable 
motive  for  the  declarant  to  falsify  as  to  the  facts  declared. 
"Whether  the  fact  that  the  declaration  was  made  after  a 
controversy  arose  would  tend  to  show  such  motive  would 
depend  upon  the  character  and  facts  of  each  particular 
case."  This  seems  to  us  a  better  test  than  the  arbitrary 
line  which  is  drawn  between  the  time  when  there  was  no 
controversy  and  the  time  at  which  it  may  be  said  to  arise. 
There  are,  however,  several  recorded  cases  where  the  evi- 
dence post  litem  has  been  rejected,*®  and  in  one  of  them,  dis- 
tinguished for  the  masterly  opinion  of  Dillon,  J.*''  the  fact 
of  the  declaration  being  ante  litem  motam  is  referred  to  as 
included  in  the  consideration  of  the  general  proposition  of 
probable  motive  to  falsify.** 

§  311  (315).  Same — Meaning  of  the  rule — Lis  mota. — 
^j  reason  of  its  present  acceptation  in  connection  with  the 
admissibility  of  declarations,  having  regard  to  the  point 

45  There  is  nothing  that  so  strongly  a   perfectly  safe  test   for   discerning 

attests   the   truth   of   what   a   person  the    truth    in    judicial   investigation: 

declares,   not   even   his   oath  and  the  Smith  v.  Moore,  142  N.  0.  277,  7  L. 

searching  light  of  a  cross-examination,  B.  A.,  N.  S.,  684,  55  S.  B.  275. 
as  when  he  has  asserted  the  existence  46  Abel  v.  Pitch,  20  Conn.  90;  Jones 

of  a  fact  and  it  appears  that  his  in-  v.  Jones,  3  Strob.  (S.  C.)  315. 
terest  at  the  time  lay  the  other  way.  47  Mahaska     Co.     v.     Ingalls,     16 

The  words  of  sacred  writ,  "He  that  Iowa,  81. 

sweareth  to  his  own  hurt  and  changoth  48  The   following  extract   from  the 

not"    (Psalms,   xv,    4),    were   uttered  opinion  of  Dillon,  J.,  in  Mahaska  Co. 

long    before    the    era    of    our    juris-  v.  Ingalls,  supra,  bears  out  the  text, 

prudence,,  and  set  before  us,  not  only  "In  addition,  the  court  should, '  under 

one    of    the    most    exalted    attributes  the    circumstances    of    the    particular 

possessed    by    the    exemplar    of    true  case,   be   satisfied   that  there  was  no 

virtue  and   probity,  but  embodied   at  probable  motive  to  falsify  the  fact  de- 

the   same   time   the   highest   standard  clared';    as   where   the    declaration   is 

by   which   we   can   safely   gauge    our  made  ante  litem  motam,  or  at  a  period 

trust  and  confidence  in  hupian  testi-  so  remote  as  to  preclude  all  suspicioij 

mony. '   It  is  not  at  all  a  matter  for  that  it  was  manufactured  for  the  oc- 

Burprise,  therefore,  that  the  commoi-  casion" :  -  Gilchrist    v.    Martin,    Bail 

law  jurists  should  have  regarded  it  as  Bq.   (S.  0.)   492,  and  cases  sv4ira,  ■ 
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of  time  at  which  they  were  made,  it  is  necessary  to"  inquire 
under  what  circumstances  the  term  has  conae  into  use  and 
to  ascertain  the  meaning  allowed  to  it  in  the  courts.  The 
term  lis  mota  is  used  in  a  broad  sense,  and  refers  to  the 
beginning  of  a  controversy  or  dispute,  and  Ekot  to  the  com- 
mencement of  a  suit.  It  has  sometimes  been  claimed  that 
no  actual  controversy  need  have  arisen,  but  that  the  term 
"lis  mota"  means  simply  the  arising  of  thai  state  ol  facts 
on  which  the  claim  is  founded.*^  But  by  th©  weight  of  au- 
thority it  is  held  that  there  must  be  not  only  facts  which 
may  lead  to  a  dispute,  but  that  there  must  be  a  suit,  or  a 
controversy  preparatory  to  a  suit,  upon  the  same  subject 
matter  as  that  involved  in  the  litigation.^"  But  if  tlie  sub- 
ject in  dispute  at  the  time  of  the  trial  was  not  in  con- 
troversy when  the  declarations  were  made,  they  are 
inadmissible,  if  otherwise  competent.  In  other  words,  the 
controversy,  as  used  in  this  connection,  must  have  related 
to  the  particular  subject  at  issue  in  the  trial.  Where  the 
point  in  controversy  is  foreign  to  that  which  was  before 
controverted,  there  never  has  been  a  lis  'mota,  and  conse'- 
quently  the  objection  does  not  apply.^'  But  the  former 
controversy  need  not  have  been  between  the  same  parties 
nor  have  related  to  the  same  proprty,  if  the  same  matters 
were  under  discussions^  Although  declarations  of  the 
character  under  discussion  must  have  been  made  before  the 
lis  mota,  "they  will  not  be  rejected  in  consequence  of  their 
having  been  made  with  the  express  view  of  preventing  dis- 
putes.'"^^  Nor  will  they  be  rejected  although  they  are 
made  in  direct  support  of  the  title  of  the  declarant,  nor 
although  the  declarant  stood  in  the  same  right  with  the 

49  Walker  v.  Beauchamp,  6  Car.  &  Bl  Freeman  y.  Phillips,  4  Maule  & 

p.  552.  S.  486,  16  R.  R.  524. 

60  Davies  v.  Lowndes,   7   Scott  N.  62  Berkeley  Peerage  Case,  4  Camp. 

R.  214,  6  Man.  &  G.  428;   Elliott  v.  41T;    Sussex  Peerage   Case,   11   Clark 

Piersol,  1  Pet.  (XI.  S.)  328,  7  L.  Ed.  &  F.  85,  99,  103,  8  Eng.  Reprint,  1034; 

164;  Berkeley  Peerage  Case,  4  Camp.  Tayl.  Ev.,  10th  ed.,  §  633. 

401;   Slaney  v.  Wade,  1  Mylne  &  C.  53  Tayl.  Ev.,  8  Eng.  Reprint,  1034, 

338,  356.     In  criminal  cases,  see  In  re  10th  ed.,  §  630. 
Darrow,  175  Ind.  44,  92  N.  E.  369. 
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party  relying  on  tlie  declaration.^*  The  qualification  that 
declarations  as  to  matters  of  public  or  general  interest 
should  have  been  made  before  the  controversy  arose  ap- 
plies with  equal  force  when  declarations  are  offered  in  mat- 
ters of  pedigree.  This  appears  from  the  cases  already 
cited,  most  of  which  relate  to  questions  of  pedigree.  It 
matters  but  little,  however,  to  what  particular  subject  the 
declarations  are  sought  to  be  applied.  All  other  prerequi- 
sites being  satisfied,  the  mere  fact  of  them  having  been 
made  before  the  controversy  arose  is  persuasive  of  the  pre- 
sumption that  there  was  no  probable  motive  to  falsify,  and 
therefore  they  are  entitled  to  admission  as  evidence. 

§  312  (316). — Declarations  as  to  pedigree — Reason  for 
the  exception. — Pedigree  is  the  history  of  family  descent, 
which  is  transmitted  from  one  generation  to  another,  by 
both  oral  and  written  declarations,  and,  unless  proved  by 
hearsay  evidence,  not  competent  in  general  issues,  it  can- 
not in  most  instances  be  proved  at  all.  Matters  of  pedi- 
gree consist  of  descent  and  relationship  evidence  by 
declarations  of  particular  facts,  such  as  births,  marriages, 
and  deaths.  In  such  cases  hearsay  evidence' of  declara- 
tions of  persons  who  from  their  situation  were  likely  to 
know  is  admissible  when  the  person  making  the  declaration 
is  dead.®^  That  pedigree  may  be  proved  hy  hearsay  tes- 
timony is  settled.  Such  testimony  is  admitted  because  of 
the  great  difficulty,  often  impossibility,  of  proving  the  fact 
or  degree  of  kinship  between  alleged  relatives,  the  subject 
of  inquiry  being  frequently  of  an  ancient  date.  Eespect- 
ing  what  facts  come  within  the  meaning  of  the  word  "pedi- 
gree," and  by  whom  the  declaration  reproduced  as  hear- 
say must  have  been  made,  there  was  some  divergence  of 

54  Condensed  from  Tayl.  Ev.,  10th  842,    98    N.    Y.     Supp.     72;    Young 

ed.,  §  630;  Berkeley  Peerage  Case,  4  v.    Shulenberg,    123    N.    Y.    385,    80 

Camp.  417;   Doe  ex  dem.   Jenkins  v.  Am.    St.    Eep.    730,    59    N.    B.    135; 

Daviea,  10  Q.  B.  314,  116  Eng.   Ee-  Eiselord    v.    Clum,    126    N.    Y.    552, 

print,  122;  Caupolle  v.  Ferrie,  23  N.  12    L.    E.   A.    836,    27   N.    E.    1024; 

¥.  90.  Faulkerson  v.  Holmes,  117  TJ.  S.  389, 

B5  Layton  v.  Kraft,  111  App.  Div.  29  L.  Ed.  915,  6  Sup.  Ct.  Eep.  780. 
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opinion  in  the  earlier  cases.  But  it  seems  to  be  now  settled  . 
that  a  declaration,  to  be  admissible,  must  not  only  have 
been  made  by  a  person  since  deceased,  and  must  have  been 
made  ante  litem  motam,  but  must  also  have  been  made  by 
a  person  related  by  blood  or  affinity  with  some  branch  of 
the  family,  the  pedigree  respecting  which  is  in  question.^" 
In  cases  of  pedigree,  both  in  this  country  and  in  England, 
the  declarations  of  deceased  members  of  the  family,  made 
ante  litem  motam,  before  there  was  anything  to  throw 
doubt  upon  them,  are  admissible  to  prove  pedigree.  Such 
declarations  are  received  as  original  evidence,  and  upon 
the  ground  of  the  interests  of  the  declarants  in  the  person 
from  whom  the  descent  is  made  out,  and  their  consequent 
interest  in  knowing  the  connections  of  the  family.  The 
rule  of  admission  is  restricted  to  the  declarations  of  de- 
ceased persons,  who  were  related  by  blood  or  marriage  to 
the  person,  and  therefore  interested  in  the  succession  in 
question.  The  term  ' '  pedigree ' '  embraces  not  only  descent 
and  relationship,  but  also  the  facts  of  birth,  marriage,  and 
death,  and  the  times  when  these  events  occurred.^''  In 
.  England  the  rule  is  limited  strictly  to  cases  involving  pedi- 
gree, and  does  not  apply  to  proof  of  the  facts  which  go  to 
make  up  pedigree,  such  as  birth,  death,  and  marriage,  when 
they  have  to  be  proved  for  other  purposes.^*  In  "Vermont, 
and  generally  in  this  country,  we  think,  the  rule  goes  fur- 
ther, and  these  facts  may  be  proved  in  that  manner  in  any 
case  where  they  become  material.^^  This  well-known  ex- 
ception to  the  general  rule  excluding  hearsay,  under  which 
certain  declarations  of  deceased  persons  may  be  admitted 
in  cases  of  pedigree,  rests  in  part  on  the  supposed  neces- 
sity of  receiving  such  evidence  to  avoid  a  failure  of  justice, 
and  in  part  on  the  ground  that  individuals  are  generally 
supposed  to  know  and  to  be  interested  in  those  facts  of 

SG  From    tue    valuaWe    opinion    of  58  Haines  v.  Guthrie,  L.  E.  13  Q. 

Bted,  J.,  in  Rollins  v.   Atlantic  City  B.  D.  818. 

K.  Co.,  73  N.  J.  L,  64,  62  Atl.  929.  ,g  j^  ^^  j,^^^^^  ^^  Hnrlburt,  68  Vt. 

r.7  1   Groenl.   Ev.,    §    104;    Stein   v.  ggg    gg  ^   ^   ^_  ^g^    35  ^^^  ^^^ 
Bowman,  38  U.  S.  (13  Pet.)    209,  10  L. 
Ed.  129. 
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family  history  about  which  they  converge,  and  that  they  are 
■generally  under  little  temptation  to  state  untruths  in  re- 
spect to  such  matters  which  might  be  readily  exposed.'^" 
Said  Lord  Chancellor  Eldon:  "Declarations  in  the  family, 
descriptions  in  wills,  descriptions  upon  monuments,  de- 
scriptions in  bibles  and  registry'  books,  all  are  admitted 
upon  the  principle  that  they  are  the  natural  effusions  of  a 
party  who  must  know  the  truth  and  who  speaks  upon  an 
occasion  when  his  mind  stands  in  an  even  position,  without 
any  temptation  to  exceed  or  fall  short  of  the  truth. '"'^  In 
other  words,  the  law  resorts  to  hearsay  evidence  in  cases 
of  pedigree,  upon  the  ground  of  the  interest  in  the  declara- 
tions of  the  person  from  whom  the  descent  is  made  out,  and 
their  consequent  interest  in  knowing  the  connections  of  the 
family.  The  rule  of  admission  is  therefore  restricted  to 
the  declarations  of  deceased  persons  who  were  related  by 
blood  or  marriage  to  the  person,  and  therefore  interested 
in  the  succession  in  question.  From  necessity,  in  cases  of 
pedigree  hearsay  evidence  is  admissible.  But  this  rule  is 
limited  to  the  members  of  the  family,  who  may  be  supposed 
to  have  known  the  relationship  which  existed  in  its  differ- 
ent branches.  The  declarations  of  these  individuals,  they 
being  dead,  may  be  given  in  evidence  to  prove  pedigree; 
and  so  is  reputation,  which  is  the  hearsay  of  those  who  may 
be  supposed  to  have  known  the  fact,  handed  down  from  one 

60  Stark   Ev.,   45;    Best,   Ev.,   10th       a  question  of  pedigree  forms  an  ex- 
ed.,  §  498;  Greenl.  Ev.,  §  103.     As  to       eeption  to  the  general  rule  as  to  the 


family  tradition,  see  note  to  Eisen 
lord  V.  Clum,  126  N.  Y.  552,  12  L, 
E.  A.  836,  27  N.  E.  1024. 

01  Whiteloeke  v.  Baker,  13  Ves. 
514,  33  Eng.  Eeprint,  385;  People  v, 
Fulton  Fire  IBs.  Co.,  25  Wend.  (N, 
Y.)  205;  Fulkerson  v.  Holmes,  117 
U.  S.  389,  29  L.  Ed.  915,  6  Sup.  Ct 
Rep.  780.     Of  course,  when  better  evi 


proof  of  a  particular  fact  by  hearsay, 
reputation,  or  tradition;  and,  in  addi- 
tion to  the  declarations  of  deceased 
persons  who  were  likely  to  know,  unau- 
thentieated  facts  and  entries,  made 
presumably  with  no  m.otive  to  deceive — 
such  as  an  entry  in  a  family  Bible,  and 
inscription  on  a  tombstone,  a  pedigree 
hung  up  in  a  family  mansion,  and  re- 


dence  is  shown  to  be  accessible,  the  citals  in  deeds' — are  competent  evidence 

hearsay  must  be  excluded.     See  on  the  upon  that  issue:  Jackson  v.  Cooley,  8 

subject   of   entries   in   Bibles,    §    316,  Johns.  (N.  Y.)  128;  Young  v.  Sahulen- 

From   the   nature   of  the   case,  berg,  supra. 
Evidence  II — 45 
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to  another,  evidence.  As  evidence  of  tliis  description  must 
vary  by  the  circumstances  of  each  case,  it  is  difficult,  if  not 
impracticable,  to  deduce  from  the  books  any  precise  and 
definite  rule  on  the  subject.  It  is  not  every  statement  or 
tradition  in  the  family  that  can  be  admitted  in  evidence. 
The  tradition  must  be  from  persons  having  such  a  connec- 
tion with  the  party  to  whom  it  relates  that  it  is  natural  and 
likely,  from  their  domestic  habits  and  connections,  that 
they  are  speaking  the  truth,  and  that  they  could  not  be  mis- 
taken.®^ We'  purpose  considering  the  various  kinds  of  evi- 
dence which  may  be  received  in  cases  of  pedigree,  and  in 
which,  of  course,  personal  knowledge  of  the  circumstance 
in  issue  is  first,  and  is  within  the  ordinary  rules  of  evi- 
dence ;  and  next  hearsay  among  relations,  and  family  con- 
duct, and  general  reputation  of  such  long  standing  as  to 
preclude  the  idea  of  fabrication.®^  The  declarations  of  de- 
ceased persons  may  be  received,  subject  to  the  qualifica- 
tions hereafter  named,  when  such  declarations  refer  to  the 
birth,®*  living  or  survival,®^  marriage,®®  issue  or  want  of 
issue,®''  death,®*  the  time,  either  definite  or  relative,  of  those 
facts,®'  relative  age  or  senioritj',''"  name,^^  relationship 
generally,  and  its  degree,''^  or  the  legitimacy,  of  persons 

62  Northern  Pao.  By.  Co.  v.  King,  25  Wend.  (N.  Y.)  205;  King  v.  ITow- 
181  Fed.  913,  104  C.  C.  A.  351;  Stein  ler,  11  Pick.  (Mass.")  302,  22  Am. 
V.  Bowman,  13  Pet.   (U.  S.)   209,  10       Deo.  370. 

L.  Ed.  129.  88  ilason    v.     Fuller,     45     Vt.    29; 

63  MeCarty  v.  Hodges,  2  Edm.  Sel.  Northern  Pae.  Ey.  Co.  v.  King,  181 
Gas.   (N.  Y.)  433.  Fed.  913,  104  C.  C.  A.  351;   1  Tayl. 

64  North  Brookfleld  v.  Warren,   16  Ev.    570. 

Gray    (Mass.),    171;    American   Life  69  Koe    v.    Raivlings,    7    East,    290, 
Ins.  &  T.  Co.  V.  Eosenagle,  77  Pa.  507.  103  Eng.  Reprint,  107;  Webb  v.  Rich- 
es Doe  V.  Pembroke,  11  East,  504,  ardson,  42  Vt.  465;  Bridger  v.  liuett, 
103  Eng.  Reprint,  1098.  2  Fost.  &  F.  35. 

66  Gaujolle  v.  Ferrie,  23  N.  Y.  90;  TO  Doe  v.  Pembroke,  11  East,  504, 
Cunninghams  v.  Cunninghams,  2  Dow.  103  Eng.  Reprint,  1098. 

482,  511,  3  Eng.  Reprint,  939;   Com-  "  Monkton  v.  Attorney  General,  2 

monwealth  v.  Stump,  53  Pa.  132,  91  Eu.ss.  &  M.  158,  39  Eng.  Reprint,  350. 

Am.    Dec.    198 ;    Hill    v.    Burger,    3  72  Doe  v.  Randall,  2  Moore  &  P.  20 ; 

Bradf.  (N.  Y.)  432;  Lyle  v.  Ellwood,  Vowles  v.  Young,  13  Ves.  147,  33  Eng. 

L.  B.  19  Eq.  98,  11  Moak    Eng.  Rep.  Reprint,    247;    Webb    v.    Richardson, 

702.  supra;  Chapman  v.  Chapman,  2  Conn. 

67  People  V.  Fulton  Fire  Ins.   Co.,  347,  7  Am.  Dec.  277. 
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legally  related  by  blood  or  marriage  to  the  declarant.'^* 
But  the  declarations  must  have  been  made  before  the  con- 
troversy in  relation  to  which  they  are  to  be  proved  arose.'^' 
And  here  may  be  noted  the  use  of  the  word  "tradition," 
generally  in  the  sense  of  reputation.  This  inaccurate  ap- 
plication no  doubt  arises  from  the  careless  use  of  the  term- 
inology in  cases  of  pedigree.  Tradition  is  knowledge, 
belief  or  practices,  transmitted  orally  from  father  to  son, 
or  from  ancestors  to  posterity.  When  repute,  reputation 
or  tradition  in  matters  of  pedigree  are  spoken  of,  they 
mean  such  declarations  and  statements  respecting  the  pedi- 
gree as  have  come  down  from  generation  to  generation 
from  deceased  relatives  in  such  a  way  that  even  though  it 
cannot  be  said  or  determined  which  of  the  deceased  rela- 
tives originally  made  them,  or  was  personally  cognizant 
of  the  facts  therein  stated,  yet  it  appears  that  such  declara- 
tions and  statements  were  made  as  family  history,  ante 
litem,  motam,  by  a  deceased  person  connected  by  blood  or 
marriage  with  the  person  whose  pedigree  is  to  be  estab- 
lished.'^^ The  erudite  opinion  in  the  case  last  cited  contains 
among  many  valuable  statements  of  law  the  following: 
"On  reason  and  authority,  we  think  that  the  phrase  'gen- 
eral repute  in  the  family,'  or  'general  reputation  in  the 

73  Elder  v.  State,  123  Ala;  35,  26  55   Or.   «9,   103   Pac.   512,   104  Pac. 

South.  213;  Kelly  v.  MeGuire,  15  Ark.  967,  106  Pap.  444;  Gehr  v.  Fisher,  143 

555;  Anderson  v.  Parker,  6  Cal.  197;  Pa.    311,    22    Atl.    859;     Dobsou    v. 

Malone  v.  Ada,ms,  113  Ga.  791,  84  Am.  Cothran,  34  S.  C.  518,  13  S.  E.  679; 

St.  Eep.  259,  39  S.  E.  507;  Harland  v.  Wall  v.  Lubboek,  52  Tex.  Civ.   App. 

Eastman,  107  111.  535;   De  Haven  v.  405,    118    S.    W.    886;    Davidson    v. 

De   Haven,   77   Ind.    236;    Whalen   v.  Wallingford,  88   Tex.   619,  32   S.  W. 

Nisbet,  95  Ky.  464,  26  S.  W.  188,  16  1030;  Mason  v.  Fuller,  45  Vt.  29;  Du 

Ky.  Law  Eep.  52;  Northrop  V.Hale,  76  Pont  v.  Davis,   30  Wis.   170;   Cox  v. 

Me.  306,  49  Am.  Eep.  615;  Jones  v.  Brice,  159  Fed.  378,  86  C.  C.  A.  378; 

Jones,  36  Md.  447,  11  Am.  Eep.  505;  Blackburn  v.  grawfords,  3  Wall.   (TJ. 

Dawson  v.  Mayall,  45  Minn.  408,  48  S.)   175,  18  L.  Ed.  186. 

N.  W.  12 ;  Morrill  v.  Foster,  33  N.  H.  74  Nehring  v.  MeMurrian,  94  Tex. 

379 ;  Bernards  Tp.  v.  Bedminster  Tp.,  45,  57  S.  W.   943 ;   People  v.  Fulton 

74  N.  J.  L.  92,  64  Atl.  960;   Bisen-  Fire  Ins.  Co.,  25  Wend.  (N.  Y.)   205. 

lord  V.  Clum,  126  N.  Y.  552,  12  L.  R.  See    §§    310,   311,   ante. 

A.    836,    27    N.    E.    1024;    George   v.  75  In  re  Hurlburt,  68  Vt.  366,  35 

United  States,  1  Okl.  Cr.  307,  97  Pac.  L.   E.  A.   794,  35  Atl.   77. 
1052,  100  Pao.  46 ;  State  v.  MeDouaW, 
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family,'  when  applied  to  cases  of  pedigree,  means  declara- 
tions of  deceased  members  of  the  family  made  ante  litem 
motam,  and  family  history  and  tradition,  handed  down  by 
declarations  of  deceased  members  of  the  family,  made  ante 
litem  motam."  The  same  would  be  the  case  when  it  is 
necessary  to  prove  marriage,  birth,  or  death  for  any  other 
purpose.  It  has  been  suggested  that  a  dictum  of  Lord 
Mansfield  lent  color  to  the  statement  that  tradition  was 
evidence  of  pedigree.  But  Lord  Eldon'^^  says :  "It  was  not 
the  opinion  of  Lord  Mansfield,  or  any  judge,  that  tradition, 
generally,  is  evidence  even  of  pedigree :  the  tradition  must 
be  from  persons,  having  such  a  connection  with  the  party, 
to  whom  it  relates,  that  it  is  natural  and  likely,  from  their 
domestic  habits  and  connections,  that  they  are  speaking 
the  truth,  and  that  they  could  not  be  mistaken.'^'^  The 
whole  goes  upon  that:  declarations  in  the  family,  descrip- 
tions in  wills,  descriptions  upon  monuments,  descriptions 
in  Bibles,  and  registry  books,  all  are  admitted  upon  the 
principle,  that  they  are  the  natural  effusions  of  a  party,  who 
must  know  the  truth;  and  who  speaks  upon  an  occasion, 
when  his  mind  stands  in  an  even  position,  without  any 
temptation  to  exceed  or  fall  short  of  the  truth.  But  there 
may  be  many  circumstances,  forming  part  of  the  tradition, 
which  you  would  reject,  taking  the  body  of  the  tradition." 
The  declarations  of  persons  connected  by  marriage  are  re- 
ceived, since  they  are  more  likely  to  be  informed  of  the 
family  of  which  they  have  become  members  than  a  relative 
who  is  only  distantly  connected  by  blood.'^®  Although  it 
was  formerly  considered  doubtful  whether  the  declarations 
of  friends,  servants  and  neighbors  might  not  be  received, 

T8  In  Wbiteloeke  v.  Baker,  13  Ves.  &  M.  165,  39  Eng.  Reprint,  350; 
Jr.  510,  511,  33  Erig.  Reprint,  385.  Slaney  v.  Wade,  7  Sim.  611,  1  Mylne 
For  Canadian  cases,  see  Walker  v.  &  C.  355,  58  Eng.  Reprint,  965;  Rob- 
Murray,  5  0.  R.  638;  Dunlop  v.  Servos,  son  v.  Attorney  General,  10  Clark  & 
5  U.  C.  R.  284.  F.  500,  8  Eng.  Reprint,  820;   Da  vies 

77  Vowles  V.  Young,  13  Vea.  140,  33  v.  Lowndes,  7  Scott  N.  R.  211,  6  Man. 
Bug.  Reprint,  247.  See  the  note,  13  &  G.  525,  134  Eng.  Reprint,  978- 
Ves.    147.  Jewell  v.  Jewell,  1  How.  (U.  S.)  219, 

78  Doe  V.  Randall,  2  Moore  &  P.  25 ;  11  L.  Ed.  108;  People  v.  Fulton  Fire 
Mnnkton  v.  Attorney  General,  2  Buss.  Ins.   Co.,  25  Wondj.   (N.  Y.)    205. 
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the  rule  is  declared  by  nearly  all  tlie  authorities  that  the 
declarations  are  confined  to  those  made  by  legal  relatives.''^ 
In  some  states  evidence  of  common  reputation  is  per- 
missible by  statute.*"  The  declarations  of  the  deceased 
parents  as  to  the  legitimacy  or  illegitimacy  of  their  own 
children  are  admissible. ^^     And  so  is  the  declaration  of  a 


™  Chambers  v.  Morris,  149  Ala.  606, 
48  South.  687 ;  Chapman  v.  Chapman, 
2  Conn.  347,  7  Am.  Deo.  277;  Cham- 
pion V.  McCarthy,  228  111.  87,  10 
Ann.  Gas.  517,  11  L.  E.  A.,  N.  S., 
1052,  81  N.  E.  808;  De  Haven  v. 
De  Haven,  77  Ind.  236;  Northrop  v. 
Hale,  76  Me.  306,  49  Am.  Bep.  615; 
.Tackson  v,  Jackson,  80  Md.  176,  30 
Atl.  752;  Barnum  v.  Barnum,  42  Md. 
251;  Butrick  v.  Tilton,  155  Mass.  461, 
29  N.  E.  1088;  Commonwealth  v. 
Pelch,  132  -Mass.  22;  Backdahl  v. 
Grand  Lodge,  46  Minn.  61,  48  N.  W. 
454;  Caujolle  v.  Perrie,  23^^  Y.  90; 
Jackson  v.  Browner,  18  Johns.  (N. 
Y.)  36;  State  v.  McDonald,  55  Or. 
419,  103  Pac.  512,  104  Pac.  967,  106 
Pac.  444  (founded  on  the  local  stat- 
ute) ;  Boone  v.  Miller,  73  Tex.  557,  11 
S.  W.  551;  Lewis  v.  Bergess,  22  Tex. 
Civ.  App.  252,  54  S.  W.  609;  Branch 
V.  Texas  Lumber  Mfg.  Co.,  56  Fed. 
707,  6  C.  C.  A.  92;  Stein  v.  Bowman, 
13  Pet.  (U.  S.)  209,  10  L.  Ed.  128; 
Conn.  Mut.  Life  Ins.  Co.  v.  Schwenk, 
94  IT.  S.  593,  24  L.  Ed.  294;  Flora  v. 
Anderson,  75  Fed.  217;  Berkeley 
Peerage  Case,  4  Camp.  401. 

80  State  V.  McDonald,  55  Or.  419, 
103  Pac.  512,  104  Pac.  967,  106  Pac. 
444. 

81  As  to  legitiltiacy:  .lackson  v. 
.Jackson,  80  Md.  176,  30  Atl.  752; 
Picken's  Estate,  163  Pa.  14,  25  L.  E. 
A.  477,  29  Atl.  875;  as  to  illegitimwiy : 
Heaton's  Estate,  135  Cal.  385,  67 
Pac.  321;  Haddock  v.  Boston  etc.  Ey. 
Co.,  3  Allen  (Mass.),  298,  81  Am. 
Deo.  656;  State  v.  McDonald,  supra. 


So  are  the  declarations  of  foster  par- 
ents: Alston  V.  Alston,  114  Iowa, 
29,  86  N.  W.  55.  The  rule  that 
declaration-s  of  the  supposed  parent 
and  deceased  members  of  his  or  her 
family  may  be  proven  to  establish 
the  parentage,  where  the  relationship  is 
illegitimate,  is  supported  in  Craufurd 
V.  Blackburn,  17  Md.  49,  77  Am.  Dee. 
323;  Blackburn  ^.  Crawford,  3  Wall. 
(IT.  S.)  175,  18  L.  Ed.  186;  Watson 
V.  Eichardson,  110  Iowa,  673,  80  N. 
W.  407;  and  in  all  these  cases  it  la 
held  that  the  declarations  of  the  puta- 
tive father  may  be  proven.  Unques- 
tionably, by  the  great  weight  of  au- 
thority, the  declarations  of  .the  mother 
and  the  members  of  her  family  are 
competent  to  prove  the  relation  of 
parent  and  child,  without  regard  to 
whether  the  claim  is  that  the  child 
was  legitimate  or  illegitimate.  It  is, 
of  course,  to  be  understood  that  this 
rule  is  applicable  only  in  cases  where 
the  child  was  born  before  marriage  of 
the  mother,  or  in  eases  where  she  had 
never  been  married:  Champion  v.  Mc- 
Carthy, 228  111.  87,  10  Ann.  Cas.  517, 
11  L.  E.  A.,  N.  S.,  1052,  81  N.  E.  808. 
As  to  the  declarations  of  parents  on 
the  question  of  the  heirship  by  stat- 
ute of  illegitimate  children,  see  Smith 
V.  Smith,  140  Wis.  599,  123  N.  W. 
146.  As  to  evidence  of  declarations 
to  show  maternity  of  illegitimate 
child,  see  note  to  Champion  v.  Mc- 
Carthy, 11  L.  B.  A.,  N.  S.,  1052.  Se8 
note  on  "Admissibility  of  Declarations 
to  Show  Legitimate  Eeiationship,"  to 
Champion  v.  McCarthy,  10  Ann.  Cas. 
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deceased  illegitimate  child  that  he  had  an  illegitimate 
brother,  and  of  a  deceased  legitimate  child  that  his  mother 
had  had  a  child  before  marriage,  and  of  a  man  deceased 
that  his  mother  in  law  had  borne  an  illegitimate  child.  ^^ 
But  it  has  been  held  that  the  declarations  of  a  brother  of 
the  father  of  such  children  should  be  rejected  on  the 
ground  that  the  declarant  was  not  a  legal  relative.^''  The 
declarations  of  a  deceased  person  as  to  his  own  marriage  ^* 


521.  See,  also,  In  re  Slaveley,  At- 
torney General,  v.  Brunsden,  24  0.  E. 
324. 

82  Champion  v.  McCarthy,  supra. 

83  Crispin  v.  Doglioni,  3  Swab.  & 
T.  44,  32  L.  J.  Mat.  109,  11  W.  R. 
500;  Northrop  v.  Hale,  76  Me.  306, 
49  Am.  Rep.  615.  But  declarations 
of  mother's  deceased  sister  received: 
Northrop  v.  Hale,  76  Me.  306,  49  Am. 
Rep.  615 ;  deceased  husband's  state- 
ment as  to  legitimacy  of  his  wife  re- 
ceived: Vovples  V.  Young,  13  Ves. 
140,  33  Eng.  Reprint,  247;  Doe  v. 
Harvey,  Ryan  &  M.  297;  but  the 
declarations  of  an  illegitimate  son 
that  his  natural  brother  had  died 
without  issue  were  rejected:  Doe  v. 
Barton,  2  Moody  &  R.  28;  Doe  v. 
Davies,  10  Q.  B.  314,  116  Eng.  Re- 
print, 122.  But  it  must  be  noted 
that  the  rule  limiting  proof  to  eases 
of  legitimate  relationship  has  under- 
gone changes,  principally  statutory. 
Flora  v.  Anderson,  75  Fed.  217,  is  not 
m  harmony  with  the  great  weight  of 
authority.  That  case  followed  the 
English  case  of  Crispin  v.  Doglioni,  3 
Swab.  &  T.  44,  32  L.  J.  Mat.  109,  11 
W.  R.  500,  which  appears  to  have  been 
based  upon  the  common-law  rule  that 
an  illegitimate  is  fiUus  Tmllius.  This 
common-law  rule '  has  been  abrogated 
in  several  states  by  statute:  Miller  v. 
Pennington,  218  111.  220,  1  L.  R.  A., 
N.  S.,  773,  75  N.  B.  919;  Bales  v. 
Elder,  118  111.  436,  11  N.  E.  421;  and, 


where  such  statutes  have  been  enacted, 
Crispin  v.  Doglioni  cannot  be  regarded 
as  authority  to  be  followed.  The 
declarations  sought  to  be  proved  in 
that  case  were  those  of  a  deceased 
brother  of  the  intestate  putative 
father,  and  the  court  held  that  the 
putative  father  had  no  relationship 
with  a  bastard  son,  and  his  declara- 
tions, or  those  of  members  of  his 
faipily,  were  therefore  incompetent: 
Champion  v.  McCarthy,  supra. 

84  Eisenlord  t.  Clum,  126  N.  ,  Y. 
552,  12  L.  R.  A.  836,  27  N.  E.  1024; 
Rex  V.  Brambley,  6  Term  Rep.  330, 
101  Eng.  Reprint,  579;  Craufurd  v. 
Blackburn,  17  Md.  49,  77  Am.  Dec. 
323;  Washington  v.  Bank  for  Savings, 
171  N.  Y.  166,  89  Am.  St.  Rep.  800,  63 
N.  .E.  831.  On  the  admissibility  of 
declarations  of  person  since  deceased 
against  his  or  her  own  marriage,  see 
note  to  Drawdy  v.  Hesters,  in  15  L. 
R.  A.,  N.  S.,  190,  from  which  it  ap- 
pears that  the  courts  are  about  equally 
divided  upon  the  question.  The  fol- 
lowing cases  hold  such  declarations  to 
be  admissible:  Topper  v.  Perry,  197 
Mo.  531,  114  Am.  St.  Rep.  777,  95 
1^.  W.  203;,  Imboden  v.  St.  Louis  etc. 
Trust  Co.,  Ill  Mo.  App.  220,  86  S. 
W.  263;  Craufurd  v.  Blackburn,  17 
Md.  49,  77  Am.  Deo.  323;  Henderson 
V.  Cargill,  31  Miss.  367;  Greeuawalt  v. 
McEnolIey,  85  Pa.  352.  While  they, 
have  been  held  inadmissible  in  Hill 
V.   Hill,  32  Pa.  511;   Hull  v.  Eawes, 
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and  legitimacy*^  have  been  received.  But  it  lias  been  said 
to  be  a  question  of  great  doubt  whether,  under  any  circum- 
stances, the  declarations  of  a  deceased  person  in  which  he 
asserted  his  own  illegitimacy  can  be  received,  except  as  an 
admission  against  himself  and  those  who  claim  under  him 
by  some  title  derived  subsequently  to  the  declarations.^® 
The  fact  that  a  man  was  unmarried  may  be  established  by 
general  reputation  in  the  family.^''  Evidence  of  reputation 
relating  to  descent,  birth,  marriage,  failure  of  issue,  age 
or  death  among  those  relatives  whose  declarations  might 
be  given  in  evidence  after  their  death  is  received  on  ques- 
tions of  pedigree.®*  It  has  even  been  held,  however,  that 
declarations  as  to  time,  place  and  residence  are  admis- 
sible to  identify  certain  persons  as  belonging  to  a  certain 
family.*®     So  far  as  blood  relations  are  concerned,  the  law 


27  Miss.  471;  Thompson  7.  Nims,  83 
Wis.  261,  17  L.  E.  A.  847,  53  N.  W. 
502;  Moore's  Estate,  9  Pa.  Go.  Ct. 
338. 

85  Procur.  General  v.  Williams,  31 
L.  J.  (P.  M.  &  Adm.)  157. 

86  Rex  V.  Eishworth,  2  Q.  B.  476, 
487,  114  Eng.  Reprint,  187;  Proeur. 
General  v.  Williams,  31  L.  J.  (P.  M. 
&  Adm.)  157;  Tayl.  Ev.,  10th  ed., 
§  637;  State  v.  McDonald,  supra. 

87  Jacobs  V.  Fowler,  135  App.  Div. 
713,  119  N.  Y.  Supp.  647. 

88  Rogers  V.  De  Bardeleben  Coal  etc. 
Co.,  97  Ala.  154,  12  South.  81;  Kelly 
V.  McQuire,  15  Ark.  555 ;  In  re  Heaton, 
135  Cal.  385,  67  Pae.  321;  Lamar  v. 
Allen,  108  Ga.  158,  33  S.  E.  958; 
Harland  v.  Eastman,  107  111.  535; 
Uupoyster  v.  Gagani,  84  Ky.  403,  1 
S.  W.  652;  Ewing  v.  Savary,  3  Bibb 
(Ky.),  235;  Barnum  v.  Barnum,  42 
Md.  251;  Pancoast  v.  Addison,  1 
Har.  &  J.  (Md.)  350,  2  Am.  Dee. 
520;  Butrick  v.  Tilton,  155  Mass. 
461,  29  N.  E.  1088;  Eraser  v.'jen- 
nison,  42  Mich.  206,  3  N.  W.  882; 
Henderson  y.   Cargill,  31   Miss.   367; 


Eastman  v.  Martin,  19  N.  H.  152; 
Clark  V.  Owens,  18  N.  Y.  434;  Morgan 
V.  Purnell,  11  N.  C.  95;  In  re  Pickens, 
16,3  Pa.  14,  25  L.  E.  A.  477,  29  Atl. 
875 ;  American  Life  Ins.  etc.  Co.  v. 
Eosenagle,  77  Pa.  507;  Watson  v. 
Brewster,  1  Pa.  381;  Viall  v.  Smith, 
6  E.  I.  417 ;  ■  Morris  v.  Swaney,  7 
Heisk.  (Tenn.)  591;  Elowers  v. 
Haralson,  6  Yerg.  (Tenn.)  494; 
Swink  V.  French,  11  Lea  (Tenn.),  78, 
47  Am.  Eep.  277;  Weiss  v.  Hall  (Tex. 
Civ.  App.),  135  S.  W.  384;  Odom  v. 
Woodward,  74  Tex.  41,  11  S.  W.  925; 
In  re  Hurlburt,  68  Vt.  366,  35  L.  E.  A. 
794,  35  Atl.  77;  Webb  v.  Richardson, 
42  Vt.  465;  Roscommon's  Claim,  6 
Clark  &  F.  97,  7  .Eng.  Reprint,  634; 
Doe  V.  Griffin,  15  East,  293,  13  Rev. 
Eep.  474,  104  Eng.  Eeprint,  855 ;  In  re 
Gregory's  Settlement.  34  Beav.  600, 
55  Eng.  Eeprint,  767;  Doe  v.  Auliljo, 
5  U.  C.  Q.  B.   171. 

89  Byers  v.  Wallace,  87  Tex.  503, 
28  S.  W.  1056,  29  S.  W.  760;  Young 
V.  State,  36  Or.  417,  47  L.  E.  A.  548, 
59  Pac.  812,  60  Pac.  711. 
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does  not  seem  to  have  limited  the  inquiry  within  any  par- 
ticular degree  of  relationship,  although  the  declarations  of 
very  remote  relatives  might  be  entitled  to  very  little 
weight.^"  The  dissolution  of  the  marriage  relation  does 
not  render  inadmissible  declarations  subsequently  made  by 
one  of  the  parties.^^  "Although  there  is  some  conflict  in 
the  cases,  the  weight  of  authority  seems  to  be  that  while 
a  declarant  must  be  shown  by  evidence  aliunde  to  belong 
to  the  family,  it  does  not  appear  to  be  necessary  to  show 
that  he  belonged  to  the  same  branch  of  it."®^  We  need 
scarcely  add  that  the  rule  of  law  admitting  any  kind  of 
hearsay  evidence  in  cases  of  pedigree  rests  upon  the  pre- 
sumption that  the  declaration,  family  history,  or  family 
tradition,  constituting  the  evidence  offered,  comes  from 
persons  having  competent  knowledge  in  respect  to  the  sub- 
ject matter  of  the  declaration,  family  history,  or  tradition. 
When  it  appears  that  the  evidence  of  this  kind  offered  does 
not  come  from  such  a  source,  this  presumption  is  rebutted, 
and  it  becomes  inadmissible.^* 

§  313  (317).  Same  —  Declarant's  relationship  —  How 
proved — Particular  facts. — ^A  very  careful  perusal  of  the 
cases,  and  indeed  of  the  text-books,  is  necessary  to  resolve 
what  is  apparently  a  confused  idea  as  to  when  the  relation- 
ship of  the  declarant  may  be  proved  by  the  declaration 
itself  and  when  it  must  be  supported  by  evidence  aliunde. 

90  Davies  v.  Lowndea,  7  Scott  N.  The  Californian  case  to  which  it  is 

E.    188;    Shrewsbury   Peerage   Case,  appended  also  clearly  expresses  the 

7  H.  L.  Caa.  23,  11  Eng.  Reprint,  1;  naodern  law  of  the  subject. 

People   V.   Pulton  Fire   Ins.   Co.,   25  91  Vowles  v.  Young,  13  Ves.  140, 

Wend.   (N.  Y.)   205;  Butriek  v.  Til-  33   Eng.  Reprint,   247;   Doe   ex   dem. 

ton,  155  Mass.  461,  29  N.  E.  1088;  Northey  v.  Harvey,  Eyan  &  M.  297; 

Byers  v.  Wallace,  87  Tex.  503,  28  S.  Johnson   v.   Lawson,   2   Bing.   92,   9 

W.  1050,  29  S.  W.  760.     As  to  "Ad-  Mo.ore,   194,   130.  Eng.  Eeprint,   237. 

mis'sibility    of   Declarations   of    Eela-  92  Sutler  v.  Gehr,  105  Pa.  577,  51 

tives  of  Claimant  upon  the  Issue  of  Am.  Eep.  207;   Eobb's  Estate,  37  S. 

His  Eelationship   or  Heirship  to  De-  C.  19,  16  S.   E.  241;   Mann  v.   Cav- 

eedent,"  see  note  to  In  re  Hartman,  in  anaugh,  110  Ky.  776,  62  S.  W.  S54. 

36  L.  E.  A.j  N.  S.,  530,  which  eon-  0.1  Lynch  v.  Euthland,  66  Vt,  570, 

tains  valuable  references  to  the  29  Atl.  1015;  In  re  Hurlburt,  sujira. 
leading  English  and  American  cases. 
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One  distinction  to  be  noted  is  that  where  it  is  sought  to  set 
up  some  right  derived  through  the  declarant  and  to  estab- 
lish that  right  by  his  own^  statements  as  to  the  pedigree  of 
the  family  of  which  he  claimed  to  be  a  member,  this  cannot 
be  done  without  precedent  proof  from  other  sources  that 
he  is  what  he  claimed  to  be>  namely,  a  member  of  the 
family.  In  other  words,  the  declaration  is  of  a  self-serv- 
ing nature.  But  when  the  case  is  reversed  and  the  state- 
ment of  the  declarant  is  as  to  the  rights  of  another,  and 
the  plaintiff  is  seeking  to  reach  the  estate  of  the  declarant 
by  evidence  of  what  he  said  with  reference  to  his  family 
and  kindred,  then  while  the  general  rule  is,  that  the  dec- 
larations of  a  deceased  person  are  not  admissible  in  evi- 
dence on  a  question  of  pedigree,  until  there  is  some  proof 
outside  of  such  declarations  that  the  declarant  was  in  fact 
a  member  of  the  family  about  which  he  was  speaking, 
nevertheless,  the  declarations  of  a  decedent,  whose  estate  is 
in  controversy,  that  he  was  related  to  the  one  who  claims 
his  estate,  are  admissible  in  evidence  without  other  proof 
of  the  fact  of  relationship.  While  the  nature  of  the  dec- 
laration is  then  disserving,  that  is  not  the  real  ground  for 
its  admission.  Such  declarations  do  not  derive  their  evi-, 
dential  value  from  that  consideration,  which  is  nevertheless 
a  useful,  if  an  artificial,  aid  in  determining  the  class  to 
which  the  declarations  belong.  The  distinction  we  have 
notfed  is  sufBciently  apparent;  in  the  one  case  the  declara- 
tions are  self-serving,  in  the  other  they  are  competent  from 
reasons  of  necessity."*     Dealing,  then,  with  the  first  of 

94  Malone  v.  Adams,  113  6a.  791,  childr&n  of  one  Thiomas  Wise,  of  a 

84  Am.  St.  Eep.  259,  39  S.  E.  507.  named  town  in  Amelia  county,  Vir- 

In  the  opinion  in  this  case  the  fol-  ginia;     that     their     father     had     a 

lowing    instructive,  reference    to    the  younger    brother    Charles,    who   left 

subject  is  made.     A  case  peculiarly  that    state    forty    years    previously, 

in  point  is  that  of  Wise  v.  Wynn,  59  and  that  nothing  had  been  heard  of 

Miss.    588,   42    Am.    Rep.    381.     One  him  since.     They  then  sought  to  in- 

Charles  Wise,  who  had  lived  in  Miss-  troduee   the   testimony   of   two   wit- 

issippi    for   forty   years   and    whose  nesses    to    the    effect    that    Charles 

antecedents  were  entirely  unknown.  Wise,   whose  estate   was   in  question, 

died    intestate.     His   supposed    heirs  bad  told  them  that  he  had  a  brother 

at   law  proved  that  they  were  the  Thomas,  who  lived  in  the  town  above 
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these  propositions,  the  relationship  of  the  declarant  cannot 
be  proved  by  the  declaration  itself.     There  must  be  some 


mentioned,  and  that  he  himself  had 
Jived  there.  The  court  held  that 
these  declarations  were  admissible. 
Judge  Chalmers,  who  delivered  the 
opinion  in  that  case,  discusses  the 
question  so  clearly  and  so  forcibly 
that  we  cannot  attempt  to  better 
express  our  views  in  regard  thereto 
than  by  quoting  and  adopting  as 
our  own  the  following  admirable 
presentation  by  him  of  the  law  on 
the  subject:  "The  general  rule  un- 
doubtedly is,  that  before  hearsay 
declarations  in  matters  of  pedigree 
cap  be  introduced  in  evidence,  some 
proof  dehors  the  declarations  must 
be  made  that  the  declarant  was  in 
fact  a  member  of  the  family  about 
which  he  is  speaking.  It  was  unan- 
imously so  ruled,  by  all  the  judges 
in  the  Banbury  Peerage  Case,  2  Sel. 
N.  P.  764,  where  the  petitioner 
sought  to  introduce  in  evidence  the 
statements  and  depositions  contained 
in  a  chancery  litigation  conducted 
more  than  one  hundred  and  fifty 
years  before,  in  which  an  ancestor 
of  the  petitioner  styled  himself  and 
was  styled  by  those  who  professed 
to  belong  to  the  family,  the  legiti- 
mate son  of  A  B.  It  was  held  that 
such  statements  were  not  admissible, 
though  upon  a  question  of  pedigree, 
until  it  could  be  shown  by  proof 
aliunde  that  those  making  these 
statements  actually  were  members 
of  the  family  as  to  which  the  claim 
was  preferred.  The  same  doctrine 
is  announced  in  Monkton  v.  Attor- 
ney General,  2  Buss.  &  M.  147, 
though  it  may  perhaps  be  doubted 
whether  the  conclusion  reached  in 
that  ease  does  not  offend  against  the 
doctrine.     But    in    these    and    many 


other  cases  of  a  similar  character 
which  might  be  cited,  the  attempt 
was  to  set  up  some  right  derived 
through  the  declarant,  and  to  estab- 
lish that  right  by'his  own  statements 
as  to  the  pedigree  of  the  family  of 
which  he  claimed  to  be  a  member. 
It  seems  manifest  that  this  cannot 
be  done  without  precedent  proof  from 
other  sources  that  he  is  what  he 
claims  to  be,  to  wit,  a  member  of 
the  family.  Thus,  if  Charles  Wise 
had  married  here  and  left  children, 
it  is  clear  that  those  children  could 
not  have  claimed  any  interest  in  the 
estate  of  Thomas  Wise,  in  Virginia, 
by  virtue  alone  of  their  father's 
statement  that  Thomas  was  his 
brother.  But  how  is  it  when  the  case 
is  reversed,  and  a  plaintiff  is  seek- 
ing to  reach  the  estate  of  the  de- 
clarant by  evidence  of  what  he  said 
with  reference  to  his  family  and 
kindred.  It  is  quite  clear  that  I 
cannot  establish  my  right  to  share 
in  the  estate  of  A  by  proof  alone  of 
the  fact  that  my  father  declared  in 
his  lifetime  that  A  waa  his  brother; 
but  I  may  not  do  so  by  showing  that 
A  himself  so,  declared?  Upon  this 
question  we  find  a  singular  dearth 
of  authorities.  In  Adie  v.  Common- 
wealth, 25  Gratt.  (Va.)  712,  a  case 
strikingly  like  this  in  all  its  fea- 
tures, testimony  of  this  character 
seems  to  have  been  admitted  with- 
out objection,  and  so,  also,  in  Cuddy 
V.  Brown,  78  111.  415.  In  MofSt  >. 
Witherspoon,  10  Ired.  (32  N.  C.) 
185,  persons  who  claimed  to  be  the 
nephews  and  nieces  of  Mrs.  Dona- 
hee  in  an  ejectment  suit  brought 
after  her  death  to  recover  certain 
real  estate  belonging  to  her  during 
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independent  proof  of  this  fact.*'  Thus,  the  declarations 
as  to  the  marriage  which  constitutes  the  affinity  of  the  de- 
clarant are  not  such  evidence  aliunde  as  the  law  requires. 
In  Doe  V.  Fuller,  Chief  Justice  Best  said:  "If  there  were 
no  other  evidence  than  the  declarations  of  John  to  show 
that  James  was  a  member  of  the  family,  they  could  not 
have  been  received  as  that  would  be  carrying  the  rule  as  to 
the  admissibility  of  hearsay  evidence  further  than  has  been 
ever  yet  done,  viz.,  to  allow  a  party  to  claim  an  alliance 


her  life,  were  permitted  to  prove 
that  she  had  declared,  many  yeara 
before  her  death,  that  the  mother  of 
the  plaintiffs  was  her  only  sister, 
and  no  proof  of  heirship  other  than 
this  seems  to  have  been  offered.  In 
Shields  v.  Boucher,  1  De  Gex  &  S. 
40,  63  Eng.  Reprint,  962  (a  case  to 
which  we  ihave  not  had  access,  but 
which  is  referred  to  at  length  in 
Wharton  on  Evidence,  §  208,  note 
4),  Sir  Knight  Bruce  expressed  the 
strong  conviction  that,  in  a  contro- 
versy purely  genealogical,  declara- 
tions made  by  a  deceased  person,  as 
to  where  he  or  his  family  came  from, 
of  what  place  his  father  was  desig- 
nated, and  what  occupation  he  fol- 
lowed, would  be  admissible,  and 
might  be  most  material  evidence  for 
the  purpose  of  identifying  and  in- 
dividualizing the  person  and  family 
under  discussion.  Independently  of 
these  or  any  authorities,  we  think, 
ex  necessitate  rei  and  as  a  matter  of 
common  sense,  that  declarations 
such  as  were  offered  here  and  under 
the  circumstances  here  existing, 
should  always  be  received  in  evi- 
dence. Th«y  stand  to  some  extent 
upon  the  footing  of  deelarationg 
against  interest,  or  of  what  Whar- 
ton calls  'self-disserving  declarations.' 
If  they  be  not  admitted,  there' 
must     be    in    many    cases     a     fail- 


ure of  justice.  No  man  who  knew 
Charles  Wise  in  Virginia  ever  saw 
him  here,  and  no  man  who  knew 
him  here  ever  saw  him  in  Virginia; 
and  if  we  reject  his  own  statements 
as  to  who  he  was,  and  whence  he 
came,  these  inquiries  must  remain 
forever  unanswered.  If  such  be 
the  rule  of  law,  it  must  be  impos- 
sible legally  to  establish  the  iden- 
tity of  very  many  travelers  who  die 
amongst  strangers  in  distant  lands, 
although  in  point  of  fact  there  may 
npt  be  in  any  man's  mind  the  slight- 
est doubt  as  to  who  they  were." 
95  Berkeley  Peerage  Case,  4  Camp. 
419;  Bex  v.  All  Saints,  7  Barn.  &  C. 
789,  108  Eng.  Reprint,  916;  Attorney 
General  v.  Cohler,  9  H.  L.  Cas.  660, 
11  Eng.  Reprint,  885;  Blackburn  v. 
Crawfords,  3  Wall.  (U.  S.)  175,  18 
L.  Ed.  186;  Thompson  v.  Woolf,  8 
Or.  454;  Sitler  v.  Gehr,  105  Pa.  577, 
51  Am.  Rep.  207;  Pulkerson  v. 
Holmes,  117  U.  S.  389,  29  L.  Ed. 
915,  6  Sup.  Ct.  Rep.  780.  Proof 
of  presence  in  the  family  has 
been  held  sufficient:  In  re  Hea- 
ton's  Estate,  135  Cal.  385,  67  Pac. 
321.  See  note  on  "Admissibility  of 
Declarations  of  Relationship  to  De- 
cedent in  Behalf  of  Relative  of  De- 
clarant Who  is  Claimant  of  Dece- 
dent's Estate,"  to  In  re  Hartman,  21 
Ann.  Cas.  1305. 
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with  a  family  by  the  bare  assertion  of  it."^®  This  is  a 
preliminary  question  for  the  judge  to  determine,®'^  and  finds 
ample  support  in  authoritative  cases."*  As  to  the  second 
proposition,  there  is  also  abundant  and  clear  support  from 
modern  cases.  In  a  proceeding  involving  the  establish- 
ment of  relationship  with  a  testator,  declarations  made  by 
a  father  to  his  daughter,  during  the  lifetime  of  a  testator, 
to  the  effect  that  the  testator  was  his  brother,  are  admis- 
sible in  evidence  to  prove  that  the  declarant  and  the  tes- 
tator were  brothers,  and  that  the  person  to  whom  the 
declarations  were  made  was  the  niece  of  the  testator,  not- 
withstanding there  was  no  other  preliminary  proof  of  the 
relationship.  Such  declarations  are  rendered  competent 
from  reasons  of  necessity,  but  as  a  safeguard  against  the 
possibility  of  their  being  declarations  in  the  interest  of  the 
party  making  them,  it  is  required  that  they  must  have  been 
made  before  any  controversy  over  property  arose."*  The 
question  of  the  relationship  of  the  declarant  to  both 
branches  has  died  a  natural  death,  and  there  is  no  longer 
need  to  discuss  such  a  self-evident  proposition:  "It  is  some- 
times said  that  where,  for  example,  the  question  is  whether 
A  is  B's  heir,  the  declarant  must  appear  to  be  related  to 
B,  and  not  merely  to  A:  this  seems  erroneous,  however, 
since  all  relationship  is  mutual,  and  the  question  whether 

86  Doe  V.  Bandall,  2  Moore  &  P.  206,  21  Ann.  Cas.  1302,  107  Pac. 
22;  Blackburn  v.  Crawfords,  3  Wall.  105,  approved  and  followed  in  Ee 
(U.  S.)  175,  IS  L.  Ed.  186.  Clark's  Kstate,  13  Cal.  App.  786,  110 

87  Doe  V.  Davies,  11  Jur.  607,  10  Pae.  828.  The  same  case  holds  that 
Q,  B.  314,  116  Eng.  Eeprint,  122.  in  such  a  proceeding  evidence  that 

08  Brown  v.  Lazarus,  5  Tex.  Civ.  two  men,  having  the  same  surnam*, 

App.   81,  25   S.   W.   71;   De  Leon  v.  called  each  other  brother,  that  each 

McMurray,  5  Tex.  Civ.  App.  280,  23  spoke  to  the  other  by  his  first  name, 

S.   W.   1038;   Anderson   v.    Smith,   2  and  that  theil-  conversation  and  con- 

Maekey  (D.  C),  275;  Green  v.  Nor-  duct  indicated  relationship  and  was 

ment,  5  Mackey  (D.  C),  80;  Welch  consistent   with   the   fact   that   they 

V.  Lynch,  30  App.  D.  C.  122;  Greene  were   brothers,   suffices   to    establish 

V.    Almand,    111    Ga,    735,   36    S.    E.  the  fact   of  such   relationship.     The 

957;  Layton  v.  Kraft,  111  App.  Div.  presumptions  of  legitimacy  and  from 

842,  98  N.  Y.  Supp.  72;  Doe  ex  dem.  the  identity  of  name  supply  the  fact 

Dunlop  V.  Servos,  5  U.  C.  Q.  B.  284.  that  they  were  legitimate  children  of 

80  Estate    of    Hartman,    157    Cal.  the  same  father. 
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A  is  related  to  B  or  a  member  of  B's  'famil}'  is  also  and 
just  as  much  a  question  as  whether  B  is  related  to  A  or  a 
member  of  A's  family,  and  on  this  point  a  person  claiming 
to  belong  to  A 's  family  is  competent  to  speak ;  the  circum- 
stance that  the  estate  to  be  claimed  is  A's  or  B's 
family  being  immaterial."'""  Another  distinction  has 
been  pointed  out  which  goes  to  the  root  of  the  rule  as  to 
aliunde  establishment  of  relationship.  In  the  important 
California  case  to  which  frequent  reference  has  been  made,^ 
the  court  says:  "But,  for  the  most  part  the  statements  to 
this  effect  in  the  opinions  mean  no  more  than  that  the  dec- 
larations of  persons  not  of  kin,  either  to  the  claimant  or 
to  the  person  from  whom  descent  is  claimed,  cannot  be  ad- 
mitted to  prove  kinship."^  We  prefer,  however,  that  laid 
down  in  the  Mississippi  case  we  have  cited.*  In  cases 
where  the  relationsiiip  is  difficult  of  proof,  slight  evidence 
may  suffice;*  since  the  relationship  of  the  declarant  with 
the  family  might  be  as  difficult  to  prove  as  the  very  fact 
in  controversy.^  Nor  need  the  exact  degree  of  relationship 
be  proved;®  nor  is  it  necessary  that  the  declarant  should 
name  the  person  from  whom  he  obtained  his  information.'' 
Wlien  the  declarations  come  from  the  proper  source,  that 
is,  from  legal  relatives  since  deceased,  they  are  admissible 
although  they  consist  of  hearsay  upon  hearsay.  "Even 
general  repute  in  the  family,  proved  by  the  testimony  of  a 
surviving  member  of  it,  has  been  considered  as  falling 
within  the  rule.  Moreover,  it  is  not  necessary  to  show  that 
the  declarations  were  contemporaneous  with  the  events  to 
which  they  relate,  for,  as  Lord  Brougham  has  well  ob- 
served, such  a  restriction  in  pedigree  'would  defeat  the  pur- 
pose for  which  hearsay  is  let  in  by  preventing  it  from  ever 

100  1  Greenl.  Ev.,  16th  ed.,  §  114o.  385,  80  Am.  St.  Eep.  730,  59  N.  E. 

1  Estate   of  Hartman,  supra.  135. 

2  Rulofson    V.    Billings,    140    Cal.  5  Fulkerson  v.  Holmes,  supra. 
452,   74   Pac.   35;    Estate   of  James, 

124  Cal.  653,  57  Pac.  578,  1008.  '  ^"^^^^  ^-  ^'"'°&   ^^  Ves.   147, 

3  Wise  V.  Wynn,  supra.  ^^  ^"S-  Reprint,  247. 

*  Doe   V.   Randall,   2  Moore   &  P.  ■?  Jewell  v.  Jewell,  1  How.  (U.  S.) 

20j  Young  V.  Shulenberg,  165  N.  Y.       219,  11  L.  Ed.  108. 
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going  back  beyond  the  lifetime  of  the  person  vrhose  dec- 
laration is  to  be  adduced  in  evidence ' ;  and,  to  use  a  homely 
illustration,  it  vs^ould  even  render  inadmissible  the  state- 
ment of  a  deceased  person  as  to  the  maiden  name  of  his 
own  grandmother."*  In  cases  of  pedigree  the  declara- 
tions, to  be  admissible,  need  not  be  part  of  the  res  gestae; 
if  they  were  they  would  be  admissible  on  that  ground  irre- 
spective of  any  question  of  their  admissibility  as  in  a  case 
of  pedigree.'  Nor  need  the  declarations,  to  be  admissible, 
be  upon  the  knowledge  of  the  declarant,  as  this  requirement 
would  def<,'at  the  main  object  of  permitting  this  class  of 
testimony.^"  The  witness  testifjdng  as  to  the  fact  need 
not  be  related  to  the  declarant;  any  person  otherwise  com- 
petent may  testify."  In  cases  of  pedigree  the  hearsay  tes- 
timony is  not  confined  to  ancient  facts,  but  extends  also  to 
matters  which  have  recently  transpired ;  and  is  not  to  be  re- 
jected although  there  may  be  living  witnesses  to  the  same 
fact.^^  While  this  last  proposition  has  the  imprimatur  of 
the  case  cited,  it  is  qualified  in  a  much  later  case,^^  which 
says:  "To  satisfy  the  rule  that  the  best  evidence  must  be 
produced  and  to  show  necessity,  it  is  made  a  condition  of 
their  admission  that  the  declarant  is  dead  at  the  time  they 
are  offered,  or  out  of  the  jurisdiction;  and  they  are  some- 
times excluded  when  it  appears  that  they  are  living  persons 
whose  testimony  on  the  subject  could  be  produced."  And 
in  an  ejectment  case  in  New  York,  which  involved  the  ques- 

8  Tayl.  Bv.,  10th  ed.,  §  639,  and  S.  W.  652,  8  Ky.  Law  Eep.  392; 
eases  cited;  Eaton  v.  Tallmadge,  24  Waldron  v.  Tuttle,  4  N.  H.  371; 
Wis.  217.  Arents  v.  Long  Island  E.  Co.,  156  N. 

9  Eisenlord  v.  Clum,  126  N".  T.  Y.  1,  50  N.  B.  422;  Kirby  v.  Hayden, 
552,  12  L.  B.  A.  836,  27  N.  E.  1024.  44  Tex.  Civ.  App.  207,  99  S.  W.  746; 

10  Eisenlord  v.  Clum,  126  N.  Y.  Nunn  v.  Mayes,  9  Tex.  Civ.  App. 
552,  12  L.  B.  A.  836,  27  N.  E.  1024;  366,  30  S.  W.  479;  Mason  v.  Fuller, 
Monkton  v.  Attorney  General,  2  Buss.  45  Vt.  29;  Du  Pont  v.  Davis,  30  Wis. 
&  M.   147.  170. 

o  ''^'^:L"-^'T'  '''  ^i'-  f '   'I  ''  Ei=-1"^   -•    Clum,    126    N.   Y. 

^°f"\l^^''nt^  ^'  Z^"r"\\  552,  12  L.  E.  A.  836,  27  N.  E.  1024; 


Oal.  197;  Champion  v.  McCarthy, 
228  111.  87,  10  Ann.  Gas.  517,  11  L. 
E.  A.,  N.  S.,  1052,  81  N.  E.  808; 
Dupoyster  v.  Gagani,  84  Ky.  40-3,  1  13  In  re  Hartman,  supra. 


Vowles  V.  Young,   13  Ves.   140,   103 
Eng.  Reprint,  247.     See  §  318,  post. 
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tion  of  heirship,^*  we  find  the  question  discussed  in  these 
terms:  "The  burden  of  showing  the  death  or  in  other 
words,  a  complete  title  in  the  plaintiffs,  was  incumbent  on 
them.  The  proof  of  death  entirely  fails,  because  wholly 
inadmissible  as  hearsay.  The  fact  was  susceptible  of 
definite  proof ;  it  was  of  recent  occurrence,  and  should  have 
been  positively  established.  Family  tradition  of  the  death 
of  a  member,  except  the  declarants  be  themselves  dead,  is 
inadmissible.^^  Hearsay  evidence,  as  applied  to  the  fact 
of  death,  is  governed  by  the  same  rules  applicable  to  any 
other  fact  in  litigation.  It  is  only  admitted,  because  of  the 
necessity  of  the  case,  to  establish  propositions  which  can- 
not be  established  by  direct  or  primary  evidence.  In  this 
case,  there  was  no  necessity  of  a  resort  to  secondary  evi- 
dence. The  alleged  death  was  recent.  It  occurred  in  the 
state  of  Texas.  It  could  have  been  proved  by  living  wit- 
nesses, whose  testimony  could  have  been  obtained  upon 
commission,  and  when  thus  attainable  it  is  the  only  com- 
petent evidence,  and  must  be  adduced."^*    As  we  have 

14  Fosgate  v.  Herkimer  Mfg.  Co.,  direct  evidence  is  not  attainable; 
12  Barb.  (N.  Y.)   352.  that   all   memorials   of  the  fact  are 

15  Stein  V.  Bowman,  13  Pet.  lost;  and  that  there  are  no  wit- 
(U.  S.)  209,  10  L.  Ed.  129;  1  nesses  living.  (2  Phil.  Ev.,  4th  Am. 
Phil.  Ev.  194,  197;  Jackson  ex  dem  ed.,  238;  Jackson  v.  Browner,  18 
Garland  et  al.  v.  Browner,  18  Johns.  Johns.  (N.  Y.)  136.)  In  the  last 
(N.  Y.)  36.  case,  Spencer,  C.  J.,  alluding  to  the 

10  Mima  Queen  v.  Hepburn,  7  ease  of  Higham  v.  Eidgway,  10 
Cranch  (U.  S.),  290,  3  L.  Ed.  348;  1  East,  109,  103  Eng.  Reprint,  717 
Greenl.  Ev.,  §  124;  Jackson  ex  dem.  says:  "Mr.  Justice  Le  Blanc  lays 
People  V.  Etz,  5  Cow.  (N.  Y.)  314.  down  the  rule  of  evidence  in  eases  of 
It  is  well  settled  that  hearsay  of  pedigree  with  perspicuity,  and  places 
death  is  only  admissible  under  the  it  on  a  reasonable,  ground.  He  con- 
same  limitations  and  restrictions  as  siders  it  as  a  departure  from  the 
on  a  question  of  pedigree.  (Cowen  strict  rules  of  evidence,  on  account 
&  Hill's  Notes,  p.  612,  and  cases  of  the  great  difficulty  of  proving 
cited.)  And  the  ground  upon  which  remote  facts  in  the  ordinary  way 
the  admission  of  secondary  evidence,  by  living  witnesses";  and  on  this 
in  cases  of  pedigree,  rests,  is,  that  ground,  he  says,  "hearsay  and  rep- 
from  the  great  lapse  of  time,  re-  utation  (which  latter  is  the  hearsay 
moteness  of  the  occurrence,  or  other  of  those  who  may  be  supposed 
circumstances,  the  law  presumes,  for  to  have  known  the  fact,  handed 
the  ends  of  justice,  that  original    or  down   from  one   to    another),   have 
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seen,  when  tlie  inquiry  relates  to  matters  of  public  or  gen- 
eral interest,  statements  in  regard  to  particular  facts  are 
excluded;  and  only  declarations  as  to  general  reputation 
are  admitted.  But  in  matters  of  pedigree  the  reputation 
depends  upon  particular  facts  such  as  marriage,  birth  or 
death;  and  necessarily  the  hearsay  of  the  family  as  to  these 
particular  facts  is  admitted."  There  have  been  excep- 
tional cases  in  which  it  has  been  held  that  general  repu- 
tation among  a  person's  friends  and  acquaintances  is 
admissible  to  prove  his  death  ;^^  but  they  established  dan- 
gerous precedents  on  unsatisfactory  reasons.'"  The  times 
when  any  of  these  events  happened  may  be  proved  by  the 
same  kind  of  evidence.^"  Thus,  such  "declarations  were  re- 
ceived to  show  the  time  of  birth  of  a  child  in  the  family,^^ 
and  to  show  the  relative  seniority  of  three  sons  born  at  one 
time.^2  In  England  such  declarations  seem  to  be  admitted, 
if  coming  from  the  proper  source,  when  they  relate  to  the 


been  admitted  in  eases  of  pedigree." 
Under  this  reasonable  rule,  relation- 
ship, family  membership,  and  death 
have  been  allowed  to  be  proved  by 
family  tradition,  when  there  are  no 
witnesses  living  who  could  testify 
to  the  fact.  So,  too,  evidence  of 
long  absence  in  a  foreign  land,  and 
reputed  death,  has  been  allowed. 
Jackson  ex  dem.  Miner  v.  Boneham, 
,15  Johns.  (N.  Y.)  226.  Entries  in 
family  Bibles  are  admitted  in  cases 
of  pedigree:  Leggett  v.  Boyd,  3 
Wend.  (N.  Y.)  376;  but  only  when 
there  is  no  living  witness  who  can 
speak  to  the  recorded  fact. 

17  Berkeley  Peerage  Case,  4  Camp. 
415;  Eisenlord  v.  Clum,  126  N.  Y. 
552,  12  L.  E.  A.  836,  27  N.  E.  1024; 
Houlton  V.  Manteuffel,  51  Minn.  185, 
53  N.  W.  541;  1  Greenl.  Ev.,  §  104. 

18  Eirghouse  v.  Keever,  49  111. 
470,  and  Ewing  v.  Savary,  3  Bibb 
(Ky.),  235.  In  the  former  of 
these  oases,  it  was  admitted,  as  was 
Bald,  because   the   deceased   left   no 


kindred  that  was  known.  In  the 
latter  the  court  said  such  evidence 
was  admissible  when,  as  in  that  case, 
the  death  happened  out  of  the  state. 

19  In  re  Hurlburt,  supra,  where 
they  are  keenly  criticised  and  cases 
opposing  are  carefully  noted.  The 
opinion  says  that  the  better  rule  is 
that  which  excludes  as  evidence 
such  general  reputatio^n  of  death 
among  friends  and  acquaintances. 
Some  of  the  cases  holding  such  rep- 
utation admissible  limit  its  admis- 
sibility to  cases  where  the  fact  to  be 
proved  is  ancient,  and  better  evi- 
dence is  not  attainable.  Such  a 
case  is  Birney  v.  Hann,  3  A.  K. 
Marsh.   (Ky.)  322,  13  Am.  Dec.  167. 

20  Beatty  v.  Nail,  6  Ir.  L.  Eec, 
N.  S.,  17;  Kidney  v.  Cockburn,  2 
Euss.  &  M.  168,  39  Eng.  Eepriiit, 
358;  Du  Pont  v.  D.'^vis,  30  Wis.  170. 

21  Clements  v.  Hunt,  1  Jones  (46 
N.  C),  400, 

22  Tayl.  Ev.,  10th  ed.,  644. 
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place  at  whicli  any  such,  fact  occurred.^'  But  by  the  weight 
of  authority  in  this  country  the  place  of  a  person's  birth 
or  death  cannot  be  proved  by  hearsay  evidence.^*  So  hear- 
say is  not  admissible  under  this  exception  to  prove  the  legal 

-not  cease  to  be  deemed  to  be  rele- 
vant because  they  were  made  for  the 
purpose  of  preventing  the  question 
from  arising.  This  condition  applies 
also  to  statements  as  to  public  and 
general  rights  or  customs  and  mat- 
ters of  public  and  general  interest." 
One  of  Stephen's  illustrations  calls 
for  reproduction:  "The  question  is 
which  of  the  three  sons  (Fortunatus, 
Stephanus  and  Achaieus)  born  at  a 
birth  is  the  eldest.  The  fact  that 
the  father  said  Achaieus  was  the 
youngest,  and  he  took  their  names 
from  St.  Paul's  Epistles  (see  1  Cor. 
xvi,  17),  and  the  fact  that  a  relation 
present  at  the  birth  said  that  she 
tied  a  string  round  the  second  child's 
arm  to  distinguish  it,  are  relevant": 
Tayl.  Ev.,  10th  ed.,  §  646.  See  Rex 
V.  Erith,  8  East,  539,  103  Eng.  Re- 
print, 450;  Doe  v.  Griffin,  l5  East, 
293,  104  Eng.  Reprint,  855;  Adams 
V.  Swansea,  116  Mass.  591. 

24  Union  v.  Plainfield,  39  Conn. 
563;  Greenfield  v.  Camden,  74  Me. 
56;  Tyler  v.  Flanders,  57  N.  H.  618; 
McCarty  v.  Terry,  7  Lans.  (N.  Y.) 
336;  'Vyilmington  v.  Burlington,  4 
Pick.  (Mass.)  174;  Braintree  v. 
Hiugham,  1  Pick.  (Mass.)  245.  But 
such  declarations  have  been  held  ad- 
missible for  the  purpose  of  identifi- 
cation: Young  V.  State,  36  Or.  417, 
47  L.  R.  A.  548,  59  Pac.  812,  60  Pac! 
711;  Wise  v.  Wynn,  59  Miss.  588,  42 
Am.  Rep.  381;  Byers  v,  Wallace^  87 
Tex.  503,  28  S.  W.  1056,  29  S  W 
760.  ■       ■ 


23  From  Reynolds'  Stephen  on 
Evidence,  we  extract  Article  31,  which 
contains  the  English  rule:  "A  dec- 
laration is  deemed  to  be  relevant 
(subject  to  the  conditions  herein- 
after mentioned)  if  it  relates  to  the 
existence  of  any  relationship  be- 
tween piersons,  whether  living  or 
dead,  or  to  the  birth,  marriage  or 
death  of  any  person,  by  which  such 
relationship  was  constituted  or  to 
the  time  or  place  at  which  any 
such  fact  occurred,  or  to  any  fact 
immediately  connected  with  its  oc- 
currence. Such  declarations  may 
express  either  the  personal  knowl- 
edge of  the  declarant,  or  informa- 
tion given  to  him  by  other  persons 
qualified  to  be  declarants,  but  not 
information  collected  by  him  from 
persons  not  qualified  to  be  declar- 
ants. They  may  be  made  in  any 
form  and  in  any  document  or  upon 
anything  in  which  statements  as  to 
relationship  are  commonly  made. 
The  conditions  above  referred  to  are 
as  follows:  (1)  Such  declarations  are 
deemed  to  be  relevant  only  in  eases 
in  which  tl;e  pedigree  to  which  they 
relate  is  in  issue,  and  not  to  cases 
in  which  it  is  only  relevant  to  the 
issue.  (2)  They  must  be  made  by  & 
declarant  shown  to  be  legitimately 
related  by  blood  to  the  person  to 
whom  they  relate;  or  by  the  husband 
or  wife  of  such  a  person.  (3)  They 
must  be  made  before  the  ques- 
tion in  relation  to  which  they  are 
to  be  proved  has  arisen;  but  they  do 
Evidence  II — 48 
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status  of  a  person,  as  that  such  person  was  a  slave  or  a 
freeman,-^  or  that  he  was  under  guardianship.^® 

§  314  (318).  Are  the  declarations  limited  to  cases  where 
pedigree  is  the  direct  subject  of  the  suit. — By  the  weight 
of  authority  a  case  is  not  necessarily  one  of  pedigree  be- 
cause it  may  involve  questions  of  birth,  parentage,  age  or 
relationship.  Where  these  questions  are  merely  incidental, 
and  the  judgment  will  simply  establish  a  debt  or  a  per- 
son's liability  on  a  contract,  or  his  proper  settlement  as  a 
pauper  or  other  things  of  that  nature,  the  case  is  not  one 
of  pedigree,  although  questions  of  marriage,  legitimacy, 
death  or  birth  are  incidentally  inquired  into.^'^  But  if  the 
question  of  pedigree  is  incidental,  the  declarations  are 
equally  by  the  weight  of  authority  admissible.  The  word 
' '  pedigree, ' '  however,  in  this  connection  is  used  in  its  strict 
sense,  and  excludes  that  which  may  be  only  an  element  of 
it.  For  example,  a  question  of  age  per  se  is  not  a  question 
of  pedigree.  Equally  a  question  of  age  may  involve  or  be 
involved  in  one  of  pedigree.  Taylor,  while  approving  the 
statement  that  there  appears  to  be  no  foundation  for  any 
distinction  between  cases  where  a  matter  of  pedigree  is 
the  direct  subject  of  the  suit  and  other  cases  where  it 
occurs,  incidentally  said:  "Yet  the  declarations  of  relatives 
will  not  necessarily  be  admissible  whenever  the  birth,  mar- 
riage or  death  of  a  party  forms  the  subject  of  controversy; 
but  such  proof  would  seem  to  be  confined  to  cases  which 
directly  or  indirectly  involve  some  question  of  relationship, 

25  Mima  Queen  v.  Hepburn,  7  Whittuck  v.  Waters,  4  Car.  &  P.  375; 
Craneh  (U.  S.),  29Q,  3  L.  Ed.  348.  Haines  v.  Guthrie,  13  Q.  B.  Div. 
In  Vaughan  v.  Phebe,  Mart.  &  Y.  818,  53  L.  J.  (Q.  B.)  521;  People  v. 
(Tenn.)  5,  17  Am.  Dec.  770,  a  per-  Mayne,  118  Cal.  516,  62  Am.  St.  Eep. 
son  was  allowed  to  establisli  his  256,  50  Pac.  554;  Commonwealth  v. 
l:reedom.  Felch,  132  Mass.  22;   State  v.  Mar- 

26  Jones  V.  Letcher,  13  B.  Mon.  shall,  137  Mo.  463,  36  S.  W.  619,  39 
(Ky.)  363.  S.   W.   63;   Fidelity  Mutual   L.   Ins. 

27  Eisenlord  v.  Clum,  126  N.-  Y.  Co.  v.  Mettler,  185  U.  S.  308,  46  L. 
552,  12  L.  R.  A,  836,  27  N.  E.  1024;  Ed.  923,  22  Sup.  Ct.  Eep,  662. 
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and  in  which  the  fact  sought  to  be  established  by  hearsay 
is  required  to  be  proved  for  some  genealogical  purpose.  "^^ 
Taylor  also  cites  the  illustration,  among  others,  that  in 
proof  of  the  plea  of  infancy,  hearsay  is  inadmissible;-" 
and  in  an  insurance  case  in  the  supreme  court  of  the  United 
States,^"  among  the  pleas  of  the  defendant  was  a  challenge 
of  the  age  of  the  assured.  In  the  course  of  the  trial  the 
defendant,  in  order  to  prove  that  the  age  of  the  assured  was 
different  from  that  stated  in  the  application  for  insurance, 
offered  in  evidence  an  entry  in  a  minute  book  of  an  Odd 
Fellows'  Lodge  of  which  the  deceased  was  a  member.  The 
court  refused  to  admit  the  evidence,  and  the  defendant  ex- 
cepted. In  passing  upon  the  ruling  the  court,  per  Strong, 
J.,  said:  "Again  it  is  urged  that  a  man's  age  is  one  of  the 
elements  of  his  pedigree,  and  that  in  proving  pedigree, 
hearsay  evidence  is  admitted.  The  argument  is  fallacious. 
It  is  true  the  age  of  a  person  may  become  material  in  ques- 
tions of  pedigree;  but  even  then  the  hearsay  evidence  of 
strangers,  persons  not  related  by  blood  or  marriage,  are 
inadmissible  to  prove  it.  Moreover,  the  present  case  in- 
volves no  question  of  pedigree.  The  proof  of  age  was  not 
offered  for  the  purpose  of  showing  parentage  or  descent, 
both  of  which  were  impertinent  to  the  issue  between  the 
parties. "^^  Two  cases  have  been  cited  as  illustrations  of 
the  rejection  of  the  English  rule  in  Massachusetts  and  New 

28  Tayl.  Ev.,  lOth  ed.,  §  645;  Shield  the  defendant  is  is  immaterial, 
V.  Boucher,  1  De  Gex  &  S.  40,  63  whose  son  he  is  is  immaterial, 
Eng.  Eeprint,  962.  whether  he  is  a  legitimate  or  an  ille- 

29  Figg  V.  Wedderturne,  6  Jur.  gitimate  son  is  immaterial,  and 
218,  11  L.  J.  (Q.  B.)  45;  Haines  v.  whether  he  is  an  elder  or  a  younger 
Guthrie,  53  L.  J.  (Q.  B.)  521,  13  Q.  s^n  is  immaterial.  No  question  of 
B.  Div.  818.  family  is  raised  in  the  case I 

30  Connecticut  Life  Ins.  Co.  v.  think  Lord  Blackburn  intended  to 
Schwenk,  94  U.  S.  593,  24  L.  Ed.  make  an  exhaustive  definition  of  the 
294.  exceptions   to   the   rule   against   the 

31  In  Haines  v.  Guthrie,  supra,  admission  of  hearsay  evidence,  and 
which  was  an  action  for  the  price  te  distinctly  states  that,  'in  ques- 
of  a  horse  and  the  defense  was  in-  tions  of  pedigree,'  the  statements  of 
fancy,  and  hearsay  was  tendered  as  deceased  members  of  the  family  'are 
to  the  age  of  the  defendant,  Brett,  evidence  to  prove  pedigree.'  If 
M.   E,,  said:   "What   the  family  of  that   is   true,    and   if   what   I   have 
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York.  They  are,  however,  instances  of  a  widened  rather 
than  a  restricted  application.  In  the  former  of  these 
cases,^-  which  was  an  action  of  contract  for  the  support  of 
a  pauper,  the  question  of  pedigree  was  incidentally  in- 
volved because  the  legal  settlement  in  controversy  de- 
pended on  the  question  whether  the  father  of  the  pauper 
was  born  prior  to  the  marriage  of  his  parents.  Bigelow, 
C.  J.,  said:  "Some  of  the  authorities  seem  to  limit  the  com- 
petency of  this  species  of  proof  to  cases  where  the  main 
subject  of  inquiry  relates  to  pedigree,  and  where  the  inci- 
dents of  birth,  marriage  and  death,  and  the  times  when 
these  events  happened  are  directly  put  in  issue.  But  upon 
principle  we  can  see  no  reason  for  such  a  limitation.  If 
this  evidence  is  admissible  to  prove  such  facts  at  all,  it  is 
equally  so  in  all  cases  whenever  they  become  legitimate 
subjects  of  judicial  inquiry  and  investigation.  We  are, 
therefore,  of  opinion  that  the  rejection  of  the  proof  offered 
at  the  trial  to  establish  the  date  of  the  death  of  a  person 
who  deceased  more  than  fifty  years  previously  was  erro- 
neous."^' In  the  New  York  case,^*  the  question  of  ad- 
stated  (that,  no,  question  a3  to  the  of  no  such  distinction  in  the  rules 
family  is  at  issue  in  the  present  of  evidence.  The  competency  of 
case)  is  right,  how  can  anyone  say  proof  cannot  be  made  to  depend  on 
that  the  evidence  in  this  case  was  the  inference  or  conclusion  which  is 
given  on  a  question  of  pedigree  or  sought  to  be  drawn  from  it.  If  it 
to  prove  pedigree?  Therefore,  this  is  competent  to  prove  a  particular 
evidence  is  not  brought  within  the  fact  in  controversy  when  it  is  di- 
exceptions."  rectly  in  issue,  it  is  equally  compe- 

32  North  Brookfield  v.  Warren,  16  tent  when  the  same  fact  is  to  be 
Gray  (Mass.),  171.  established    in    order    to    form    the 

33  In  the  course  of  this  valuable  ground  of  an  inference  or  presump- 
opiniou  the  leiirned  chief  justice  tion  from  which  the  material  sub- 
said:  "It  is  not  denied  that  this  evi-  jeet  of  inquiry  can  be  deduced.  The 
donee  would  have  been  competent,  true  test  is,  to  inquire  whether  the 
if  it  had  been  introduced  to  prove  evidence  is  admissible  to  prove  the 
a  fact  directly  in  issue,  such,  for  in-  fact  which  it  is  offered  to  establish, 
stance,  as  the  date  of  the  pauper's  and  not  whether  such  fact  is  directly 
birth;   but   it   is   contended   that  it       or  only  collaterally  in  issue." 

was  inadmissible  to  establish  a  fact  3*  Washington    v.    Bank   for   Sav- 

collateral  in  its  nature,  from  which  ings,  171  N.  Y,  166,  89  Am.  St.  Kep. 

the  main  fact  in  issue  was  to  be  de-  800,  63  N.  E.  S31. 
ducecl  by  inference.    But   we   know 
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mitting  hearsay  as  to  the  declaration  of  a  decedent  that  she 
never  had  any  children  was  raised.  It  was  urged  that  as 
the  form  of  the  action  was  debt,  or  to  recover  money  upon 
an  implied  promise  to  pay  it,  no  question  of  pedigree  was 
involved.:  The  decedent  had  lodged  money  with  the  de- 
fendant in  trust  for  her  alleged  children  who,  plaintiff 
allegeid,  were  named  fictitiously  for  some  reason  known 
only  to  the  decedent,  and  hence  the  disputed  question  of 
fact  was  one  of  title  depending  upon  the  nature  of  the  de- 
posits. O'Brien,  J.,  said:  "If  the  deceased  never  in  fact 
had  any  children,  the  money .  deposited  was  her  own  and 
subject  to  her  order,  or  that  of  her  personal  representative 
after  her  death  intestate.  In  this  respect  the  case  is  not 
materially  different,  in  principle,  from  the  ordinary  action 
of  ejectment,  where  the  plaintiff's  right  to  recover  depends 
upon  proof  that  a  person  in  the  direct  line  of  descent  died 
without  issue.  In  such  a  case  proof  of  pedigree  is  ad- 
mitted to  establish  title  to  land,  and  here,  wherie  the  subject 
matter  of  the  action  is  money  left  by  the  deceased,  there 
is  no  good  reason  for  excluding  the  same  class  of  proof  in 
a  controversy  to  determine  the  real  owner.  ....  It  was 
admitted  to  prove  the  nonexistence  of  any  children,  heirs 
or  next  of  kin  to  the  deceased.  The  declarations  of  the  de- 
ceased which  were  admitted  related  to  her  family  history. 
They  were,  in  substance,  that  she  had  no  children  or  rela- 
tives, and  if  such  declarations  related  to  pedigree  they  were 
just  as  admissible  to  prove  a  negative  as  an  affirmative."^^ 
From  these  authorities  it  is  sufficiently  plain  that  hearsay 
is  admissible  when  pedigree  is  incidentally  involved,  and 
that  where  it  is  neither  directly  nor  indirectly  involved, 
that  is  to  say,  where  the  fact  does  not  relate  to  pedigree 
in  the  particular  case  in  which  it  is  to  be  proved,  though 

36  The   learned   judge   added   that  matters  of  pedigree.     In  this  ease  it 

an  issue  of  fact  concerning  the  birth  may  be  said  that  the  issue  involved 

or   survival   of   children   capable   of  the   question   whether,   in   fact,   any 

taking  the  estate  of  a  deceased  per-  children  had  ever  been  born  to  the 

son,   whether  the  estate  be  real   or  deceased,  and  her   own  declarations 

personal,  is  fairly  within  the  princi-  on  that  subject  were,  under  the  cir- 

ple  that  permits  hearsay  evidence  in  cumstances,  admissible. 
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it  miglit,  under  other  circumstances,  be  an  element  in  estab- 
lishing or  defeating  a  pedigree,  the  weight  of  authority  is 
opposed  to  its  admissibility.^®  There  are,  however,  several 
states  in  which  the  opinion  of  Bigelow,  C.  J.,  has  been  given 
a  wider  meaning,  and  its  terms  extended  to  actions  not  re- 
lating to  pedigree,  most  frequently  where  the  question  of 
age  or  infancy  was  in  issue.  These  states  permit  the  in- 
troduction of  the  hearsay,  elsewhere  limited  to  pedigree, 
on  issues  wherein  the  facts  may  be  entirely  dissociated 
from  that  question.  In  Minnesota  and  Pennsylvania  it  has 
been  admitted  on  the  question  of  the  age  of  the  maker  of 
a  note;*^  in  Alabama  and  North  Carolina  on  the  question 
of  the  age  of  a  minor  to  whom  liquor  was  illegally. sold ;^® 
in  California,  in  an  action  for  seduction,  the  plaintiff  was 
permitted  to  state  her  age  from  what  her  a\mt  and  her  rela- 
tions told  her;^®  and  in  Texas  on  the  age  of  the  assured 
under  a  life  policy,  the  court  saying  that  the  declaration 
objected  to  had  a  tendency  to  prove  some  fact  of  family 
history  coming  within  the  meaning  of  the  term  "pedi- 
gree. ' '  *" 

38  Bowen  v.  Preferred  Ace.  Ins.  115  Cal.  132,  46  Pac.  915,  the  same 
Co.,  68  App.  Div.  342,  74  N.  T.  Supp.  rule  was  followed  even  to  the  ex- 
101;  Hunt  v.  Order  of  Chosen  tent  of  admitting  entries  in  a,  family- 
Friends,  64  Mich.  671,  8  Am.  St.  Bible  in  a  foreign  language  unknown 
Eep.  855,  31  N.  W.  576;  Campbell  to  the  mother  of  the  girl,  who  merely 
V.  Wilson,  23  Tex.  252,  76  Am.  Dec.  proved  it  to  be  the  family  Bible; 
67;  Eisenlord  v.  Clum,  126  N.  T.  552,  but  in  People  v.  Mayne,  118  Gal. 
12  L.  E.  A.  836,  27  N.  E.  1024.  516,   62  Am.   St.   Eep.   252,   50  Pac. 

37  Houlton  V.  Manteuffel,  51  Minn.  654,  the  court  in  a  prosecution  for 
185,  53  N.  W.  541;  Watson  v.  Brew-  rape  adopted  the  better  rule  that 
ster,  1  Pa.  381.  although  the  age  of  the  female  child 

38  Bain  V.  State,  61  Ala.  75;  State  jvas  involved  in  the  issue  to  be  tried, 
V.  Best,  108  N.  C.  747,  12  S.  B.  907.  that  fact  did  not  constitute  it  a  ease 
Although  in  Eogers  v.  De  Bardele-  of  pedigree  in  which  her  age  could 
ben  etc.  Co.,  97  Ala.  154,  12  South.  be  proved  by  the  written  declara- 
81  (personal  injury  action),  the  evi-  tion  of  a  third  person. 

dence     of    a    minor's     brother     and  *<>  Mutual   Life  Ins.  Co.   v.   Blod- 

brother  in  law  as  to  the  plaintiff's  gett,  8  Tex.  Civ.  App.  45,  27  S.  W. 

age     was     excluded     and     age     was  286.     In   Summerhill   v.   Darrow,   94 

treated  as  pedigree.  Tex.    71,    57    S.    W.    942,    the    court 

39  Morrell  v.  Morgan,  65  Cal.  575,  said:  "Our  supreme  court  has  acted 
4  Pac.  580,  and  in  People  v.  Eatz,  upon  a  much  more  liberal  doctrine 
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§  315  (319).  Acts  and  conduct  of  relatives  admissible 
as  well  as  declarations — Written  declarations. — Thus  far 
the  discussion  has  had  reference  to  verbal  declarations  in 
matters  of  pedigree.  But  the  evidence  of  this  character 
may  also  consist  of  proof  of  acts  showing  the  conduct  of 
relatives  and  the  mode  of  treatment  of  those  whose  par- 
entage or  descent  is  in  question.  For  instance,  if  a  son 
is  treated  in  the  family  as  a  legitimate  child,  "this  amounts 
to  a  daily  assertion  that  the  son  is  legitimate."*^  On  the 
other  hand,  if  the  birth  of  a  child  is  concealed,  and'  if  it 
is  never  recognized  in  the  family  as  legitimate,  these  and 
other  similar  circumstances  may  be  shown  in  the  same  man- 
ner as  verbal  declarations.*^  So  the  giving  or  withholding 
property  may  be  a  circumstance  from  which  inferences  may 
fairly  be  drawn  as  to  the  question  of  relationship.*^  On 
the  same  principle  written  declarations  have  often  been 
received  in  matters  of  pedigree.**  When  the  proper 
foundation  is  laid  by  showing  that  they  are  the  statements 
of  relatives  since  deceased,  it  makes  no  difference,  so  far 
as  competency  is  concerned,  whether  the  entries  or  ;writings 
have  been  made  in  the  most  formal  and  solemn  manner 
or  whether  they  are  of  an  informal  character.*^     Thus, 

with  regard  to  hearsay  testimony  in  Morris  v.  Davies,  5  Clark  &  F.  163, 

proof  of  such  facts,  and  has  adopted  241,   7   Eng,   Eeprint,   365;   Banbury 

the    rule    that    the    declarations    of  Peerage   Case,   1  Sim.   &   S.   153,   57 

relatives  are  admissible  to  prove  the  Eng.  Eeprint,  62;  Reg.  v.  Mansfield, 

facts  of  death,  birth,  and  marriage,  1  Q.  B,  444,  113  Eng.  Eeprint,  1203; 

in  all  cases  where  they  are  the  sub-  Townshend  Peerage   Case,   10   Clark 

jects    of    investigation,    under    the  &  F.  289,  8  Eng.  Eeprint,  752;  Atch- 

same  limitations  as  would  apply  in  ley  v.  Sprigg,  33  L.  J.  (Ch.)  345,  3 

case  of  pedigree;  that  is,  such  dec-  N.  R.  360,  10  Jur.,  N.  S.,  144. 

larations     must     have     been     made  *3  Eobson.  v.  Attorney  General,  10 

before  the  beginning  of  the  contro-  Clark  &  P.  498,  8  Eng.  Eeprint,  820;  . 

versy,    and    the    declarant    must    be  Hungate  v.  Gaseoyne,  2  Phill,  25,  2 

dead  at  the  time  the  evidence  is  of-  Coop.  414,  41  Eng.  Eeprint,  850;  De 

fered."  Eoos  Peerage  Case,  2  Coop.  540. 

41  Berkeley  Peerage  Case,  4  Camp.  **  Mason    v.    Fuller,    45    Vt.    29; 

416;    Locklayer    v.    Looklayer,    139  Murray,  v.   Supreme   Hive   etc.,    112 

Ala.   354,   35   South.   1008.  Tenn.  664,  80  S.  W.  827. 

■i2  Hargrave   v.   Hargrave,   2   Car.  45  Jennings  r.  Webb,  8  App.  Cas. 

&  K.  701 ;  Goodright  v.  Saul;  4  Terra  D.  C.  43. 
Eep.   356,    100   Eng.   Eeprint,    1062; 
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solemn  entries  in  the  family  Bible  made  by  a  relative**  and 
letters  of  deceased  relatives  containing  statements  as  to 
family  matters*'''  are  admissible  on  the  same  ground,  al- 
though, of  course,  entitled  to  veiy  different  degrees  of  credi- 
bility. In  an  action  involving  title  to  land  by  inheritance, 
letters  of  deceased  persons  shovs^ing  family  conduct,  and  con- 
taining tacit  recognitions  and  declarations  of  relationship, 
are  admissible  as  such  on  the  question  of  pedigree.*^  Other 
illustrations  of  written  declarations  which  have  been  ad- 
mitted as  to  questions  of  pedigree  are  entries  made  in  al- 
manacs,*® charts  of  pedigree,^"  school  census, ^^  or  other 
books  or  papers  which  mention  births,  marriages,  and 
deaths. ^2  Of  the  same  character  are  inscriptions  on  monu- 
ments,^^ recitals  in  wills  ^^  and  in  deeds  of  conveyance,"^  as 


46  Berkeley  Peerage  Case,  4  Camp. 
401;  Weaver  v.  Leiman,  52  Md.  708. 
See  note  to  Grand  Lodge  etc.  v. 
Bartes,  111  Am.  St.  Kep.  586,  588. 

«  Kansas  Pac.  Ey.  Co.  v.  Miller, 
2  Colo.  442;  Green  v.  Norment,  5 
Mackey  (D.  C),  80;  State  v.  Jo'est, 
')!  Ind.  287;  Byers  v.  Wallace,  87 
Tex.  503,  28  S.  W.  1056,  29  S.  W. 
760;  Elliott  v.  Peirsol,  1  Pet.  (XT.  S.) 
328,  7  L.  Ed.  164. 

48  Butcher  v.  Sommerville,  67  W. 
Va.  261,  67  S.  E.  726,  which  contains 
an  interesting  illustration  of  the  ad- 
mission of  correspondence. 

49  Herbert  v.  Tuekal,  T.  Eyan,  84, 
83  Eng.  Reprint,  46. 

50  Monkton  v.  Attorney  General, 
2  Euss.  &  M.  163,  39  Eng.  Eeprint, 
350;  Eastman  v.  Martin,  19  N.  H. 
152. 

51  Bertram  v.  Witherspoon,  138 
Ky.  116,  Ann.  Cas.  1912A,  1217,  127 
S.  W.  533. 

52  Collins  V.  German-Ameriean 
Mut.  L.  Assn.,  112  Mo.  App.  209, 
86  S.  W.  891;  Derby  v.  Salem,  30 
Vt.  722. 


B3  Slaney  v.  Wade,  1  Mylne  &  C. 
338,  40  Eng.  Eeprint  404;  De  Eoos 
Peerage  Case,  2  Coop.  544;  Camoys 
Peerage  Case,  6  Clark  &  F.  801,  7 
Eng.  Eeprint,  895. 

5-4  Eussell  V.  Langford,  135  Cal. 
356,  67  Pac.  331;  Pearson  m.  Pear- 
son, 46  €al.  609;  Eussell  v.  Jackson, 
2.2  Wend.  (N.  Y.)  277;  Shuman  v. 
Shuman,  27  Pa.  90;  Neal  v.  Wild- 
ing, 2  Str.  1151,  93  Eng.  Reprint, 
1094;  Skeene  v.  Fishback,  1  A.  K. 
Marsh.  (Ky.)  356;  Summerhill  v. 
Darrow,  94  Tex.  71,  57  S.  W.  942; 
Gaines  v.  New  Orleans,  6  Wall.  (TJ. 
S.)  642,  18  L.  Ed.  950;  De  Eoos  Peer- 
age Case,  2  Coop.  541. 

55  Mann  v.  Cavanaugh,  110  Ky. 
776,  62  S.  W.  854;  Barnum  v.  Bar- 
num,  42  Md.  251;  Eollins  v.  Atlan- 
tic City  R.  Co.,  73  N.  J.  L.  64,  62 
Atl.  929;  Jackson  v.  Cooley,  8  Johns. 
(N.  Y.)  128;  SeharfiE  v.  Keener,  64 
Pa.  376;  Wren  v.  Howland,  33  Tex. 
Civ.  App.  87,  75  S.  W.  894;  Fulker- 
son  V.  Holmes,  117  U.  S.  389,  6  Sup. 
Ct.  Rep.  780,  29  L.  Ed.  915;  Smith 
T.  Tebbitt,  L.  E.  1  Pro.  &  D.  354,  36 


729  HEAESAY.  §  316  (320) 

well  as  the  entries  of  material  reference  in  marriage  settle- 
ments and  certificates.'*® 

§  316  (320) .  Same — Family  recognition  of  writings  and 
records. — In  the  case  of  informal  declarations  of  this  char- 
acter, greater  strictness  may  be  required  in  proving  the 
handwriting  than  is  necessary  in  those  more  solemn  state- 
ments which  are  contained  in  family  records. ^^  In  general, 
proof  must  he  given  that  the  entry  in  question  was  made 
by  some  member  of  the  family  or  that  it  has  been  recog- 
nized as  genuine  by  members  of  the  family.®^  In  such  case, 
recognition  by  the  family  of  writings  and  records  operates 
in  the  same  way  as  ratification  in  principal  and  agent.  In 
a  Georgia  case,  the  court  in  construing  the  code  section, 
which  provides  that  "pedigree,  including  descent,  relation- 
ship, birth,  marriage  and  death,  may  be  proved  either  by 
the  declarations  of  deceased  persons  related  by  blood  or 
marriage,  or  by  general  repute  in  the  family,  or  by  genealo- 
gies, inscriptions,  family  trees,  and  similar  evidence,"*® 
said  that  they  knew  of  no  rule  requiring  that  the  "geneal- 
ogy, inscription,  family  tree,  or  similar  evidence,"  should 
be  actually  written  by  the  father  or  mother.  If  the  regis- 
try is  recognized  by  either  as  such — that  is,  by  the  mother^ 
the  father  being  dead — is  kept  by  her,  and  after  her  death 
goes  into  the  possession  of  a  daughter,  is  in  the  handwrit- 
ing of  another  daughter,  who  is  deceased,  and  is  still  pre- 
served in  the  family,  it  comes  within  the  terms  "similar 
evidence,"  and  is  certainly  equivalent  to  "declaration  of 
a  deceased  person  related  by  blood  or  marriage,"  even  if 
it  be  not  competent  under  other  words  used  in  the  section 

L.    J.     (Pr.    &    Mat.)     35;    Doe    v.  preme  Couneil,  67  N.  J.  L.  614,  52 

Davies,  10  Q.  B.  325,  116  Eng.  Be-  Atl.  301. 

print,   122.     A  recital  in   a,-  deed  by  57  Kansas  Pac.  Ey.  Co.  v.  Miller, 

deceased     grantor    that     she    is    a  2  Colo.  442. 

"widow"  is  evidence  as  to  the  death  58  Crawford    v.    Lindsay    Peerage 

of  her  husband:  Harman  v.  Stearns,  Case,  2  H.  L.  Gas.  558,  9  Eng.  Re- 

»5  Va.  58,  27  S.  E.  601.  print,  1196;  Hood  v.  Beauchamp,  8 

58  Doe   V.   Davies,    10   Q.   B.    314,  Sim.  26,  59  Eng.  Reprint,  11. 

116    Eng.    Reprint,    122;    parish    rec-  r,9  §    3772,   qqw    §    5764,   Ga.    Coda 

ords    of    baptism:    Hancock    v.    8u-  1910. 
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quoted.®"  Where  there  is  no  proof  that  the  deed  or  other 
instrument  has  been  executed  or  recognized  by  a  lawful 
relative,  it  will  be  rejected.®^  This  rule  has,  however,  been 
relaxed  in  respect  to  entries  in  the  family  Bible  on  the 
ground  that  entries  therein  are  presumed  to  be  known  to 
the  members  of  the  family  and  to  have  been  adopted  as 
correct.*^  But  it  must  be  remembered  that  notwithstand- 
ing the  relaxation  of  the  rule  in  favor  of  Bible  entries, 
they  cannot  be  used  where  better  evidence  is  attainable. 
The  question  received  attention  in  a  Texas  case,®*  in  an 
action  in  a  liquor  dealer's  bond  for  permitting  one  under 
twenty-one  years  of  age  to  enter  and  remain  on  the  licensed 
premises.  The  prosecution  sought  to  prove  the  minor's 
age  by  the  family  Bible  although  the  father  and  mother  had 
both  testified  on  the  subject.  The  court  affirmed  the  doc- 
trine laid  down  in  a  previous  case:®*  "The  entries  in  the 
family  Bible,  offered  to  prove  the  date  of  the  defendant's 
birth,  were  excluded  upon  the  ground  that  there  was  better 
evidence  accessible,  his  mother  being  within  reach  of  the 

60  Southern  Life  Ins.  Co.  v.  Wil-  62  Berkeley  Peerage  Case,  4  Camp, 

kinson,   53   Ga.   535.     The  fact  that  421;  Monkton  v.  Attorney  General, 

the    witness    who     stated     all    this  2  Russ.  &  M.  1&2,  39  Eng.  Reprint, 

added  that  fhe  mother   said  it  was  350;  Rex  v.  All  Saints,  7  Barn.  &  C. 

copied  by  the  daughter,  and  that  he  789,  108  Eng.   Reprint,   916;   Green- 

and  the  family  did  not  acknowledge  leaf  v.  Dubuque  etc.  R.   R.   Co.,   30 

the  record  as  correct,  does  not  ren-  Iowa,  301;  People  v.  Ratz,  115  Cal. 

der  it  incompetent.     He  did  not  say  132,  46  Pac.  915;   People  v.  Slater, 

in  what  it  was  not  considered  cor-  119    Cal.    620,    51    Pac.    957;    Union 

rect,  nor  did  he  say  that  the  mother,  Ins.  Co.   v.  Pollard,  94  Va.   146,  64 

or  the  daughter  in  whose  handiwrit-  Am.  St.  Rep.  715,  36  L.  R.  A.  271, 

ing  it  was,  did  not  consider  it  cor-  26  S.  E.  421.     See  note  on  "Admis- 

reet.     The  facts  stated'  by  him  migh-t  sibility  of  Entry  in  Family  Bible  to 

be  considered  by  a  jury  in  determin-  Show    Age,    When    Person    Making 

ing  the  weight  to  be  given  to  the  Entry  is  Dead  or  Unknown,"  to  Bei- 

registry  as  evidence,  for  it  certainly  tram     v.     Witherspoon,     Ann.     Cas. 

is  not  conclusive,  and  it  is  subject  1912A,  1218. 

to  be  weakened  or  strengthened  by  es  Smith    v.    Geer,    10    Tex.    Civ. 

all  the  proof  in  reference  to  it.  j^pp    252,  30  S.  W.  1108. 

«1  Slaney  v.  Wade,  1  Mylne  &  C.  „^  „        ,    ,,           ^.,           „„    „ 

■,00    Ar^  -v:        T,      -1    .n/  i^    .  ®*  Campbell    v.    Wilson,    23    Tex. 

;!38,   40   Eng.   Reprint,   404;   Fort    v.  „.„    ^.    ^        r^        ^„ 

6         i-       I         )  252,  76  Am.  Deo.  67. 
Clarke,  1  Russ.  604,  38  Eng.  Reprint, 

231. 
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process  of  the  court.  In  this  there  was  no  error.  It  has 
been  considered  that  these  entries  stand  on  the  ground  of 
fanaily  acknowledgments,  and  that  they  are  admissible  on 
account  of  their  publicity,  without  proof  that  the  entries 
were  made  by  a  member  of  the  family.  But,  when  better 
evidence  is  shown  to  be  accessible,  they  are  excluded  by 
the  rule  that  excludes  the  secondary  when  primary  evi- 
dence can  be  obtained.  When  admitted,  it  is  in  general, 
as  the  declarations  of  the  persons  to  whom  they  were  made. 
But  they  cannot  be  received  where  the  father  or  mother 
or  other  declarant  is  present  in  court  or  within  reach  of 
process.®^  Thus  the  mother's  entry  in  the  family  Bible 
was  held  to  have  been  properly  rejected,  she  being  in 
court."®®  In  a  memorable  case,  the  supreme  court  of  the 
United  States  attached  great  importance  to  a  declaration 
in  a  will  as  to  the  legitimacy  of  a  child ;  *''  and  it  has  been 
held  that  even  a  canceled  will,  which  was  never  acted  upon, 
might  be  admitted  on  proof  that  it  came  from  the  custody 
of  a  descendant  of  the  testator."*  On  the  same  principle 
inscriptions  on  tombstones,®*  family  portraits,'^"  rings'^  and 
other  family  memorials  have  been  long  and  frequently  re- 

65  Taylor  v.   Hawkins,   1   McCord  are    invoked    to    destroy   the    dying 
(S.  C),  164.  declarations   of   an   intelligent   man, 

66  Leggett  V.  Boyd,  3  Wend.   (N.  that  a  beloved  child  was  capable  of 
Y.)  376.  inheriting  his  property." 

67  Gaines  v.  New  Orleans,  6  Wall.  68  Doe  v.  Pembroke,  11  Bast,  504, 
(U.  S.)  642,  699,  18  t.  Ed.  950.   Mr.  103  Eng.  Reprint,  1098. 

Justice    Davis    said    in    that    case:  69  Butriek    v.    Tilton,    155    Mass. 
"This   case  seems  to  have  been  -die-  461,  29  N.  E.  1088;  Monkton  v.  At- 
tended on  the  idea  that  every  pre-  torney  General,  2  Buss.  &  M.  162,  39 
sumption    was     against    the    legitl-  Eng.     Beprint.     350;     Goodright     v. 
macy  of  Mrs.  Gaines,  and  the  incli-  Moss,  2  Cowp.  594,  98  Eng.  Beprint, 
nation  of  courts  would  be  so  to  de-  1257.     Before   soich   declarations   are 
eide.     But,    .as     she     was     declared  received  there   must  be  some  proof 
legitimate  by  her  father  in  his  last  of  the  identity  of  the  person  whose 
will  and  testament,  common  justice,  name  is  so  inscribed:  Gehr  v.  Fisher, 
not   to   speak   of  legal   rules,  would  143  Pa.  311,  22  Atl.  859. 
require     that     such     .-a.     declaration  70  Carney's  Peerage  Case,  6  Clark 
should    only    be    overborne    by    the  &  F.  801,  7  Eng.  Beprint,  895. 
strongest   proof;    and    yet    detaehed  71  Vowles  v.  'i^oung,   13  Ves.   144, 
portions      of      evidence,      scattered  33  Eng.   Beprint,  247. 
through   the  record   here   and  there, 
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ceived  as  evidence  of  the  facts  they  recite;  and  the  courts 
hold  that  they  are  entitled  to  more  or  less  weight  according 
to  the  circumstances  of  the  case.  Of  course,  if  the  entries  in 
family  Bibles  are  to  be  proved,  under  the  familiar  rule  the 
entries  themselves  are  the  best  evidence.  When  a  copy 
of  a  Bible  record  was  tendered  on  the  ground  that  the  origi- 
nal, being  worn  and  blotched,  could  not  be  distinctly  read, 
and  the  witness  did  not  know  what  had  become  of  the 
original  leaf,  its  absence  was  not  sufficiently  accounted  for 
to  justify  the  admission  of  the  secondary  evidence  of  the 
copy.''^ 

§  317  (321) .  Weight  of  such  testimony. — ^In  a  large  ma- 
jority of  cases  in  which  pedigree  is  involved,  the  real  im- 
portance of  the  evidence  adduced  lies  in  its  -weight  as  much 
as  in  its  admissibility,  and  as  we  have  shown,  for  instance, 
in  the  case  of  Bible  entries  and  others  of  a  like  nature,  the 
circumstances  around  the  testimony  are  of  paramount  in- 
terest. An  entry  made  at  the  time  of  an  event  by  the  person 
most  interested,  if  without  motive  to  falsify,  is,  of  course, 
more  forcible  than  a  similar  entry  made  perfunctorily.^* 
Doubtless  in  the  majority  of  cases  there  is  no  motive  for 
making  false  statements  in  inscriptions  of  this  character, 

72  MoDeed  v.  McDeed,  67  111.  545;  a  blank  had  been  left  which  was 
Kreitz  v.  Behrensmeyer,  125  111.  141,  filled  in  in  pencil.  The  entry  showed 
8  Am.  St.  Eep.  349,  17  N.  E.  232.  him  to  be  twenty  years  of  age 
As  to  entries  in  family  Bible  or  at  the  time  of  the  decree.  Th? 
other  religious  book,  see  note  to  Su-  remainder  of  the  entries  appeared 
preme  Council  etc.  v.  Conklin,  41  L.  to  have  been  made  at  the  same  time 
E.  A.  449.  with    the   same   pen    and   ink.     The 

73  An  interesting  illustration  of  minor  survived  the  decree  ten  years 
the  weig'ht  accorded  to  an  unsatis-  and  never  confplained  of  it.  The 
factory  Bible  record  is  furnished  in  witnesses  who  verified  the  entries 
Greenwood  v.  City  of  New  Orleans,  spoke  after  the  lapse  of  fifty  years, 
la  La.  Ann.  426.  In  that  case  the  and  in  the  face  of  positive  evidence 
Bible  was  produced  to  show  the  mi-  opposed  to  the  Bible  record  the 
nority  of  a  party  to  a  suit  when  court  held  that  the  testimony  was 
it  had  been  heard.  The  Bible  pur-  insuflieient  to  set  aside  proceedings 
ported  to  contain  a  record  of  the  which  had  been  acted  upon  and 
births  and  deaths  in  the  family.  In  tacitly  acquiesced  in  for  nearly 
the  entry  for  the  minor  in  question  thirty  years. 
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but  the  instances  cited  by  Phillips  well  illustrate  the  fact 
that  even  inscriptions  on  tombstones  are  to  be  received 
in  evidence  with  due  allowance  for  the  errors  to  which  both 
carelessness  and  family  pride  contribute.'^*  As  to  such  in- 
scriptions, they  fall  within  the  general  rule  that  monu- 
mental inscriptions,  if  sufficiently  authenticated  as  genuine, 
and  as  having  been  received  as  such;  by  the  family,  are  re- 
garded as  admissible,  but  not  always  as  credible,  evidence.'^ 
"In  the  case  of  tombstones,  no  doubt  the  publicity  of  the 
inscription  gives  a  sort  of  authenticity  to  it,  and,  if  it 
remains  uncontradicted  for  a  great  many  years,  it  would, 
in  the  absence  of  every  other  fact  in  the  case,  be  taken  to 
be  true;  but  you  cannot  put  it  higher  than  that."'^®  It  is 
hardly  necessary  to  add  that,  while  hearsay  declarations  as 
to  pedigree  in  other  forms  are  admissible,  and  often  val- 
uable in  the  absence  of  other  evidence,  it  must  be  borne  in 
mind  that  such  declarations  are  subject  to  many  of  the 
objections  which  may  be  urged  against  other  hearsay  evi- 
dence, and  hence  are  to  be  received  with  considerable  cau- 
tion. Family  pride  may  have  tempted  the  declarant  to 
allege  or  deny  a  relationship  contrary  to  the  fact;  and  al- 
though persons  may  be  presumed  to  know  the  facts  con- 
nected with  their  own  family  history,  yet,  as  is  well  known, 
this  presumption  is  often  contrary  to  the  fact.  Moreover, 
it  is  evident  that  prejudicial  and  unscrupulous  witnesses 
can  give  their  own  coloring  to  the  statements  which  they 
claim  to  have  heard  from  persons  since  deceased ;  and  thai 
they  can  do  so  with  comparative  impunity  from  exposure 
or  punishment.  Evidence  consisting  of  the  alleged  declara- 
tions of  deceased  persons  is  so  easily  fabricated  that  it  is 
open  to  suspicion;  but  this  objection  goes  to  the  weight 
that  should  be  given  it,  not  to  its  competency.'''^  The  hear- 
say testimony  of  aged  and  deceased  members  of  the  family 

74  Phill.  Ev.   222,   notes;   MeGoon       v.  Lowndes,   6  Man.   &   G.   527,  134 
V.  Irvin,  1  Finn.  (Wis.)  526,  44  Am.       Eng.  Reprint,  978. 

■p,        .QQ  ''6  Bacon,  V.  C,  in  Haslam  v.  Cron, 

19  W.  E.  969. 

75  McClaskey  V.  Barr,  54Fea.  781;  77  Estats    of    Williams,    128    Cal, 
Pow.  Ev.,  3d  ed.,  147,  150;   Davies      552,  79  Am.  St.  Eep.  67,  SI  Pan.  670. 
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is  very  proper,  and  admissible  in  suits  of  this  kind,  and  it 
is  allowed  from  the  necessity  of  the  case ;  for  in  many  in- 
stances it  is  the  only  evidence  possible  to  establish  pedigree 
and  consanguinity.  In  fact,  anything  which  affords  rea- 
sonable grounds  of  belief  is  competent  to  be  considered  to 
establish  relationship;  but  loose  declarations  and  expres- 
sions implying  heirship,  uncertain  in  their  character,  have 
not  much  influence  in  determining  such  relationship.  The 
reliance  placed  upon  this  kind  of  evidence  depends  upon 
the  circumstances  attending  the  declarations,  as  well  as 
the  knowledge  that  the  declarant  is  supposed  to  have  pos- 
sessed of  the  matters  spoken  of.'^^  Once,  however,  such  tes- 
timony has  stood  the  ordeal  of  the  close  scrutiny  to  which 
it  should  always  be  subjected,  it  is,  especially  in  cases  of 
reputation,  to  be  accorded  persuasive  weight.  Reputation 
of  pedigree  is  the  result  of  the  public  mind,  founded  upon 
actual  knowledge  of  the  whole  community;  and  experience 
and  knowledge  of  the  nature  and  habits  of  men  teach  the 
unerring  certainty  of  the  public  knowledge  and  conclusion 
in  relation  to  family  history.  "Individuals  may  fail  in 
their  investigations  of  particular  facts;  but,  where  mar- 
riages, births,  and  deaths  are  the  facts  to  be  learned,  human 
curiosity  saves  us  the  trouble  and  expense  of  proving  the 
occurrences  by  witnesses  present,  or  by  the  hearsay  of 
those  who  were,  or  of  the  family  connection.  No  individual 
investigations  or  testimony  can  generally  be  equal  in  cer- 
tainty to  the  curious*  scrutiny;  and  if  secrecy  be  attempted, 
public  curiosity  sets  on  foot  an  anxious  search  for  the 
truth.  General  reputation  of  such  facts  is  not  only  com- 
petent, but  highly  credible. " ''''  The  testimony  of  living 
members  of  a  family,  and  the  hearsay  of  its  deceased  mem- 
bers, as  to  who  were  their  ancestors,  and  the  periods  of 
their  death,  are  entitled  to  more  weight  than  that  of  per- 
sons unconnected  with  the  family,  strangers  to  its  blood, 
and,  therefore,  having  no  feeling  nor  interest  in  keeping 
accurate  information  upon  the  subject.     Of  course,  such 

78  Denoyer  v.  Ryan,  24  Fed.  77. 

79  3   Stark.   Ev.   1117;   Flowers   t.  Haralson,  6  Yerg.  (Tenn.)  494. 
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proof  is  not  entitled  to  more  weigM  than  the  positive  inr 
formation  of  other  witnesses,  who  speak  from  their  own 
personal  knowledge  and  observation.^"  In  a  leading  Eng- 
lish case  the  remarks  of  Sir  John  Eomilly®^  may  well  be 
adopted  in  concluding  this  section:  "Slight  reliance  is  to 
be  paid  to  the  declarations  of  deceased  persons,  said  to 
have  been  made  before,  but  remembered  after  the  cause 
of  litigation  has  arisen.  Such  evidence  is  usually  given 
with  minute  particularity,  but  is  subject  to  no  worldly  sanc- 
tion. Declarations  of  deceased  members  of  the  family 
afford  important  evidence,  on  questions  of  pedigree,  if 
supported  by  entries  and  documents,  but  the  court  has  been 
compelled  to  reject  a  case  which  depends,  exclusively,  on 
evidence  of  such  declarations.  In  pedigree  cases,  resting 
on  the  declarations  of  deceased  persons,  the  court  is  com- 
pelled to  regard  with  great  suspicion  the  evidence  of  per- 
sons interested.  It  requires  very  strong  evidence  to  sat- 
isfy the  court  that  a  parish  register  is  not  to  be  trusted  in 
so  material  a  matter  as  the  Christian  name  of  a  child  whose 
baptism  is  recorded.  In  pedigree  cases,  the  question 
usually  mainly  turns  on  one  link  in  the  pedigree." 

§  318  (322).  Declarations  only  admissible  if  declarant 
dead  or  unavailable. — It  is  evident  from  the  discussion 
which  has  preceded  and  the  authorities  cited  that  declara- 
tions are  not  admissible  under  this  exception  to  the  gen- 
eral rule,  unless  it  is  shown  that  the  declarant  is  dead; 
hence  it  is  incumbent  upon  him  who  offers^  testimony  of  this 
character  to  prove  the  declarant's  death.*^    But  when  this 

80  Saunders   v.   Fuller,   4   Humph.  228  111.  87,  10  Ann.  Cas.  517,  11  L. 

(Tenn.)  516.  E.   A.,   N.   S.,   1052,    81   N.   E.   808; 

8t  Webb    V.    Haycock,    19    Beav.  Harland   v.   Eastman,    107   111.    535; 

342,  52  Eng.  Eeprint,  382.  Greenleaf  v.  Dubuque  etc.  E.  Co.,  30 

82  Chambers   v.    Morris,    159    Ala.  Iowa,  SOI;  Dupoyster  v.  Gagani,  84 

606,    48    South.    687;    Eogers    v.    De  Ky.   403,   1   S.   W.   652,   8   Ky.   Law 

Bardeleben    Coal    etc.    Co.,    97    Ala.  Eep.  392;  Northrop  v.  Hale,  76  Me. 

154,   12   South.   81;   In  re   Hartman,  306,  49  Am.  Eep.   615;   Haddock  v. 

157  Cal.  206,  21  Aub.  Gas.  1302,  107  Boston  etc.  E.  Co.,  3  Allen  (Mass.), 

Pae.    105;    Champion    v.    McCarthy,  298,    81    Am.    Dec.    656;    Mooers    v. 
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condition  is  complied  with,  it  is  no  objection  to  the  com- 
petency of  the  declarations  that  other  persons  are  living 
who  have  the  requisite  knowledge,  and  who  might  be  pro- 
duced as  witnesses.  Although  this  fact  might  afford  an 
unfavorable  inference,  it  would  not  exclude  legal  testi- 
mony.^^ In  a  recent  West  Virginia  case,  on  a  question  of 
pedigree,  the  letters  of  a  deceased  person  were  objected  to 
on  the  ground  that  they  contained  declarations  of  a  living 
witness  present  ahd  actually  examined.  The  court,  over- 
ruling the  objection,  held  that  the  letters  were  admitted, 
not  as 'the  declarations  of  the  living  witness,  but  as  those 
of  two  members'  of  the  family,  both  deceased.^*  And  the 
fact  that  the  declarant  is  not  available  to  testify  is  equiva- 
lent to  that  of  his  death.  It  has  not  been  clearly  laid  down 
that  there  is  an  exception  to  this  rule  requiring  the  death 
of  the  declarant  to  be  proved;  but  it  is  sufficiently  plain 
by  implication  that  when  the  declaration  of  some  member 
of  the  family  is  tendered,  it  is  sufficient  to  prove  either 
his  death  or  that  he  is  unavailable.  "To  render  the  evi- 
dence competent  it  must  appear  that  the  declarant,  or 
source  of  the  witness'  information,  was  a  member  of  the 
family,  or  related  to  the  family,  whose  history  the  fact 
concerns,  and  was  deceased  or  out  of  the  state.  The  wit- 
ness must  name  the  source  of  his  information,  and  show 

Bunker,  29  N.  H.  420;  Nolan  v.  7  H.  L.  iCas.  633,  11  Eng.  Reprint, 
Nolan,  35  App.  Div.  339,  54  N.  Y.  252.  In  Dnpoyster  v.  Gagani,  supra, 
Supp.  975;  Kay  wood  v.  Barn&tt,  20  it  wag  held  that  general  repute  of 
N.  C.  88;  State  v.  McDonald,  55  Or.  the  claimant  in  the  family  may  be 
419,  103  Pae.  512,  104  Pae.  967,  106  shown  by  the  testimony  of  the  sur- 
Pac.  444;  Robinson  t.  Blakely,  4  viving  members  of  the  family.  See 
Rich.  (S.  -C.)  586,  55  Am.  Dee.  703;  note  on  "A-dmissibility  of  Entry  in 
Rowan  v.  State,  57  Tex.  Or.  625,  136  Family  Record  to  Show  Age,  Mar- 
Am.  St.  Rep.  1005,  124  S.  W.  668;  riage,  or  Pedigree,  Where  Person 
Summerhill  v.  Darrow,  94  Tex.  71,  Making  Entry  is  Alive,"  to  State  v. 
57  8.  W.  942;  Butcher  v.  Sommer-  Miller,  6  Ann.  Cas.  59. 
ville,  67  W.  Va.  261,  67  S.  E.  83  Butler  v.  Mountgarrett,  6  Ir. 
726;  Branch  v.  Texas  Lumber  L.  Rec,  N.  S.,  77,  7  H.  L.  Cas.  633, 
Mfg.  Co.,  56  Fed.  707,  6  0.  C.  A.  11  Eng.  Reprint,  252;  2  Phil.  Ev. 
92;  Pendrell  v.  Pendrell,  2  Str.  212.  See  §  313,  ante. 
924,  93  Eng.  Reprint,  945;  Butler  v.  84  Butcher  v,  Sommerville,  67  W. 
Mountgarret,  6  Ir.  L,  Rec,  N.  S.,  77,  Va.  261,  67  S.  E.  726, 
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affirmatively  that  it  was  a  relative  or  connection. ' '  ^^  And 
in  an  earlier  West  Virginia  case''^  we  find:  "Oral  declara- 
tions are  equally  primary  as  family  records  or  other  docu- 
ments of  the  nature  of  hearsay,  but  the  competency  of  each 
depends  not,  indeed,  on  entire  absence  of  more  satisfactory 
evidence,  but  on  the  death  of  the  declarant;  and  if  he  is 
alive  and  present  or  within  reach  of  process,  the  declara- 
tion, whether  oral  or  written,  is  incompetent. ' '  Some  con- 
fusion on  this  subject  is  attributable  to  a  passage  in  the 
important  New  York  case  already  referred  to.®^  The  por- 
tion of  the  opinion  referred  to  says  that  the  exception  re- 
garding the  admission  of  hearsay  evidence  in  case  of  pedi- 
gree is  not  confined  to  ancient  facts,  but  extends  also  to 
matters  of  pedigree  which  have  recently  transpired;  and 
the  hearsay  as  to  deceased  witnesses  is  admitted  as  to  facts 
which  have  occurred  in  the  presence  of  living  witnesses. 
While  authority  is  cited  for  that  part  of  the  opinion,  it  is 
necessary  to  note  that  there  are  dicta  that  such  evidence 
should  be  excluded  where  the  same  matter  could  be  testified 
to  by  living  witnesses,  that  is,  in  cases  of  ordinary  hear- 
say, as  opposed  to  the  individual  declarations  of  a  deceased 
member  of  the  family  as  to  his  own  knowledge.  For  ex- 
ample, when  hearsay  evidence  of  a  marriage  had  been 
erroneously  received,  Gibson,  C.  J.,  said:^^  "Such  evidence 
is  admissible  in  cases  of  pedigree  depending  on  legiti- 
macy; for  it  is  often  necessary  in  them  to  mount  up  to  a 
remote  period  for  evidence  of  marriage,  and  the  traditions 
of  the  family,  or  the  declarations  of  deceased  persons  whose 
relation  to  the  parties  qualified  them  to  speak  with  cer- 
tainty, are  frequently  the  best  evidence  of  which  the  case 
is  susceptible,  and  admissible  by  a  species  of  necessity; 
not  so  where  one  of  the  parties  produces  them  as  evidence 
of  a  comparatively  recent  marriage,  which  is  as  susceptible 

85  Abbott,    Tr.    Ev.    91;    State    v.      gett    v.    Boyd,    3    Wend.     (N.     Y.) 
McDonald,  55  Or.  419,  103  Pae.  512,       376. 

104  Pac.   967,   106  Pae.  444.  8T  Edsenlord   v.   Olum,   126   N.   Y. 

86  Peterson  v.  Ankrom,  25  W.  Va.       552,  27  K.  E.  1024. 

56,  citing  Abbott,   Tr.   Bv.   96;   Leg-  88  Covert  v.  Hertzog,  4  Pa.  145, 
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of  the  ordinary  proof  as  any  other  fact  of  the  same  date. ' ' 
In  a  Texas  case  ^^  Wheeler,  C.  J.,  said :  ' '  The  entries  in  the 
family  Bible,  offered  to  prove  the  date  of  the  defendant's 
birth,  were  excluded  upon  the  ground,  that  there  vs^as  better 
evidence  accessible,  his  mother  being  within  reach  of  the 

process  of  the  court.     In  this,  there  was  no  error 

When  better  evidence  is  shown  to  be  accessible,  they  are 
excluded,  by  the  rule  that  excludes  the  secondary,  when 
primary  evidence  can  be  obtained.  When  admitted  it  is, 
in  general,  as  the  declaration  of  the  persons  by  whom  they 
were  made.  But  they  cannot  be  received  where  the  father, 
mother,  or  other  declarant,  is  present  in  court,  or  within 
reach  of  process.  Thus,  the  mother's  entry  in  the  family 
Bible  was  held  to  have  been  properly  rejected,  she  being 
in  court."  Again,  in  the  oft-cited  Vermont  case,'"  we 
learn  that:  "When  all  the  facts  relative  to  a  question  of 
pedigree  are  within  the  knowledge  of  living  witnesses  and 
none  of  such  facts  are  derived  from  the  declarations  of  de- 
ceased members  of  the  family,  there  is  no  necessity  for  re- 
sorting to  so-called  'family  reputation,'  created  wholly  by 
the  living,  any  more  than  in  any  other  kind  of  case  not 
involving  pedigree.  The  testimony  of  such  witnesses  can 
be  produced  in  court,  and  from  it  the  triors  can  find  such 
facts  as  they  think  it  proves."  In  an  Illinois  case,®^  where 
facts  involved  in  a  question  of  pedigree  were  sought  to  be 
established  by  proof  of  general  reputation  in  the  family 
emanating  from  the  husband  of  a  grandchild  of  an  intes- 
tate, the  court  said,  that  when  it  was  shown  that  two  of  the 
children  of  the  intestate  were  living,  and  within  reach  of 
the  process  of  the  court  the  testimony  of  the  witness  as  to 
reputation,  founded  on  what  he  had  heard  them  or  his  wife 
say,  could  not  be  deemed  sufficient,  "because  they  are  all 
living,  and  their  sworn  testimony  is  better  than  their  un- 
sworn statements."    Wliile  there  is  a  dearth  of  direct  au- 

89  Campbell    v.    Wilson,    23    Tex.  m  Harland    v.    Eastman,    107    lU. 

252,  76  Am.  Dec.  67.  535. 

no  In  re  Hurlburt's  Kstato,  68  Vt. 
366,  35  L.  E.  A.  794,  35  Atl.  77. 
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thority  on  the  point,  there  need  be  little  or  no  hesitation 
in  interpreting  the  hard-and-fast  rule  to  this  extent. 
Having  regard  always  to  the  rule  of  necessity  which  con- 
trols for  the  most  part  the  admission  of  hearsay  in  pedi- 
gree, it  may  be  gathered  from  the  authorities :  1.  That  in 
cases  of  individual  declarations  by  a  member  of  the  family 
which  it  is  sought  to  introduce  in  evidence,  the  declarant 
must  be  dead  or  unavailable;  2.  That  evidence  of  such  in- 
dividual declarations  is  admissible  notwithstanding  that 
living  witnesses  could  testify  to  the  same  matter,  such  as 
a  deceased  mother's  declaration  as  to  the  time  of  her  child's 
birth,  the  father  being  alive  and  within  reach  of  the  court ; 
3.  That  in  cases  of  ordinary  hearsay  which  could  have  been 
proven  by  such  member  alone,  the  rule  as  to  death  or  not 
being  available  applies ;  4.  That  where  such  ordinary  hear- 
say as  distinguished  from  individual  declaration  could  be 
proved  as  well  by  living  witnesses  in  the  same  family, 
the  evidence  of  such  witnesses  is  also  admissible;  5.  That 
where  such  ordinary  hearsay  could  only  be  proved  by  living 
witnesses  outside  the  family,  such  evidence  is  admissible; 
6.  That  where  the  event,  the  subject  of  proof,  is  of  such 
recent  occurrence  that  it  could  be  proved  by  direct  testi- 
mony of  living  witnesses,  then  such  testimony  is  to  be  pre- 
ferred to  that  which  is  hearsay.  It  must  be  noted  that 
with  regard  to  this  last  proposition,  there  is  not  so  much 
a  conflict,  as  an  uncertainty,  which  is  in  part  derived  from 
the  language  in  two  United  States  cases.  In  one  of  them,®^ 
Story,  J.,  speaking  of  the  admission  of  hearsay  upon  the 
ground  of  necessity  in  pedigree  cases,  refers  to  the  great 
difficulty  of  proving  "remote  facts"  by  living  witnesses, 
and  in  the  other,^^  Woods,  J.,  speaks  of  facts  which  oc- 
curred many  years  before  the  trial.  On  the  maxim  of  ex- 
pressio  unius,  exclusio  alterius,  it  may  therefore  be  as- 
sumed that  in  cases  of  hearsay  (always  distinguished  from 
the  individual  declaration),  where  the  matter  is  recent  and 

92  Ellicott   V.   Pearl,   10   Pet.    (0.  93  Pulkersou  v.  Holmes,  117  IT.  S. 

S.)  412,  9  L.  Ed.  475.  589,  29  L.  Ed,  915,  6  Sup.  Ct.  Kep. 

780. 
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can  be  directly  proved  as  indicated,  such  form  of  proof 
is  to  be  preferred.  It  will  be  found  that  these  propositions 
are  with  one  exception  all  related  to  the  rule  of  necessity 
which  calls  for  the  best  evidence  attainable,  and  while  they 
may  not  cover  every  case  which  combinations  of  circum- 
stances may  produce,  they  will  offer  a  guide  on  a  subject 
which  has  become  a  little  difficult  by  reason,  perhaps,  of 
misconstruction  of  opinions  on  the  one  hand  and  mis- 
apprehension of  the  underlying  principles  of  the  laws  of 
evidence  on  the  other.  Of  ;these  one  of  the  most  common 
is  that  declarations,  of  a  deceased  member  of  the  family 
are  admissible  or  not,  according  to  the  necessity  of  tiie 
particular  case.  That  is  not  so.  They  are  admitted  as 
primary  evidence  on  such  .subjects  by  the  established  rule 
of  law,  which,  though  said  to  have  had  its  origin  in  neces- 
sity, is  universal  in  its  application.  Nor  do  such  declara- 
tions stand  upon  the  footing  of  secondary  evidence,  to  be 
excluded  where  a  witness  can  be  had  who  speaks  upon  the 
subject  from  his  own  knowledge.^*  As  in  the  case  of 
declarations  respecting  matters  of  public  or  general  in- 
terest, the  declarations  of  deceased  relatives  concerning 
pedigree  will  not  be  excluded,  although  they  were  made  for 
the  purpose  of  preventing  the  question  from  arising.^^ 
Nor  will  the  declarations  be  excluded,  if  otherwise  compe- 
tent, although  the  declarant  may  have  had  an  interest  in 
the  matters  about  which  the  declaration  was  made.  This 
is  a  fact  affecting  the  weight  and  not  the  competency  of  the 
evidence."®  We  have  already  discussed  the  rule,  which  is 
alike  applicable  in  questions  of  pedigree  and  in  matters  of 
public  and  general  interest,  that  the  declarations  must  have 

94  Cranifurd  v.  Blackturn,  17  Md.  father    is    living    and    not    called." 

49,  77  Am.  Dee.  323.     "Hearsay  evi-  Hubbaek  on  Evidence  of  Succession, 

denoe  is,  of  course,  inadmissible,  if  660   (48  Law  Lib.). 

the  person  making,  the  declaration  is  95  Berkeley  Peerage  Case,  4  Camp, 

.alive    and    can   be    called.     But    the  401;  Steph.  Ev.,  art.  31. 

declarations    of    a    deceased    mother,  96  Doe   v.    Davies,   10   Q.   B.   325, 

as  to  the  time  of  the  birth  of  her  116  Eng.  Reprint,  132, 
son,     are     admissible,,    though     the 
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been  made  before  the  controversy  arose.^'     This  is  the  rule 
generally  sustained  by  the  authorities. 

§  319  (323).  Entries  in  the  course  of  business  by  de- 
ceased persons. — The  rule  for  the  admissibility  of  entries 
made  by  private  parties  in  the  ordinary  course  of  their 
business  requires  "not  merely  that  they  shall  be  contem- 
poraneous with  the  facts  to  which  they  relate,  but  shall 
be  made  by  parties  having  personal  knowledge  of  the  facts, 
and  be  corroborated  by  their  testimony,  if  living  and  a,c- 
cessible,  or  by  proof  of  their  handwriting,  if  dead  or  in- 
sane, or  beyond  the  reach  of  the  process  or  commission  of 
the  court.  The  testimony  of  living  witnesses,  personally 
cognizant  of  the  facts  of  which  they  speak,  given  under , 
the  sanction  of  an  oath,  in  open  court,  where  they  may  be 
subjected  to  cross-examination,  affords  the  greatest  se- 
curity for  truth.  Their  declarations,  verbal  or  written, 
must,  however,  sometimes  be  admitted  when  they  them- 
selves cannot  be  called,  in  order  to  prevent  a  failure  of  jus- 
tice. The  admissibility  of  the  declarations  is  in  such  cases 
limited  by  the  necessity  upon  which  it  is  founded."®^  It 
has  long  been  a  settled  rule  of  law  both  in  England  and  in 
this  country  that  a  minute  or  memorandum  in  writing, 
made  at  the  time  when  the  fact  it  records  took  place,  by  a 
person  since  deceased,  in  the  ordinary  course  of  his  busi- 
ness, corroborated  by  other  circumstances  which  render 
it  probable  that  the  fact  occurred,  is  admissible  in  evi- 
dence.""    Entries  of    this    class  are  not    received  on  the 

97  Elliott  V.  Peirsol,  1  Pet.  (U.  S.)  17  Am.  St.  Rep.  377,  7  L.  E.  A.  489, 
328,  7  L.  Ed.  164;  SummerhlU  v.  23  N.  E.  1086;  Williamson  v.  Doe, 
Darrow,  94  Tex.  71,  57  S.  W.  942.  7  Blackf.   (Ind.)   12;  Bank  of  Tenn- 

98  Chaffee  v.  United  States,  IS  essee  v.  Smith,  9  B.  Mon.  (Ky.) 
Wall.  (U.  S.)  516,  21  L.  Ed.  908,  609;  Lathrop  v.  Lawson,  5  La.  Ann. 
followed  in  Rosenthal  v.  MeGraw,  338,  .52  Am.  Dee.  585;  Dow  v.  Saw- 
138  Fed.  721,  71  C.  C.  A.  277.  yer,  29  Me.  117;  Heiskell  v.  EoUias, 

99  McDonald  v.  Carnes,  90  Ala.  82  Md.  14,  51  Am.  St.  Eep.  4.55,  33 
147,  7  South.  919;  Everly  v.  Brad-  Atl.  263;  Cla-rke  v.  Magriider,  2 
ford,  4  Ala.  371;  Railway  Co,  v.  Har.  &  J.  (Md.)  77;  Parker  v. 
Henderson,  57  Ark.  402,  21  S.  W.  Niekerson,  137  Mass.  487;  1  Smith's 
878;  Culver  v.  Marks,  122  Ind.  554,  Lead.     Gas.    344;     Union    Bank    v. 
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theory  that  they  are  declarations  against  the  interest  of  the 
person  who  made  them,  but  on  the  ground  that  they  were 
made  in  the  due  course  of  business  as  part  of  the  res  gestae; 
and  this  is  deemed  to  afford  sufficient  presumption  that  the 
facts  are  as  stated  in  the  memorandum.^"*'  American  cases 
have  settled  the  very  reasonable  and  useful  rule  that  all 
entries  made  in  the  regular  course  of  business,  private  or 
public,  are  admissible,  though  not  against  interest.  "And 
though  the  circumstance  that  an  entry  in  the  regular 
course  of  business  is  against  interest  will  undoubtedly  add 
to  its  credibility,  yet  it  cannot  be  considered  as  settled  in 
our  law  that  the  mere  circumstances  of  an  entry  or  declara- 
tion being  against  a  person's  interest,  renders  it  evidence 
of  the  fact  between  third  persons,  after  his  death. ' '  ^  Said  a 
learned  judge .  "What  a  man  has  said  when  not  under  oath 
may  not,  in  general,  be  given  in  evidence  when  he  is  dead; 
because  his  words  may  be  misconstrued  and  misrecoUected ; 
as  well  as  because  it  cannot  be  Imown  that  he  was  under 
any  strong  motive  to  declare  the  truth.  Yet  there  are  well 
known  exceptions  to  this  rule,  as  in  questions  concerning 
pedigree.  But  what  a  man  has  actually  done  and  com- 
mitted to  writing,  when  under  obligation  to  do  the  act,  it 

Knapp,  3  Pick.   (Mass.)   96;  Boston  Pritt  v.  Fairclough,  3  Camp.  805,  13 

V.  Weymoutli,  4  Oush.   (Mass.)   538;  E.  E.  811.     A  full  discussion  will  be 

Wheeler  v.   Walker,   45   N.   H.   365;  foui;d  in   1   Smith's  Lead.   Gas.  567. 

Merrill    v.    Ithaca    &   O.    B.    Co.,    16  See,    also^    extended   note   to    Union 

Wend.    (N.    Y.)    586,    30    Am.    Dee.  Bank   v.   Knapp,   15   Am.   Dee.    191. 

130;  Bland  v.  Warren,  65  N.  C.  372;  Cases   applicable    to    particular   rec- 

Sterrett  v.  Bull,  1  Binn.   (Pa.)  234;  ords  will  be  found  well  arranged  in 

Eigby  V.  Logan,  45  S.  C.  651,  24  S.  5   Ency. -of  Ev.   268-280.     See,   also, 

E.  56;  Champneys  v.  Peck,  1  Stark,  the  following  Canadian  cases:  Gan- 

404;   Bacon   v.   Vaughn,   34   Vt.   73;-  ton  v.  Size,  22  U.  C.  K.  473;  Watson 

Nichols  V.  Webb,  8  Wheat.   (U.  S.)  v.    Harr,ington,    21    N.    S.    E.    218; 

326,  5  L.  Ed.  628;  Chaffee  v.  United  Lloyd  v.  Adams,  27  N.  B.  E.  590. 
States,  18  Wall.   (U.  S.)   516,  21  L.  lOO  Chambers     v.     Bernasconi,     4 

Ed.  908;  Doe  v.  Turford,  3  Barn.  &  Tyrw.  531,  1  C.  M.  &  E.  347;  Welsh 

Ad.  898,  110  Eng.  Eeprint,  327;  Pit-  v.  Barrett,  15  Mass.  380. 
man  v.  Maddox,  2  Salk.  690,  91  Eng.  i  2    Smith's    Lead.    Gas.    271,    3d 

Eeprint,  585;  Price  v.  Torrington,  1  Am.  ed.,  286,  287,  notes  to  Higham 

Salk.    286,    91    Eng.    Eeprint,    252;  v.  Eidgway,  10  East,  109; 
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being  the  course  of  the  business  he  has  undertaken,  and  he 
being  dead,  there  seems  to  be  no  danger  in  submitting  to 
the  consideration  of  the  jury."^  The  entries  to  be  thus 
admissible  should  be  contemporaneous  with  the  act  to  be 
proved,  that  is,  within  so  short  a  time  thereafter  as  reason- 
ably to  be  considered  a  part  of  the  transaction,^  in  the  due 
discharge  of  duty,*  and  by  persons  having  knowledge  of  the 
facts/'  Such  memoranda  do  not  generally  afford  evidence, 
except  as  to  those  matters  necessary  to  be  recorded;®  in 
other  words,  they  are  not  evidence  of  collateral  matters. 
Thus,  although  the  return  of  an  officer,  since  deceased,  was 
held  admissible  to  show  that  an  arrest  was  made  and  also 
its  date,  yet  such  certificate  was  deemed  no  evidence  of  the 
particular  spot  where  the  arrest  was  made,  as  it  was  no 
part  of  the  officer's  duty  to  state  such  fact.''  The  rule  has 
been  applied  to  entries  made  by  deceased  clerks  and  agents 
in  the  sale  of  goods  or  other  regular  course  of  business;^ 
entries  by  deceased  notaries  to  prove  such  acts  as  present- 
ment, demand  and  notice  of  nonpayment;^  by  attorneys  in 

2  Welsh  V.  Barrett,  15  Mass.  380.      Tyrw.  342,  4  Tyrw.  531,  1  C.  M.  &  R. 

3  Doe  V.  Tuiford,  3  Barn.  &  Ad.       347. 

897,  110  Eng.  Eeprint,  327;  Lassone  T  Chambers      v.      Berpasconi,      1 

V.  Boston  &  L.  E.  Ey.  Co.,  66  N.  H.  Tyrw.  342,  4  Tyrw.  531,  1  C.  M.  & 

345,   17  L.  E.   A.  525,   24   Atl.  902;  E.  347. 

Poole   V.  Dicas,  1  Bing.   N.   C.   654,  8  Livingston    y.    Tyler,     14    Conn. 

1  Scott,  600,  7  Car.  &  P.  79;  Price  493;     Jones     v.     Howard,     3     Allen 

V.  Torrington,  1  Salk.  235,  91  Eng.  (Mass.),  223;  Easki  v.  Wise,  56  Or. 

Eeprint,  252;  Eay  v.  Jones,  2  Gale,  72,  107  Pao.  984;  Nicholls  v.  Webb, 

220;  Ingraham  v.  Bockius,  9  Serg.  &  8  Wheat.  (TJ.  S.)  326,  5  L.  Ed.  628; 

E.   (Pa.)   285,  11  Am.  Dec.  730.  James    v.    Wharton,    Fed.    Cas.    No. 

4  Lloyd  V.  Wait,  1  Phil.  61,  41  7187,  3  McLean  (XJ.  S.),  492;  Hodge 
Eng.  Eeprint,  554;  Chambers  v.  v.  Higgs,  Fed.  Cas.  No.  6558,  2 
Bernasconi,  1  Tyrw.  342,  4  Tyrw.  Cranch  C.  C.  552;  Pitman  v.  Mad- 
531,  1  C.  M.  &  E.  347;  Doe  ex  dem.  dox,  1  Ld.  Eaym.  732,  91  Eng.  Ee- 
Patteshall  v.  Turford,  3  Barn.  &  Ad.  print,  1389;  Price  v.  Earl  of  Tor- 
890,  110  Eng.  Eeprint,  327;  Smith  v.  rington,  2  Ld.  Eaym.  873,  92  Eng. 
Blakey,  L.  R.  2  Q.  B.  326.  Eeprint,   84;   Pritt   v.  Fairclough,   3 

5  Chaffee    v.    United     States,     18  Camp.  305,  13  E.  E.  811. 

Wall.    (U.   S.)    516,   21   L.   Ed.   908;  9  Halliday  v.  Martinet,  20  Johns. 

Lewis  V.  Kramer,  3  Md.  265;  Smith  (N.  Y.)   168,  11  Am.  Dec.  262;  Por- 

V.  Lane  12  Serg.  &  E.  (Pa.)  80.  ter  v.  Judson,  1  Gray  (Mass.),  175; 

6  Chambers      v.      Bernasconi,      1  Nicholls  v.  Webb,  8  Wheat.  (U.  S.) 
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their  dockets  of  the  issuing  of  executions  or  other  process ; " 
by  magistrates  as  to  the  acknowledgment  of  deeds;"  by 
surveyors  and  deputy  surveyors  containing  results  of  their 
labors; ^2  receipts  by  sheriffs  or  other  officers  since  de- 
ceased for  the  payment  of  money;"  entries  in  insurance 
agents'  register  of  policies;^*  books  of  a  hank  showing  the 
receipt  and  payment  of  money  in  a  controversy  with  a  de- 
positor;^^ entries  in  time  book  of  teaming  done;*^  private 
entries  of  officers  containing  memoranda  of  official  acts;^'' 
weather  records  kept  at  an  asylum  ;^^  and  entries  by  clergy- 
men of  a  record  of  baptism.^^  In  an  action  between  third 
parties,  charges  in  the  day-book  of  a  physician  for  a  surgical 
operation  were  admitted  where  it  became  material  to  show 
the  date  of  such  operation;^"  and  the  account-book  of  a  de- 
ceased mechanic  has  been  received  to  show  the  character 
and  extent  of  the  injuries  to  a  wagon  wheel  alleged  to  have 
been  caused  by  a  collision  with  defendant's  loeomotive.^^ 
Press  copies  of  waybills  issued  by  a  railroad  company,  the 
originals  of  which  are  not  shown  to  be  lost  or  destroyed, 
nor  incapable  of  production,  are  not  admissible  in  evidence 
in  an  action  between  third  parties,  where  the  person  who 
issued  the  waybills  and  made  the  copies  is  not  shown  to  be 
dead.-' 

326,  5  L.  Ed.  628;  Poole  v.  Dicas,  1  IT  Linthicum   -v.   BemingtoD,   F&d. 

Bing.  N.  C.  649,  1  Scott,  600,  7  Car.  Cas.  No.  8377,  5  Crancli  C.  C.  546; 
&  P.  79;  Gawtry  v.  Doane,  51  N.  Y.       Eeg.  v.  Buckley,  13  Cox  C.  C.  293. 

«•*.  18  Hart  V.  Walker,  100  Mich.  406, 

10  Leland    v.    Cameron,    31    N.    Y.       59   j^    -^y    174^ 

^^'°-  19  Kennedy    v.    Dovle,    10    Allen 

u  Nourse     v.     McCay,     2     Bawle       ^^^^^_^    ,gj^ 

<Pa.),  70.  _. 

10  TTT  11  /-f     i.-      110  iv«-  no  ^o  Augusta    V.     Windsor,    19    Me. 

12  Walker  v.  Curtis,  116  Mass.  98.  ^  ' 

Qi  7 

13  Livingston  v.  Arnoux,  56  N.  Y. 

507  21  Lassone  v.  Boston  &  L.  R.  Ry. 

H  Roberts  v.  Rice,  69  N.  H.  472,  Co-,  66  N.  H.  345,  17  L.  B.  A.  525> ' 

45   Atl.   237  24  A'tl.  902,  in  which  the  subject  is 

15  Union  Bank  v.  Knapp,  3  Pick.  Mly     discussed     and     many     cases 

(Mass.)  96,  15  Am.  Dec.  181.  «ited. 

18  Dickon  v.  Winters,  169  Pa.  126,  22  Haas  v.  Chubb,  67  Kan.  787,  74 

32  Atl.  289.  Pac.  230. 
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§  320  (324).  Same — Principle  extended  to  declarations 
by  persons  still  living.— It  will  be  noticed  from  some  of  the 
illustrations  above  cited  that  under  this  principle  entries 
may  be  admitted,  although  there  is  no  absolute  duty  to 
make  such  entries.  "It  is  sufficient  if  the  entry  was  the 
natural  concomitant  of  the  transaction  to  which  it  relates 
and  usually  accompanies  it. "  ^*  Of  course  the  handwriting 
of  the  person  who  made  the  entries  must  be  proved.^*  Al- 
though the  rule  has  generally  been  applied  where  the  per- 
son who  made  the  entries  was  since  deceased,  entries  of  the 
character  under  discussion  made  by  one  who  has  since  be- 
come insane  have  been  admitted.^^  In  some  of  the  states- 
entries  of  this  class  have  been  held  admissible  on  proof 
that  the  person  by  whom  they  were  made  is  beyond  the 
jurisdiction  of  the  court,  as  where  he  is  permanently  out 
of  the  state.2^     The  United  States  supreme  court  has  held 


23  Fiaher  v.  Mayor,  67  N.  Y.  73; 
Leland  v.  Cameron,  31  N.  Y.  115; 
Nourse  v.  MeCay,  2  E-awle  (Pa.), 
70';  Costello  v.  Crowell,  133  Mass. 
352. 

24  Chaffee  v.  United  States,  18 
Wall.  (U.  S.)  516,  21  L.  Ed.  908; 
Union  Bank  v.  Knapp,  3  Pick. 
(Mass.)  96,  15  Am.  Dec.  181. 

?0  McDonald  v.  Carnes,  90  Ala. 
147,  7  South.  919;  Town  of  Bridge- 
water  V.  Town  of  Roxbury,  54  Conn. 
213,  6  Atl.  415;  Mahaska  County  v. 
Ingalls,  16  Iowa,  81;  Holbrook  v. 
Gay,  6  Cnsh.  (Mass.)  215;  Union 
Bank  v.  Knapp,  3  Pick.  (Mass.)  96^ 
15  Am.  Dee.  181;  Vinal  v.  Oilman, 
21  W.  Va.  301,  45  Am.  Eep.  562; 
Chaffee  v.  United  States,  18  Wall. 
(U.  S.)  516,  21  L.  ed.  908. 

26  Sands  v.  Hammell,  108  Ala. 
624,  18  South.  489;  McDonald  v. 
Carnes,  90  Ala.  147,  7  South.  919; 
St.  Louis,  I  &  M.  S.  E.  Co.  v.  Hen- 
derson, 57  Ark.  402,  21  S.  W.  878; 
Town  of  Bridgewater  v.  Town  of 
Roxbury,  54  Conn.   213,  6  Atl.  415; 


New  Haven  etc.  Co.  v.  Goodwin,. 
42  Conn.  230;  Godfrey  v.  Rowland, 
17  Haw.  •  577 ;  Dodge  v.  Morrow, 
14  Ind.  App.  534,  41  N.  E.  967,  43 
N.  E.  153;  Sims  v.  American  Ice- 
Co.,  109  Md.  68,  71  Atl.  522;  Heis- 
kell  V.  Eollius,  82  Md.  14,  51  Am. 
St.  Rep.  455,  33  Atl.  263;  Reynolds 
V.  Manning,  15  Md.  510;  Gurley  v., 
Springfield!  St.  Ry.  Co.,  206  Mass. 
534,  92  N.  E.  714;  North  Bank  v. 
Abbot,  13  Pick.  (Mass.)  465,  25  Am. 
Dec.  334;  Union  Bank  v.  Knapp,  3 
Pick.  (Mass.)  96,  15  Am.  Dec.  181; 
Holbrook  v.  Gay,  6  Cush.  (Mass.) 
215;  Cameron  Lumber  Co.  v.  Somer- 
ville,  129  Mi'ch.  532,  89  N.  W..  346; 
Shipman  v.  Glynn,  31  App.  Div. 
425,  52  N.  Y.  Supp.  691;  Sterrett  v. 
Bull,  1  Binn.  (Pa.)  234;  Crouse  v. 
Miller,  10  Serg.  &  E.  (Pa.)  155; 
Alter  V.  Berghaua,  8  Watts  (Pa.), 
77;  Kinney  v.  Flynn,  2  R.  I.  319; 
Rigby  V.  Logan,  45  S.  C.  651,  24  S. 
E.  56;  Elms  v.  Chevis,  2  MicCord 
(S.  C),  349;  Oummings  v.  Fullam, 
13  Vt.  434;  Vinal  v.  Oilman,  21  W. 
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that  when  the  witness  lived  in  another  state,  more  than  one 
hundred  miles  from  the  place  of  trial,  and  the  process  of 
the  court  could  not  reach  him,  he  was,  for  all  jurisdictional 
purposes  as  if  he  were  dead.^''  At  the  same  time  there 
are  cases  holding  that  it  should  be  made  to  appear  that 
some  effort  has  been  made  to  secure  the  attendance  of  the 
witness.  ' '  This  court  has  invariably  decided  that  the  best 
testimony  that  it  is  within  the  power  of  the  parties  to  pro- 
cure by  ordinary  or  extraordinary  means  shall  be  ex- 
hausted before  the  books  of  a  party  shall  be  given  in  evi- 
dence."-^ Temporary  absence  is  not  sufficient.  As  was 
well  said,  since  this  temporary  absence  may  be  readily 
brought  about  for  the  very  object  of  obtaining  the  ad- 
vantage of  using  such  entries,  without  the  accompanying 
statement  and  explanation  of  the  bookkeeper,  it  would  be 
probably  unwise  to  relax  the  rule  so  far  as  to  dispense 
with  the  presence  of  the  witness  when  he  was  only  tem- 
porarily absent  from  the  state,  especially  as  the  alternative 
of  a  temporary  continuance  of  the  cause  till  his  return  to 
the  state  might  be  but  a  small  inconvenience.^®     In  earlier 

Va.   301,   45    Am.   Rep.   562;    Clarke  21    S.   W.   878;    Sneed  v.    State,   47 

V.  Bast,  3  McLean,  494,  5  Fed.  Gas.  Ark.    180,    1    S.    W.    68.     See,    also, 

2861.  Bartholomew    v.   Farwell,    41    Conn. 

2T  Burton     v.     Driggs,     20     Wall.  107;   Reynolds  v.   Manning,  15  Md. 

(TJ.  S.)  125,  22  L.  Ed.  299.  510;    Alter    v.    Berghaus,    8    Watts 

28  Werbiskie  v.  MeManus,  31  Tex.  (Pa.),    77.     Other    useful    eases    on 

116;     Little    Rock    Granite    Co.    v.  the  admission  of  books  in  evidence 

Dallas  County,  66  Fed.  522,  13  C.  C.  are    NichoUs    v.    Webb,    8    Wheat. 

A.    620.     It    is    incumbent    on    the  (U.  S.)  326,  5  L.  Ed.  628;  Bates  v. 

party  ofeering  entries   of   this  kind,  Preble,  151  V.  S.  149,  38  L.  Ed.  106, 

unauthenticated  by  the  oath  of  the  14  Sup.  Ct.  Rep.  277;  Glenn  v.  Lig- 

person  who  made  them,  to  show  as  gett,  47  Fed.  472;  Kent    v.  Garvin, 

a    prerequisite    to    their    admission  1    Gray    (Mass.),    148;    Jackson    v. 

that  such  person  cannot  be  produced  Evans,  8  Mich.  476. 
as  a  witness;  and  when  he  is  living,  29  Vinal  v.  Gilman,  21  W.  Va.  301, 

some  discretion  must  be  allowed  to  45  Am.  Rep.   562.     In  Hay  v.  Kra- 

the  trial  court  in  deciding  whether  mer,   2   Watts   &   S.    (Pa.)    137,   the 

proof  offered  as  preliminary  to  the  entries    of    one    temporarily    absent 

introduction   of   the   entries   is    suf-  was  admitted,  but  the  ruling  is  not 

ficient  to  admit  them  as  in  case  of  squarely   in   point.     The   West   Vir- 

the    witness'    death:  St.    Louis    etc.  ginian  decision  is  sound  law. 
By.  Co.  V.  Henderson,  57  Ark.  402, 
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cases  and  in  other  states  the  rule  has  not  been  extended 
beyond  the  cases  where  the  person  making  the  entry  was 
dead.^**  Upon  a  trial  for  embezzlement  of  bank  funds,  it 
was  proved  that  all  the  entries  in  the  bank's  books  were 
made  either  by  the  bookkeeper,  the  assistant  bookkeeper, 
the  cashier,  the  president  or  the  teller.  Each  of  such"  em- 
ployees gave  evidence  to  the  effect  that  the  entries  made 
by  them  in  the  books  were  correct,  except  the  cashier,  who 
was  a  fugitive  from  justice  and  without  the  jurisdiction  of 
the  court,  and  the  bookkeeper,  who  was  dead  at  the  time  of 
the  trial;  but  all  of  the  entries  made  by  the  bookkeeper 
were  shown  to  have  been  made  in  the  regular  course  of  busi- 
ness, and  many  of  them  were  shown  to  be  correct,  and  in 
addition  it  was  proven  that  settlements  had  been  made  from 
the  books  and  had  been  found  correct.  The  books  were 
properly  received  in  evidence.^^  The  principle  under  dis- 
cussion has,  however,  been  extended  and  applied  in  the 
United  States  to  cases  where  the  person  making  the  entries 
is  still  living  and  authenticates  the  entries  by  his  oath, 
even  though  he  has  forgotten  the  circumstances.  But  such 
entries  are  not  admissible  in  the  lifetime  of  the  one  making 
them,  unless  they  would  have  been  admissible  after  his 
death  on  proof  of  his  handwriting.*^ 

§  321  (325).  Recollection  of  the  fact  by  the  person  mak- 
ing the  entry. — In  such  cases  as  those  discussed  in  the  last 
section,  it  is  not  necessary  that  the  witness  should  remem- 
ber the  facts  recorded  in  the  memoranda,  if  the  other  con- 
ditions are  complied  with.  When  properly  authenticated, 
the  memoranda  themselves  constitute  evidence,  although 

30  Moore  v.  Andrews,  5  Port.  zell,  1  Tla.  301,  46  Am.  Dec.  346; 
(Ala.)  107;  Mahaska  County  v.  Far?ners'  etc.  Bank  v.  Boraef,  1 
Ingalls,  16  Iowa,  81;  Welsh  v.  Bar-  Rawle  (Pa.),  152;  Shove  v.  Wiley, 
rett,  15  Mass.  380;  Brewster  v.  18  Pick.  (Mass.)  558;  Sickles  v. 
Doane,  2  Hill   (N.  Y.),  537.  Mather,    20   Wend.    (N.   Y.)    72,    32 

31  State  Bank  v.  Brown,  96  App.  Am.  Dec.  521;  Redden  v.  Spniance, 
Div.  441,   89  N.  Y.  Supp.   381.  4   Harr.    (Del.)    265;    Underwood   v. 

32  Bank   of   Monroe   v.    Cnlver,    2  Parrott,  2  Tex.  168. 
Hill    (N.   Y.),    531;    Spanii  v.    Bait- 
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the  witness  has, no  recollection  on  the  subject,  and  even 
though  his  memory  is  not  refreshed  by  such  memoranda. 
When  the  party  is  living  who  made  such  an  entry  in  the 
regular  course  of  business,  though  he  remembers  and  can 
testify  nothing  about  the  facts  recorded  in  the  entry,  but 
simply  testifies  that  he  made  the  entry  in  the  usual  course 
of  business  at  the  time  of  the  transaction,  such  an  entry  is 
of  itself  primary  evidence  of  the  facts  recorded.^^  Thus, 
where  a  bank  kept  a  book  in  which  a  clerk  regularly  made 
memoranda  of  notices  given  by  him  to  indorsers,  and  the 
clerk  testified  that  it  was  his  practice  to  give  the  notices 
personally  and  that  he  had  no  doubt  they  were  given  as 
usual,  though  he  could  not  recollect  the  fact,  the  book  was 
admitted  to  prove  a  notice  mentioned  therein.^*  Said  Jus- 
tice Shaw :  "  It  is  very  obvious  to  remark  that,  if  such  evi- 
dence is  not  sufficient,  it  would  be  extremely  difficult  to 
prove  such  acts  done.  Where  bank  messengers,  notaries 
and  such  official  persons  do  hundreds  and  thousands  of 
such  acts  every  year,  it  would  be  contrary  to  all  human  ex- 
perience to  believe  that  they  could  recall  the  recollection 
of  each  by  force  of  present  memory,  even  after  looking  at 
a  written  memorandum;  but  the  witness  may  testify  to 
other  facts  which,  with  the  aid  of  a  memorandum,  will  af- 
ford a  very  satisfactory  inference  that  the  act  was  done; 
such  as  his  usual  practice  and  habit,  his  caution  never  to 
make  such  memoranda,  unless  such  acts  were  done  and  his 
consciotisness  of  the  importance  and  necessity  of  accuracy 
in  this  particular.  In  this  respect  it  is  like  the  testimony 
of  an  attesting  witness  to  an  instrument.  He  recognizes 
his  handwriting,  he  knows  he  put  his  hand  there,  he  testifies 
that  he  believes  he  would  not  have  put  it  there  if  he  had  not 
seen  the  instrument  executed,  but  he  has  no  present  recol- 
lection of  the  fact  other  than  that  derived  from  the  recog- 
nition of  his  handwriting.     Such  evidence,  we  think,  it  is 

33  Vinal    V.    Gilman,    21    W.    Va.  34  Shove      v.      Wiley,      18     Pick. 

301,  45  Am.  Rep.  562,  and  oases  (Mass.)  558.  As  to  books  of  ac- 
cited  in  preceding  note.  count  in  general,  see   §   567   et  seq., 

post. 
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every  day's  practice  to  admit  and,  if  not  controlled  by  other 
evidence,  a  jury  might  and  ought  to  infer  from  it  the  fact 
of  execution.  "^^  The  question  is  elaborately  discussed  in 
a  modern  case,^®  and  Boyce,  J.,  delivered  an  opinion  after 
a  careful  examination  into  the  origin  and  expansion  of  the 
principle  of  the  hearsay  exception  applicable  to  the  ques- 
tion, concluding  with  the  dictum,  "We  think  that  the  ex- 
tension of  the  exception  to  such  regular  entries,  in  the 
lifetime  of  the  entrant,  if  verified  and  adopted  by  him,  is 
sustained  by  principle  and  the  weight  of  authority."  A 
careful  perusal  of  the  opinion  shows  that  it  may  be  authori- 
tatively taken  that  the  extension  covers  the  case  when  the 
witness  verifies  his  entry,  irrespective  of  his  recollection 
of  it. 

§  322  (326).  Entries  by  a  party  himself, — This  species 
of  testimony  forms  one  of  the  exceptions  to  the  common-law 
rule  that  no  party  to  an  action  should  use  therein  evidence 
which  lie  had  created  for  himself,  to  which  class,  of  course, 
entries  of  transactions  properly  belonged.  In  the  cases 
cited  under  the  preceding  section  to  illustrate  the  reception 
of  this  class  of  evidence,  the  entries  were  made  by  third 
persons  having  no  interest  in  the  transactions.  But  the 
authorities  seem  agreed  on  the  proposition  that  entries 
made  by  the  parties  themselves  are  admissible  on  the 
ground  that  they  are  a  part  of  the  res  gestae,  and  not  on 
the  ground  that  they  are  made  by  disinterested  persons.  It 
would  seem  to  follow  that  entries  of  this  class  are  admis- 
sible, although  made  by  a  person  in  respect  to  Ms  own  busi- 
ness or  by  one  otherwise  interested ;  but  of  course  the  weight 
to  be  given  to  the  entry  might  depend  very  greatly  upon 
the  interest  or  motive  of  the  person  making  the  entry.^'^ 
Accordingly,  we  find  that  long  before  statutes  were  enacted 
allowing  parties  to  testify  generally  in  their  own  behalf,  the 

»8  stove      V.      Wiley,      18      Pick.       mington  Candy  Co.,  6  Penne.  (Del.) 
(Mass.)     558;     Costello    v.    Crowell,       288,  66  Atl.  465. 

133  Mass.  352.  37  1  Greenl.  Ev.,  §  120.     See  note 

to   Union   Bank   v.   Knapp,   15   Am. 

36  Eemington    Maoli.    Co.   v.    Wil-      Og^    jgj 
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practice  came  to  prevail  of  allowing  parti'es  by  their  own 
testimony  to  verify  their  hooks  of  account.  Although  the 
practice  was  conceded  to  be  repugnant  to  general  common- 
law  principles,  it  was  sustained  on  grounds  of  necessity.^* 
If  the  person  who  made  the  entry  be  still  living,  though  out 
of  the  state,  he  must  be  called  or  his  deposition  taken.^^  It 
is  a  sufficient  authentication,  if  the  witness  states  under 
oath  that  the  entries  were  made  in  the  regular  course  of 
business,  and  that  they  were  correct  and  made  at  the  time 
they  purport  to  have  been  made.*"  ' '  The  entries  must  pur- 
port to  be  made,  with  a  view  to  charge  the  opposite  party, 
and  alterations  and  additions  in  the  account  sued  on,  appar- 
ent on  their  face,  must  be  satisfactorily  accounted  for.  No 
mode  is  prescribed  by  law  in  which  a  book  must  be  kept  to 
make  it  evidence,  and  the  question  of  competency  must  be 
determined  by  the  appearance  and  character  of  the  book,  re- 
gard being  had  to  the  degree  of  education  of  the  party,  the 
nature  of  his  employment,  the  manner  of  his  charges 
against  other  people,  and  all  the  circumstances  of  the 
case;  and  it  will  not  be  evidence  of  any  charge  not 
within  the  regular  course  of  the  business  of  the  party, 
nor  of  any  fact  that  may  arise  collaterally  in  the  case."*^ 
Irrespective  of  statutes,  the  American  rule*^  may  be  said  to 

38  Sheehau    v.    Hennessey,    65    N.  132  Mass.  477.     See  note    to  Union 
H.   101;   Eastman  v.  Moulton,  3   N.  Bank  v.  Knapp,  15  Am.  Dec.  193. 
H.  156;  Bradley  v.  Goodyear,  1  Day  *o  Shove      v.      Wiley,      18      Pick. 
(Conn.),    104;    Foster   v.    Sinkler,    1  (Mass.)     588;    Moots    v.    State,    21 
Bay  (S.  C),  40;  Pratt  v.  White,  132  Ohio  St.  653. 

Mass.  477;  Poultney  v.  Boss,  1  Ddll.  *l  Moody  v.  Eoberts,  41  Miss.  74. 

(Pa.)   238,  1  L.  Ed.  117.     As  to  the  42  "In  the  United  States  this  prin- 

admissibility   in   evidence    of   books  ciple  has  been  cajried  further,  and 

of    account,    see    note    to    Sheridan  extends    to     entries    made    by    the 

Coal  Co.  V.  C.  W.  Hull  Co.,  138  Am.  party     himself     in     his     own     shop 

St.  Rep.  441.  books.     Though    this    evidence    has 

39  Chaffee,  v.  United  States,  18  sometimes  been  said  to  be  admitted 
Wall.  (tl.  S.)  516,  21  L.  Ed.  contrary  to  the  rules  of  the  common 
908;  Brewster  v.  Doane,  2  Hill  law,  yet  in  general  its  admission 
(N.  Y.),  537;  Wilbur  v.  Selden,  6  will  be  found  iu  perfect  harmony 
Cow.  (N.  Y.)  163;  Merrill  v.  Ithaca  with  thos6  rules,  the  entry  being 
&  O.  Ey.  Co.,  16  Wend.  (N.  Y.)  586,  admitted  only  where  it  is  evidently 
30   Am.   Dee.    130;   Pratt   v.   White,  cuntemporaneous  with  the  fact,  and 
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be  general  now  throngliout  the  United  States.**  And  it  and 
its  basic  reason  are  clearly  given  by  Black,  J.,  in  an  impor- 
tant Missouri  case.**  It  is  conceded  tbat  a  party,  as  well  as 
Ms  clerk  or  bookkeeper,  may  refresh  his  memory  from  en- 
tries made  by  Mm  or  under  his  eye,  and  then  testify  as  to 
the  facts  with  his  memory  thus  refreshed.  In  cases  of  an 
account  composed  of  many  items,  all  this  means  nothing 
more  than  reading  the  book  in  evidence.  "This,"  says  the 
learned  judge,  "we  all  know  from  daily  experience  in  the 
trial  courts.  It  is  out  of  all  reason  to  say  that  a  merchant 
or  his  clerks  can  recall  each  item  of  the  account,  and  a  fair- 
minded  witness  will  generally  decline  the  attempt.  Ac- 
count-books are  admitted  in  evidence  for  the  person  by 
whom  they  are  kept  when  the  entries  are  made  at  the  time, 
or  nearly  so,  of  doing  the  principal  fact,  because  entries 
made  under  such  circumstances  constitute  a  part  of  the  res 
gestae.  An  entry  thus  made  is  more  than  a  mere  declar- 
ation of  the  party.  It  is  a  verbal  act  following  the  principal 
fact  in  the  orderly  conduct  of  business.  Such  is  certainly 
the  custom  and  course  of  business  at  the  present  day.  We, 
therefore,  conclude  that  an  account-book  of  original  entries, 
fair  on  its  face  and  shown  to  have  been  kept  in  its  usual 
course  of  business  is  evidence,  even  in  favor  of  the  party 

part   of   the   res   gestae.     Being   the  Marden,     12     Pick.      (Mass.)      169; 

act   of   the  party  himself,   it  is  re-  Moody  v.  Eoberts,  41  Mias.  74;  An- 

ceived    with    greater    caution;    but  derson   v.  Kannow,   72  Neb.   32,   99 

still  it  may  be  seen  and  weighed  by  N.  W.   824;   Eemiek  v.   Bumery,   69 

the  jury":    1   Greenl.    Bv.,    14th   ed.,  N.   H.    601,   45   Atl.   574;    Inslee   v. 

§  118.     See,  also.  Wood  on  Practice  Prall,   23    N.    J.    L.    457;    Smith    v. 

Evidence,  §   139.  Smith,   163   N.  Y.   168,  52  L.  E.  A. 

*3  Alabama    Iron    Co.    v.    Smith,  545,  57  N.  B.  30O;  Harmon  v.  Dec- 

155  Ala.  287,  46  South.  475;  Boiling  ker,   41    Or.    587,    93    Am.    St.    Eep. 

V.  Fannin,  97  Ala.  619,  12  South.  59;  748,  68  Pac.  11,  1111;  Jones  v.  Long, 

Stanley  v.  Wilkerson,   63   Ark.  556,  3    Watts    (Pa.),    325;    Seagrove    v. 

39  S.  W.   1043;   White  v.   Whitney,  Bedman,  4  Ball.  (Pa.)  153,  1  L.  Ed. 

82  Cal.  163,  22  Pac.  1138;  Butler  v.  779;  Oargill  v.  Atwood,  18  E.  I.  303, 

Cornwall    Iron    Co.,    22    Conn.    335;  27  Atl.   214;   Baldridge   v.  Penland, 

Wilber  v.  Scherer,  13  Ind.  App.  428,  68  Tex.  441,  4  S.  W.  565. 

41  N.  B.  837;  Graham  v.  Dillon,  144  44  Anchor   Milling   Co.    v.   Walsh, 

Iowa,   8i2,   121   N.   W.   47;    Silver  v.  10«  Mo.  277,   32  Am.   St.  Eep.   600, 

Worcester,   72   Me.   322;    Holmes   v,  18  S.  W.  904. 
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by  vrhom  they  are  kept."  Under  the  statutes  which  now 
exist  permitting  the  use  of  books  of  account  it  seldom  be- 
comes necessary  to  rely  upon  this  exception  to  the  hearsay 
rule.  The  use  of  account-books  as  evidence  under  statutes 
is  elsewhere  discussed.*^ 

§  323  (327).  Declarations  of  deceased  persons  against 
interest — In  general  —  Absentees — Those  physically  or 
mentally  incapacitated. — In  several  of  the  preceding  sec- 
tions the  discussion  has  related  to  the  admissibility  of  dec- 
larations or  entries  made  in  the  regular  course  of  business 
and  as  part  of  the  res  gestae.  In  another  chapter  we  dis- 
cussed the  admissibility  of  declarations  of  parties  and  those 
identified  in  interest  with  parties,  that  is,  admissions.  We 
now  come  to  the  consideration  of  an  entirely  different  class 
of  declarations  which  should  not  be  confused  with  those  al- 
ready mentioned ;  namely,  declarations  made  by  strangers, 
that  is,  by  persons  not  in  privity  with  the  parties  to  the  suit ; 
declarations  which  are  not  necessarily  made  in  the  regular 
course  of  business,  but  which  are  received  on  the  ground 
that  they  were  against  the  interest  of  such  stranger  and  ir- 
respective of  the  fact  ivhether  any  privity  exists  between 
the  person  who  made  them  and  the  party  against  whom  they 
are  offered.  It  has  long  been  settled  as  one  of  the  excep- 
tions to  the  general  rule,  excluding  hearsay,  that  the  declara- 
tions of  persons  since  deceased  are  admissible  in  evidence, 
provided  the  declarant  had  peculiar  means  of  knowing  the 
matter  stated,  if  he  had  no  interest  to  misrepresent  it  and 
if  it  was  opposed  to  his  pecuniary  or  proprietary  interest.*^' 

45  See  §  567  et  seq.,  post.  L.  Ed.  47;  Taylor  v.  Gould,  57  Pa. 

48  Higham  v.  Eidgeway,  10  East,  152;  Chenango  Bridge  Co.  v.  Paige, 

109,     103     Eng.     Reprint,     717;     2  83    N.    Y.    178,    38    Am.    Rep.    407; 

Smith's  Lead.  Gas.  361;   Gleadow  v.  Scott   v.   Croucli,   24   Utah,    377,    67 

Atkin,   1   Cromp.   &  M.   423,   3  Tyr.  Pac.  1068;  Bartlett  v.  Patton,  33  W. 

289;  Livingston  v.  Arnoux,  56  N.  Y.  Va.  71,  5  L.  R.  A.  523,  10  S.  E.  21; 

507;  Sussex  Peerage  Case,  11  Clark  Hart    v.    Kendall,    82    Ala.    144,    :! 

&    F.    85,    8    Eng.     Reprint,     1034;  South.  41;  1  Phil.  Ev.  293;  1  Gre«nl. 

Middleton    v.    Melton,    10    Barn.    &  Ev.,    §§    147,    148;    Stepli.   Ev.,   art. 

C.     317,     109     Eng.     Reprint,     467;  28. 
Bowen  v.  Chase,  98   U.   S.   254,   25 
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Tims,  in  a  leading  case  on  the  subject  an  entry  of  a  charge 
for  services  made  in  a  ledger  on  a  certain  day  by  a  man- 
midwife  for  attendance  upon  a  woman  when  she  was  deliv- 
ered of  a  child  was  admitted  as  evidence  to  show  the  age  of 
snch  child.*^  It  is  a  fair  presumption  that  men  will  neither 
falsify  accounts  nor  commit  mistakes,  when  such  falsehoods 
or  mistakes  would  be  prejudicial  to  their  own  pecuniary  in- 
terests. This  consideration,  together  with  the  facts  that  the 
declaration  is  not  admissible  during  the  lifetime  of  the  au- 
thor ,  that  any  fraudulent  motive  for  making  the  statement 
may  be  shown,  and  that  such  declarations  are  frequently  the 
only  mode  of  proof  available,  are  deemed  of  sufficient  force 
to  justify  the  admission  of  such  declarations,  although  the 
sanction  of  an  oath  and  the  test  of  cross-exaniination  are 
wanting.**  It  is  not  enough  to  warrant  the  admission  of 
declarations  against  interest  that  the  person  who  made 
them  cannot  be  produced  as  a  witness;  his  death  must  be 
shown,^^  or  What  for  this  purpose  is  regarded  as  the  equiv- 
alent, that  he  is  legally  unavailable  either  from  absence 
from  the  jurisdiction,  from  being  physically  unable  to  at- 
tend the  court,  being  mentally  incapable  from  giving  testi- 

*7  Higham  v.  Ridgeway,  10  East,  322;  Mahaska  County  v.  Ingalls,  16 

109,     103     Eng.     Reprint,     717,     2  Iowa,    81;    Goyette   v.    Keenan,    196 

Smith's  Lead.  Cas.,  Sth  ed.,  361,  and  Mass.  416,  82  N.  E.  427;  Currier  v. 

valuable  notes;  Smith  v.  State  (Tex.  Gale,  14  Gray  (Mass.),  504,  77  Am. 

Or.  App.),  73  S.  W.  401.  Dec.  343;  Howell  v.  Howell,  87  Mo. 

*8  Phil.  Ev.  294;  1  Greenl.  Bv.,  §  124;  Rand  v.  Dodge,  17  N.  H.  343; 

148;  Mahaska  County  v.  Ingalls,  16  Lyon  v.  Ricker,   141  N.  Y.  225,  36 

Iowa,  81;   Quinby  v.  Ayres,  1  Neb.  N.  E.,  189;  Bird  v.  Hueston,  10  Ohio 

(Unof.)   70,  95  N.  W.  464,  to  prove  St.   418;    Lpwry   v.    Moss,    1    Strob. 

insolvency;  German  Ins.  Co.  v.  Bart-  (S.  C.)  63;  Scott  v.  Crouch,  24  Utah, 

lett,    188   111.   165,    80   Am.    St.   Rep.  377,  67  Pae.  1068;   Davis  v.  Puller, 

172,  58  N.  B.  1075,  to  prove  indebt-  12  Vt.  178,  36  Am.  Dee.  334;  Bart- 

edness  and   that  declarant  was  trus-  lett  v.  Patton,  33  W.  Va.  71,  5  L.  R. 

tee;    Keesling    v.    Powell,    149    Ind.  A.  523,  10  S.  E.  21;  Sussex  Peerage 

372,  49  N.  E.  265.  Case,  11  Clark  &  P.  85,  8  Jur.  793,  8 

49  Hart   V.   Kendall,   82   Ala.   144,  Eng.  Reprint,  1034;  Phillips  v.  Cole, 

3   South.  41;  Fitoh  v.  Chapman,  10  10  Ad.  &  E.  106,  113  Eng.  Reprint, 

Conn.    8;    Chandler   v.   Mutual   Life  41j   Spargo  v.  Brown,  9  Barn.  &  C. 

etc.  of  Georgia,  131  Ga.  82,  61  S.  B.  935,   109   Eng.   Reprint,   348;    Smith 

1036;  Cunningham  v.  Schley,  41  Ga.  v.  Whittingham,  6  Oar.  &  P.  78. 
426;  Doe  v.  Evans,  8  Blackf.  (Ind.) 
Evidence  II — 43 
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mony  or  being  legally  immune  from  testifying,  with  each  of 
which  propositions  it  is  necessary  to  deal.  Many  of  the 
cases  referred  to  in  discussing  such  declarations  in  connec- 
tion with  questions  of  pedigree^"  are  applicable  to  those 
against  interest  and  may  be  safely  utilized,  but  the  inquiry 
has  been  well  limited  by  Dillon,  J.,  in  the  Iowa  case  re- 
garded as  a  leading  one  on  the  subject.^^  By  the  decided 
preponderance  of  authority,  he  says  that  verbal  declara- 
tions are  receivable  when  accompanied  by  the  following 
prerequisites:  1.  The  declarant  must  be  dead  (and  this  he 
slightly  modifies  as  to  insanity  or  absence,  though  as  we 
shall  show,  the  alternatives  referred  to  by  us  are  now  ac- 
cepted) .  2.  That  the  declaration  must  have  been  against  the 
interest  of  the  declarant  at  the  time,  and  that  interest  must 
be  a  pecuniary  one.  3.  The  declaration  must  be  of  a  fact  or 
facts  in  relation  to  a  matter  concerning  which  the  declarant 
was  immediately  and  personally  cognizable.  4.  In  addition, 
the  court  should,  under  the  circumstances  of  the  particular 
case,  be  satisfied  that  there  was  no  probable  motive  to 
falsify  the  fact  declared;  as  where  the  declaration  is  made 
ante  litem  motam,  or  at  a  period  so  remote  as  to  preclude 
all  suspicion  that  it  was  manufactured  for  the  occasion. 
Dealing  in  this  section,  then,  with  death  or  its  equivalent, 
the  main  proposition  is  established  that  the  declarant  must 
be  dead.  In  England  the  fact  of  the  witness  being  in 
articulo  mortis  was  not  held  sufficient.  In  a  case  where 
the  declarant  had  had  an  apoplectic  fit  and  was  said  to 
be  in  extremis,  Lord  EUenborough  rejected  the  statement, 
saying:  "No  case  has  gone  so  far,  and  I  am  afraid  to  es- 
tablish a  precedent.  It  is  difficult  to  determine  when  a  pa- 
tient is  past  all  hopes  of  cure.    If  such  a  relaxation  of  the 

BO  §§  312-318,  ante.  favored     by    the     courts,     and     the 

51  Mahaska   County  v.    Ingalls,    16  tendency   is    rather    to    restrict    than 

Iowa,    81.     Preceding    his    classifica-  to     enlarge     the     right     to     receive 

tion    the    learned    judge    says    that  it,    or   at   least   to   require   the   evi- 

this'  species  of  evidence,  being  some-  dence  to   be  brought   dearly  within 

what     anomalous     in     its     character,  all   the   conditions   requisite   for  its 

and    standing    on    the    ultima    thule  reception, 
of  competent  testimony,  is  not  highly 
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rules  of  evidence  were  permitted,  there  would  be  sudden 
indispositions  and  recoveries.  "^^  In  this  country  the  law 
is  more  liberal,  and  it  has  been  held  that  absence  from  the 
-state,  so  far  as  it  affects  the  admissibility  of  secondary 
evidence,  has  the  same  effect  as  the  death  of  the  witness.^^ 
As  to  physical  incapacity,  there  appears  to  be  good  au- 
thority differing  from  that  from  which  we  have  extracted 
Lord  EUenborough's  dictum.  In  a  Texas  case,^*  where  evi- 
dence of  the  declarations  of  one  physically  incompetent  had 
been  received  over  objection,  the  court  said:  "If  the  party 
whose  statements  would  be  admissible  if  he  was  dead,  from 
advanced  age,  or  other  irremediable  cause,  has  lost  the 
power  of  speech,  and  the  ability  to  testify  either  orally  or 
by  deposition,  what  good  would  it  do  to  produce  him?  In 
what  would  he  be  better  than  a  dead  man,  in  so  far  as 
the  production  of  his  testimony  is  concerned?"  As  to 
mental  incapacity,  the  authority  is  equally  sound.  * '  But  it 
is  further  objected,  that  the  clerk  who  made  the  entries  in 
the  blotter  is  not  produced,  and,  therefore,  that  the  blotter 
should  not  have  been  admitted  in  evidence;  but  it  is  al- 
leged and  not  denied,  that  he  has  become  insane.  If  he 
were  dead  his  handwriting  might  be  proved,  as  was  done 
in  the  case  of  the  clerk  who  kept  the  journal,  and  who  has 
deceased:  his  insanity  renders  him  as  unable  to  testify 
as  his  death  would  have  done.  His  handwriting  was, 
therefore,  properly  proved  by  another  witness.  "^^  As  to 
legal  immunity  from  testifying,  in  a  well-known  Virginia 
case,^®  the  court,  after  a  clear  exposition  of  the  rules  guard- 

B2  Harrison  v.   Blades,  3  Gamp.  458.  of  receipts  executed  by  persons  not 

See   Mahaska   County   v.   Ingalls,    16  parties  to   the   action   unless  it   be 

Iowa,  81;  Jones  v.  Henry,  84  N.  C.  shown  that  the  person  executing  the 

320,   37   Am.  Eep.   624.  receipt  is  dead  or  beyond  the  juris- 

B3  Alter    V.     Berghaus,     8     Watts  diction  of  the  court." 

(Pa.),    77.     In    Walnut    Eidge    etc.  54  Griffith    v.    Sauls,    77    Tex.    630, 

Co.  V.  Cohn,  79  Ark.  338,  96  8.  W.  14  S.  W.  230. 

413,   the  court,   on   the   question   of  55  Union  Bank  v.  Knapp,  3  Pick. 

the   admissibility    of   receipts,    said,  (Mass.)   96,  15  Am.  Dec.  181. 

"The   weight    of   authority,    as   well  56  Harriman    v.    Brown,    8    Leigh 

as  reason,  is  against  the  admissiou  (Va.),   697. 
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ing  the  admission  of  this  class  of  testiraonj^,  said  that  the 
declarations  of  the  witness  "against  his  own  interest  (if 
they  are  to  be  considered  as  declarations)  were  properly 
introduced;  for  that  is  a  sanction  for  his  veracity  which 
the  law  has  always  respected ;  and  as  he  could  not  be  com- 
pelled to  testify,  his  admissions  ought  to  be  received  as  if 
he  were  dead." 


§  324  (327) .  Same — The  declaration  must  be  against 
pecuniary  or  proprietary  interest. — It  is  well  settled  that 
the  declaration  must  be  against  the  pecuniary  or  proprie- 
tary interest  of  the  declarant.^'^  The  conflict  of  the  dec- 
laration with  the  pecuniary  interest  of  the  party  must  be 
clear  and  undoubted,  as  this  is  the  main  ground  upon 
which  the  admissibility  of  this  species  of  evidence  rests.''* 
This  was  illustrated  in  a  celebrated  case  where,  for  the 


57  Burton  v.  Phillips,  161  Ala. 
664,  49  South.  S48;  Hart  v.  Kendall, 
82  Ala.  144,  3  South.  41;  Woodmen 
of  the  World  v.  Jackson,  80  Ark. 
419,  97  S.  W.  673;  Oliver  v.  Warren, 
16  Cal.  App.  164,  116  Pao.  312;  Don- 
nelly V.  Eees,  141  Cal.  56,  74  Pac. 
433;  Rountree  v.  Gaulden,  128  Ga. 
737,  58  S.  E.  346;  Work  v.  Kinney,  8 
Idaho,  771,'  71  Pac.  477;  Carroll  v. 
Babbennan,  240  111.  450,  88  N.  E. 
995;  Deuterman  y.  Euppel,  103  111. 
App.  106 ;  Unger  c.  Mellinger,  43  Ind. 
App.  524,  88  N.  E.  74;  Tyres  Y. 
Kennedy,  126  Ind.  523,  26  N.  E.  394; 
Britt  V.  Hall,  116  Iowa,  564,  90  N. 
W.  340;  Jones  v.  Tennis  Coal  Co., 
29  Ky.  Law  Bep.  023,  94  S.  W.  6; 
Boyal  V.  Chandler,  79  Me.  265,  1 
Am.  St.  Eep.  305,  9  Atl.  615;  Dixon 
V.  Union  Iron  Works,  90  Minn. 
492,  97  N.  W.  375;  Richburger  v. 
State,  90  Miss.  806,  44  South.  772; 
Wilson  V.  Albert,  89  Mo.  537,  1  S. 
W.  309;  Chambers  v.  Chambers,  227 
Mo.  262,  137  Am.  St.  Rep.  567,  127 
S.  W.  86;  Cobb  v.  Macfarland,  87 
Neb.   408,   127   N.   W.   377;    Quinby 


V.  Ayers,  1  Neb.  (Unof.)  70,  95 
N.  W.  464;  Perkins  v.  Towle,  59 
N.  H.  583;  Moore  v.  Pingar,  138 
App.  Div.  929,  122  N.  Y.  Supp.  851; 
Card  V.  Moore,  173  N.  Y.  598,  66 
N.  E.  1105;  Chrisco  v.  Yow,  153  N. 
C.  434,  69  S.  E.  422;  Ellis  v.  Harris, 
106  N.  C.  395,  11  S.  E.  248;  Mc- 
Adams  v.  McAdams,  80  Ohio  St.  232, 
88  N.  E.  542;  State  v.  McDonald, 
55  Or.  419,  103  Pac.  512,  104  Pac. 
967,  106  Pac.  444;  Roberts'  Appeal, 
126  Pa.  102,  17  Atl.  538;  Williams  v. 
Mower,  29  S.  C.  322,  7  S.  E.  505; 
Southern  Pac.  Co.  v.  Godfrey,  48 
Tex.  Civ.  App.  616,  107  S.  W.  1135; 
Wilson  V.  Simpson,  80  Tex.  279,  16 
S.  W.  40;  Anderson  v.  Hanson,  34 
Utah,  183,  96  Pac.  1092;  Mower  v. 
McCarthy,  79  Vt.  142,  ,118  Am.  St. 
Rep.  942,  7  L.  E.  A.,  N.  S.,  418,  64 
Atl.  578;  Bartlett  v.  Patton,  33  W. 
Va.  71,  5  L.  R.  A.  523,  10  S.  E.  21; 
Higham  v.  Eidgway,  10  East,  109, 
10  Rev.  Eep.  235,  103  Eng.  Reprint, 
717. 

68  Mahaska  County  v.  Ingalls,  16 
Iowa,  81. 
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purpose  of  proving  a  marriage,  the  statements  of  a  clergy- 
man, since  deceased,  who  had  performed  the  ceremony  at 
Eome  were  offered  in  evidence  on  the  theory  that  they  were 
against  his  interest,  since  they  were  admissions  that  he  had 
violated  a  statute  and  exposed  himself  to  a  prosecution  for 
penalties.  But  such  statements  were  rejected  on  the 
ground  that  the  interest  of  the  declarant  was  not  a  pe- 
cuniary interest  within  the  meaning  of  the  rule.  Said  Lord 
Broughham:  "To  say,  if  a  man  should  confess  a  felony 
for  which  he  would  be  liable  to  prosecution,  that  therefore 
the  instant  the  grave  closes  over  him  all  that  was  said  by 
him  is  to  be  taken  as  evidence  in  every  action  and  prose- 
cution against  another  person  is  one  of  the  most  monstrous 
and  untenable  propositions  that  can  be  advanced."^* 
There  is,  however,  a  decided  conflict  both  in  England  and 
here  upon  the  point,  and  Lord  Mansfield  has  held  such  evi- 
dence admissible  in  the  case  of  a  forged  will;®"  and  in  the 
South  Carolina  case  cited  in  the  note  there  is  this  strong 
expression  of  opinion:  "The  only  remaining  question  is, 
whether  Meig's  admission  that  he  stole  the  letter  contain- 
ing the  money  was  competent.  I  placed  its  admission  on 
two  grounds :  1.  That  the  defendant  was  present,  heard  it 
and  received  it  as  true;  and  2.  That  it  was  the  admission 
of  an  act  committed  by  the  party  making  it,  against  his  in- 
terest, and  subjecting  him  to  infamy  and  heavy  penal  con- 
sequences, and  who  was  dead  at  the  trial.  In  either  or 
both  of  these  points  of  view,  I  think  the  evidence  was  ad- 
missible, but  more  especially  when  both  are  combined." 
These  latter  decisions  notwithstanding,  the  law  of  the  Iowa 
case  that  such  interest  is  not  pecuniary  is  the  sounder,  and 
Dillon,  J.,  is  supported  when  he  says  that  the  fact  that  the 
declaration  would  have  subjected  the  party  to  penal  con- 

B9  Sussex   Peerage   Case,   11    Clark  60  Wright,    Lessee    of    Clymer,    v. 

&  F.  85,  8  Eng.  Reprint,  1034;  Davis  Littler,    1   W.   Black.    345,    96    Eng. 

V.  Lloyd,  1  Car.  &  K.  276;  Bartlett  ^       .         ^^g     ^.^^^    .^ 

V.  Patton,  33  W.  Va.  71,  5  L.  K.  A.  „      .               '  .  ,       ,„ 

523,  10  S.  E.  21;   Hosford   v.  Eowe  ^^^^«^'    ^    ^''^-    (»■    C)     146,    53 

(Hosford  V.  Hosford),  41  Minn.  245,  ^m.   Dec.    727. 
42  N.  W.  1018. 
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sequences  is  not  sufficient,  although  it  would  add  to  the 
weight  of  the  testimony.®^  Many  cases  might  be  cited  in 
which  confessions  of  persons  since  deceased  have  been  ex- 
cluded/^ Although  most  of  the  cases  illustrating  the  rule 
are  those  in  which  the  declarations  related  to  the  payment 
of  money,  the  rule  has  been  frequently  declared  where 
other  issues*^  were  involved,  and  when  the  effect  of  the 
declaration  would  be  to  furnish  evidence  of  facts  which 
could  be  made  the  basis  of  a  pecuniary  claim  against 
declarant ,  or  of  a  claim  affecting  his  proprietary  interest ; 
for  example,  when  the  facts  showed  actionable  negligence 
on  the  part  of  the  declarant,  or  when  the  statement  tended 
to  cut  down  or  limit  the  interest  of  the  declarant  in  land;®* 
or  in  chattels  or  choses  in  action  ;*°  or  when  the  statement 
was  to  the  effect  that  nothing  was  owing  on  a  particular 


61  Davis  V.  Lloyd,  1  Oar.  &  K. 
275;   Sussex  Peerage  Case,   11   Clark 

6  F.  85,  8  Eng.  Eeprint,  1034. 

62  People  V.  Hall,  94  Cal.  595,  30 
Pae.  7;  Commonwealth  v.  Chance,  174 
Mass.  245,  75  Am.  St.  Bep.  306,  54 
W.  E.  551;  State  v.  Young,  107  La. 
618,  31  South.  993;  as  to  'bastardy: 
Benton  v.  Starr,  58  Conn.  285,  20 
Atl.  450;  Farrell  v.  Weitz,  160  Mass. 
288,  35  N.  E.  783;  abortion:  Hauk 
V.  State,  148  Ind.  238,  46  N.  E.  127, 
47  N.  E.  465;  murder:  State  v.  Sale, 
119  Iowa,  1,  92  N.  W.  680,  95  N.  W. 
193;  State  v.  Fletcher,  24  Or.  295, 
33  Pac.  575;  perjury:  Eeavis  v. 
State,  6  Wyo.  240,  44  Pac.  62. 

03  Halvorsen  v.  Moon  &  Kerr  L. 
Co.,  87  Minn.  18,  94  Am.  St.  Eep. 
669,  91  N.  W.  28;   State  v.  Alcorn, 

7  Idaho,  599,  97  Am.  St.  Eep.  252, 
64  Pae.  1014;  Walker  v.  Brantner, 
59  Kan.  117,  68  Am.  St.  Rep.  344,  52 
Pac.  80.  See  Georgia  E.  &  B.  Go.  v. 
Fitzgerald,  108  Ga.  507,  49  L.  E. 
A.  175,  34  S.  E.  316. 

et  Knight  V.  Hunter,  155  Ala.  238, 
46  South.  235;  Manuel  v.  Flynn,  5 
Cal.  App.  319,  90  Pac.  463;  Allen  v. 


Shires,  47  Colo.  433,  107  Pae.  1070; 
Lamar  v.  Pearre,  90  Ga.  377,  17  S. 
E.  92;  Bird  v.  Bird,  218  111.  158,  75 
N.  E.  760;  Stacy  v.  Alexander,  143 
Ky.  152,  136  S.  W.  150;  Stafford  v. 
Tarter,  29  Ky.  Law  Eep.  1184,  96  S. 
W.  1127;  Walsh  v.  Wheelright,  96 
Me.  174,  52  Atl.  649;  Dixon  v. 
Union  Iron  Works,  90  Minn.  492,  97 
N.  W.  375;  Halvorsen  v.  Hoon  * 
Kerr  Lumber  Co.,  87  Minn.  18,  94 
Am.  St.  Eep.  669,  91  N.  W.  28;  Helm 
V.  State,  67  Miss.  562,  7  South. 
487;  Delmoe  v.  Long,  35  Mont.  139, 
88  Pac.  778;  Lyon  v.  Eieker,  141  N. 
Y.  225,  36  N.  E.  189;  Euedas  ▼. 
O'Shea  (Tex.  Civ.  App.),  127  S.  W. 
891;  Freeman  v.  Wm.  M.  Eiee  Inst. 
(Tex.  Civ.  App.),  128  S.  W.  629; 
Scott  V.  Crouch,  24  Utah,  377,  67 
Pac.  1068,  22  Morr.  Min.  Eep.  117; 
Powers  V.  Silsby,  41  Vt.  2SS;  Bowen 
V.  Chase,  98  U.  S.  254,  25  L.  Ed. 
47. 

6S  Eiggs  V.  Powell,  142  111.  456, 
32  N.  B.  482;  Dean  v.  Wilkerson, 
126  Ind.  338,  26  N.  E.  55;  Goodson 
V.  Johnson,  35  Tex.  622;  Gross  v. 
Smith,  132  N.  C.  604,  44  S.  E.  111. 
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note  or  otherwise  stating  the  amount  of  indebtedness  of 
the  declarant  on  any  particular  transaction;®®  or  entries 
in  the  books  of  a  person,  since  deceased,  made  by  him,  ad- 
mitting or  declaring  facts  at  the  time  against  his  interest, 
such,  for  example,  as  charge  him  with  sums  of  money  in 
favor  of  other  parties.*^  While,  however,  the  declaration 
derives  its  value  exclusively  from  the  fact  that  the  effect 
of  it  will  be  to  render  him  pecuniarily  liable  to  some  third 
person,®^  the  liability  must  not  be  remote,  must  not  be  con- 
jectural, contingent  or  improbable.®^  The  tendency  of  the 
courts  is  not  to  enlarge  the  scope  of  admission  of  these 
declarations,  and  where  the  interest  of  the  declarant  is  so 
remote  as  scarcely  to  be  deemed  of  a  pecuniary  or  pro- 
prietary nature,  and  not  so  direct  and  obvious  as  pre- 
sumably to  have  been  present  in  his  mind  at  the  time  he 
made  the  declaration,  it  will  be  rejected. ''' 

§  325  (328).  Sufficient  if  the  entries  are  prima  facie 
against  interest. — If  the  entries  are  prima  facie  against  the 
interest  of  the  declarant,  it  is  sufficient  to  render  such  en- 

68  Hart  V.  Kendall,  82  Ala.  144,  3  Scott    v.    Crouch,    24    Utah,    377    67 

South.    41;    Humes    v.    O'Bryan,    74  (Pac.  1068;  HoUaday  v.  Littlepslge,  2 

Ala.    64;   Field   v.   Boynton,   33   Ga.  Munf.  (Ta.)  316;  Bartlett  v.  Patton, 

239;   Deuterman   v.   Euppel,   103  111.  33  W.  Va.  71,  5  L.  E.  A.  523,  10  S. 

App.    106;    Keesliag   v.   Powell,    149  E.  21. 

Ind.   372,   49   N.   E.   265;   Parker   v.  67  Eand  r.  Dodge,   17  N.   H.   343. 

State,   8   Blaekf.    (Ind.)    292;    Scott  Where  a  miller  had  kept   a  record 

County  V.  Fluke,  34  Iowa,  317;  Story  of  business  done  at  his  mill,  it  was 

V.  Story,  22  Ky.  Law  Eep.  1731,  61  S.  held     admissible     after    his     death: 

W.   279;   Jones   v.  Howard,  3   Allen  Hutching  v.  Berry,  75  N.  H.  416,  75 

(Mass.),  223;  Scammor  v.  Scamnion,  j^^i_  ggg 

33  N.  H.  52;  Band  v.  Dodge,  P7  N.  «»  o  a    -ii,.    t      ^   ^       nn„    ,  r,, 

Tx    o.o     o  T,T  oo   TT  68  2  Smith's  Lead.  Gas.  338;  1  Tay- 

H.   343;    Swan  y.   Morgan,   88   Ilnn,      ,       ^^^  ^^^ 

378,  34  N.  Y.  Supp.  829;  Livingston  ' 

V.  Arnoux,  56  N.  Y.  507;   Peace  v.  '*  ^^^^  ^-  ^ate,  75  Va.  522;  Smith 

.tonkins,    32    N.    C.    355;    Taylor    y.  ^-  ^l^^^^'  ^-  »■  ^  Q-  B.  326. 

Gould,  57   Pa.   152;   Duncan  v.  Sea-  TO  Life    Ins.    Co.    of    Virginia    y. 

born,  Eice  L.   (S.  C.)   27;  Lowry  y.  Hairston,    108    Va.    832,    62    S.    E. 

Moss,    1   Strob.    (S.   C.)    63;    Nichol  1057  (the  case  of  a  person  whose  life 

V.    Eidley,   5   Yerg.    (Tenn.)    63,    26  was  insured  making  a  statement  to 

Am.     Dec.     254;     Heidenheimer     v.  a    physician    after    the    policy    was 

Johnson,  76  Tex.  200,  13  S.  W.  46;  completed^. 
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tries  admissible,  even  if,  taken  in  connection  with  other  en- 
tries they  may  seem  to  operate  in  liis  favor.'^^  Thus,  the 
entries  will  not  be  rejected  although  they  not  only  include 
the  receipt  of  moneys  by  the  declarant,  but  form  a  part  of 
a  general  debtor  and  creditor  account  where  the  balance 
is  in  favor  of  the  person  making  the  entries;  in  other  words, 
if  the  entry  charges  the  one  making  it  with  liability,  it  is 
admissible,  although  other  entries  in  the  same  book  may 
wholly  discharge  him  from  liability.''^  It  has  been  urged 
in  such  cases  as  an  objection  that  the  declaration  is  the  sole 
evidence  of  the  demand,  and  that  to  admit  such  declara- 
tions might  lead  to  the  fabrication  of  evidence.  But  it  is 
answered  that  in  such  ease,  "in  an  action  brought  against 
the  receiver  by  his  employer,  the  entry  would  be  evidence 
against  him  and  the  jurj'-  might,  if  they  thought  proper  or 
if  evidence  tending  to  that  conclusion  were  produced,  be- 
lieve the  part  in  which  he  charged  himself  with  the  receipt 
of  moneys  and  disbelieve  the  part  which  went  to  his  dis- 
charge."^^ Moreover,  men  are  not  likely  to  charge  them- 
selves for  the  purpose  of  getting  a  discharge.'^*  The  ques- 
tion of  the  entries  being  prima  facie  against  the  interest  of 
the  declarant  frequently  arises  with  reference  to  entries  of 
payment  on  account  taking  a  claim  out  of  the  statutes 
of  limitation.  The  rule  in  such  cases  has  been  well  stim- 
marized  as  follows :  An  indorsement  or  memorandum  of  a 
payment  made  upon  any  promissory  note,  bill  of  exchange, 
or  other  writing,  by  or  on  behalf  of  the  party  to  whom 
such  payment  was  made,  is  not  sufficient  proof  of  such  pay- 
ment to  take  the  case  out  of  the  operation  of  the  statutes 

Tl  Taylor   v.   Witiam,   3   Ch.   Div.  anced,  the  whole  will  be   excluded: 

605,  24  W.  R.  877;  Eainea  v.  Eaines,  Freeman  v.  Brewster,  93  Ga.  648,  21 

30    Ala.    425.  S.   E.   165. 

72  Eowe   V.   Brenton,   3   Moody   &  t3  Chamberlain     v.     Chamberlain, 

R.   267;   Williams  v.   Graves,  8   Car.  116  111.  480,  6  N.  E.  444;  2  Smith's 

&  P.  592;  Clark  v.  Wilmot,  1  Younge  Lead.  Gas.,  8th  ed.,  374,  note.     See 

&  C.  Ch.  53,   62  Eng.  Reprint,  787;  §§    293,    294,    ante. 

Steph.    Bv.,    art.    28;    Massee-Felton  T4  Eowe  v.   Brenton,   3   Moody  & 

Lumber    Co.    v.    Sirmans,    122    Ga.  E.  288;  2  Smith's  Lead.  Cas.,  8th  ed., 

207,  50  S.  B.  92.     When  the  deelar-  374. 
ations    or    entries    are    equally    bal- 
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of  limitation,  unless  it  be  satisfactorily  shown  that  it  was 
thus  made  before  the  statutory  period  had  elapsed,  in  which 
case  it  is  regarded  as  a  declaration  against  the  proprietary 
interest  of  the  declarant  for  the  purpose  above  mentioned; 
but  it  is  uncertain  whether  the  date  of  such  indorsement 
or  memorandum  may  be  presumed  to  be  correct  without  in- 
dependent evidence.''''  In  a  Pennsjdvania  case,  Gibson, 
C.  J.,  said:  "But  the  rule,  guarded  as  it  was  in  England, 
and  as  it  still  is  here,  allows  not  such  a  memoraindum  to 
go  to  the  jury,  unless  it  appear  to  have  been  made  when  the 
creditor  had  no  motive  to  give  a  false  credit,  but  when, 
on  the  contrary,  he  had  the  all-prevailing  inducement  of 
interest  to  avoid  the  appearance  of  it;  that  is,  when  the 
period  necessary  to  give  effect  to  the  statute  or  to  raise 
a  presumption  of  payment  had  not  elapsed,  and  conse- 
quently when  to  give  a  false  credit  would  have  been  to 
throw  so  much  away.  With  this  qualification,  such  evi- 
dence  cannot  operate  injuriously;  for  it  is  not  to  be  sup- 
posed that  a  creditor  could  so  far  mistake  his  interest,  as 
to  sacrifice  a  part  of  his  debt  to  save  the  residue,  when  no 
part  of  it  was  in  danger.  It  is  possible  that  a  weak  man 
might  do  so ;  but  it  is  inconsistent  with  the  ordinary  course 
of  human  action.  "''*  It  is  scarcely  necessary  to  add  that 
"statements  of  relevant  facts  opposed  to  any  other  than 
the  pecuniary  or  proprietary  interest  of  the  declarant  are 
not  deemed  to  be  relevant  as  such,"'''' 

§326(329),    Same  —  Evidence    of    collateral    facts.— 

There  is  a  distinction  between  declarations  against  interest 
and  the  declarations  of  deceased  persons  made  in  the  course 
of  business ;  which  is  that  the  former  may  furnish  evidence 
of  collateral  matters  forming  part  of  the  declaration  which 

T5  Reynolds'    Steph.    Ev.,    art.    28;  is   Coffin   v.   Buokman,   12   Me.   471, 

Beatty  v.   Clement,  12  La.   Ann.   82  where  the  indorsement  was  made  by 

(indorsement  of  partial  payment  in  the  plaintiff's  testator, 
the  handwriting  of  the  holder,  of  a  T7  Eeynolds*    Steph.    Ev.,    art.    28; 

bond).  Western   Md.    E,    B.    Co.    v.   Manro, 

T6  Addams  v.  Seitzinger,  1  Watts  32   Md.   280. 
&  S.  (Pa.)  243.     To  the  same  effect 


§  326  (329)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  762 

are  relevant  to  the  issue,  although  such  collateral  matters 
in  themselves  are  not  against  the  interest  of  the  declarants* 
This  rule  was  illustrated  in  a  case  where  one  entry  ad- 
mitted the  payment  of  money  and  another,  referring  to  the 
former,  alleged  a  custom,  and  both  entries  were  received;'^* 
and  in  another  case  two  separate  entries  were  admitted, 
the  one  showing  a  receipt  of  money  by  the  declarant  from 
his  employer,  and  the  other  that,  in  the  discharge  of  duty, 
he  had  made  a  tender  of  such  money  to  another  party.  ^"^ 
But  the  collateral  or  independent  facts  thus  stated  must  be 
part  of  the  same  entry,  or  referred  to  in  it,  or  necessary  to 
explain  it.®^  The  authorities  are  practically  unanimous. 
In  England,  such  judges  as  Lord  EUenborough,  Le  Blanc, 
and  Sir  George  Jessel  have  stamped  it  with  their  approval, 
and  Blackburn,  J.,  said:*^  "And  no  doubt  when  entries 
are  against  the  pecuniary  interest  of  the  person  making 
them  and  never  could  be  made  available  for  the  person 
himself,  there  is  such  a  probability  of  their  truth  that  such 
statements  have  been  admitted  after  the  death  of  the  per- 
son making  them,  as  evidence  against  third  persons,  not 
merely  of  the  precise  fact  which  is  against  interest,  but  of 
all  matters  involved  in,  or  knit  up  with,  the  statement." 
In  the  United  States,  while  there  are  but  few  decisions, 
they  are  all  consonant.**  In  an  important  Georgia  case** 
an  excellent  syllabus  prepared  by  the  court  embraces  the 
law  on  the  subject:  1.  Declarations  and  entries  of  a  per- 
son since  deceased,  against  his  interest,  and  not  made  with 

TS  Beg.  V.  Birmingham,  1  Best  &  si  Doe   ex   dem.   Kinglake   v.   Be- 

S.  763,  12i  Eng.  Beprint,  897;  Stead  viss,  7  Oom.  B.  456,  18  L.  J.  C.  P. 

V.  Heaton,  4  Term  Bep.  669,  100  Eng,  128;  Livingston  v.  Arnoux,  56  N.  Y. 

Beprint,    1235;    Marks    v.    Lahee,    3  507;   Steph.  Ev.,   art.  28. 

Bing,  N.   G.   408,   132   Eng.  Beprint,  82  in  Smith  v.  Blakely,  L.  K.  2  Q. 

467;  Milne  v.  Leisler,  7  Hurl.  &  N.  g.    326. 

786,    31    L.    J.    Ex.    257;    Davies    v.           „,  ^^    ,         -,^      ,  „     „„    ,,       ,., 
„   '    ,            „  n r         .    w    1  tiQ    T  •              ^^  Hart   v.   Kendall,    82   Ala.    144, 
Humphreys,  6  Mees.  &  W.  153;  Liv- .,     .,     ^  ,,  , 

ingston  V.  Arnoux,  56  N.  Y.  507.  L    nf '.,    '^  ^""'^  '\     f '  ^ 

79  Stead  V.  Hea  on,  4  Term  Bep.  («•  ^'^  63;  Knapp  v.  St.  Louis  Trust 
669,  100  Eng.  Beprint,  1235.  ^o.,  199  Mo.  640,  98  S.  W.  70. 

80  Marks  v.  Lahee,  3  Bing.  N.  C.  S4  Massee-Pelton    Lumber    Co.    v. 
408,  132  Eng.  Beprint,  467.  Sirmans,  122  Ga.  297,  50-  S.  E.  92. 
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a  view  to  pending  litigation,  are  admissible  in  any  case. 
2.  If  the  declaration  or  entry  contains  statements  both  in 
favor  of  the  declarant  and  against  his  interest,  the  state- 
ments are  to  be  balanced,  and,  if  those  in  favor  of  interest 
equal  or  preponderate  over  those  against  interest,  the  dec- 
laration is  not  admissible ;  otherwise  it  is.  3.  Such  declara- 
tions or  entries,  when  admitted,  are  evidence  as  to  any  fact 
stated  therein  which  was  within  the  knowledge  of  the 
declarant,  or  which  it  was  his  duty  to  know. 

§  327  (330).  Rule  when  the  declaration  is  made  by  an 
agent. — It  sometimes  happens  that  an  entry  will  show  upon 
its  face  that  it  was  made  by  some  person  in  an  agential 
character.  It  is  not  necessary  that  the  entries  should  have 
been  personally  made  by  the  party  charged  with  liability, 
or  signed  by  him.*^  It  is  sufficient  if  it  is  shown  that  they 
were  written  by  his  agent  or  by  another  person,  and 
adopted  or  sanctioned  by  him.*®  But  when  the  entry  pur- 
ports to  have  been  made  by  a  person  acting  as  agent  for 
another,  or  in  some  other  special  capacity,  there  should 
be  some  proof  of  the  agency  or  other  special  relation  as  a 
prerequisite  to  the  admission  of  the  entry.*''  The  opinion 
of  the  master  of  the  rolls  in  one  of  the  cases  cited**  sets 
forth  the  law  and  the  reasoning  supporting  it.  "The 
foundation  for  the  admissibility  of  this  species  of  evidence 
is  to  be  had  by  ascertaining  clearly  the  character  filled  by 
the  writer.     Though  the  cases  have  gone  a  great  way  in 

85  Eowe  V.  Brenton,  3  Moody  &  «>  Short  v.  Lee,  2  Jac.  &  W.  489; 
E.  267;  Doe  v.  Golcombe,  Car.  &  M.  Doe  v.  Stacey,  6  Car.  &  P.  139;  Brad- 
155;  Doe  v.  Stacey,  6  Car.  &  P.  139;  ley  v.  James,  13  Com.  B.  822,  1  C. 
Bradley  v.  James,  13  Com.  B.  822,  L.  E.  294;  Baron  de  Eutzeu  v.  Parr, 
1  C.  L.  E.  294.  4  Ad.   &   B.   53,   5   Nev.   &  M.   617, 

86  Doe  V.  Staeey,  6  Car.  &  P.  139;  111  Eng.  Eeprint,  707;  1  Greenl.  Ev., 
Bradley  v.  James,  13  Com.  B.  822,  1  §  154.  The  agency  cannot  be  proved 
C.  L.  E.  294;  Doe  v.  Hawkins,  1  Gale  by  the  declaration  of  the  agent: 
&  D.  551,  2  Q.  B.  212,  114  Eng.  Ee-  Larson  v.  American  Bridge  Co.,  40 
print,  83;  Doe  v.  Mobbs,  Car.  &  M.  Wash.  224,  111  Am.  St.  Eep.  904,  83 
1;  Mayor  v.  Warren,  5  Q.  B.  773,  114  Pac.  294. 

Eng.   Eeprint,   1441;    Attorney   Gen.  gg  Short  v.  Lee,  rnvra. 

V.   Stephen,  1  Kay  &  J.   740,  3  Eq.  '      " 

Eep.   1072. 
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favor  of  rectors,  in  making  the  books  and  papers  of  their 
predecessors  evidence  for  them,  yet  in  all  these  cases,  the 
first  point  is  to  prove  the  character  of  the  individual  who 
wrote  them;  if  you  fail  in  this,  they  cannot  be  evidence. 
If  the  writings  of  persons  not  invested  with  the  proper 
characters  were  received,  nothing  could  be  more  dangerous 
to  property.  Suppose  that  Beale  (an  alleged  collector) 
was  not  the  person  authorized  to  collect  the  tithes,  but 
nevertheless  had  for  some  purpose  made  these  entries; 
then  if  after  his  death  the  book,  purporting  to  be  a  col- 
lector's book,  was  to  be  evidence  to  proA^e  that  he  was  col- 
lector, and  his  being  collector  was  to  prove  the  entries 
to  be  correct,  the  consequence  would  be,  that  the  rights 
of  the  rector  on  the  one  hand,  or  those  of  the  parishioners 
on  the  other,  would  be  exposed  to  the  greatest  danger,  and 
perhaps  from  the  writing  of  a  person  having  a  contrary  in- 
terest. In  Jones  v.  Waller,^^  I  suppose  they  must  have 
found  by  some  evidence  that  the  book  was  written  by  a 
collector ;  when  you  fix  him  with  that  character,  his  entries 
become  evidence,  and  the  principle  is  the  same  with  stew- 
ards' books,  and  in  the  case  of  the  midwife's  memoran- 
dum."*" In  the  private  relations  of  life,  the  existence  of 
the  particular  character  is  not  presumed,  nor  does  a  per- 
son's acting  in  that  character  prove  that  he  possessed  it. 
While  the  rule  is  different  as  to  parties  acting  in  public 
capacities,  it  has  never  been  extended  to  private  situations. 
Later  in  the  same  opinion  the  learned  master  of  the  rolls 
said:  "How  extremely  mischievous  it  might  be  in  com- 
merce. It  would  let  in  a  very  dangerous  latitude  if  the 
court  were  once  to  dispense  with  that  which  is  an  essential 
preliminary  before  any  writing,  not  verified  on  oath,  can 
be  made  evidence,  and  which  must  be  established  by  proof 
aliunde."  As  we  have  said,  if  the  declaration  is  made  in 
the  course  of  public  and  official  employment,  it  will  be  pre- 
sumed that  the  acting  officer  had  proper  authority;®*  and  if 

89  Jones  V.  Waller,  Gwill.  8*7.  9i  Short  v.  Lee,  2  Jac.  &  W.  489; 

00  Higham   v.    Eid^ay,    It)    East,      1   Greenl.  Ev.,   §   15-i. 
109,  103  Eng.  Eeprint,  717. 
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the  entries  are  ancient  and  came  from  the  proper  custody, 
it  will  be  presumed  from  slight  proof  that  the  person  mak- 
ing them  acted  in  the  capacity  which  he  assumed,  especially 
if  the  books  themselves  have  the  appearance  of  genuine- 
ness.®^ Where  the  book  comes  from  the  proper  custody 
after  thirty  years  have  passed,  the  handwriting  need  not 
be  proved."*  The  same  distinction  between  the  two  classes 
of  interests  referred  to  in  the  last  section  exists  as  to  these 
declarations,  and  therefore  it  is  not  a  condition  to  the  adr 
mission  of  entries  of  this  class  that  they  must  be  made  in 
the  regular  course  of  business,  hence  they  need  not  be  con- 
temporaneous with  the  act  recorded.^* 

§  328  (331).  Declarant  need  not  have  actual  knowledge 
of  the  transaction. — Although  it  has  sometimes  been  as- 
sumed that  actual  knowledge  on  the  part  of  the  declarant 
of  the  facts  recorded  is  a  necessary  condition,  it  seems  to 
be  settled  that  the  person  charged  with  liability  need  not 
have  actual  knowledge  of  the  transactions.  Thus,  where 
a  person  was  liable  to  his  employers  for  the  amount  of  mer- 
chandise received,  and  he  made  his  entries,  not  on  personal 
knowledge,  but  upon  reports  made  to  him  by  others,  it  was 
held  that  such  entries  were  admissible  against  all  persons 
and  that,  althoiigh  he  gained  his  information  by  hearsay, 
this  fact  affected  not  the  admissibility,  but  only  the  weight 
of  the  testimony."®  In  considering  this  prerequisite,  the 
distinction  must  be  taken  between  actual  and  adequate 
knowledge.  "While  it  is  laid  down  that  the  declaration  must 
be  of  a  fact  in  relation  to  a  matter  concerning  which  the 
declarant  was  immediately  and  personally  cognizant,  and 
that  it  is  not  indispensable  that  it  should  accompany  an  act, 

92  Doe   T.    Thynne,    10   East,    206,  83  Wynne  v.  Tyrwhitt,  4  Barn.  & 

103    Eng.    Reprint,    753;    Brune    v.  Aid.  376,  106  Eng.  Eeprint,  976.     See 

Thompson,  Car.  &  M.  34;   Mayor  v.  §   531,  post. 

Warren,  5  Q.  B.   773,   114  Eng.   Re-  M  Doe  v.  Turford,  2  Barn.  &  Aid. 

print,  1441;  Doe  v.  Michael,  17  Q.  B.  890,  110  Eng.  Eeprint,  327;  Short  v. 

276,  117  Eng.  Eeprint,  1286;   Attor-  Lee,  2  Jac.  &  W.  489. 

ney  General  v.  Stephens,  1  Kay  &  J.  95  Crease  v.  Barrett,  1  Cromp.,  M. 

740,  3  Eq.  Eep.   1072.  &   E.   295,   5   Tyr.   458. 
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thougli,  if  not  so  accompanied,  its  value  is  greatly  depre- 
ciated, this  has  been  construed  to  mean  that  the  declarant 
should  have  adequate  knowledge  of  that  concerning  which 
he  has  made  the  declaration.®*  The  rule  requires  that  it 
should  appear  that  the  person  had  competent  knowledge, 
that  is,  was  cognizant  of  the  fact,  or  that  it  was  his  duty 
to  know.  If  he  were  not  so  situated  as  to  make  it  his  duty 
to  know,  an  inference  that  he  might  have  known,  or  very 
probably  would  have  known,  will  not  suffice.  There  must 
be  enough  to  create  a  presumption  that  he  did  in  fact  have 
knowledge.®^  In  a  well-known  case,'^  the  rule  appears  with 
some  slight  variations,  the  words  "competent  knowledge" 
being  used  in  lieu  of  ' '  actual "  or  "  adequate. "  "  Declara- 
tions, or  statements  of  facts,  made  by  a  deceased  person,  at 
variance  with  his  interest,  which  he  is  presumed  to  have 
had  a  competent  knowledge  of,  or  which  it  was  his  duty 
to  know,  and  in  respect  to  which  he  could  have  been  ex- 
amined as  a  witness  if  alive,  are,  if  pertinent  to  the  matter 
of  inquiry,  admissible  in  evidence  as  between  third  parties, 
whether  made  at  the  time  of  the  fact  declared,  or  after- 
ward. ' ' 

'    §  328a  (331).    Absence  of  probable  motive  to  falsify. — 

Another  of  the  prerequisites  to  the  admissibility  of  such 
declarations  is  that  the  court  should,  under  the  circum- 
stances of  the  particular  case,  be  satisfied  that  there  was 
no  probable  motive  to  falsify  the  fact  declared;  as  where 
the  declaration  is  made  ante  litem  motam,  or  at  a  period 
so  remote  as  to  preclude  all  suspicion  that  it  was  manu- 
factured for  the  occasion.^^     This  prerequisite,  however, 

86  Friberg  v.  Donovan,  23  111.  App.  pleton,    65    Vt.    205,    25    Atl.    1095 

58;  Halvorsen  v.  Moon  etc.  Lumber  (indorsement  on  a  note). 

Co.,   87  Minn.   18,   94   Am.   St.   Bep.  88  White    v.    Chouteau,    1    E.    D. 

669,  91  N.  W.  28;  Bird  v.  Huoston,  Smith   (N.  Y.),  493. 

10  Ohio  St.  418;  Long  v.  Moore,  19  99  Mahaska  County  v.  Ingalls,  16 

Tex.    Civ.    App.    363,   48    S.    W.    43;  Iowa,  81;  Paine  v.  Crane,  112  Minn. 

Smith  V.  Hanson,  34  "Utah,   171,   18  439,  128  N.  W.  574;   Baker  v.  Tay- 

L.  K.  A.,  N.  S.,  520,   96   Pac.   1087.  lor,  54    Minn.    71,   55    N.   W.    823; 

97  Bird    V.    Hueston,    10    Ohio    St.  Hinkley  v.   Davis,   6   N.   H.   210,  25 

418.     See,    also,    Arbuckle    v.    Tern-  Am,  Dee.  457;  McDonald  t.  Wesen- 
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is  almost  a  part  of  that  which  declares  the  necessity  of 
the  declaration  being  against  pecuniary  or  proprietary  in- 
terest, the  mere  fact  of  its  so  being  against  the  declarant's 
interest  furnishing  the  presumption  of  absence  of  any  mo- 
tive on  his  part  falsely  to  charge  himself.^""  It  is  dififieult 
to  imagine  such  an  exceptional  case  as  where  a  declarant 
would  falsely  charge  himself  with  a  liability  so  that  his 
descendants  should  profit  by  it.  Such  cases  as  have  oc- 
curred where  entries  have  been  alleged  to  have  been  made 
to  defeat  the  statutes  of  limitations  are  rare,  and  are,  for 
the  most  part,  easily  exposed. 

§  329  (332).  Such  declarations  inadmissible  to  prove 
contracts. — ^Although  it  maj'  suffice  if  the  entry  shows  only 
a  prima  facie  liability  on  the  part  of  the  declarant,  yet  the 
entry  is  not  admissible  where  it  merely  shows  a  contract 
and  consequent  mutual  obligations.  In  speaking  of  an 
entry  recording  an  informal  agreement  for  labor,  it  was 
said  by  Lord  Coleridge:  "This  was  not  an  entry  against 
the  party's  interest,  unless  the  mere  making  of  a  contract 
be  so,  and  if  that  were  the  case,  the  existence  of  a  contract 
would  be  against  the  interest  of  both  parties  to  it."^  In 
such  cases  it  is  to  be  presumed  that  the  agreement  is  on 
fair  and  equitable  terms,  and  not  to  the  disadvantage  of 
either  party.^  It  is  on  the  same  ground  that  declarations 
by  a  person  that  he  had  made  a  will,  or  that  he  had  not  exe- 
cuted a  will,  or  that  he  had  revoked  his  will  are  not  admis- 
sible on  the  principle  under  discussion.  They  are  not  in 
general  regarded  as  declarations  against  interest,  since  the 
acts  to  which  the  declarations  relate  and  the  consequences 
of  such  acts  are  wholly  within  the  control*  of  the  person 

donck,  30  Misc.  Eep.  601,  62  N.  Y.  3  Hosford  v.  Hosford  (Hosford  v. 

Supp.  764;  Gilchrist  v.  Martin,  Bail.  Kowe),    41    Minn.    245,    42    N.    W. 

Eq.  (S.  C.)  492;  Lewis  v.  Bergess,  22  1018.     As  to  declarations  of  the  tes- 

Tex.  Civ.  App.  252,  54  S.  W.  609.  tator  in  general,  see   §   482  et  seq., 

lO*  Humes  v.  O'Bryan,  74  Ala.  64;  ?"«*•     As  to  admissibility  of  deolar- 

Pcace  V.  Jenkins,  32  N.  C.  355.  ations    of   testator    on   issue    of   his 

„             ,         _„„„,„.  intention  in  destroying  his  will,  see 

1  Reg.  r.  Worth,  4  Q.  B.  132,  139.  ^^^^  ^^  ^^^^^^^  y.  Parker,  24  i.  B. 

2  See  case  last  cited.  A.,  N,  S.,  180. 
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whose  declaration  is  in  question;  and  it  cannot  be  pre- 
sumed that  the  acts  are  prejudicial  to  himself.  If  he  has 
made  a  will,  he  can  revoke  it  at  pleasure  or  make  another. 
If  he  has  not  executed  a  will,  he  can  do  so  whenever  he  may 
deem  it  best.  An  oral  declaration  cannot  fill  the  place  of 
a  deed.  The  admissions  or  declarations  of  parties  are 
competent  evidence  against  them  where  parol  evidence  of 
the  fact  sought  to  be  shown  by  such  admissions  or  declara- 
tions would  be  competent.  There  are  many  cases  which 
hold  that  the  parol  declarations  of  a  person  having  title 
to  land  are  inadmissible  as  evidence  to  defeat  that  title. 
This  rule  also  excludes  declarations  when  the  fact  sought 
to  be  established  by  them  cannot  be  proved  by  parol  evi- 
dence. To  illustrate:  When  a  party  shows  he  has  a  legal 
title  to  land,  it  cannot  be  taken  from  him  by  evidence  that 
he  has  said  he  had  no  title  to  it.*  But  while  such  declara- 
tions showing  contracts  are  not  against  the  pecuniary  in- 
terest of  the  party,  it  may  happen  that  something  connected 
with  a  contract  may  form  the  subject  of  an  admissible 
declaration.  In  a  Minnesota  case  such  a  declaration  was 
admitted  on  these  facts.  A  man  having  a  large  estate,  who 
had  been  once  married,  and  who  had  six  children  living, 
entered  into  an  antenuptial  contract  prior  to  a  second  mar- 
riage. He  was  over  seventy  years  of  age,  and  the  proposed 
wife  thirty-nine  years  of  age.  This  contract  provided  that 
the  wife  should,  upon  his  death,  have  absolutely  one- 
seventh  of  all  his  estate  in  lieu  of  the  one-third  interest 
to  which  by  law  she  would  be  entitled,  and  also  that  in 
case  the  husband  sho^ild  survive  the  wife  the  same  interest 

*  Keator  v.  Dimmiok,  46  Barb.  made.  As  the  court  said,  the  dec- 
(N.  Y.)  158,  cited  in  Marsh  v.  Ne-  larations  could  not  be  received  as 
ha-sa-ne  Parli  Assn.,  18  Misc.  Rep.  proof  of  any  fact  which  the  declar- 
314,  42  N.  Y.  Supp.  996.  In  this  ant  would  not  be  permitted  to  tes- 
latter  case  it  was  sought  to  estab-  tify  to  if  living.  In  Hosford  v. 
lish  a  title  to  lands  without  pro-  Hosford,  supra,  the  declaration  ad- 
duction of  any  deeds  or  records,  sim-  mitted  was,  "I  burned  the  papers 
ply  on  certain  memoranda  of  a  man  we  had  written  before  our  marriage, 
to  the  effect  that  he  had  sold  his  I  propose  to  let  my  wife  have  the 
interest  in  the  lands.  No  proof  of  biggest  part  of  my  money." 
loss  of   deeds  or  the  execution  was 
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in  his  estate  should,  upon  Ms  death,  descend  to  her  heirs 
and  personal  representatives.  It  was  to  be  presumed  from 
the  disparity  of  ages  that  the  husband  would  die  first,  and, 
it  being  for  his  interest  to  retain  the  larger  control  of  his 
property  allowed  by  the  contract,  a  declaration  by  him  that 
it  had  been  annulled  would  be  admissible  after  his  death 
as  evidence  that  such  was  the  fact,  being  a  declaration 
against  interest. 

§  330  (333).     General  rules  on  the  subject.^There  is  no 

particular  limitation  as  to  the  form  of  the  declaration.  It 
may  be  in  public  or  private  writings  or  hoohs.^  Although 
the ,  statement  has  often  been  made  that  the  declaration 
must  be  written,  and  although  in  most  of  the  cases  the 
declaration  has  been  in  that  form,  yet  by  the  clear  weight 
of  authority  it  may  consist  of  mere  verbal  statements,  if 
the  other  conditions  are  complied  with.^  These  are  mat- 
ters which  affect  the  weight  rather  than  the  admissibility 
of  the  evidence.  The  legal  incidents  of  the  declaration  are 
the  same,  whether  it  is  oral  or  in  writing.'^    By  the  weight 

s  Clapp  V.  Engledow,  72  Tex.  252,  &    J.    (Md.)    487;    Hosford    v.    Hos- 

10  S.  W.  462  (inventory);  Bingham  ford    (Hosford  v.   Eowe),   41   Minn. 

V.  Hiland,   53   Hun    (N.  Y.),   631,  6  245,  42  N.  W.  218;  Band  v.  Dodge, 

N.  Y.  Supp.  75  (bank  reports);  Hart  17   N.   H.   343;   White   v.   Chouteau, 

V.  Kendall,  82  Ala.  144,  3  South.  41  1   E.  D.   Smith   (N.   Y.),   493;    Huz- 

(acco.unts) ;  Field  V.  Boynton,  33  Ga.  zard    v.     Trego,     35    Pa.     9;     Cole- 

239    (receipts);    Southern    Bank    of  man    y.    Prazier,    4    Rich.     (S.     C.) 

Fulton  V.  Nichols,  202  Mo.  309,  100  146,    53    Am.    Dec.    727;    Smith    v. 

S.  W.   613    (depositions).     In  Fram-  Hanson,  34  Utah,  171,  18  L.  E.  A., 

ingham  Mfg.  Co.  v.  Barnard,  2  Pick.  N.   S.,   520,   96  Pac.   1087;   Holladay 

(Mass.)     532,    letters    were    refused  v.   Littlepage,   2   Munf.    (Va.)    316; 

admission,  but  under  Eevised  Laws  Bowen  v.  Chase,  98  U.  S.  254,  25  L. 

of    Massachusetts   of    1902,    chapter  Ed.  47;  Barker  v.  Eay,  2  Buss.  63, 

175,  section  66,  all  such  declarations  38  Eng.  Eeprint,  259. 
are  receivable  if  made  in  good  faith  7  Edie   v.   Kingsford,   14   Com.   B. 

and  on  personal  knowledge.  763,  2  C.  L.  E.  832;  Bex   v.  Birming- 

6  Humes  v.  O'Bryan,  74  Ala.  64;  ham,  31  L.  J.  (M.  C.)  63,  1  B.  &  S. 
Lamar  v.  Pearre,  90  Ga.  377,  17  S.  763;  Stapylton  v.  Clough,  2  El.  &  B. 
E.  92;  Sehell  v.  Weaver,  225  111.  159,  933,  118  Eng.  Eeprint,  1016;  Pursdon 
8  Ann.  Cas.  339,  80  N.  E.  95;  v.  Clogg,  10  Mees.  &  W.  572;  Cole- 
Mahaska  County  V.  Ingalls,  16  Iowa,  man  v.  Frazier,  4  Eich.  (S.  C.)  146, 
81;  Prather  v.  Johnson,  3  Har.  53  Am.  Dec.  727;  White  v.  Chouteau, 
Evidence  II — 49 
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of  authority  an  entry  charging  liability  on  the  part  of  the 
declarant  is  admissible,  although  such  entry  is  the  only  evi- 
dence of  the  charge  of  which  it  shows  the  subsequent  liqui- 
dation.^ The  English  rule,  as  laid  down  by  Stephen  and 
which  follows  our  own,  is  that  a  declaration  may  be  against 
the  pecuniary  interest  of  the  person  who  makes  it,  if  part 
of  it  charges  him  with  a  liability,  though  other  parts  of  the 
book  or  document  in  which  it  occurs  may  discharge  him 
from  such  liability  in  whole  or  in  part,  and  (it  seems) 
though  there  may  be  no  proof  other  than  the  statement 
itself  either  of  such  liability  or  of  its  discharge  in  whole 
or  in  part.  Thus,  where  the  question  is  whether  A  received 
rent  for  certain  land,  a  deceased  steward's  account,  charg- 
ing himself  with  the  receipt  of  such  rent  for  A,  is  deemed 
to  be  relevant,  although  the  balance  of  the  whole  account 
is  in  favor  of  the  steward.®  And  when  the  question  was 
whether  certain  repairs  were  done  at  A's  expense,  a  bill 
for  doing  them,  receipted  by  a  deceased  carpenter,  was 
deemed  to  be  relevant,  there  being  no  other  evidence  either 
that  the  repairs  were  done  or  that  the  money  was  paid.^* 
In  order  to  be  admissible,  the  declaration  must  have  been 

10  Barb.  (N.  T.)  202;  Mahaska  against  the  interest  of  the  man 
County  V.  Ingalls,  16  Iowa,  81  (full  who  made  it  is  receivable  in  evi- 
discussiou  of  the  authorities  in  the  dence  after  his  death  for  all  pur- 
opinion  by  Judge  Dillon).  poses.     What  is  the  meaning  of  its 

8  See  note,  2  Smith's  Lead.  Gas.  being  against  his  interest?  I  adopt 
371;  Steph.  Ev.,  art.  28;  Tayl.  Ev.,  the  view  of  Mr.  Baron  Parke  in  the 
10th  ed.,   §§  675,  676.  case  of  Beg.  v.  Inhabitants  of  Lower 

9  Williams  v.  Graves,  8  Car.  &  P.  Heyf ord,  that  it  must  be  prima  facie 
592.  against  his  interest,  that  is  to  say, 

10  Eex  v.  Lower  Heyford,  2  the  natural  meaning  of  the  entry 
Smith's  Lead.  Gas.,  7th  ed.,  333,  1  standing  alone  must  be  against  the 
Barn.  &  Aid.  75,  109  Eng.  Eeprint,  interest  of  the  man  who  made  it. 
715,  approved  in  Taylor  v.  Witham,  Of  course,  if  you  can  prove  aliunde 
L.  B.  3  Gh.  D.  605,  in  which  Sir  that  the  man  had  a  particular  rea- 
George  Jessel,  M.  B.,  disapproved  son  for  making  it,  and  that  it  was 
Doe  V.  Vowles,  1  Moody  &  E.  261.  for  his  interest,  you  may  destroy 
His  opinion  is  so  clear  and  emphatic  the  value  of  the  evidence  altogether, 
that  it  is  reproduced.  "It  is,  no  but  the  question  of  admissibility  is 
doubt,    an    established    rule    in    the  not  a  question  of  value." 

courts  of  this  country  that  an  entry 
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made  while  the  interest  contuiued."  The  fact  to  be  proved 
need  not  be  expressly  stated.  Several  cases  are  illustra- 
tions of  the  principle  that  the  main  fact  to  be  proved  may 
be  inferred  from  the  facts  stated.  Thus,  an  entry  of  pay- 
ment for  drawing  a  paper  was  admitted  to  prove  that  the 
paper  was  really  executed  subsequent  to  the  time  it  bore 
date;^-  and  entries  of  payment  for  rentals,  made  by  agents, 
have  been  received  as  evidence  establishing  the  right  to 
property  in  behalf  of  the  principal.'^  So  if  there  are  living 
witnesses  who  might  testify  to  the  facts  contained  in  the 
declaration,  this  does  not  exclude  the  statement,  but  only 
affects  the  weight  to  be  given  it.** 

§  331  (334).  Dying  declarations.*' — ^Another  instance  in 
which  declarations  in  the  nature  of  hearsay  are  received 
as  evidence,  although  not  made  under  oath  or  tested  by 
cross-examination,  is  where  the  statements  are  of  the  char- 
acter known  as  dying  declarations.  In  the  sense  here  used, 
these  are  declarations  made  by  the  victim  in  cases  of  homi- 
cide, where  the  death  of  the  deceased  is  the  subject  of  the 
charge  and  the  circumstances  and  cause  of  the  death  are 
the  subject  of  the  dying  declarations.**    Although  declara- 

11  Crease  v.  Barrett,  1  Cromp.,  M.  mentary  on  the  law  of  evidence  in 
&  E.  925,  5  Tyr.  458.  This  has  been  civil  cases,  those  matters  affecting 
often  illustrated  in  the  case  of  in-  the  criminal  law  alone  could  not  be 
dorsements  on  notes  when  they  treated  in  the  space  at  disposal, 
might  rebut  the  statute  of  limita-  16  People  v.  Olmstead,  30  Mich. 
tions:  Young  v.  Perkins,  29  Minn.  431;  Mattox  v.  United  States,  146 
173,  12  N.  W.  515;  Small  r.  Eose,  97  TJ.  S.  140,  36  L.  Ed.  917,  13  Sup.  Ct 
Me.  2S6,  54  Atl.  726.  Rep.   50;   Starkey  v.  People,  17  111, 

12  Doe  V.  Eobson,  15  East,  32,  104  17;  Sullivan  v.  State,  102  Ala.  135, 
Eng.  Reprint,  756.  48  Am.  St.  Rep.  22,   15   South.  264, 

13  Barry    v.    Bebbington,    4    Term  See  notes  to  State  v.  Molisse,  58  Am 
Rep.  514,  100  Eng.  Eeprint,  1149.  Eep.  184-194,  and  Field  v.  State,  34 

1*  Middleton  v.  Melton,  10  Barn.  &  Am.   Eep.   479-482.     See,   also,  Bon 

C.  317,  109  Eng.  Eeprint,  467.  vier's  Law  Dictionary,  title  "Declar 

15  This    and    the    following    four  ations,''   and  see,   also,  the  valuable 

sections  are  reprinted  from  the  sec-  collection    of   cases   in   28   Eng.   Ee- 

ond    edition    both    to    preserve    the  print    (Moak's   ed.),   592-595;   Kelly 

order  of  the  sections  and  for  their  v.  United  States,   27  Fed.   621.     On 

value  for  purposes  of  reference.     The  general    subject,    see    long    notes,    to 

scope   of  this  work  being  the   com-  Worthington   t.   State,   56   L.   E.   A. 
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tions  of  this  character  are  clearly  hearsay,  yet  there  are 
considerations  which  have  properly  led  the  courts  to  make 
some  discrimination  in  their  favor.  The  declarations  are 
made  under  the  sense  of  impending  death  and  when  there 
is  comparatively  little  temptation  on  the  part  of  the  de- 
clarant to  falsify.  Moreover,  the  declarant  may  be  the 
only  witness  beside  the  accused  that  has  any  knowledge  of 
the  facts,  and  if  this  be  so,  the  murderer  may  escape  if 
such  declarations  are  rejected."  But  since  these  declara- 
tions are  in  the  nature  of  pure  hearsay  and  are  open  to  the 
objections'  which  may  be  urged  against  that  class  of  tes- 
timony, the  limitations  subject  to  which  they  are  received 
must  be  carefully  observed.  It  is  not  within  the  scope  of 
this  work  to  treat  of  the  rules  of  evidence  in  criminal  ac- 
tions, except  in  so  far  as  it  is  necessary  to  illustrate  the 
rules  in  other  cases;  therefore  this  exception  to  the  gen- 
eral rule  excluding  hearsay  will  not  be  discussed  in  detail. 

§  332  (335).  Liihited  to  cases  of  homicide  and  when 
made  in  expectation  of  impending  death. — ^Although  there 
was  formerly  some  donbt  as  to  the  proposition,  it  is  now 
well  settled  that  the  declarations  are  admissible  only  in 
cases  of  homicide.^'    Thus,  they  have  been  rejected  in  an 

S53-457;    and   State   v.     Meyer,     86  People,  54  111.  325;  State  v.  Harper, 

Am.    St.    Kep.    637-668.     As   to   evi-  35   Ohio   St.    78,   35   Am.   Kep.   596; 

deuce  of  threats  by  the  accused,  see  Montgomery  v.   State,   80   Ind.   338, 

note  to  Wilson  v.  State,  17  L.  E.  A.  41  Am.  Eep.  815;  State  v.  McCanon, 

654-663.  51  Mo.  160;  Wright  y.  State,  41  Tex. 

IT  Woodcock's    Case,    Leach,    4th  246;  People  v.  Davis,  56  N.  Y.  95; 

ed.,  500;  Thayer,  Cas.  Ev.  354.     For  Bailing   v.   Commonwealth,    110    Pa. 

a   discussion   of  the   grounds   of   ad-  100,  1  Atl.  314;  State  v.  Furney,  41 

missibility  of  such  declarations,  see  Kan.   115,   13  Am.  St.   Eep.   262,  21 

note  to  State  v.  Meyer,  86  Am.  St.  Pac.  213;  Testard  v.  State,  26  Tex. 

Bep.  638,  639.  App.  260,  9  S.  W.  888;  Cahn  v.  State, 

18  Eex  V.  Mead,  2  Barn.  &  C.  605,  27    Tex.    App.    709,    11    S.    W.    723; 

107  Eng.  Reprint,  509;   Beynolds  v.  People  v.  Foug  Ah  Sing,  70  Cal.  8, 

State,  68  Ala.  502;  Hudson  v.  State,  11  Pac.  323;  Thayer  v.  Lombard,  165 

3  Cold.  (Tenn.)  355;  Leiber  v.  Com-  Mass.  174,  52  Am.  St.  Eep.  507,  42 

mouwealth,  9  Bush   (Ky.),   11;   Hill  N.  E.  563.     See  notes,  to  Worthing- 

V.  State,  41  Ga.  484;  Wilson  v.  Bo-  ton  v.   State,  56  L.   E.   A.  360-365, 

erem,  15  Johns.  (N.  Y.)    286;  State  and    State    v.    Meyer,    86    Am.    Rep. 

V.  Bohan,  15  Kan.  407;  Barnett  v.  665-668;   1  Greenl.  Ev.,  §   156. 
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indictment  for  administering  drugs  witli  intent  to  procure 
an  abortion,  although  death  resulted  from  the  act/*  as  well 
as  in  a  trial  for  perjury^"  or  robbery,^^  and  in  civil  actions 
generally,  although  such  actions  are  for  the  injury  causing 
the  death.^^  It  is  another  condition  that  it  must  appear, 
either  from  the  statements  of  the  declarant  or  from  all  the 
circumstances  of  the  case,  that  he  was  in  actual  danger  of 
death,  and  that  he  had  no  hope  of  recovery  at  the  time 
the  declarations  were  made.^*     Even  a  slight  hope  of  re- 


19  Rex  V.  Mead,  2  Barn.  &  C.  605, 
107  Eng.  Eepi'int,  509;  People  v. 
Davis,  56  N.  Y.  95;  State  v.  Harper, 
35  Ohio  St.  78,  35  Am.  Rep.  596. 
Peoples  T.  Commonwealth,  87  Ky.  487, 
9  S.  W.  509,  810,  is  a  contrary  ruling. 
They  are  admissible,  however,  in  an 
action  for  manslaughter  caused  by 
an  attempted  abortion:  State  v. 
Dickinson,  41  Wis.  299;  State  v. 
Baldwin,  79  Iowa,  714,  45  N.  W. 
397.  If  in  reality  the  offense  is 
homicide  and  the  subject  of  inquiry 
the  manner  of  the  death  of  de- 
ceased, the  declarations  will  be  re 
ceived;  Seifert  v.  State,  160  Ind, 
464,  98  Am.  St.  Rep.  340,  67  N.  B 
100;  State  v.  Meyer,  65  N.  J.  L, 
237,  86  Am.  St.  Rep.  634  (and  note 
666,  667),  47  Atl.  486;  State  v 
Dickinson,  41  Wis.  299.  As  to  dying 
declarations  in  prosecution  for  homi- 
cide by  commission  of,  or  attempt 
to  commit,  abortion,  see  note  to 
State  V.  Power,  63  L.  E.  A.  916. 

20  Rex  V.  Mead,  2  Barn.  &  C. 
605,  107  Eng.  Reprint,  509. 

21  Eex  V.  Lloyd,  4  Car.  &  P.  233. 

22  Wilson  V.  Boerem,  15  Johns. 
(N.  Y.)  286;  Daily  v.  New  York  etc. 
By.  Co.,  32  Conn.  356,  87  Am.  Dec. 
176;  Waldele  v.  New  York  C.  Ey. 
Co.,  19  Hun  (N.  Y.),  69;  Marshall 
V.  Chicago  etc.  Ey.  Co.,  48  111.  475, 
95  Am.  Dec.  5^1;  Johnson  v.  State, 
50  Ala.  456.  See  note  to  State  v. 
Meyer,  86  Am.  St.  Rep.  66-7,  66S. 


23  Reg.  V.  Morgan,  14  Cox  C.  C. 
337;  People  v.  Gray,  61  Cal.  164,  44 
Am.  Eep.  549;  Moeck  v.  People,  100 
111.  242,  39  Am.  Eep.  38;  State  v. 
Elliott,  45  Iowa,  486;  Doolin  v.  Com- 
monwealth,   16   Ky.   Law   Eep.   189, 

27  S.  W.  1;  Commonwealth  v.  Eob- 
erts,  108  Mass.  296;  Commonwealth 
V.  Haney,  127  Mass.  455;  State  v. 
Cantieny,  34  Minn.  1,  24  N.  W.  458; 
Lipscomb  v.  State,  75  Miss.  559,  23 
South.,  210,  230;  State  v.  Mathes, 
90  Mo.  571,  2  S.  W.  800;  Brother- 
ton  V.  People,  75  N.  Y.  159;  State 
V.  Blackburn,  80  N.  C.  474;  Allison 
T.  Commonwealth,  99  Pa.  17;  State 
V.  Patterson,  45  Vt.  308,  12  Am. 
Eep.  200;  People  v.  Hawes,  98  Cal. 
648,  33  Pae.   791;  Pulcher  v.  State, 

28  Tex.  App.  465,  13  S.  W.  750; 
Shell  V.  State,  88  Ala.  14,  7  South. 
40;  Archibald  v.  State,  122  Ind.  122, 
23  N.  E.  758;  People  v.  Callaghan, 
4  Utah,  49,  6  Pac.  49;  Hall  v.  Com- 
monwealth, 89  Va.  171,  15  S.  E. 
517;  State  v.  Nelson,  101  Mo.  464, 
14  S.  W.  712;  State  v.  Bradley,  34 
S.  C.  136,  13  S.  E.  315;  State  v. 
Murdy,  SI  Iowa,  603,  47  N.  W.  867; 
Crump  V.  Commonwealth,  13  Ky. 
Law  Rep.. 450,  20  S.  W.  390;  State 
V.  Johnson,  118  Mo.  491,  40  Am.  St. 
Eep.  405,  24  8.  W.  229.  See  note  to 
State  V.  Meyer,  86  Am.  St.  Eep.  654- 
660;  People  v.  Buettner,  13  Ann. 
Cas.  238,  and  Eex  v.  Perry,  17  Ann. 
Cas.  287. 
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covery  entertained  by  the  declarant  at  tlie  time  excludes 
the  declarations.^*  But  a  prior  hope  of  recovery,  which 
had  been  abandoned,^^  or  a  subsequent  hope  of  recovery, 
does  not  necessarily  render  the  declarations  incompetent.^*' 
It  is  a  preliminary  question  for  the  court  to  determine 
whether  the  declarations  were  made  without  hope  of  re- 
covery. But,  of  course,  if  admitted,  the  question  of  credi- 
bility is  for  the  jury  as  in  other  cases.^^  The  preliminary 
evidence  for  the  court  may  be  given  in  the  presence  of  the 
jury.2*  The  essential  condition  is  that  the  declarations 
should  be  made  with  the  expectation  of  speedy  death.  If 
this  condition  is  satisfied,  the  testimony  is  not  excluded,  al- 
though it  appear  that  the  death  did  not  ensue  for  a  con- 
siderable time.  In  most  reported  cases,  however,  where 
such  evidence  has  been  received,  the  death  has  followed 
within  a  few  hours  or  days.-"    And  it  has  been  held  that 


24  People  V.  Hodgdon,  55  Cal.  72, 
36  Am.  Kep.  30;  Commonwealth  v. 
Roberts,  108  Mass.  296;  Eex  v. 
Crockett,  4  Car.  &  P.  544,  19  E.  C, 
L.  641.  But  see  McQueen  v.  State, 
103  Ala.  12,  15  Soutli.  824,  and  State 
V.  Evans,  124  Mo.  397,  28  S.  W.  8, 
where  deceased  at  the  time  of  mak- 
ing the  declaration  also  sent  for  a 
doctor.  See  note  to  State  v.  Meyer, 
86  Am.  St.  Rep.  660,  661.  As  to 
belief  and  hopes  of  others,  see  note 
to  State  V.  Meyer,  86  Am.  St.  Rep. 
661-663. 

25  Moekabee  v.  Commonwealth,  78 
Ky.  380;  Small  v.  Commonwealth,  91 
Pa.  304;  State  v.  McEvoy,  9  S.  C. 
208. 

26  State  V.  Kilgore,  70  Mo.  546; 
Swisher  v.  Commonwealth,  26  Gratt. 
(Va.)  963,  21  Am.  Rep.  330;  State 
V.  Reed,  53  Kan.  767,  42  Am.  St. 
Rep.    322,    37    Pac.    174. 

27  Commonwealth  v.  Roberts,  108 
Mass.  296;  Kehoe  v.  Commonwealth, 
85  Pa.  127;  Owens  v.  State,  59  Misp. 
547;  State  v.  Baldwin,  79  Iowa,  714, 
45   N.   W.   297;    Roten   v.   State,   31 


Pla.  514,  12  South.  910;  State  v. 
Johnson,  118  Mo.  491,  40  Am.  St. 
Rep.  405,  24  S.  W.  229;  1  Greenl. 
Ev.,  §  160.  See  note  on  "Admissi- 
bility of  I>ying  Declarations  as 
Question  of  Law  or  Fact,"  to  Wil- 
loughby  V.  Territory,  8  Ann.  Gas. 
539. 

28  People  V.  Smith,  104  N.  Y.  491, 
58  Am.  Rep.  537,  10  N.  E.  873;  State 
V.  Murdy,  81  Iowa,  603,  47  N.  W. 
867;  Sullivan  v.  Commonwealth,  93 
Pa.  284.  See,  also,  Starkey  v.  Peo- 
ple,  17   111.    17. 

29  Rex  V.  Bernadotti,  11  Cox  C. 
C.  316  (three  weeks);  State  v.  Noc- 
ton,  121  Mo.  537,  26  S.  W.  551;  Bax- 
ter V.  State,  15  Lea  (Tenn.),  657 
(sixteen  days);  Jones  v.  State,  71 
Ind.  66  (fourteen  days) ;  Common- 
wealth v.  Cooper,  5  Allen  (Mass.), 
495,  81  Am.  Dec.  762  (seventeen 
days) ;  Million  v.  Commonwealth,  16 
Ky.  Law  R«p.  17,  25  S.  W.  1059; 
Miller  v.  State,  27  Tex.  App.  63,  10 
S.  W.  445;  State  v.  Wensel,  98  Mo. 
137,  n  S.  W.  614;  State  r.  .Tones,  89 
Iowa,  182,  56  N.  W.  427;  Hussey  ▼. 
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one  in  fear  of  death  may  reaffirm  statements  made  before 
fear  of  death  became  imminent,  and  such  declarations  then 
become  admissible.^"  Although  it  must  be  shown  that  the 
declaration  was  made  under  the  expectation  of  impending 
death,  this  fact  need  not  appear  from  the  declaration  itself, 
but  may  be  inferred  from  other  statements  of  the  deceased 
or  from  all  the  surrounding  circumstances.^^  The  testi- 
mony is  not  excluded  because  of  the  fact  that  other  testi- 
mony may  be  available.^^ 


§  333  (336).  Declarant  must  have  been  competent  to 
testify. — If  the  declarant  could  not  have  been  a  competent 
witness  while  living,  his  dying  declarations  will  not  be  re- 


state, 87  Ala.  121,  6  Soutli.  420; 
State  V.  Banister,  35  S.  C.  290,  14 
S.  E.  678  (declarations  made  two 
months  before  death);  Boulden  v. 
State,  102  Ala.  78,  15  South.  341. 
As  to  how  long  before  death  dying 
declarations  may  be  made,  see  note 
to  Gipe  V.  State,  1  L.  E.  A.,  N.  S., 
419. 

30  Snell  V.  State,  29  Tex.  App. 
236,  25  Am.  St.  Bep.  723,  and  note, 
15  S.  W.  722;  People  v.  Crews,  102 
Cal.  174,  36  Pac.  367;  Johnson  v. 
State,  102  Ala.  1,  16  South.  99; 
Wilson  V.  Commonwealth,  22  Ky. 
Law  Bep.  1251,  60  S.  W.  400;  Smith 
V.  Commonwealth,  113  Ky.  19,  67  S. 
W.  32;  State  v.  Evans,  124  Mo.  397, 
28  S.  W.  8;  State  v.  Garth,  164 
Mo.  553,  65  S.  W.  275.  But  see 
Harper  v.  State,  79  Miss.  575,  56 
L.  E.  A.  372,  31  South.  195.  As  to 
effect  of  reaffirmation  under  sense 
of  impending  death  to  render  state- 
ment previously  made  admissible  as 
a  dying  declaration,  see  note  to 
State  V.  Peacock,  27  L.  B.  A.,  N.  S., 
702. 

31  Ward  V.  State,  78  Ala.  441; 
Kehoe  v.  Commonwealth,  85  Pa.  127; 
People  v.  Smith,  104  N.  Y.  491,  58 
Am.   Eep.  537,  10   N.   E.   873;   Don- 


nelly V.  State,  26  N.  J.  L.  601; 
Swisher  v.  Commonwealth,  26  Gratt. 
(Va.)  963,  21  Am.  Eep.  330;  Owens 
V.  State,  59  Miss.  547;  Smith  v. 
State,  9  Humph.  (Tenn.)  9;  State  v. 
Cantieny,  34  Minn.  1;  State  v.  El- 
liott, 45  Iowa,  486;  State  v.  John- 
son, 76  Mo.  121;  Jones  v.  State,  71 
Ind.  66;  Starkey  v.  People,  17  III. 
17;  State  v.  Evans,  124  Mo.  397,  28 
S.  W.  8;  People  v.  Glenn,  10  Cal. 
32;  Young  v.  State,  114  Ga.  849,  40 
S.  E.  1000;  Newberry  v.  State,  68 
Ark.  355,  58  S.  W.  351;  Lester  v. 
State,  37  Fla.  382,  20  South.  232 
McHargess  v.  Commonwealth,  15  Ky, 
Law  Eep.  323,  23  S.  W.  349;  Com 
monwealth  v.  Haney,  127  Mass.  455; 
State  v.  Cronin,  64  Conn.  293,  29 
Atl.  536.  See  note  to  State  v.  Meyer, 
86  Am.  St.  Eep.  668-660.  As  to 
how  sense  of  impending  death  evi- 
denced, see  note  to  Territory  of  New 
Mexico  V.  Eagle,  30  L.  E.  A.,  N.  S., 
391. 

32  Commonwealth  v.  Eoddy,  184 
Pa.  274,  39  Atl.  211;  Eeynolds  v. 
State,  68  Ala.  502;  Puqua  v.  Com- 
monwealth, 24  Ky.  Law  Eep.  2204, 
73  S.  W.  782;  Donnelly  v.  State,  26 
N.  J.  L.  601,  627. 
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ceived ;  for  example,  in  those  states  where  infamy  is  a  dis- 
qualification, the  dying  declarations  of  those  convicted  of 
burglary,  larceny,  robbery  and  the  like  will  be  rejected.^* 
But  the  dying  declarations  of  a  wife  or  husband  are  admis- 
sible against  each  other  on  the  principle  that  the  testimony 
of  one  is  admissible  against  the  other  when  the  complaint 
is  of  violence  by  the  accused  against  the  person  of  the 
other.^*  On  the  same  principle  the  dying  declarations  of 
an  insane  person^^  or  of  a  child  of  too  tender  age  to  be  a 
competent  witness,^®  or  of  one  incapable  of  understanding 
his  statements  by  reason  of  partial  unconsciousness,^''  are 
incompetent.  As  bearing  upon  the  credibility  and  weight 
of  the  sta:tements,  the  bad  character  of  the  declarant  may  be 
shown.^^  So  it  may  be  shown  that  he  had  no  belief  in 
future  punishment ;  ^^  or  that  he  had  made  contradictory 


33  The  King  v.  Drummond,  Leaeh, 
4tli  ed.,  337;  Thayer,  Cases  on  Ev. 
353;  Walker  v.  State,  39  Ark.  2-21; 
State  V.  Williams,  67  N.  C.  12; 
Greenl.  Bv.,  §  519.  See  notes  to 
State  V.  Meyer,  86  Am.  St.  Bep. 
640-642;  and  Harper  v.  State,  56 
L.  R.  A.  432.  It  is  not  necessary 
to  show  in  the  first  instance  that 
the  declarant  was  in  full  possession 
of  his  faculties:  State  v.  Eeed,  137 
Mo.  125,  38  S.  W.  574. 

34  Moore  v.  State,  12  Ala.  764, 
46  Am.  Dec.  276;  State  v.  Belcher, 
13  S.  C.  459;  People  v.  Green, 
1  Denio  (N.  Y.),  614.  See  note  to 
State  V.  Meyer,  86  Am.  St.  Rep.  641. 
As  to  admissibility  of  dying  declara- 
tions of  wife  against  husband,  see 
note  to  Worthington  v.  State,  56  L. 
R.  A.  360. 

35  Bolin  V.  State,  9  Lea  (Tenu.), 
516.  See  note  to  State  v.  Meyer,  86 
Am.  St.  Rep.  640,  641. 

38  Rex  V.  Pike,  3  Car.  &  P.  598; 
State  V.  Baldfwin,  15  Wash.  15,  45 
Pac.  650.  As  to  admissibility  of 
dying    declarations     of    infant,    see 


note  to  Worthington  v.  State,  56  L. 
E.  A.  360,  above  referred  to. 

37  Binfield  v.  State,  15  Neb.  484, 
19  N.  W.  607;  Mitchell  v.  State,  71 
Ga.  128;  McHugh  v.  State,  31  Ala. 
317.  But  see  Commonwealth  v.  Sil- 
eox,  161  Pa.  484,  29  Atl.  105. 

38  State  V.  Thomas.  1  Jones  (46  N. 
C),  274;  State  v.  Blackburn,  80  N. 
C.  474;  Nesbit  v.  State,  43  Ga.  238; 
People  V.  Knapp,  1  Edm.  Sel.  Cas. 
(N.  Y.)   177. 

39  Hill  V.  State,  64  Miss.  431,  1 
South.  494;  State  v.  Elliott,  45  Iowa, 
486;  People  v.  Chin  Mook  Sow,  51 
Cal.  597;  People  v.  Sanford,  43  Cal. 
29;  State  v.  Ah  Lee,  8  Or.  214; 
Goodall  V.  State,  1  Or.  333,  80  Am. 
Dee.  396;  Nesbit  v.  State,  43  Ga. 
238;  Walker  v.  State,  39  Ark.  221; 
Donnelly  v.  State,  26  N.  J.  L.  463. 
See  note  to  State  v.  Meyer,  86  Am. 
St.  Eep.  641,  642.  See  note  on  "Want 
of  Religious  Belief  on  Part  of  De- 
clarant as  Affecting  Admissibility  or 
Weight  of  Dying  Declarations,"  to 
Gambrell  v.  State,  16  Ann.  Cas.  148. 
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or  inconsistent  statements; '"'  or  that  the  declarant  was  in  a 
reckless  or  irreverent  state  of  mind  or  actuated  by  ma- 
licious motives.*^     But  when  proof  is  offered  to  impeach 
the  declarant,  it  is  of  course  competent  for  the  prosecution 
to  rehut  such  evidence.*^ 


§  334  (337).  Declarations  must  be  confined  to  the  homi- 
cide.— ^Under  the  principle  already  stated  that  the  declara- 
tions must  point  distinctly  to  the  cause  of  death  and  the 
circumstances  producing  and  attending  it,  declarations  as 
to  previous  threats,*^  or  as  to  a  prior  state  of  feeling,** 
or  as  to  relations  between  the  parties  or  former  quarrels,*^ 
or  that  he  called  the  attention  of  witnesses  to  the  fact  that 
he  was  unarmed,*®  cannot  be  admitted.  But  the  name  of 
the  offender  and  of  the  declarant  may  be  proved  by  such 
declarations.*^  The  declarant  must  have  had  knowledge 
of  the  transaction,*^  and  mere  statements  of  opinion  which 


io  Battle  V.  State,  74  Ga.  101; 
People  V.  Lawrence,  21  Gal.  368; 
Hurd  V.  People,  25  Mich.  405;  Pelder 
V.  State,  23  Tex.  App.  477,  59  Am. 
Eep.  777,  5  S.  W.  145;  Carver  v. 
United  States,  164  U.  S.  694,  41  L. 
Ed.  602,  17  Sup.  Ct.  Eep.  228.  See 
notes  on  "Impeachment  of  Dying 
Declarations  by  Proof  of  Contradic- 
tory Statements"  to  State  v.  Mayo, 
7  Ann.  Cas.  886,  and  Allen  v.  Com- 
monwealth,  20   Ann.   Cas.   887. 

«  Tracy  v.  People,  97  111.  101. 

42  See  cases  cited  in  note  38, 
supra. 

*s  Jones  V.  State,  71  Ind.  66; 
State  V.  Draper,  65  Mo.  335,  27  Am. 
Bep.  287;  Merrill  v.  State,  58  Miss. 
65;  State  v.  Wood,  53  Vt.  560;  State 
V.  Moody,  18  Wash.  165,  51  Pac.  356. 
See  note  to  Worthington  v.  State,  56 
L.  K.  A.  369.  As  to  evidence  of 
antecedent  threats  on  trial  for  homi- 
cide, see  note  to  State  v.  Tolla,  in 
3  L.  E.  A.,  N.  S.,  523.  See  note  on 
"Admissibility  as  Dying  Declaration 


of  Statement  Eespecting  Transac- 
tion Occurring  Prior  to  Homicide," 
to  People  v.  Alexander,  21  Ann.  Cas. 
152. 

**  Ben  V.  State,  37  Ala.  103;  Jones 
V.  State,  71  Ind.  66;  Reynolds  v. 
State,  68  Ala.  502. 

45  State  V.  Jefferson,  125  N.  C. 
712,  34  S.  E.  648';  Perry  v.  State, 
102  Ga.  365,  30  S.  E.  903;  State  y. 
O'Shea,  60  Kan.  772,  57  Pac.  970. 

46  State  V.  Eddon,  8  Wash.  292,  36 
Pac.  139. 

«  Boyle  V.  State,  105  Ind.  469, 
55  Am.  Rep.  218,  5  N.  E.  203; 
Sylvester  v.  State,  71  Ala.  17;  State 
V.  Johnson,  76  Mo.  121;  Lister  v. 
State,  1  Tei.  App.  739. 

48  Jones  v.  State,  52  Ark.  345,  12 
S.  W.  704;  Jones  v.  State,  79  Miss. 
309,  30  South.  759;  State  v.  Reed, 
137  Mo.  125,  38  S.  W.  574.  See  note 
to  State  V.  Meyer,  86  Am.  St.  Rep. 
647-649.  See  further  cases  cited  in 
2   Wigmore,   Ev.,   p.   1814. 
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would  not  be  received  if  the  declarant  were  a  witness  are  in- 
admissible.*' But  it  has  been  held  that  a  statement  that 
the  accused  had  no  provocation  or  cause  for  the  commission 
of  the  offense,  that  is,  that  it  was  intentional,  is  a  state- 
ment of  fact  and  not  a  mere  opinion.®"  It  is  obvious  that 
the  declarations  of  a  person  may  be  received  when  they  are 
made  under  such  circumstances  as  to  form  part  of  the  res 
gestae,  although  no  foundation  is  laid  for  their  admission 
as  dying  declarations.®^ 

§  335  (338).    Form  of  the  declaration — General  rules. — 

It  is  not  necessary  that  the  declarations  should  be  made  in 
any  particular  form.  While  they  are  generally  oral,  they 
may  be  in  writing  or  by  means  of  signs.®^  When  the  dec- 
larations are  reduced  to  writing  and  signed  by  the  de- 
clarant, it  is  generally  held  that  the  writing  is  the  best 
evidence  and  must  be  produced.®*     But  a  different  rule 


«  People  V.  Wasson,  65  Cal.  538, 
4  Pac.  555;  Montgomery  v.  State,  80 
Ind.  338,  41  Am.  Eep.  815;  Shenken- 
berger  v.  State,  154  Ind.  630,  57  N. 
E.  519;  Brotherton  v.  People,  75  N; 
Y.  159;  Reynolds  v.  State,  68  Ala. 
502;  Walker  v.  State,  39  Ark.  221; 
State  V.  Draper,  65  Mo.  335,  27  Am. 
Eep.  287;  Eatteree  v.  State,  53  Ga. 
570;  Savage  v.  State,  18  Pla.  909; 
State  V.  O'Shea,  60  Kan.  772,  57  Pac. 
970;  People  v.  Olmstead,  30  Mich. 
431;  Moeek  v.  People,  100  111.  242, 
39  Am.  Eep.  38;  Collins  v.  Common- 
wealth, 12  Bush  (Ky.),  271.  But 
see  Wroe  v.  State,  20  Ohio  St.  460; 
State  V.  Gile,  8  Wash.  12,  35  Pac. 
417.  See  note  to  State  v.  Meyer, 
86  Am.  St.  Eep.  649,  650. 

50  Wroe  V.  State,  20  Ohio  St.  460; 
Boyle  V.  State,  105  Ind.  469,  55  Am. 
Eep.  218,  5  N.  B.  203;  Payne  v. 
State,  61  Miss.  161;  State  v.  Nettle- 
bush,  20  Iowa,  257;  People  v.  Ab- 
bott, 2  Cal.  Unrep,  383,  4  Pao.  769; 
Sullivan  v.  State,  102  Ala.  135,  48 
Am.  St.  Eep.  22,  15  South.  264. 


51  People  V.  Brown,  59  Cal.  345; 
Stagner  v.  State,  9  Tex.  App.  440; 
State  V.  Porter,  34  Iowa,  131;  State 
V.  Wagner,  61  Me.  178;  Burn's  v. 
State,  61  Ga.  192;  Commonwealth  v. 
Haokett,  2  Allen  (Mass.),  136;  Wil- 
kerson  v.  State,  91  Ga.  729,  44  Am. 
St.  Eep.  63,  17  S.  E.  990.  See  note 
to  State  V.  Meyer,  86  Am.  St.  Eep. 
665. 

52  Jones  V.  State,  71  Ind.  66; 
Commonwealth  v.  Casey,  11  Oush. 
(Mass.)  417,  59  Am.  Dee.  150; 
Wagoner  v.  Territory,  5  Ariz.  17.5, 
51  Pac.  145;  Mockabee  v.  Common- 
wealth, 78  Ky.  380;  Eeg.  v.  Mor- 
gan, 14  Cox  C.  C.  337,  28  Eng.  Eep. 
(Moak's  ed.)  583.  See  notes  to  Har- 
per V.  State,  56  L.  E.  A.  427,  and 
State  V.  Meyer,  86  Am.  St.  Eep.  642- 
647.  See  note  on  "Fact  That  Dying 
Declaration  is  Made  by  Acts  or 
Signs  Instead  of  Words  as  Affecting 
Its  Admissibility,"  to  People  v. 
Madas,   Ann.   Gas.   1912B,   231. 

BS  State  v.  Sullivan,  51  Iowa,  142, 
50  N.  W.  572;  State  v.  Tweedy,  11 


779 


HBABSAY. 


§  335  (338) 


obtains  when  the  statement  is  not  read  to  or  signed  by  the 
declarant.**  The  signature  is  not  necessary  if  the  writing 
is  read  to  and  understood  by  the  declarant.^*  The  fact 
that  a  written  statement  has  been  made  does  not  exclude 
prior  or  subsequent  oral  declarations,  if  the  written  state- 
ment cannot  be  produced.^"  If  the  declarations  are  other- 
wise competent,  they  should  not  be  rejected  on  the  ground 
that  they  have  been  drawn  out  by  leading  questions i^"^  or 
because  they  do  not  give  all  of  the  facts  making  up  the 
transaction  to  which  they  refer."*  It  suffices  if  the  sub- 
stance of  the  declaration  is  proved  and  if  only  part  is 
stated  the  adversary  may  prove  the  rest,*"  and  either  party 


Iowa,  350;  People  v.  Glenn,  10  Gal. 
32;  Collier  v.  State,  20  Ark.  36; 
Dunn  V.  People,  172  111.  582,  50  N. 
E.  137;  King  v.  State,  91  Tenn.  617, 
20  S.  W.  169.  See  note  to  State  v. 
Meyer,  86  Am.  St.  Eep.  642-644. 
See,  also.  State, v.  Patterson,  45  Vt. 
308,  12  Am.  Eep.  200;  Krebs  v. 
State,  8  Tex.  App.  1;  Commonwealth 
V.   Haney,   127   Mass.   455. 

B4  State  V.  Praunburg,  40  Iowa, 
555;  Allison  v.  Commonwealth,  99 
Pa.  17;  Anderson  v.  State,  79  Ala.  5. 

55  Freeman  v.  State,  112  Ga.  48, 
37  S.  E.  172;  State  v.  Carrington, 
15  Utah,  480,  50  Pac.  526.  See  note 
to  State  V.  Meyer,  86  Am.  St.  Eep. 
643.  As  to  refreshing  memory,  Fu- 
qua  V.  Commonwealth,  24  Ky.  Law 
Eep.  2204,  73  S.  W.  782;  Foley  v. 
State,  11  Wyo.  464,  72  Pac.  627. 

56  Eex  V.  Eeason  and  Trauter,  1 
Str.  499,  93  Eng.  Eeprint,  659;  State 
V.  Patterson,  45  Vt.  308,  12  Am. 
Eep.  200;  Dunn  v.  People,  172  111. 
582,  50  N.  E.  137;  Lane  v.  State,  151 
Ind.  511,  51  N.  B.  1056;  Hendriok- 
son  V.  Commonwealth,  24  Ky.  Law 
Eep.  2173,  73  S.  W.  764.  See  note 
to  State  V.  Meyer,  86  Am.  St.  Eep. 
642. 

57  Commonwealth  v.  Casey,  11  Cus.h. 
(Mass.)  417,  59  Am.  Dec.  150;  Com- 


monwealth V.  Haney,  127  Mass. 
455;  State  v.  Foot  You,  24  Or.  61, 
32  Pac.  lOSl,  33  Pac.  537;  Vass  v. 
Commonwealth,  3  Leigh  (Va.),  786, 
24  Am.  Dec.  695;  North  v.  People, 
139  111.  81,  28  N.  E.  966;  Ingram  v. 
State,  67  Ala.  67;  Jones  v.  State,  71 
Ind.  66;  People  v.  Sanchez,  24  Cal. 
17;  People  y.  Callaghan,  4  Utah,  49, 
6  Pac.  49;  State  v.  Wilson,  24  Kan. 
189,  36  Am.  Eep.  257;  State  v.  Tri- 
vas,  32  La.  Ann.  1086,  36  Am.  Eep. 
293;  Eex  v.  Fagent,  7  Car,  &  P.  238; 
White  V.  State,  30  Tex.  App.  652, 
18  S.  W.  462;  Worthington  v.  Com- 
monwealth, 92  Md.  222,  84  Am.  St. 
Eep.  506,  56  L.  E.  A.  352,  48  Atl.  355. 
See  note  to  State  v.  Meyer,  86  Am. 
St.  Eep.  644-646. 

58  State  V.  Patterson,  45  Vt.  308, 
12  Am.  Eep.  200;  State  v.  Giroux,  26 
La.  Ann.  582.  See  note  to  State  v. 
Meyer,  86  Am.  St.  Eep.  646.  But 
see  State  v.  Johnson,  118  Mo.  491, 
40  Am.  St.  Eep.  405,  24  S.  W.  229, 
where  it  was  held  that  a  part  was 
inadmissible,  unless  the  omitted 
parts  were  irrelevant.  See,  also, 
Sullivan  v.  State,  102  Ala.  135,  48 
Am.   St.   Eep.    22,   15   South.    264. 

59  Mattox  v.  United  States,  146  U. 
S.  140,  36  L.  Ed.  917,  13  Sup.  Ct. 
Eep.  50. 
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may. use  the  declarations.""  Of  course  the  ordinary  rule 
prevails  that  the  judge  decides  upon  the  admissibility  and 
the  jury  upon  the  weight  of  the  evidence.®^  It  was  well 
settled  that  before  the  adoption  of  the  state  constitutions 
in  this  country  dying  declarations  were  admissible  in  cases 
of  homicide ;  hence  such  declarations  are  not  now  excluded 
by  those  clauses  which  secure  to  the  accused  in  criminal 
prosecutions  the  right  "to  meet  the  witnesses  face  to 
face."«2 

§  336  (339).  Evidence  of  witnesses  given  in  former  ac- 
tion or  on  former  trial. — In  the  preceding  sections  the  dis- 
cussion has  been,  for  the  most  part,  upon  those  exceptions 
to  the  rules  excluding  hearsay,  where  such  hearsay  consisted 
of  the  unsworn  declarations  of  the  person  whose  statement 
was  to  be  offered  as  testimony.  The  most  serious  objec- 
tions to  the  admission  of  hearsay  evidence  in  general  are 
that  no  opportunity  has  been  given  for  the  cross-examina- 
tion of  the  declarant,  and  that  his  statements  were  made 
without  the  sanction  of  an  oath.  In  those  cases  where 
these  objections  are  removed,  there  is  good  reason  for  the 
relaxation  of  the  strict  rule  forbidding  hearsay  testimony. 
It  has  long  been  settled  as  one  of  the  exceptions  to  the 
general  rule  excluding  hearsay  that  the  testimony  of  a  wit- 
ness given  in  a  former  action  or  at  a  former  stage  of  the 
same  action  is  competent  in  a  subsequent  action  or  in  a  sub- 
sequent proceeding  in  the  same  action,  where  it  is  shown 
that  the  witness  is  dead  or  that  a  valid  legal  reason  exists 
for  his  nonproduction,  that  the  parties  and  questions  in 
issue  are  substantially  the  same,  and  that  such  former  tes- 

60  People  V.  Southern,  120  Cal.  Phillips,  118  Iowa,  660,  92  N.  W. 
645,  53  Pac.  214;  Mattox  v.  XJnited       S76. 

States,  146  U.  S.  140,  36  L.  Ed.  917,  02  State    v.     Dickinson,    41     Wis. 

13    Sup.    Ct.    Rep.    50.  299;    Commonwealth     v.    Carey,     12 

61  Commonwealth  y.  Bishop,  165  ^"^''-  (^f^,''>  f  ^^  P«°P^«  ^-  '^"«"' 
Mass.  148,  42  N.  E.  560;  People  v.  ^  °«"^°  l^"  ^■^'  ^^^'  ^^^^^  ^-  ^^"- 
Smith,  104  N.  Y.  491,  58  Am.  Eep.  ^^°*'  ^^  ^°-  ^^'  ^^^^^  ^-  Tilghman, 
537,  10  N.  E.  873;  State  v.  Sexton,  ^^  ^''^-  (^3  N.  C.)  513;  Walston  v. 
147  Mo.  89.  48  S.  W.  452;  State  v.  Commonwealth,    16    B.    Hon.    (Ky.) 

15;  Bobbins  v.  State,  8  Ohio  St.  131. 
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timony  can  be  substantially  reproduced  upon  the  second 
hearing."*  It  is  necessary,  therefore,  to  consider  the  ques- 
tion having  regard  to  these  prerequisites. 

§  337  (340).  Exact  identity  of  the  parties  not  necessary. 
In  the  preceding  section  we  find  the  words,  "former  action 
or  at  a  former  stage  of  the  same  action,"  and  before  pro- 
ceeding with  the  discussion,  it  is  well  to  say,  that  the  rule 


63  Clealand  v.  Huey,  18  Ala.  343; 
Lane    v..  Brainerd,    30     Conn.     565; 
Leteher  v.  Norton,  5  111.  575;  Schind- 
ler   V.   Milwaukee   etc.    Ey.   Co.,   87 
Mieh.  400,  49  N.  W.  670;  Ephraimg 
V.    Murdock,    7    Blackf.    (Ind.)    10 
Packard   v.   McCoy,    1   Iowa,    530 
Conway  v.  Erwin,  1  La.  Ann.  391 
Buch  V.  Eock  Island,  97  TJ.  S.  693, 

24  L.  Ed.  1101;  Berg  v.  McLafferty 
(Pa.),  12  Atl.-  460;  Watson  v.  Lis- 
bon Bridge,  14  Me.  201,  31  Am.  Dee. 
49;  Calvert  v.  Coxe,  1  Gill  (Md.),  95; 
Breeden  v.  Feurt,  70  Mo.  624;  Eey- 
nolds  V.  United  States,  98  "U.  S.  145, 

25  L.  Ed.  244;  Harper  v.  Burrow,  6 
Ired.  (N.  C.)  30;  Jackson  v.  Lawson, 
15  Johns.  (N.  Y.)  539;  Osborn  v. 
Bell,  5  Denio  (N.  Y.),  370,  49  Am. 
Dec.  275;  Parker  v.  Legett,  12  Bioh. 
(S.  C.)  198;  Mathewson  v.  Sargeant, 
36  Vt.  142;  Badford  v.  Georgia  &  A. 
Ey.  Co.,  113  Ga.  327,  39  S.  E.  108; 
Watson  V.  St.  Paul  City  Ey.  Co.,  76 
Minn.  358,  79  N.  W.  308;  MoGeoeh 
V.  Carlson,  96  Wis.  138,  71  N.  W. 
116.  See  full  note  to  Atchison  etc. 
E.  B.  Co.  V.  Osborn,  91  Am.  St.  Eep. 
192-208.  But  the  rule  forbidding 
the  introduction  of  evidence  from 
a  former  trial  does  not  apply  when 
it  is  introduced  for  the  purpose  of 
impeaching  witnesses:  Lohr  v.  Phil- 
ipsburg,  165  Pa..  109,  30  Atl.  822.  In 
Madden  v.  Duluth  etc.  E.  B.  Co.,  112 
Minn.  303,  21  Ann.  Cas.  805,  127  N. 
W.  1052,  it  was  held  that  under  the 
rule  of  evidence  which  enables  the 


use  of  testimony  of  a  witness  given 
on  a  former  trial  (as  defined  in  Min- 
neapolis Mill  Co.  V.  Minneapolis  & 
St.  L.  By.  Co.,  51  Minn.  304,  53 
N.  W.  639),  there  is  no  distinction 
between  expert  and  other  witnesses. 
In  Toledo  Traction  Co.  v.  Cameron, 
137  Fed.  48,  69  C.  C.  A.  28,  the  sub- 
ject of  the  introduction  in  the  fed- 
eral courts  of  evidence  taken  at  a 
former  trial  is  elaborately  discussed 
by  Severens,  J.  An  attempt  was 
made  to  exclude  the  evidence  by 
reason  of  Eevised  Statutes,  section 
861  (TJ.  S.  Comp.  Stats.  1901,  p. 
661).  The  learned  judge  held  that 
federal  courts  are  not  called  upon, 
either  by  that  section  or  the  suc- 
ceeding ones  dealing  with  deposi- 
tions, to  exclude  testimony  admis- 
sible by  the  common  law  before  and 
at  the  time  the  federal  statute  was 
enacted.  As  to  admissibility  on 
trial  for  murder  of  testimony  of 
accused  at  coroner's  inquest,  see 
notes  to  Tuttle  v.  People,  70  L. 
B.  A.  33,  and  Maki  v.  State,  33  L. 
E.  A.,  N.  S.,  465.  As  to  admissi- 
bility in  criminal  trial  of  testimony 
given  upon  preliminary  examination 
by  witnesses  not  available  at  time 
of  trial,  see  note  to  State  v.  Heffer- 
nan,  25  L.  B.  A.,  N.  S.,  868.  See, 
also,  the  Canadian  cases:  Town  of 
Walkerton  v.  Erdman,  23  S.  C.  B. 
352;  The  King  v.  Snelgrove,  39  N. 
S.  E.  400. 
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is  not  limited  to  new  trials  of  actions  in  the  ordinary  sense 
of  the  term.  It  is  not  necessary  that  the  former  testimony 
should  have  been  given  on  the  trial  of  a  cause  in  the  exact 
teclinical  shape  of  an  action.  It  is  sufficient  if  the  point 
was  investigated  in  a  judicial  proceeding  of  any  kind, 
wherein  the  party  to  be  affected  by  such  testimony  had  the 
right  of  cross-examination.^*  In  view  of  the  reasons  for 
this  relaxation  of  the  rule,  it  is  not  necessary  that  there 
should  be  exact  or  precise  nominal  identity  of  parties  in 
the  two  proceedings.  Where  the  right  to  cross-examine 
the  deceased  witness  existed,  it  is  enough  if  in  the  second 
proceeding  there  is  privity  of  interest.  "The  rule  is  that 
such  evidence  is  proper,  not  only  when  the  point  in  issue 
is  the  same  in  a  subsequent  suit  between  the  same  parties, 
but  also  for  or  against  persons  standing  in  the  relation  of 
privies  in  blood,  privies  in  estate  or  privies  in  law.""" 
Thus  in  an  action  concerning  land,  the  testimony  of  plain- 
tiff's grantor,  since  deceased,  which  was  given  against  de- 
fendant's grantor  may  be  admitted  in  a  subsequent  pro- 
ceeding on  the  same  issue.^"  The  same  rule  applies  when 
the  present  action  is  by  a  survivor  of  the  partners  who 
brought  the  former  action;®'^  or  by  successors  in  interest 

64  Orr  V.  Hadley,  36  N.  H.  575;  City  Ey.  Co.,  76  Minn.  358,  79  N. 
and    see    §    339,    post.  W.  308;  Allen  v.  Chouteau,  102  Mo. 

65  Alabama  Consol.  Coal  etc.  Co.  309,  14  S.  W.  869;  Shook  v.  Fox,  126 
V.  Heald,  171  Ala.  263,  55  South.  App.  Div.  565,  110  N.  Y.  Supp.  961; 
181;  Long  v.  Davis,  18  Ala.  801;  Jackson  v.  Lawson,  15  Johns.  (N. 
Fredericks  v.  Judah,  73  Gal.  604,  Y.)  539;  Bryan  v.  Malloy,  90  N.  C. 
15  Pac.  306;  Lane  v.  Brainerd,  30  508;  Wright  v.  Cumpsty,  41  Pa.  102; 
Conn.  565;  Heatley  v.  Long,  135  Ga.  Ottinger  v.  Ottinger,  17  Serg.  &  E. 
153,  68  S.  E.  783;  Atlanta  etc.  E.  (Pa.)  142;  Martin  v.  Eagsdale,  71  S. 
E.  Co.  V.  Venable,  67  Ga.  697;  C.  67,  50  S.  E.  671;  Shelton  v.  Bar- 
Hutchings  v.  Corgan,  59  111.  70;  bour,  2  Wash.  (Va.)  64;  Metropoli- 
State  V.  New  Orleans  Waterworks  tan  St.  E.  Co.  v.  Gumby,  99  Fed. 
Co.,  107  La.  1,  31  South.  395;  Cum-  192,  39  C.  C.  A.  455.  See  note  to 
berland  Coal  etc.  Co.  v.  Jeffries,  27  91  Am.  St.  Eep.  199,  cases  cited  be- 
Md.   526;    Strickland   v.   Hudson,  55  low. 

Miss.    235;    Anaconda    Copper    Min.  68  Yale   v.    Comstock,    112     Mass. 

Co.  V.  Heinze,  27  Mont.  161,  69  Pac.  267. 

909,     22     Morr.     Min.     Eep.     346;  6T  Wilbur  v.   Selden,   6   Cow.    (N. 

O'Meara  v.  McDermott,  40  Mont.  38,  Y.)   162.     See  note  to  Grafton  Bank 

104  Pac.  1049;   Watson  v.  St.  Paul  v.    Moore,    38    Am.    Dec.    481. 
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or  assignees;®^  or  where  the  former  action  was  against 
one  of  two  administrators  and  the  pending  action  is  against 
both,  since  they  are  pri-vJies  in  law  and  one  represents  the 
other;*®  or  where  the  former  action  was  by  the  agent  of 
parties  in  the  present  suit,  the  other  parties  and  the  issues 
being  the  same;^"  or  where  the  subsequent  action  is  against 
the  executor  or  administrator  of  the  party  to  the  previous 
action.  In  all  such  cases  the  evidence  is  available  for  the 
same  reasonJ^ 

§  338  (341).  Parties  should  be  substantially  the  same 
or  in  privity. — On  the  same  principle  it  has  been  held  that 
where  an  action  was  brought  against  a  railroad  company 
for  personal  injury,  the  testimony  of  the  plaintiff  may  be 
used  by  her  child  in  an  action  against  the  company  after 
the  injury  had  resulted  in  the  death  of  the  former  plain- 
tiff.''^ And  where  a  test  case  on  the  validity  of  a  patent 
had  been  tried,  and  subsequently  three  defendants  were 
sued  for  infringing  such  patent,  two  of  whom  had  con- 
tributed to  the  defense  in  the  test  case,  the  court  held  that 
the  participation  in  the  defense  of  the  test  suit  made  the 
two  defendants  referred  to  privy  to  that  suit,  and  that  the 
testimony  of  a  witness  given  therein,  and  since  deceased, 
might  properly  be  read  against  them.''*  The  testimony 
will  not  necessarily  be  rejected,  although  there  were  other 
parties  to  the  record  in  the  former  proceedings,  when  the 
issues  are  substantially  the  same  and  the  parties  affected 
by  the  second  suit  had  the  opportunity  to  cross-examine  the 

68  Doe  V.  Derby,  1  Ad.  &  E.  783,  N.  W.  622;  Strickland  v.  Hudson,  55 
791,  and  note,  110  Eng.  Reprint,  Miss.  235;  Evans  v.  Reed,  78  Pa. 
1406;  Wright  v.  Tatham,  1  Ad.  &  B.  415;  Houston  etc.  Ry.  Co.  v.  Per- 
3,  110  Eng.  Reprint,  1108.  kins,  2  Tex.  App.  Civ.   Cas.,   §   520; 

69  Boudereau  v.  Montgomery,  4  McDonald  v.  Allen,  8  Baxt.  (Tenn.) 
Wash.  C.  C.  186,  Fed.  Cas.  No.  1694.  446;    Hutchings    v.    Corgan,    59    111. 

70  Ritchie  V.  Lyne,  1  Call   (Va.),  70. 

489.  T2  Atlanta  etc.  R.  R.  Co.  v.  Ven- 

Ti  Indianapolis     etc.     R.     Co.     v.  able,   67   6a.    697;   Indianapolis   etc. 

Stout,  53  Ind.  143;  Clealand  v.  Huey,  R.  Co.  v.  Stout,  53  Ind.  143. 

18  Ala.  343;   Chicago  etc.  R.  Co.  v.  73  Rumford     Chemical     Works     v. 

O'ConDor,  119  111.  586,  9  N.  E.  263;  Hygienic     Chemical     Co.,     159    Fed. 

Lewis   V.    Roulo,    93   Mich.   475,   53  436,  86  C.  C.  A.  416. 
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■witnesses.''*  But  the  parties  must  be  substantially  the 
same,  and  it  is  for  the  party  offering  the  testimony  to 
establish  this.'''  When  the  subject  matter  of  both  actions 
was  the  same,  the  fact  that  in  the  second  one  the  defend- 
ants were  sued  both  in  their  individual  and  representative 
capacities,  and  only  in  their  representative  capacity  in  the 
first  one,  did  not  render  such  testimony  inadmissible.  The 
parties  were  the  same.'®  The  testimony  of  a  deceased  wit- 
ness in  an  action  by  one  tenant  in  common  is  not  admissible 
in  an  action  by  another  tenant  in  common,  although  the 
same  land  is  in  question."  The  parties  are  not  the  same 
in  this  sense,  where  one  proceeding  is  against  an  adminis- 
trator, and  the  second  is  against  the  sureties  on  his  bond.''* 


T4  Philadelphia,  W.  &  B.  E.  Co.  v. 
Howard,  13  How.  (tJ.  S.)  307,  14 
L.  Ed.  157;  Doe  v.  Tatham,  1  Ad. 
&  E.  3,  110  Eng.  Beprint,  1108; 
Salmer  v.  Lathrop,  10  S.  D.  216,  72 
N.  W.  570.  Sueh  testimony,  how- 
ever, was  refused  where  the  issues 
were  changed  by  an  amendment  to 
the  complaint:  Sehindler  v.  Mil- 
waukee etc.  Ey.  Co.,  87  Mich.  400, 
49  N.  W.  670.  Not  so  if  issue  re- 
main same  after  amendment:  Wat- 
son V.  St.  Paul  City  Ey.  Co.,  76 
Minn.  358,  79  N.  W.  308. 

75  MeTighe  v.  Herman,  42  Ark. 
285;  Marshall  v.  Hancock,  80  Cal. 
82,  22  Pac.  61;  Tritch  v.  Perry,  48 
Colo.  339,  108  Pac.  981;  Hughes  v. 
Clark,  67  Ga.  19;  Earl  v.  Hurd,  5 
Blackf.  (Ind.)  248;  Eucker  v.  Ham- 
ilton, 3  Dana  (Ky.),  36;  Mercier 
V.  Eossi,  128  La.  853,  55  South.  552; 
Mason  v.  Kellogg,  38  Mich.  132; 
Leggat  V.  Carroll,  30  Mont.  384,  76 
Pac.  805;  Orr  v.  Hadley,  36  N.  H. 
575;  Lawrence  v.  Hunt,  10  Wend. 
(N.  Y.)  80,  25  Am.  Dec.  539;  Latta 
V.  Catawba  etc.  Co.,  146  N.  C.  285, 
59  S.  B.  1028;  Summons  v.  State,  5 
Ohio  St.  325;  Patty  v.  Salem  Flour- 
ing Co.,  53  Or.  350,  96  Pac.  1106,  98 


Pac.  521,  100  Pac.  935;  Wright  v. 
Cumpsty,  41  Pa.  102;  Killingsworth 
V.  Bradford,  2  Overt.  (Tenn.)  204; 
Gulf  etc.  E.  Co.  V.  Peacock  (Tex. 
Civ.  App.),  128  S.  W.  463;  United 
States  v.  Eeading  Co.,  183  Fed.  427; 
Tappan  v.  Beardsley,  10  Wall.  427, 
19  L.   Ed.   947.  ' 

76  Pratt,  Hurst  &  Co.  v.  Tailer,  125 
App.  Div.  1,  119  N.  Y.  Supp.  803; 
Boyd  V.  United  States  Mfg.  etc.  Co., 
187  N.  Y.  262,  116  Am.  St.  Eep.  599, 
10  Ann.  Gas.  146,  9  L.  E.  A.,  N.  S., 
399,  79  N.  E.  999;  Deering  v.  Schreyer, 
88  App.  Div.  457,  85  N.  Y.  Supp.  275; 
Smith  V.  Heyaer,  115  Ala.  455,  22 
South.  149. 

77  Norris  v.  Monen,  3  Watt  (Pa.), 
465.  So  where  the  relationship  of 
father  and  son  existed,  there  being  no 
privity  of  estate:  Morgan  v.  Nicholl, 
L.  E.  2  C.  P.  117.  Same  in  two  sxiits, 
one  by  father  for  loss  of  services  and 
the  other  as  guardian  ad  litem  of  son 
for  personal  injury:  Hooper  v.  South- 
ern Ey.  Co.,  112  Ga.  96,  37  S.  E.  165. 

78  Fellers  v.  Davis,  22  S.  C.  425. 
The  rule  is  otherwise  if  the  surety  de- 
fends for  the  principal:  Woodworth 
V.  Gorsline,  30  Colo.  186,  58  L.  E.  A. 
417,  69  Pac.  705. 
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On  the  same  principle  an  agreed  statement  of  facts  between 
parties  in  the  former  suit  is  not  admissible  in  the  second 
suit,  unless  the  parties  are  the  same  or  priviesJ®  It  is  no 
objection  to  the  testimony,  where  the  parties  are  the  same, 
that  the  testimony  offered  by  one  is  that  of  a  witness  who, 
on  the  former  trial,  was  the  witness  of  the  other  party.*" 
But  as  between  executor  and  devisee,**  and  heir  and  ad- 
ministrator,*^ it  has  been  held  that  there  is  no  privity  to 
warrant  the  introduction  of  such  testimony. 

§  339  (342).    Form  of  proceedings  may  be  different. — 

If  the  parties  and  the  issues  are  the  same  in  each  case,  it  is 
not  necessary  to  the  admission  of  the  testimony  that  the 
form  of  the  second  proceeding  should  be  the  same  as  that 
of  the  first.  Nor  that  the  former  trial  should  be  a  trial  im- 
mediately preceding  that  in  which  the  testimony  is  offered. 
The  rule  covers  any  former  trial,  where  evidence  was  given 
by  a  party  since  deceased,  which  it  is  subsequently  desired 
to  use.**  For  example,  the  defendants  in  one  action  may 
be  the  plaintiffs  in  the  other.**  The  admission  of  the  tes- 
timony of  the  deceased  witness  is  not  confined  to  appeals 
or  new  trials  in  the  ordinary  courts  of  law.  Thus,  where 
commissioners  are  a  duly  constituted  tribunal  to  determine 
disputes  relative  to  land  or  other  subjects,  the  testimony 
of  a  witness,  since  deceased,  given  before  them,  is  compe- 
tent in  a  later  proceeding  in  court.***     On  the  same  prin- 

79  Frye  v.  Gragg,  35  Me.  29.  8*  Yale  v.  Comstook,  112  Mass.  267. 

80  Hudson  V.  Eoos,  76  Mich.  173,  42  85  Jackson  vi  Bailey,  2  Johns.  (N. 
N.  W.  1099.  See  note  on  "Identity  of  Y.)  17;  Cox  v.  Pearoe  (N.  Y.),  7 
Parties  and  Issues  as  Condition  to  Johns.  298;  Forney  v.  Hallagher,  11 
Admissibility  of  Testimony  Given  in  Serg.  &  E.  (Pa.)  203;  Ottinger  v.  Ot- 
Former  Proceeding  by  Witness  Who  tinger,  17  Serg.  &  E.  (Pa.)  142;  Eay 
has  Become  Disqualified  or  Inacces-  v.  Bush,  1  Eoot  (Conn.),  81;  Lewis 
sible,"  to  Mclnturff  v.  Insurance  Co.,  v.  Eoulo,  93  Mich.  475,  53  N.  W.  622 
21  Ann.  Cas.  179.  (appeal   from   justice    court).     In    a 

81  Bnrnham  t.  Burnham,  46  App.  recent  case  (United  States  v.  Beading 
Div.  513,  62  N.  Y.  Supp.  120.  Co.,   183  Fed.  427),  an  objection  to 

82  Jacob  Home  Inst.  v.  Davis,  87  the  admission  of  testimony  taken  be- 
Md.  591,  41  Atl.  166.  fore  the  Interstate  Commerce  Commis- 

83  Koehler  v.  Scheider,  16  Daly  sion  vpas  sustained,  but  the  court 
(N.  Y.),  235,  10  N.  Y.  Supp.  101.  found  it  was  testimony  taken  before 
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ciple  if  the  former  proceeding  was  before  arbitrators  hav- 
ing jurisdiction,  such  testimony  is  admissible  on  a  trial  in 
court.^"  Likewise  such  testimony  given  in  a  preliminary 
■examination  on  a  criminal  charge  may  be  admitted  at  the 
trial.^^  Biit  if  the  testimony  is  given  before  a  tribunal 
which  cannot  enforce  the  attendance  of  witnesses  or  ad- 
minister oaths,  a  different  rule  applies.**  Nor  is  the  tes- 
timony of  a  witness  given  at  a  coroner's  inquest  admissible 
under  this  exception,  in  a  subsequent  action,  as  the  inquest 
is  not  a  judicial  proceeding  between  the  same  parties.*^ 
For  the  same  reason  testimony  given  before  an  investigat- 
ing committee,  is  not  admissible;*"  but  it  has  been  held 
that  such  testimony  is  adnaissible  even  though  the  court 
had  no  jurisdiction  of  the  subject  matter."^  We  note,  how- 
ever, this  forms  the  subject  of  a  conflict,  and  think  that  the 


a  body  not  judicial  but  adminis- 
trative, in  a  proceeding  between  dif- 
ferent parties,  and  with  reference  to 
nonidentieal  issues.  In  addition,  it 
■was  not  authenticated  or  proven  by 
any  witness  present  at  the  time  the 
testimony  was  taken. 

86  Calvert  v.  Friebus,  48  Md.  44; 
Bailey  v.  Woods,  17' N.  H.  365;  Wal- 
bridge  v.  Knipper,  96  Pa.  48.  But  see 
Jessup  T.  Cook,  6  N.  J.  L.  434. 

87  Davis  V.  State,  17  Ala.  354; 
State  V.  Hooker,  17  Vt.  658;  United 
States  V.  Penn,  13  Bank.  Reg.  464, 
Fed.  Gas.  No.  16,025;  State  v. 
Stewart,  34  La.  Ann.  1037;  State  v. 
Wilson,  24  Kan.  189,  36  Am.  Eep. 
257;  People  v.  Leavens,  12  Cal.  App_ 
178,  106  Pae.  1103.  As  to  admissibil- 
ity in  criminal  trial  of  testimony 
given  upon  preliminary  examination 
by  witnesses  not  available  at  time  of 
trial,  see  note  to  State  v.  Heflfernan, 
25  L.  E.  A.,  ,N.  S.,  868. 

88  Montgomery  v.  Snodgrass,  2 
Yeates  (Pa.),  230;  Packer  v, .  Gon- 
salus,  1  Serg,  &  E.  (Pa.)  526;  Foster 

V.  Shaw,  7  Serg,  &  E.  (Pa.)  156. 


89  Pittsburg  Ry.  Co.  v.  McGrath, 
115  111.  172,  3  N.  E.  479;  Cook  v. 
New  York  C.  Ey.  Co.,  5  Lans.  (N.  Y.) 
401;  State  v.  Campbell,  1  Eieh.  (S. 
C.)  124;  State  v.  CecU  County 
Commrs.,  54  Md.  426;  Parkas  v. 
State,  60  Miss.  847;  McLain  v.  Com- 
monwealth, 99  Pa.  86;  Whitehurst  v. 
Commonwealth,  79  Va.  556.  See, 
also,  Brown  v.  State,  71  Ind.  470; 
Mack  V.  State,  48  Wis.  271,  4  N.  W. 
449.  As  to  admissibility,  on  trial  for 
murder,  of  testimony  of  accused  at 
coroner's  inquest,  see  note  to  Tuttle  v. 
People,  70  L.  E.  A.  33,  and  Maki  v. 
State,  33  L.  E.  A.,  N.  S.,  465.  In 
Dupree  v.  State,  33  Ala.  380,  73  Am. 
Dee.  422,  there  is  a  dictum  that  testi- 
mony of  a  witness  at  a  coroner's  in- 
quest might  be  received  if  the  wit- 
ness were  dead,  but  it  is  against  th« 
weight  of  authority. 

90  Dunek  v.  Milwaukee  County,  103 
Wis.   371,  79   N.   W.  413. 

91  Jerome  v.  Bohm,  21  Colo.  322,  40 
Pao.  570. 
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law  as  expressed  in  a  New  York  case,"^  that  in  such  cases 
the  former  testimony  cannot  be  used,  is  correct.  The 
ground  upon  which  the  exception  stands  is  that,  in  an  au- 
thorized action  or  proceeding,  testimony  being  given  under 
the  solemnity  of  an  oath,  where  the  witness  was  or  might 
have  been  cross-examined,  the  probabilities  of  the  truth 
having  been  told  are  so  great  as  to  justify  the  resort  to  that 
testimony  when  the  witness  has  died  or  become  insane  since 
the  former  trial.  As  stated  by  Greenleaf,  the  evidence 
is  admitted  where  it  was  given  under  oath  in  a  judicial 
proceeding  in  which  the  adverse  litiga,nt  was  a  party  and 
where  he  had  the  power  to  cross-examine,  and  was  legally 
called  upon  so  to  do.  It  is  immaterial  to  the  admission 
of  the  evidence  whether  the  party  actually  cross-examined, 
or  did  not  cross-examine,  if  he  were  bound  so  to  do."^  The 
exception  must  have  general  application.  It  cannot  de- 
pend upon  whether  the  party  has  examined  or  cross-ex- 
amined the  witness,  if  the  court  had  no  jurisdiction  to 
entertain  the  action  or  proceeding  in  which  the  testimony 
was  given.  Nor  is  the  testimony  of  the  deceased  witness 
admissible,  if  under  the  existing  statutes  such  testimony 
would  be  incompetent  if  he  were  living.**  But  where  a 
statute  prohibits  a  party  to  a  transaction  from  testifying 
thereto  when  the  other  party  is  dead,  and  there  has  been 
a  trial  during  the  life  of  both  at  which  they  testified,  and 
it  is  sought  to  prove  the  testimony  of  one  of  them  since  de- 
ceased, at  a  subsequent  trial,  then  the  living  party  is  en- 
titled to  testify  notwithstanding  the  statute.  It  would  be 
most  unjust  to  permit  the  testimony  of  one  of  the  parties 
to  a  transaction  to  go  to  the  jury  and  exclude  that  of  the 
other,  and  such  a  result  is  not  within  the  contemplation 
of  the  law.  The  principle  is  that  the  living  party  shall  not 
be  heard  to  give  his  version  of  a  transaction  about  which 
death  has  sealed  the  lips  of  the  other ;  but  when  the  tes- 
timony of  the  deceased  party  is  made  available  in  the  con- 

92  Deering  v.  Schreyer,  88  App.  Div.  83  Bradley  v.  Mirick,  91  N.  Y.  293. 

457,  85  N.  Y.  Supp.  275.     See,  also,  M  J]aton  v.  Alger,  47  N.  Y.  345; 

State  T.  Johnson,  12  Nev.  121.  Hoover  t.  Jennings,  11  Ohio  St.  624. 
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troversy,  it  would  shock  justice  to  deny  the  right  of  the 
living  party  to  be  heard  as  to  the  matters  covered  by  that 
testimony."* 

§  340  (343).  The  opportunity  of  cross-examination  on 
the  former  trial. — The  law  on  this  subject  is  tersely  stated 
in  a  recent  Arkansas  case:®*  1.  That  where  the  adverse 
witness  is  dead,  beyond  the  jurisdiction  of  the  court,  or 
upon  diligent  inquiry  cannot  be  found,  what  such  witness 
testified  on  a  former  occasion  on  the  same  issue  and  be- 
tween the  same  parties,  may  be  given  in  evidence,  provided 
the  accused  was  present  haying  the  right  of  cross-ex- 
amination. 2.  It  is  not  necessary  that  the  testimony  given 
by  such  witness  shall  be  reduced  to  writing  and  signed  by 
the  witness,  before  evidence  of  such  testimony  is  admis- 
sible. 3.  The  testimony  of  the  absent  witness  can  be 
proved  by  anyone  who  heard  him  testify  and  can  remember 
the  testimony.  4.  Nor  is  it  necessary,  in  order  to  render 
this  testimony  competent,  that  the  defendant  should  have 
been  represented  by  counsel  at  the  examining  trial.  It 
finds  strong  support  in  other  jurisdictions.*'^  But  where 
the  party  was  not  only  unrepresented  by  counsel,  but  not 
notified  of  his  right  to  cross-examine,  the  former  testimony 
was  held  inadmissible.®^  Although  as  we  have  shown,  it  is 
one  of  the  controlling  reasons  for  the  admission  of  testi- 
mony of  this  character  that  in  the  former  proceeding  there 

95  Strickland   v.   Huilsoa,   55   Miss.  9T  Ployd   v.    State,   82    Ala.    16,   2 

235.     See,  also,  Hutehings  v.  Corgan,  South.  683;  Oliver  v.  Railway  Co.,  17 

.■59  111.  70.     The  purpose  of  this  qual-  Ky.   Law   Kep.    840,   32    S.    W.    759; 

ification   of  the   rule   as  to   executors  State   v.   Harvey,   28   La.   Ann.    105; 

and  administrators  was  to  prevent  the  Walterhouse  v.  W'alterhouse,  130  Mich, 

surviving  party  from  having  the  ben-  89,  89   N.  W.   585;    State  v.  Hill,  2 

efit   of  his   own  testimony,  wHen,   by  Hill   (S.  C),  607,  27  Am.  Dec.  406; 

the     death     of     his     adversary,     his  Stone  v.  Stitt   (Tex.  Civ.  App.),  132  S. 

representative    was    deprived    of    his  W.  862  (where  an  ex  parte  deposition 

executor's  version  of  the   transaction  of  a  bankrupt  before  the  referee  was 

or  statement:    McDonald  y.   Allen,   8  held   inadmissible);    Pooler  v.   State, 

Baxt.  (Tenn.)  446.  97  Wis.  627,  73  N.  W.  336. 

98  Poe  V.  State,  95   Ark,   172,  129  98  Commonwealth  v.  Lenausky,  206 

S.  W.  292,  citing  other  Arkansas  de-  Pa.  277,  55  Atl.  977. 
cislons. 
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has  been  the  right  of  cross-examination,  yet  it  is  not  to  be 
inferred  that  the  actual  cross-examination  of  the  witness 
in  the  former  trial  is  a  prerequisite.  This  was  well  illus- 
trated in  a  New  York  case  where,  after  joining  issue,  the 
defendant  through  neglect  made  default.  It  was  held  by 
the  court  of  appeals  that  on  a  second  trial  the  testimony 
of  a  deceased  witness  should  have  been  received,  as  the  de- 
fendant had,  by  his  failure  to  appear  and  cross-examine 
when  it  was  in  his  power,  waived  that  privilege;*®  The 
view  that  the  real  test  of  the  admissibility  of  the  evidence 
is  whether  the  party  to  be  affected  by  it  had  the  oppor- 
tunity or  power  of  cross-examining  the  witness  has  been 
carried  to  its  extreme  limit  in  a  few  cases  where  in  the 
first  proceeding  the  action  was  a  criminal  suit,  in  the  name 
of  the  state,  and  in  the  second,  a  civil  action  growing  out 
of  the  same  facts.  Thus,  in  Wisconsin,  where,  under  the 
statutes,  the  complainant  in  assault  and  battery  has  the 
management  and  control  of  the  prosecution'  before  the 
magistrate,  it  was  held  that  the  testimony  of  a  witness, 
since  deceased,  given  in  such  an  action,  might  be  proved 
in  a  subsequent  civil  action  for  damages,  when  the  witness 
in  the  former  proceeding  had  been  cross-examined  by  the 
plaintiff's  counsel.^'*"  Most  of  the  cases  cited  illustrate  the 
rule  that  there  must  have  been  the  opportunity  for  cross- 
examination.^  Tp  this  rule  of  opportunity  for  cross-ex- 
amination, however,  there  is  an  exception.  Where  the  di- 
rect examination  of  the  witness  has  been  excluded  on  the 
former  trial  on  the  application  of  the  party  who,  on  the 
subsequent  trial,  objects  to  its  admission  on  the  ground  of 
no  opportunity  to  cross-examine,  he  cannot  be  heard  on 

99  Bradley  v.  Mirick,  91  N.  Y.  293.  Ellsworth,  45  Ga.  283.  The  mere 
See  note  to  Atchison  etc.  E.  E.  Co.  v.  presence  of  counsel  is  not  sufficient, 
Osbom,  91  Am.  St.  Eep.  200,  201.  unless  it  clearly  appears  there  is  op- 
See,  also,  State  v.  Wilson,  24  Kan.  portunity  for  cross-examination:  Jack 
189,  36  Am.  Eep.  257.  son  v.  Crilley,  16  Colo.  103,  26  Pac. 

100  Charles-worth  v.  Tinker,  18  Wis.       331. 

633;  Kreuger  v.  Sylvester,  100  Iowa,  i  Oliver  v.  Eailway  Co.,  17  Ky.  Law 

647,  69  N.  W.  1059.     See,  also,  Scott  Eep.  840,  32  S.  W.  759;  Walterhouse 

V.    Wilson,    Cooke     (3    Tenn.;,    315  v.  Walterhouse,  130  Mich.  89,  89  N. 

(malicious    prosecution) ;     Gavau    v.  W.  585. 
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such  ground  notwithstanding  the  evidence  was  improperly 
rejected.  He  must  be  held  to  have  taken  the  risk  of  the 
ruling  made  at  his  instance.  He  did  have  the  opportunity 
to  cross-examine,  but  waived  it  to  give  room  for  his  motion 
to  strike.^ 

§  341  (344).  Death  of  the  former  witness — Relaxation 
of  the  rule. — Under  the  English  common  law  the  courts  sel- 
dom, if  ever,  admitted  the  testimony  of  a  witness  given  on 
a  former  trial,,  except  in  case  of  his  death.^  This  strict- 
ness has,  however,  since  been  modified  in  England  by  stat- 
ute ;  and  the  present  rule,  so  far  as  it  bears  on  this  subject, 
is  thus  stated  by  Stephen:  "Evidence  given  by  a  witness 
in  a  previous  action  is  relevant  for  the  purpose  of  proving 
the  matter  stated  in  a  subsequent  proceeding  or  in  a  later 
stage  of  the  same  proceeding,  when  the  witness  is  dead,  or 
is  mad,  or  so  ill  that  he  will  probably,  never  be  able  to  travel, 
or  is  kept  out  of  the  way  by  the  adverse  party,  or  in  civil, 
but  not,  it  seems,  in  criminal,  cases,  is  out  of  jurisdiction 
of  the  court,  or  perhaps  in  civil,  but  not  in  criminal,  cases, 
when  he  cannot  be  found."*  In  other  words,  the  rule  that 
the  witness  must  personally  testify  is  so  far  relaxed,  that 
the  party  on  whose  behalf  his  testimony  is  required  may 
use  the  former  testimony  of  the  witness,  if  he  can  satisfy 
the  court  as  to  why  the  witness  himself  is  not  present. 
This  is  founded  on  the  plainest  principles  of  common  sense. 
If  there  were  no  means  of  utilizing  such  testimony,  then 
it  would,  in  case  of  the  death  of  the  witness,  become  "in- 
terred with  his  bones,"  and  probably  an  action  which 
should  survive  would  be  crippled  for  want  of  it.  All 
courts  have  made  it  clear  that  on  proper  explanation  of  the 
nonpresence  of  a  material  witness  who  has  given  former 
testimony,  such  testimony,  the  judicial  necessity  for  it  hav- 

2  Union  Central  L.  Ins.  Co.  v.  Bur-  of  the  witness,  see  note  to  Driggers 

nett,  136  111.  App.  187,  203.  v.  United  SUtes,  17  Ann.  Cas.  76. 

S  1  Phil.  Bv.    337;  Best,  Ev.,  lOth  4  Steph.    Ev.,    art.    32;    Town    of 

ed.,   §   496.     See,  also,   Le   Baron   v.  Walkerton  v,  Erdman,  23   Can.  Sup. 

Cromibie,   14   Mass.    234.     As   to    the  352. 
sufficiency  of  the  proof  of  the  death 
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ing  been  satisfactorily  established,  if  given  in  aecordancfe 
with  the  conditions  with  which  the  law  safeguards  its 
admission,  may  be  reproduced  to  the  best  advantage/' 
Although,  as  will  be  seen,  there  has  been  considerable  con- 
flict in  the  United  States  as  to  how  far  the  ancient  rule  has 
been  relaxed,  there  can  be  but  little  doubt  that  in  this  coun- 
try the  rule  has  been  so  far  modified  as  to  admit  such  tes- 
timony in  at  least  four  cases :  first,  where  the  witness  is 
dead;  second,  where  he  is  insane  or  mentally  incompetent; 
third,  where  he  is  beyond  the  seas;  fourth,,  where  he  has 
been  kept  away  by  the  contrivance  of  the  opposite  party.^ 

5  Bell  V.  state,  156  Ala.  76,  47 
South.  242;  Barre  v.  State,  99  Ark. 
629,  139  S.  W.  641;  Eieo  Eeduetion 
etc.  Co.  V.  Musgrave,  14  Colo.,  79,  23 
Pac.  458;  Punal  v.  State,  56  Ma.  86, 
47  South.  864;  Biggins  v.  Brown,  12 
Ga.  271 ;  Loughry  v.  Mail,  34  111,  App. 
523;  State  v.  Stewart,  85  Kan.  404, 
116  Pao.  489;  Citizens'  Sav.  Bank  v. 
Boswell,  127  Ky.  21,  104  S.  W.  1014; 
Yale  V.  Comatoek,  112  Mass.  267; 
O'Brien  v.  St.  Louis  Transit  Co.,  212 
Mo.  59,  15  Ann.  Cas.  86,  110  S.  W. 
705;  Vandewege  v.  Peter,  83  Neb.  140, 
119  N.  W.  226;  Young  v.  Dearborn, 
22  N.  H.  372;  Walter  v.  Joline,  136 
App.  Div.  426,  120  N.  Y.  Supp.  1025; 
Martin  v.  Cope,  28  N.  Y.  180 ;  Smith 
V.'  Moore,  149  N.  C.  185,  62  S.  E.  892; 
Hawkins  v.  United  States,  3  Okl.  Cr. 
b'51,  108  Pae,  561;  Mathews  v.  Col- 
burn,  1  Strob.  (S.  C),  258;  Missouri 
etc.  E. ,  Co.  V.  Nesbit,  43  Tex.  Civ. 
App.  630,,  97  S.  W.  ,825;  Sul- 
livan V.  State,  6  Tex.  App.  319, 
32  Am.  Eep.  580;  Carrico  v.  West 
Virginia  etc.  R.  Co.,  39  W.  Va. 
86,  24  L.  E.  A.  ,50,  19  S.  E.  571; 
Dover  v.  Greenwood,  177  Fed.  946. 
It  necessarily  appears  that,  it  is  al- 
ways a  question  for  the  court,  but  in 
a  late  Texas  case,  the  power  to  send, 
an  issue  to jthe  jury  is  recognized.  In 
Ozark  t.  State,  51  Tex.  Cr.  Bep.  106, 


100  S.  W.  927,  the  court  said:  "Upon 
another  trial,  if  said  witness  is  out  of 
the  state,  or  if  the  evidence  shows,  by 
positive  or  circumstantial  evidence, 
that  he  has  left  or  was  induced  to 
leave  the  state  by  appellant,  or  is 
absenting  himself  from  this  trial  at 
the  instance  of  appellant,  and  either 
of  the  predicates  above  suggested  are 
laid,  the  testimony  of  the  said 
Slovacek  (the  witness  who  testified 
at  the  examining  trial)  could  be  in- 
troduced. Of  course,  if  there  is  an 
issue  or  doubt  raised  as  to  the  ac- 
curacy ,of  the  predicate  laid  by  the 
evidence,  then  the  court  should  submit 
the  predicate  as  a  question  of  fact  to 
the  jury,  for  the  jury  to* pass  upon, 
before  considering  the  testimony  of 
the  witness  Fred  Slovacek,  provided 
same  is  introduced," 

6  Drayton  v.  Wells,  1  Nott  &  McC. 
(S.  C.)  409,  9, Am.  Dec.  718;  Howard 
V.  Patrick,  ,38  Mich.  795;  Stout  v. 
Cook,  47  111.  530;  Eothrock  v.  Galla- 
her,  91  Pa.  108;  Marler  v.  State,  67 
Ala.  55,  42  Am.  Eep.  95;  Ead«lyfEe  v. 
Barton,  161  Mass.,  327,  37  N.  E.  373; 
Whitakei  v.  Marsh,  62  N.  H.  477; 
St.  Louis  Ey.  Co.  v. ,  Sweet,  60  Ark. 
550,' 31  S.  W.  571.  ,  Sgeinote  to  Atchi- 
son etc.  E.  Go.  v.  Osborn,  91  Am.  St. 
Eep.   193-198.     See   i   342,  poat. 
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The  rule  has  frequently  been  stated  much  more  broadly. 
Thus,  Greenleaf,  in  speaking  of  testimony  of  this  character, 
says:  "It  is  also  received  if  the  witness,  though  not  dead, 
is  out  of  the  jurisdiction,  or  cannot  be  found  after  diligent 
search,  or  is  insane  or  sick  and  unable  to  testify  or  has  been 
summoned,  but  appears  to  have  been  kept  away  by  the  ad-, 
verse  party.  "^  Dealing  with  the  subject  of  this  section, 
if  the  death  of  the  witness  is  established,  the  law  is  unques- 
tioned that  his  former  testimony,  if  within  the  rules  re- 
ferred to,  is  always  admissible.* 


§  341a  (344).  Same — Physical,  mental  or  legal  incapa- 
city of  the  former  witness. — ^In  harmony  with  the  views  ex- 
pressed in  the  preceding  section,  such  testimony  has  been 
admitted  when  the  witness  was  unable  to  testify  by  reason 


7  1  Greenl.  Ev.,  §  163;  Rex  v.  Eris- 
weli;  3  Term  Rep.  707,  100  Eng.  Re- 
print, 815;  Howard  v.  Patrick,  38 
Mich.  795. 

s  Coulson  V.  Seott,  167  Ala.  606,  52 
South.  436;  Jeffries  v.  Castleman,  75 
Ala.  262;  St.  Louis  etc.  R.  Co.  v. 
Sweet,  60  Ark.  550,  31  S.  W.  571 
Fredricks  v.  Judah,  2  Cal.  ITiirep.  651 
11  Pac.  133;  In  re  Durant,  80  Conn, 
140,  10  Ann.  Cas.  439,  67  Atl.  497 
Rico  Reduction  etc.  Co.  v.  Musgrave, 
14  Colo.  79,  23  Pae.  458;  Union  Cent, 
L.  Ins.  Co.  T.  Burnett,  136  111.  App, 
187;  Chicago  etc.  R.  Co.  v.  O'Connor, 
119  111.  586,  9  N.  E.  263;  Studabaker 
V.  Faylor,  170  Ind.  498,  127  Am.  St. 
Rep.  397,  83  N.  E.  747;  Rooker  v. 
Parsley,  72  Ind.  497;  Packard  v.  Mc- 
Coy, 1  Iowa,  530;  Cave  v.  Cave,  13 
Bush  (Ky.),  452;  Yocum  v.  Cincin- 
nati etc.  R.  Co.,  143  Ky.  700,  137  S. 
W.  217;  Conway  v.  Brwin,  1  La.  Ann. 
391;  Watson  v.  Lisbon  Bridge,  14 
Me.  201,  31  Am.  Dec.  49;  Price  v. 
Lawson,  74  Md.  499,  22  Atl.  206; 
McGivern  v.  Steele,  197  Mass.  164,  83 
N.  E.  405;  Costigan  v.  Lunt,  127 
Masa.   354j   Jones  y.   Pendleton,   160 


Mich.  338,  125  N.  W.  349;  Detroit 
Baseball  Club  v.  Preston  Nat.  Bank, 
113  Mich.  470,  71  N.  W.  833;  Finnes 
v.  Belover  etc.  Co.,  114  Minn.  339,  131 
N.  W.  371;  Gerhauser  v.  North  Brit- 
ish etc.  Ins.  Co.,  7  Nev.  174;  Orr  v. 
Hadley,  36  N.  H.  575;  Berney  v. 
Mitchell,  34  N.  J.  L.  337;  Kirchner 
V.  Laughlin,  5  N.  M.  365,  23  Pac.  175; 
Pratt  V.  Taller,  125  App.  Div.  1,  119 
N.  Y.  Supp.  803;  Morehouse  v.  More- 
house, 41  Hun  (N.  Y.),  146;  Harper 
V.  Burrow,  28  N.  C.  30;  Persons  v. 
Smith,  12  N.  D.  403,  97  N.  W.'551; 
Hoover  v.  Jennings,  11  Ohio  St.  624; 
Pratt  V.  Patterson,  81  Pa.  114; 
Carr  v.  American  Locomotive  Co.,  29 
R.  I.  276,  70  Atl.  196;  Yancey  c. 
Stone,  9  Rich.  Eq.  (S.  C.)  429;  Mc- 
Call  V.  Alexander,  84  S.  C.  187,  65 
S.  E.  1021;  Driskill  v.  Rebbe,  22  S.  D. 
242,  117  N.  W.  135;  McDonald  v. 
Allen,  8  Baxt.  (Tenn.)  446;  Wag- 
goner V.  Sneed  (Tex.  Civ.  App.),  138 
S.  W.  219;  Earl  v.  Tupper,  45  Vt. 
275;  Nome  Beach  Lighterage  etc.  Co, 
V.  Standard  Marine  Ins.  Co.,  156  Fed. 
484;  Fry  v.  Wood,  1  Atk.  445,  26 
Eng.  Reprint,  284. 
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of  sickness,  mental  incapacity,  or  advanced  age.  Tlie 
courts  were  slow  and  cautious  in  relaxing  the  rule  in  cases 
of  sickness.  In  a  Maine  case,®  where  the  witness  was 
suffering  from  typhoid  fever  and  his  previous  testimony 
was  admitted,  the  court,  while  conceding  that  the  trial  court 
could  have  exercised  its  discretion  in  postponing  the  case, 
yet  when  the  testimony,  said  Symonds,  J.,  was  all  in  a 
deposition  taken  upon  the  same  issue  and  between  the  same 
parties,  "where  both  had  fully  exercised  the  right  to  ex- 
amine the  witness,  and  where  no  surprise,  or  sudden  change 
in  the  aspect  of  the  case,  to  render  the  right  of  further 
cross-examination  A'aluable  to  the  defendants,  was  alleged, 
if  the  court,  in  view  of  all  the  circumstances,  determined 
tLut  the  ends  of  justice  would  be  better  served  in  the  par- 
ticular case,  by  receiving  the  deposition  than  by  interrupt- 
ing the  trial,  we  are  not  prepared  to  say,  after  a  careful 
examination  of  the  authorities  cited  in  the  able  brief,  for 
the  defendants,  and  by  the  authors  to  whom  we  have  re- 
ferred, that  such  a  decision  was  beyond  the  limits  of  good 
practice,  or  a  violation  of  any  settled  rule  of  evidence. ' '  ^^ 
And  now,  the  clear  weight  of  authority  is  in  favor  of  ad- 
mitting the  testimony,"  provided  the  proper  foundation  is 

9  Chase  v.  Springvale  Mills  Co.,  75  tion  could  not  have  been  taken."  "Ve 
Me.  156;  and  in  Berney  v.  Mitchell,  34  quote  this  language  to  show  how 
N.  J.  L.  337,  there  is  a  well-eon-  cautiouisly  the  most  respecta/ble  courts 
sidered  discussion,  citing  English  and  in  this  country  have  proceeded  in  ex- 
American  cases,  by  Dalrimple,  J.  He  tending  the  exception  to  the  general 
says:  "It  must  be  recollected  that  the  rule":  Smith  v.  Moore,  149  N.  C.  185, 
rule    by    which    the    evidence    of    a  62  S.  E.  892. 

deceased  witness  given  on  a  former  lo  In  Virginia,  however,  in  a  pre- 
trial is  admitted  is  an  exception  to  oisely  similar  case — typhoid  fever — 
the  rule  rejecting  all  hearsay  evidence.  the  testimony  was  refused  admission, 
....  In  my  opinion  neither  legal  but  the  party  did  not  make  the  ap- 
prinoiple  nor  sound  policy  will  justify  plication  until  the  trial  was  in  prog- 
the  admission  of  the  evidence  given  on  ress:  McCrorey  v.  Garrett,  109  Va. 
a  former  trial,  except  in  case  of  the  645,  24  L.  B.  A.,  N.  S.,  139,  64  S.  E. 
death  or  insanity  of  the  witness,  or  978. 

when  it  appeared  at  the  time  of  the  ii  Edwards   v,   Edwards,   93   Iowa, 

trial,  by  reason  of  physical  inability  127,  61  N.  W.  413;  State  v.  Wheat, 

of  a  permanent  character,  he  is  un-  111  La.  860,  35  South.  955;  Miller  v. 

able  to  be  examined,  and  that,  by  the  Russell,   7   Mart.,  N.   S.    (La.),  266; 

exercise  of  due  diligence,  his  deposi-  People  v.  Droste,  160  Mich.  66,  125 
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laid.  The  condition  of  the  witness,  the  nature  of  the  ail- 
ment, its  past  and  probable  future  duration,  and  what 
efforts  could  have  been  made  to  take  a  deposition  rhust  be 
clearly  established.  A  certificate  from  the  attendant 
physician  is  not  enough.  The  court  has  to  make  a  finding 
of  the  fact  which  is  conclusive  and  is  entitled  to  have  all 
■the  circumstances  placed  before  it.  In  such  case,  too,  the 
court  may  take  into  consideration  the  question  of  notice  to 
the  opposite  party,  so  that  if  the  illness  is  temporary,  an 
election  to  consent  to  a  continuance,  or  the  introduction  of 
the  former  testimony,  might  be  made.^^  But  if  the  sickness 
of  the  witness  is  not  so  severe  as  to  disable  him  from  doing 
some  work,  and  from  being  up  and  about  the  house,  his 
evidence  taken  on  the  former  trial  is  not  admissible.^*  Or 
if  counsel  enter  upon  the  trial  of  a  case  knowing  that  an  im- 
portant witness  is  ill  and  may  not  be  able  to  attend,  it 
seems  that  he  is  not  entitled,  in  the  midst  of  the  trial,  to 
present  the  fact  of  the  illness  of  Such  witness,  and  then  tes- 
tify to  what  the  latter  said  upon  the  former  trial  of  the 
case.  In  such  case,  counsel  should  ask  for  a  continuance 
of  the  trial.^*  If  from  extreme  old  age,  and  both  physical 
and  mental  infirmity,  a  witness  has  become  incompetent  to 
testify  to  facts  once  within  his  knowledge  and  memory,  and 
it  appears  likely  that  he  will  remain  in  such  condition,  or 
grow  worse,  there  is  no  abuse  of  discretion  in  admitting  in 
evidence  his  testimony  introduced  on  a  former  trial  of  the 
same  case  when  he  was  not  so  afflicted  with  such  infirm- 
ities.^*   Although  the  sickness  of  a  witness  is  generally 

N.    W.    87;    Siefert    v.    Siefert,    123  13  Siefert  v.  Siefert,  123  Mich.  664, 

Mich.  664,  82  N.  W.  511;  Howard  v.  82  N.  W.  511. 

Patrick,     38     Mich.     795;     State     y.  14  Chicago  etc.  S.  Co.  v.  Mayer,  91 

Staples,  47   N.  H.  113,  90  Am.  Dec.  jjj     .         g^o^ 
.565;      Berney     v.     Mitchell,     supra; 

Kirehner  v.   Laughlin,  5  N.   M.   365,  ^^  Centi-al   E.    etc.    Co.   v,   Murray, 

23  Pac.  175;  Morehouse  v.  Morehouse,  ^^  Ga.  326,  22  S.  E.  972;  Sniithpeters 

41  Hun  (N.  Y.),  146;  Perrin  V.  Wells,  ''•    Griffin,    10    B.    Mou.    (Ky.)    259; 

155  Pa.  299,  26  Atl.  543.  Kirehner  v.  Laughlin,  supra;  Eothrock 

12  Smith  V.  Moore,  SMpm,  which  con-  ''■    Gallaher,    91    Pa.    108;    Emig   T. 

tains  an  excelleat  epitome  of  the  law  Kiehl,  76  Pa,  359. 
on   the  subject. 
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only  ground  for  the  postponement  Of  the  trial,  the  sickness 
may  be  of  such  a  character  as  to  amount  to  a  permanent 
disability  to  testify ;  and  in  such  case  it  would  be  within  the 
reason  of  the  rule  to  admit  the  testimony  given  on  the 
former  trial,  and  this  has  been  recognized  as  an  exception 
by  English  statutes.^"  The  testimony  of  a  witness  on  a 
former  trial,  who  has  since  become  mentally  incapacitated 
to  testify,  is  competent  in  a  subsequent  trial  of  the  same 
action.  Such  witness  is  deemed  mentally  dead.'''  And  it 
makes  no  difference  that  the  witness  who,  since  testifying, 
has  become  insane,  is  a  party  to  the  suit.*^  The  failure  of 
the  witness  to  recollect  particular  facts,  if  short  of  mental 
incapacity,  will  not  admit  proof  of  his  testimony  at  a 
former  trial.'*  And  the  mere  fact  that  the  witness  has 
forgotten  the  facts  to  which  he  formerly  testified  is  never 
sufficient  to  render  evidence  of  his  former  testimony  ad- 
missible.^** It  has  been  held  that  the  conviction  of  the  wit- 
ness of  an  infamous  crime  renders  his  evidence  given  on 
the  first  trial  of  a  civil  suit  inadmissible  on  the  second 
trial,^'  but  in  an  excellent  footnote  appended  to  the  case 
last  referred  to,  it  is  pointed  out  that  the  decision  is  not 
supported  by  any  authority,  and  in  addition  is  inconsistent 
with  general  principles.  The  man  so  convicted  of  in- 
famous crime  is  dead  for  all  purposes  of  evidence,  and  his 

16  11    &    12    Vict.,    c.    42,    §    17;  v.  LaughUn,   5   N.   M.   365,   23   Pac. 

Eex  V.  Hogg,  6  Car.  &  P.  176;  Kex  175;    MeCall  v.   Alexander,   84   S.   C. 

V.  Wilshaw,   Car.   &  M.   145;   Eex  v.  187,  65  S.  B.  1021;  Drayton  v.  Wells, 

Cookburn,  7  Cox    C.   C.   265;   Fry  v.  1   Nott  &  MeC.    (S.   C.)   409,  9  Am. 

Wood,  1  Atk.  445,  26  Eng.  Reprint,  Dee.    718;    Louisville    etc.    E.    Co.   y. 

284;    Chase  v.    Springvale   Mills   Co.,  Atkins,  2  Lea   (Tenn.),  248. 

75   Me.   156;   Berney  v.   Mitchell,   34  18  Wafer  v.  Hemken,  9  Eob.   (La.) 

N.  J.  L.  337;  Howard  v.  Patrick,  38  203. 

Mich.  795;    Thornton  v.  Britton,  144  19  Stein  v.  Swensen,  46  Minn.  360, 

Pa.  126,  22  Atl.   1048.     But  it  must  24  Am.  St.  Eep.  234,  49  N.  W.  55. 

be  shown  that  the  witness  is  unable  20  Eobinson   v.   Gilman,    43   N.    H. 

to  attend  the  trial:   Edwards  v.  Ed-  296.     As  to  sufficiency  of  showing  as 

wards,  93  Iowa,  127,  &I  N.  W.  413.  to    the    circumstances    justifying    ad- 

IT  Stout  V.  Cook,  47  111.  530;  How-  missions,  see  note  to  State  v.  Heffer- 

ard  V.  Patrick,  38  Mich.   795;   Whit-  nan,  in  25  L.  E.  A.,  N.  S.,  875. 

aker  v.  Marsh,  62  N.  H.  477;  Berney  21  Le  Baron  v.  Crombie,  14  Mass. 

V.  Mitchell,  34  N.  J.  L.  337;  Kirchner  234. 
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former  testimony  is  entitled  to  admission  as  in  cases  of 
mental  incompetency. 

§  342  (345).  Same  —  Absence  from  state  —  Absence 
through  contrivance  of  opposite  party — Other  disability.— 
The  fact  that  a  witness  is  beyond  the  jurisdiction  of  the 
state,  or  of  the  court,  is  generally  a  sufficient  excuse  for 
not  producing  him.  Hence,  if  it  is  shown  that  a  witness  is 
absent  from  the  state,  or  a  nonresident,  or  out  of  the  juris- 
diction of  the  court,  or  if  his  place  of  residence  is  unknown, 
testimony  given  by  him  upon  a  former  trial,  and  correctly 
preserved,  is  admissible  in  evidence  on  a  subsequent  trial 
of  the  same  cause.  It  makes  no  difference  whether  his  tes- 
timony was  given  in  the  form  of  a  deposition,  or  orally, 
if  it  has  been  preserved  in  the  manner  pointed  out  by  law.^^ 


22  Birmingham  Nat.  Bank  v.  Brad- 
ley (Ala.),  30  South.  546;  Long  v. 
Da-vis,  18  Ala.  801;  McTighe  v.  Her- 
man, 42  Ark.  285;  Dolan  t.  State,  40 
Ark.  454;  Watson  v.  Sutro,  103  Cal. 
169,  37  Pae.  201;  Benson  v.  Shotwell, 
103  Cal.  163,  37  Pae.  147;  People  v. 
Devine,  46  Cal.  45;  Rico  Reduction 
etc.  Co.  T.  Musgrave,  14  Colo.  79,  23 
Pae.  458 ;  Owen  v.  Palmour,  111  Ga. 
885,  36  S.  E.  969;  Piano  Mfg.  Co. 
V.  Parmenter,  56  111.  App.  258; 
Shearer  v.  Harber,  36  Ind.  536;  At- 
chison etc.  B.  Go.  V.  Osborn,  64  Kan. 
187,  91  Am.  St.  Rep.  189,  67  Pao. 
547;  Reynolds  v.  Powers,  96  Ky.  481, 
29  S.  W.  299;  Reynolds  v.  Rowley,  2 
La.  Ann.  890;  Schindler  v.  Milwaukee 
etc.  R.  Co.,  87  Mich.  400,  39  N.  W. 
670;  Hudson  v.  Boos,  76  Mich.  173, 
42  N.  W.  10«9;  King  v.  McCarthy, 
54  Minn.  190,  55  N.  W.  960;  Wilder 
V.  City  of  St.  Paul,  12  Minn.  192; 
Augusta  Wine  Co.  v.  Weippert,  14 
Mo.  App.  483;  City  of  Ord  v.  Nash, 
50  Neb.  335,  69  N.  W.  964;  Omaha 
St.  E.  Co.  V.  Elkins,  39  Neb.  480,  58 
N,  W.  164;  City  of  Omaha  v.  Jensen, 
35    Neb.   (S8,   37   Am.   St.   Rep.   432, 


52  N.  W.  833;  Kircbner  v.  Laughlin, 
S  N.  M.  365,  23  Pae.  175;  Ballman 
V.  Heron,  169  Pa.  510,  32  Atl.  594; 
Eothrock  v.  Gallaher,  91  Pa.  108; 
Magill  V.  Kauffman,  4  Serg.  &  E. 
(Pa.)  317,  8  Am.  Dee.  713,  and  note; 
Drayton  v.  Wells,  1  Nott  &  M.  (S. 
C.)  409,  9  Am.  Dec.  718;  McGovern 
V.  Hays,  75  Vt.  104,  53  Atl.  326. 
There  is  a  singular  dearth  of  authority 
from  New  York,  from  which  state 
the  earlier  decisions  include  Crary  T. 
Sprague,  12  Wend.  (N.  Y.)  41,  27 
Am.  Dec.  110;  Wilbur  v.  Selden,  6 
Cow.  (N.  Y.)  162;  Merrill  v.  Ithaca 
etc.  R.  E.  Co.,  16  Wend.  (N.  Y.)  586, 
30  Am.  Dec.  130;  and  Weeks  v. 
Lowerre,  8  Barb.  (N.  Y.)  530;  from 
which  cases  it  may  be  gathered  that 
the  former  testimony  could  not  be 
given  in  evidence  when  the  witness  was 
living.  In  Mutual  Life  Ins.  Co.  v. 
Anthony,  50  Hun,  101,  4  N.  Y.  Supp. 
501  the  court,  citing  these  cases,  said 
"the  rule  in  this  state  seems  to  be 
well  settled  that  such  evidence  is  not 
admissible."  The  rule  is  more  strict 
against  such  testimony  in  criminal 
cases:  People  v.  Newman,  5  Hill  (N. 
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Testimony  of  a  witness  given  at  a  former  trial  is  admis- 
sible when  his  presence  at-  the  second  trial  of  the  same  case 
cannot  be  procured.^^  If  it  is  impossible  to  secure  the 
presence  of  a  witness  who  has  testified  at  the  first  trial  of 
the  case,  it  is  proper  to  admit  evidence  of  an  unsuccessful 
effort  to  find  him,  in  order  to  lay  the  foundation  for  ad- 
mitting his  testimony  given  on  the  former  trial.^*  Evi-^ 
dence  of  an  absent  witness  given  at  a  former  trial  is  not 
admissible  if  his  deposition  has  been  taken  and  is  produced 
at  the  second  trial.^^  And  some  cases  hold  that  if  the 
whereabouts  of  an  absent  witness  is  known,  and  his  depo- 
sition could  have  been  taken,  testimony  given  by  him  on  a 
former  trial  is  inadmissible.^^  A  witness  outside  the 
county,  but  within  the  state,  is  not  out  of  the  jurisdiction  of 
the  court,  so  as  to  authorize  the  reading  of  his  testimony 
given  on  a  former  trial.^''  Parol  evidence  of  the  testimony 
of  an  absent  witness  on  a  former  trial  of  the  same  case  is 
not  admissible  where  the  parties  have  relied  upon  his  mere 
promise  to  attend,  and  have  made  no  effort  to  compel  his 
attendance,  although  he  was  within  the  jurisdiction  of  the 
court.^*  It  may  be  stated  as  a  general  proposition  that 
the  evidence  given  by  a  witness  at  a  former  trial  of  the 
case  is  not  admissible  on  the  second  trial  when  such  witness, 
though  absent,  might  have  been  produced  on  the  trial. 
Temporary  absence,  when  there  has  been  no  effort  to  sub- 
poena the  witness,  is  clearly  insufficient.-®     In  Iowa,  how- 

Y.),   295;    Callins   v.    Commoawealth,  26  Gastrell  v.  Phillips,  64  Miss.  473, 

12  Bush   (Ky.)>  271;  Brogy  v.  Com-  1    South.    72&;    Gerhauser    v.    North 

monwealth,     10     Gratt.     (Va.)     722;  British  etc.  Ins.  Co.,  7  Nev.  174. 

State  V.   Staples,   47   N.   H.    113,   90  27  Meyer    v.  -Both,    51    Cal.    582; 

Am.  Dee.  565;  United  States  v.  Mo-  Butcher   v.    Vaca   Valley   B.    Co.,   56 

Comb,  5  McLean  (U.  S.),  289.  Cal.    598.     The   contrary   doctrine   is, 

23  Clossman   v.   Barhancey,   7  Bob.  '^°'^«^^^'  maintained  in  Bank  of  Mon- 
(La.)     438;    PoweU    y.    Manson,    22  roe  ..  Giflford,  79  Iowa,  300,  44  N.  W. 

Gratt.    (Va.)    177.  ^^*' 

^       '  28  Provo  City  v.  Shurtliff,  4  Utah, 

24  Ballman  v.  Heron,  169  Pa.  510,      15^  5  p^^   302. 

32  Atl.  594.  29  Harris   v.    State,    73    Ala.    495; 

25  Stein  V.  Swensen,  46  Minn.  360,       Savannah  etc.   E.   Co.   v.   Flannagan, 
24  Am.  ^t.  Eep.  234,  49  N.  W.  55,  82  Ga.  579,  14  Am.  St.  Eap.  183,  9 
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ever,  the  rule  has  been  so  greatly  relaxed,  that  if  the 
witness  be  not  present  in  court,  the  report  of  his  former 
testimony  on  a  former  trial  of  the  same  issue  can  be  used.'* 
The  testimony  of  a  party  or  witness  given  at  a  former  trial 
cannot  be  read  in  evidence  when  he  is  in  the  presence  of 
the  court.^^  Although  a  witness  resides  without  the  state, 
yet  where  one  party  to  ah  action  of  ejectm-ent  has  taken  his 
testimony  by  interrogatories,  which  have  been  duly  crossed 
by  the  opposite  party,  and  the  evidence  so  taken  is  intro- 
duced on  the  trial  of  the  case,  the  party  who  crossed  the 
interrogatories  cannot  thereupon  introduce  evidence  of 
such  witness,  taken  by  interrogatories  in  a  case  of  forcible 
entry  and  detainer  between  the  same  parties,  as  affirmative 
evidence  of  the  facts  stated  by  the  witness  in  such  former 
testimony,  on  the  ground  that  the  witness  is  inaccessible.^^ 

§  342a  (345).  Same,  continued. — ^As  we  have  already 
seen,  there  are  numerous  cases  which  favor  the  relaxation 
of  the  strict,  rule  against  hearsay  so  far  as  to  admit  proof 
of  the  former  testimony  of  witnesses  permanently  absent 

S.  E.  471;  McElmurray  v.  Turner,  86  Wabash  E.  C.  v.  Miller,  27  Ind.  App. 

Ga.    215,    12    S.    E.    359;    Powell    v.  180,  60  N.  E.  1127. 
Waters,  17  Johns.  (N.  Y.)  176;  Mott  32  Tillman  v.  Bomar,  134  Ga.  660, 

V.  Eamsay,  92  N.  C.  152.  68  S.  E.  504;  Atlanta  etc.     R.  Co.  v. 

30  Van  Norman  v.  Modern  Brother-.  Gravitt,  93  Ga.  369,  44  Am.  St.  Rep. 

hood  of  America,  143  Iowa,  536,  121  145,  26  L.  R.  A.  553,  20  S.  E.  550; 

N.  W.  1080;  Fitoh  v.  Mason  City  etc.  Smith  v.    Holbrook,    99    Ga.    256,   25 

Traction  Co.,  124  lon'a,  665,  100  N.  S.   E.   627.     If  it  be  contended  that 

W.  618.  such  former  testimony  was  admissible 

SI  Gurren  v.  Ampersee,  96  Mich.  to  impeach  the  witness,  by  showing 
553,  56  N.  W.  87;  Byrd  v.  Hartman,  iconfl.i<!ting  evidence  given  by  him, 
70  Mo.  App.  57;  Sargeant  v.  Mar-  much  of  the  testimony  contained  in 
shall,  38  111.  App.  642 ;  Ttimmol  v.  the  answers  to  the  former  interroga- 
Marvel,  11  La.  Ann.  404;  Leeser  v.  torics  waa  not  In  conflict  with  his 
BoekhofF,  38  Mo.  App.  445;  Michigan  testimony  in  the  case  on  trial,  if  any 
Sav.  Bank  v.  Butler,  98  Mich.  381,  of  it  were  so;  and  the  former  inter- 
57  N.  W.  253;  Hunter  v.  Lanius,  82  rogatories  and  answers  being  offered 
Te.K.  677,  18  S.  W,  201;  Salt  Lake  as  a  whole,  if  any  part  of  such  testi- 
City  V.  Smith,  104  Fed.  457,  43  C.  C.  mony  might  have  been  admissible,  the 
A.  637.  Nor  if  he  is  temporarily  refusal  to  admit  it  as  a  whole  fur- 
absent  from  the  place  of  trial,  but  nishes  no  cause  for  a  reversal:  Till- 
within  the  jurisdiction  of  the  court:  man  t.  Bomar,  iupra. 
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from  the  state.  In  some  of  these  cases  it  is  urged  that  the 
modern  method  of  taking  down  testimony  by  an  official  sten- 
ographer obviates  the  principal  objection  to  the  use  of  the 
evidence  taken  on  the  former  trial.  On  the  other  hand,  there 
is  perhaps  an  equal  array  of  authority  holding  that,  where 
statutes  allow  the  taking  of  depositions  out  of  the  state, 
the  proper  procedure  is  to  take  the  deposition  of  the  wit- 
ness, if  he  can  be  found,  and  that  mere  absence  from  the 
state  is  not  one  of  the  grounds  for  admitting  testimony 
taken  on  the  former  trial.*^  It  is  urged  that  the  facilities 
now  afforded  for  taking  depo^tions  render  any  such  re- 
laxation of  the  general  rules  of  evidence  unnecessary.  But 
the  tendency  of  the  later  decisions  as  well  as  of  legislation 
seems  to  be  in  favor  of  the  admission  of  the  former  testi- 
mony, if  the  witness  is  permanently  outside  the  state,  and 
in  some  states  the  former  testimony  is  received,  if  it  is 
shown  that  the  witness  is  not  likely  to  return  or  is  absent 
indefinitely.^*  As  to  this  subject  the  statutes  of  the  juris- 
diction should  be  consulted,  as  in  some  cases  they  provide 
that  absence  from  the  state  or  even  the  county  may  suffice. 
If,  as  has  been  already  stated,  the  witness  is  beyond  the 
seas  or  insane,  or  otherwise  rendered  incompetent  to  tes- 
tify, this  is  a  sufficient  excuse.  If,  after  due  diligence,  the 
residence  of  the  witness  cannot  he  ascertained,  this  would, 
oa  the  same  principle,  be  a  reason  for  dispensing  with  the 
rule.^®     As  in  other  like  cases,  the  burden  of  satisfying  the 

33  Berney  v.  Mitchell,  34  N.  J.  L.  SoutTa.    729;    HosenfieW  '  v.    Case,    87' 

337;   Gerhauser  v.  North  British  etc.  Mieh,  295,  49.N.  W.'630,     Insufficient' 

Ins.  Co.,  7  Nev.  174;  Wilbur  v.  Sel-  diligence   shown:    Slusser   v.    City   of' 

den,  6  Cow.  (N.  Y.)  ,162;  Drayton  v.  Burlington,  47  Iowa,  300;   Thompson' 

Wells,  1  Nott  &  McC.   (S.  C.)  409,  9,  v.  State,  106  Ala.  67,  11  South.  512. 
Am.  Dec.  718;   Crary  v.  Sprague,  12  34  Burton  v.  State,  107  Ala.' 68,  is' 

Wend.  (N.  Y.)  41,  27  Am.  Dec.  110;  South.  240;  jacobi  v.  'State,  133  ii!la. 

Kellogg   V.   Secord,   42   Mich.   318,   3  1,  32  South.  158;  Jacobi  y.  Alabama, 

N.  W.  868;  Cassady  v.  Trustees,  105  187  TJ.  S.  133,  47  L.  Ed.  106,  23  Sup. 

111.  560;   Stein  -f.^  Swenson,  46  Minn.  Ct.  Eep.  48;  Bank  of  Monroe  v.  Gif- 

360,  49  N.  W.  55;  Kirchner  v.  Laugh-,  ford,  79  Iowa,  300,  44  N.  W.  558  (out- 

lin,  5  N.  M.   365,   23  Pac.   175;    Sa-,  side  ,qf  county)., 

vannah  Co.  v.  Plannagan,  82  Ga.  579,  35  Sullivan   v.   State,   6    Tex.   App. 

14   Am.   St.   Rep.   183,   9   S.   E.   471;  319,  32  Am.  Rep,  580;  Slusser  v.  City 

Gastrell  v.  Phillips,  64  Miss.  473,  1  of  Burlington,  47' Iowa,  300;  Shackel- 
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court  of  the  validity  of  the  excuse  for  nonproduction  of 
the  witness,  and  the  discretion  of  the  court  will  not  be 
reviewed  except  it  has  been  abused,^®  lies  upon  the  party 
seeking  -to  introduce  the  former  testimony,  and  where  the 
excuse  is  other  than  death,  the  court  has  a  wide  discretion 
to  exercise  under  the  various  circumstances  to  which  the 
absence  may  be  ascribed,  and  will  not  admit  such  testimony 
without  clear  proof  from  someone  who  can  speak  positively, 
not  alone  of  the  absence  of  the  witness,  but  in  many  cases 
as  to  why  his'  deposition  could  not  be  taken.*''  Evidence 
of  a  witness  who  has  since  absconded,  and  cannot  by  dili- 
gent search  be  found,  and  whose  address  is  unknown,  is 
aidmissible  at  a  subsequent  trial  of  the  same  cause.**  Tes- 
timony of  a  witness  given  on  a  former  trial  may  be  given  on 
a  trial  when  he  is  kept  away  from  the  second  trial  by  the 
opposite  party.**     If  a  deputy  sheriff  required  as  a  witness 


ford  V.  state,  33  Ark.  539;  Gunn  v. 
"Wades,  65  Ga.  537.  The  court  is  not 
bound  by  strict  rules  of  evidence  in 
determining  the  question  of  residence: 
Vaughan  v,  State,  58  Ark.  353,  24  S. 
W.  885;  Spaulding  v.  Chicago  etc.  Ry. 
Co.,  98  Iowa,  205,  67  N.  W.  227; 
Hill  V.  Winston,  73  Minn.  80,  75  N. 
W.  1030.  But  it  devolves  upon  the 
proponent  to, show  that  due  diligence 
to  procure  the  witness  had  been  used; 
Young  V.  Sage,  42  Neb.  37,  60  N. 
W.  313;  Thompson  v.  State,  106  Ala. 
67,  17  South.  512.  In  the  federal 
courts  it  is  held  that  the  Revised  Stat- 
utes provide  a  complete  system  for 
the  practice  of  the  courts  of  the 
United  States  in  the  procurement  and 
admission  of  the  testimony  of  wit- 
nesses, and  that  it  was  error  to  admit 
evidence  of  the  testimony  of  witnesses 
given  at  a  former  trial  of  the  ease: 
Salt  Lake  City  v.  Smith,  104  Fed. 
457,  43  C.  C.  A.  637;  Ex  parte  Fisk, 
113  tr.  S.  713,  28  L.  Ed.  in7,  5 
Sup.  Ot.  Rep.  724;  Hanks  Dental 
Assn,  T.  Tooth  Crown  Co.,  194  U.  S. 


30S,  48  L.  Ed.  989,  24  Sup.  Ct.  Rep. 
700;  Diamond  Coal  &  Coke  Co.  v.  Al- 
len, 137  Fed.  705,  71  C.  C.  A.  107. 

36  Vaughan  v.  State,  58  Ark.  353, 
24  S.  W.  885. 

37  The  following  will  be  found  use- 
ful and  illustrative  cases:  Lucas  v. 
State,  96  Ala.  51,  11  South.  216; 
Southern  R.  Co.  v.  Bonner,  141  Ala. 
517,  37  South.  702;  People  v.  John- 
son, 13  Cal.  App.  776,  110  Pac.  965; 
R*binson  v.  State,  128  Ga.  254,  57  S. 
E.  315;  Augusta  etc.  R.  Co.  v.  Ran- 
dall, 85  Ga.  297,  11  S.  E.  706;  Bald- 
win v.  St.  Louis  etc.  R.  Co.,  68  Iowa, 
37,  25  N.  W.  918;  Reynolds  v.  Fitz- 
patrick,  28  Mont.  170,  72  Pac.  510; 
Dover  v.  Greenwood,  177  Fed.-  946. 

38  Gunn  v.  Wades,  65  Ga.  537; 
Augusta  Wine  Co.  v.  Weippert,  14 
Mo.  App.  483. 

39  Kirchner  v.  Laughlin,  5  N.  M. 
365,  as  Pac.  175;  Drayton  v.  Wells, 
1  Nott  &  McC.  (S.  C.)  409,  9  Am. 
Dec.  718;  Yancey  v.  Stone,  9  Rich. 
:Eq.  (S.  C.)  429. 
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is  absent  on  official  dnty,  his  testimony  given  on  a  former 
trial  may  be  read  in  evidence.*" 

§  342b  (345).  Same,  in  criminal  cases. — ^In  criminal 
cases  a  stricter  rule  obtains  on  this  subject  than  in  civil 
actions.  It  has  been  held  in  a  few  instances  that  such  tes- 
timony cannot  be  given  in  criminal  cases,  even  although  the 
witness  is  dead.*^  But  the  rule  is  well  settled  that,,  if  the 
defendant  in  a  criminal  case  procures  the  absence  of  a  wit- 
ness, the  testimony  of  such  witness  given  on  a  former  trial 
is  competent,  on  the  principle  that  a  party  cannot  thus  take 
advantage  of  his  own  wrong.  Such  evidence  is  not  repug- 
nant to  the  constitutional  provision  that  the  defendant  shall 
be  confronted  by  the  witnesses  against  him.*^  So,  also,  by 
the  weight  of  authority,  such  testimony  is  admissible  in 
criminal  cases  when  it  is  shewn  that  the  witness  is  dead.*^ 

§  343  (346).  Mode  of  proving  former  testimony — Re- 
freshing memory. — ^It  is  not  necessary  that  the  exact  words 
of  the  deceased  witness  be  given.  '  It  is  sufficient  if  the  sub- 
stance of  the  testimony  can  be  stated.  If  the  exact  words 
were  required,  this  would  in  effect  abrogate  the  rule  allow- 

«  Noble  V.  Martin,  7  Mart.,  N.  S.  State  v.   Staples,   47   N.   H.   113,   90 

(La.),  282.  Am.  I>ee.   565;    Sullivan  v.   State,   6 

41  Finn  v.  Commonwealth,  5  Band.  Tex.    App.    319,    32    Am.    Eep.    580; 

(Va.)     701;     Commonwealth    v.    Mc-  Collins    v.    Commonwealth,    12    Bush 

Kenna,  158  Mass.  207,  33  N.  E.,389;  (Ky.),   271;    State  v.   Fitzgerald,   63 

Cline  V.   State,   36   Tex.   Cr.   320,   36  Iowa,   268,   19   N.  W.   202;    State   v. 

S.  W.   1099,  37   S.  W.   722,   61  Am.  Able,    65    Mo.    357;    Brown   v.    Com- 

St.  Eep.  850,  and  note  886  et  seq.  monwealth,  73  Pa.  321,  13  Am.  Eep. 

■42  Eex  V.  Scaife,  2  Denio  C.  C.  281,  740;  United  States  v.  Macomb,  Fed. 

17   Q.  B.  238,   5  Cox,   243,   17   Eng.  Cas.  No.  15,702,  5  McLean   (U.  S.), 

Reprint,    1271;    EeynoWs    v.    United  286,  full  discussion  by  Drummond,  J. 

States,  98  U.  S.  145,  2j  L.  Ed.  244;  In  the  following  criminal  cases  such 

State   V.   Houser,   26   Mo.   431;    Sage  evidence  has  been  admitted  still  more 

V.  State,  127  Ind.  15,  26  N.  E.  667,  liberally:  Hurley  v.  State,  29  Ark.  17; 

In  Bergen  v.  People,  17  111.  426,  65  Sullivan  v.  State,  6  Tex.  App.  319,  32 

Am.  Deo.  672  (however,  it  was  held  in-  Am.  Eep.  580;   People  v.  Devine,  46 

competent).  Cal.    45;     Shackelford    v.    State,    33 


43  People   V.    Sligh,   48    Mich.    54 
LeBaron  v.   Crombie,   14  Mass.   234 
Wilbur  V.  Selden  6  Cow.  (N.  Y.)  162 
Evidence  II — 51 


Ark.  539.     See  note  to  State  v.  Hef- 
f  ernan,  25  L.  E.  A.,  N.  S., 
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ing  secondary  evidence  in  such  cases.**  But  it  is  not  com- 
petent to  prove  tlie  legal  effect  of  the'  testimony.*^  Biit 
the  substance  of  his  ivhole  testimony  must  be  proved,**  and 
if  any  parts  of  it  are  irrelevant,  the  court  may  reject  them, 
but  the  witness  cannot  determine  the  relevancy  of  the  por- 
tions which  he  omits.*''  Under  this  rule  a  juror,  witness, 
stenographer,  attorney  or  any  other  person  who  heard  the 
testimony  on  the  former  trial  and  is  able  to  state  its  sub- 
stance from  memory  may  be  called.*^    Under  the  general 


44  Clealand  v.  Huey,  18  Ala.  343; 
Thompson  v.  State,  106  Ala.  67,  17 
South.  512;  Mittfhell  v.  State,  71  Ga. 
128;  Luetgert  V.  Volker,  153  111.  385, 
39  N.E.  113;  Ephraims  v.  Murdock, 

7  Blackf.  (Ind.)  10^;,  Home  v.  Will- 
iams, 23  Ind.  37 ;  State  v.  Fitzgerald, 
63  Iowa,  268,  19  N.  W.  202;  Small 
V.  Chicago  ete.  E.  Co.,  55  Iowa,  582, 

8  N.  W.  437;  State  v.  O'Brien,  81 
Iowa,  88,  46  N.  E.  752;  Solomon  E. 
Co.  V.  Jones,  34  Kan.  443,  8  Pae.  730; 
Bush  T.  Commonwealth,  80  Ky.  244, 
3  Ky.  Law  Sep.  740 ;  Lime  Rock  Bank 
V.  Hewett,  52  Me.  531;  Garrott  v. 
Johnson,  11  Gill  &  J.  (Md.)  173',  35 
Am.  Dec.  272;  Burson  v.  Huntington, 
21  Mich.  415,  4  Am.  Eep.  497;  Stein 
p.  Swenson,  46  Minn.  360,  24  Am. 
St.  Eep,  ^34,  49  N.  W.  55;  Smith 
V.  Natchez  Steamboat  Co.,  1  How. 
(Miss,)  479;  Davis  v.  Kline,  96  Mo. 
401,  2  L.  R.  A.  78,  9  S.  W.  724;  Van- 
dewege  v.  Peter,  83  Neb.  140,  119 
N.  W.  226;  Omaha  St.  R.  Co.  v. 
Elkins,  39  Neb.  480,  '58  N.  W.  164; 
Young  V.  Dearborn,  22  N.  H.  372; 
Sloan  V.  Somers,  20  N.  J.  L.  66 ;  Car- 
penter V.  Tucker,  98  N.  C.  316,  3  S. 
E.  831;  Buie  v.  Carver,  73  N.  C.  264; 
Wagers  v.  Dickey,  17  Ohio,  439,  49 
Am.  Dec.  467;  Summons  v.  State,  5 
Ohio  St.  32i5;  Hepler  v.  Mt.  Carmel 
Sav.  Bank,  97  Pa.  420,  39  Am.  Rep. 
813';  Planters'  Bank  v.  Massey,  2 
Heisk.     (Tenn.)     360;     Thurmond    v. 


Trammell,  28  Tex.  371,  91  Am.  Deo. 
321;  Whifcher  v.  Morey,  39  Vt.  459; 
Caton  T.  Lenox,  5  Rand.  (Va.)  31; 
Ruch  V.  Eock  Island,  97  U.  S.  693,  24 
L.  Ed.  1101;  United  States  v.  Mc- 
Comb,  Fed.  Cas.  No.  15,702,  5  Mc- 
Lean (IT.  S.),  286.  In  Massachusetts 
it  must  be  given  substantially  in  all 
material  particulars;  Costigan  v.  Lunt, 
127  Mass.  354,  and  cases  cited. 

45  Bowie  f.  O'Neale,  5  Har.  &  J. 
(Md.)    226. 

46  Woods  V.  Keyes,  14  Allen  (Mass.) , 
236,  92  Am,  Dec.  765;  Ward  v.  Dow, 
44  N.  H.  45;  Odell  v.  Solomon,  23 
Jones  &  S.  (N.  Y.)  410;  Philadelphia 
etc.  R.  E.  Co.  V.  Spearen,  47  Pa.  300, 
86  Am.  Dee.  544;  Buie  v.  Carver,  73 
N.  C.  264  (partially  deaf  witness,  who 
only  heard  part  of  the  testimony,  re- 
jected) . 

4T  Magoe  V.  Doe,  22  Ala.  699. 

48  Jeffries  v.  Castleman,  75  Ala. 
262;  Po€  V.  State,  95  Ark.  172,  129 
S.  W.  292;  Kansas  etc.  Coal  Co.  v. 
Galloway,  71  Ark.  351,  100  Am.  St. 
Eep.  79,  74  S.  W.  521 ;  Meyer  v.  Fos- 
ter, 147  Cal.  166,  81  Pae.  402;  People 
V.  Murphy,  45  Cal.  137;  Riggins  v. 
Brown,  12  Ga.  271;  Miller  v.  People, 
216  111.  309,  74  N.  E.  743;  Hutchiugs 
V.  Corgan,  59  111.  70;  State  v.  Dean, 
148  Iowa,  566,  126  N.  W.  692;  State 
V.  O'Brien,  81  Iowa,  88,  46  N.  W.  752; 
Moore  9.  Moore,  39  Iowa,  461;  Statfl 
V.  Harmon,  70  Kan.  476,  78  Pae.  805 ; 
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principles  of  evidence  the  notes  of  testimony  taken  by  sten- 
ographers, judges,  justices  of  the  peace,  attorneys  and  other 
officers  or  persons  would  seem  to  be  inadmissible  as  evi- 
dence, on  the  ground  that  such  notes  are  hearsay.**  But 
such  notes,  when  shown  to  be  correct,  are  aften  used  to  re- 
fresh the  memory  of  the  witness;  and  in  some  instances 
they  have  been  received  as  evidence  of  the  testimony  given 
at  former  trials.'"  For  this  purpose  witnesses  may  re- 
fresh their  memory  by  reading  notes  of  the  testimony  taken 
by  them;**  and  the  minutes  of  testimony  taken  by  the 
judge,^^  stenographers  and  other  authorized  officers  of  the 


Solomon  E.  Co.  v.  Jones,  34  Kan.  443, 
8  Pac.  730;  Emery  v.  Powkr,  39  Me. 
326,  63  Am.  Dee.  627 ;  Blaek  v.  Wood- 
row,  39-  Md.  194;  Commonwealth  v. 
MeCarty,  152  Mass.  577,  26  N.  E.  140 
Costigan  v.  Lunt,  127  Mass.  354 
Yale  T.  Comstoek,  112  Mass.  267 
Davis  V.  Kline,  96  Mo.  401,  2  L.  E.  A. 
78,  9  S.  W.  724 ;  State  v.  Johnsori,  12 
Nev.  121;  Olmsted  v.  Olmsted,  190  N. 
Y.  458,  123  Am.  St.  Eep.  585,  83  N. 
E.  569;  State  v.  Woolridge,  45  Or. 
389,  78  Pae.  333;  Hepler  y.  Mt.  Car- 
mel  Sav.  Bank,  97  Pa.  420,  39  Am. 
Eep.  813;  Cornell  v.  Green,  10  Serg. 
&  E.  (Pa.)  14;  Carr  v.  Locomotive 
Co.,  29  E.  I.  276,  70  Atl.  196;  Ken- 
driek  v.  State,  10  Humph.  (Tenn.) 
479;  Wade  v.  State,  7  Baxt.  (Tenn.) 
80;  Earl  v.  Tupper,  45  Vt.  275;  John- 
son V.  Powers,  40  Vt.  611;  Eertig  v. 
State,  100  Wis.  301,  75  N.  W.  960; 
Euch  v.  Eock  Island,  97  TJ.  S.  693, 
24  L.  Ed.  1101;  Pykc  v.  Crouch,  1 
Ld.  Eaym.  730,  91  Eng.  Eeprint,  1387; 
Doncaster  v.  Day,  3  Taunt.  262,  128 
Eng.  Eeprint,  104.  And  it  seems  that 
if  counsel  agree  on  the  testimony,  the 
identification  by  oath  is  unnecessary: 
Jackson  v.  Jaekon,  47  Ga.  99;  Earl  v. 
Tupper,  45  Vt.  275;  Nutt  v.  Thomp- 
son, 69  N.  C.  548;  Coughlin  V.  Haeusa- 
ler,  50  Mo.  126;  Ehine  v.  Eobinson, 
27  Pa.  30;  Clark  v.  Vorce,-15  Wend. 


(N.  Y.)  193,  30  Am.  Deo.  53;  Jones 
V.  Ward,  3  Jones  (48  N.  C),  24,  64 
Am.  Dec.  590;  Davis  v.  Kline,  96  Mo. 
401,  2  L.  E.  A.  78,  9  S.  W.  724. 

49  Sehaf er  v.  Schafer,  93  Ind.  586 ; 
Smith  V.  State,  42  Neb.  356,  60  n;  W. 
585;  Huff  V.  Bennett,  4  Sand.  (N.  Y.) 
120;  Miles  v.  ©"Hara,  4  BinnT  (Pa.) 
108 ;  Drayton  v.  Wells,  1  Nott  &  McC. 
(S.  C.)  409,  9  Am.  Dee.  718;  Eiber- 
ieldt  V.  Waite,  79  Wis.  284,  48  N.  W. 
525;  Eeg.  v.  Child,  5  Cox  C.  C.  197. 

50  Yale  V.  Comstoek,  112  Mass.  267; 
Luoker  v.  Liske,  111  Mich.  683,  70, 
N.  W.  421;  Labar  y.  Crane,  56  Mich. 
585,  23  N.  W.  323;  Ashe  v.  De  Eos- 
sett,  5  Jones  (50  N.  C),  299,  72  Am. 
Dec,  552  (notes  of  an  attorney)  ; 
Philadelphia  etc.  Ey.  Co.  v.  Spearen, 
47  Pa.  300,  86  Am.  Dee.  544;  Huff 
V.  Bennett,  4  Sand.  (N.  Y.)  120; 
T*eople  V.  Sligh,  48  Mich.  54,  11  N.  W. 
782.    '' 

51  Costigan  v.  Lunt,  127  Mass.-  354; 
Eounds  V.  State,  57  Wis.  45,  14  N. 
W.  865  (stenographer's  notes  taken  at 
preliminary  hearing) ;  Lipscomb  v. 
Lyon,  19'  Neb,  511,  27  N.  W.  731. 

52  Eeg.  V.  Gazard,  8  Car.  &  P.  595; 
Whitcher  v.  Morey,  39  Vt.  459;  Yale 
V.  Comstoek,  112  Mass,  267;  Chase  y. 
Debolt,  7  ni.  371.  Some  eases  assert 
the  broad  proposition  that  notes,  taken 
by  the  judge,  are  not  admissible  to 
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court,"*  or  by  attorneys,"*  may  be  received  for  such  purpose, 
when  their  accuracy  is  proved ;  and  it  will  be  seen  from  some 
of  the  cases  just  cited  that,  when  thei  accuracy  of  such  notes 
was  proved,  they  have  been  received,  not  merely  to  refresh, 
the  memory,  but  as  evidence.""    Although  the  official  report 


prove  such  testimony:  Citizens'  State 
Bank  v.  Adams,  91  Ind.  280;  Sehafer 
V.  Schafer,  93  Ind.  586;  Yancey  v. 
Stone,  9  Rieh.  Eq.  (S.  C.)  429;  even 
when  certified  by  the  jvidge  to  be  a 
true  copy  of  such  testimony:  Miles 
V.  O'Hara,  4  Binn.  (Pa.)  108;  Elber- 
felt  V.  Waite,  79  Wis,  284,  48  N.  W. 
525.  The  true  rule  we  take  to  be  is, 
that  the  minutes  or  notes  of  the  .judge 
of  the  testimony  of  a  witness  since  de- 
ceased, given  on  a  former  trial,  are 
not  of  themselves  evidence,  but  if  the 
judge  making  them  can  testify  that 
they  are  correct,  or  that  he  has  no 
doubt  of  their  being  so,  they  are  ad- 
missible. If  he  cannot  testify  that 
they  are  full  and  accurate,  they  cannot 
of  themelves  be  regarded  as  evidence: 
Huff  V.  Bennett,  4  Sand.  120,  6  N.  Y. 
337.  This  is  only  in  keeping  with  the 
established  rule  that  minutes  of  the 
testimony  of  a  deceased  witness  taken 
at  a  former  trial  by  one  who  states 
that  he  tried  to  take  down  all'that  the 
witness  sail,  not  the  substance  alone, 
are  admissible,  although  the  witness 
will  not  swear  that  he  took  down  every 
word:  Clark  v.  Vorce,  15  Wend.  (N. 
Y.)  193,  30  Am.  Dee.  53;  Van  Buren 
V.  Cockburn,  14  Barb.  (N.  Y.)  118; 
Martin  v.  Cope,  3  Abb.  App.  Dee. 
(N.  Y.)  182;  Cornell  v.  Green,  10 
Serg.  &  E.  (Pa.)  14. 

63  Stewart  v.  First  Nat.  Bank,  43 
Mich.  257,  5  N.  W.  302;  Rhine  v. 
Eobinson,  27  Pa.  30;  Yale  v.  Corn- 
stock,  112  Mass.  267;  Sage  v.  State, 
127  Ind.  15,  26  N.  E.  667;  Quinu  v. 
flalbert,  57  Vt.  178;  Lipscomb  v. 
Lyon,   19  Neb.   511,  27   N.  W.   731; 


Rounds  V.  State,  57  Wis.  45,  14  N. 
W.  865;  People  v.  Chung  Ah  Chue, 
57  Cal.   567. 

54  The  notes  of  an  attorney  are 
subject  to  the  same  rule  as  those  of 
the  judges:  Mineral  Point  E.  E.  Co. 
v.  Keep,  22  HI.  9,  74  Am.  Dec.  124; 
Waters  v.  Waters,  35  Md.  531;  Clark 
V.  Vorce,  15  Wend.  (N!  Y.)  193,  30 
Am.  Dec.  53;  Carpenter  v.  Tucker, 
98  N.  C.  316,  3  S.  B.  831;  Ashe  v. 
De  Eossett,  5  Jones  (N.  iC),  299, 
72  Am.  Dee.  552;  Jones  v.  Ward,  3 
Jones  (48  N.  C),  24,  64  Ae.  Dee. 
590;  Lightner  v.  Wike,  4  Serg.  &  E. 
(Pa.)  203;  Chess  v.  Chess,  17  Serg.  & 
E.  (Pa.)  409;  Moore  v.  Pearson,  6 
Watts  &  S.  (Pa.)  51;  Ehine  v.  Robin 
son,  27  Pa.  30;  Philadelphia  etc.  E.  R, 
Co.  v.  Spearen,  47  Pa.  300,  86  Am, 
Dec.  544;  Earl  v.  Tupper,  45  Vt,  275 
Johnson  v.  Powers,  40  Vt.  611;  Whit 
cher  V.  Morey,  39  Vt.  459. 

55  Torrey  v.  Burney,  113  Ala.  496, 
21  South.  348;  Poe  v.  State,  95  Ark. 
172,  129  S.  W.  292;  People  v.  Lem 
You,  97  Cal.  224,  32  Pae.  11;  People 
V.  Murphy,  45  Cal.  137;  Anderson  v. 
Eeid,  10  App.  Cas.  (D.  G.)  426; 
Luetgert  v.  Volker,  153  HI.  385,  39 
N.  E.  113;  Fisher  v.  Fisher,  131  Ind. 
462,  29  N.  E.  31;  Moore  v.  Moore,  39 
Iowa,  461;  Wilson  v.  Commonwealth, 
21  Ky.  Law  Eep.  1333,  54  S.  W.  946; 
Lime  Eock  Bank  v.  Hewett,  52  Me. 
531;  Costigan  v.  Lunt,  127  Mass.  354; 
Jaquith  v.  Morrill,  204  Mass.  181,  90 
N.  E.  556;  Stahl  v.  Duluth,  71  Minn. 
341,  72  N.  W.  143 ;  Amor  v.  Stoeckele, 
76  Minn.  180,  78  N.  W.  1046;  State 
V.  Byers,  16  Mont.  565,  41  Pao.  708; 
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by  the  stenographer  in  longhand,  properly  certified,  would  be 
admissible  evidence  of  the  testimony  of  the  deceased  maker 
of  a  note  given  upon  a  former  trial,  such  report  does  not 
exclude  oral  evidence  from  memory  alone  by  persons  who 
heard  his  testimony."®  It  has  been  held  that  a  till  of  ex- 
ceptions is  not  admissible  to  prove  the  testimony  of  a  de- 
ceased witness.  These  decisions  rest  on  the  view  that  the 
bill  of  exceptions  imports  verity  for  the  purpose  of  an  ap- 
peal, and  for  no  other  purpose.*'^  But  the  authorities  are 
divided  on  this  proposition,  and  the  view  is  held  by  high 
authority  that,  in  the  nature  of  things,  there  can  be  no  other 
evidence  of  equal  or  superior  credit  or  reliability  when 
properly  authenticated.  These  decisions  rest  upon  the 
ground  that  bills  of  exceptions  are  carefully  prepared  from 
the  stenographer's  notes  of  the  testimony  and  that  they 
have  been  subject  to  the  careful  inspection  of  lawyers  and 
judges,  thus  preventing  any  mistakes.^^    It  has  been  held. 


state  V.  Able,  65  Mo.  357;  Hair  v. 
State,  16  Neb.  601,  21  N.  W.  464; 
Sloan  V.  Somers,  20  N.  J.  L.  66; 
Grimm  v.  Hamel,  2  Hilt.  (N.  Y.) 
434;  Halsey  v.  Sinsebaugh,  15  N.  Y. 
485;  Carpenter  v.  Tucker,  98  N.  C. 
316,  8  S.  E.  831;  Jones  v.  Ward,  48 
N.  C.  24,  64  Am.  Dec.  590;  Miles  v. 
O'Hara,  4  Binn.  (Pa.)  108;  Eoth- 
rock  V.  Gallaher,  91  Pa.  108 ;  State  v. 
Eawls,  2  Nott  &  McC.  (S.  C.)  331; 
Cooper  V.  Ford,  29  Tex.  Civ.  App.  253, 
69  S.  W.  487;  Whitcher  v.  Morey,  39 
Vt.  459;  Kellogg  v.  Scheuerman,  18 
Wash.  293,  51  Pac.  344,  52  Pae.  237; 
Eounrls  v.  State,  57  Wis.  45,  14  N. 
W.  865;  Ruch  v.  Rock  Island,  97  IT.  S. 
693,  24  L.  Ed.  1101. 

66  Meyer  v.  Foster,  147  Cal.  166, 
81  Pae.  402. 

57  Kankakee  Ry.  Co.  v.  Horan,  131 
111.  288,  23  N.  E.  621;  Eoth  v.  Smith, 
34  111.  431;  Stern  v.  People,  102  111. 
546;  Odell  v.  Solomon,  55  N.  Y. 
Super.  Ct.  410;  Simmons  v.  Spratt,  22 
Fla.  370;  Kirk  y.  Mowry,  24  Ohio  St. 


581;  Fisher  v.  Fisher,  131  Ind.  462, 
29  N.  E.  31;  Sargeant  v.  Marshall,  38 
m.   App.   642. 

58  Case  V.  Blood,  71  Iowa,  632,  33 
N.  W.  144;  Slingerland  v.  Slinger- 
land,  46  Minn.  100,  48  N.  W.  605,  ease 
on  appeal;  Cantrell  v.  HewleTt,  2  Bush 
(Ky.),  311;  Bruce  Lumber  Co.  v. 
Hoos,  67  Mo.  App.  264;  Wilson  v. 
Noonan,  35  Wis.  321.  Other  cases 
qualify  the  rule  by  adding  that  in 
order  to  make  the  testimony  admis- 
sible, it  must  be  first  shown  that  the 
testimony  of  the  witness  as  contained 
in  the  bill  is  correct  as  taken  at  the 
former  trial,  and  that  he  is  either 
dead,  unable  to  attend  the  trial,  or 
without  the  jurisdiction  of  the  court : 
Torrey  v.  Burney,  113  Ala.  496,  21 
South.  348;  Piano  Mfg.  Co.  v.  Par- 
menter,  56  HI.  App.  258;  Woollen  v. 
Wire,  110  Ind.  251,  11  N.  E.  236; 
Fisher  v.  Fisher,  131  Ind.  462,  29  N. 
E.  31;  Davis  v.  Kline,  96  Mo.  401,  2 
L.  R.  A.  78,  9  S.  W.  724.  Other  cases 
maintain   the   strict   doctrine   that   a 
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however,  that  an  affidavit  ^^  is  not  admissible  to  prove  the 
testimony  of  a  deceased  witness.  Under  the  prevailing 
practice  by  which  testimony  is  taken  by  stenographers  ap- 
pointed by  the  court,  the  most  convenient  mode  of  proving 
the  former  testimony  is  to  read  such  notes,  properly  au- 
thenticated. Statutes  quite  generally  exist  making  the  re- 
port of  the  stenographer  admissible;  and  in  the  absence  of 
such  statutes,  it  may  be  used  to  refresh  his  memory.^"  If 
the  testimony  given  on  the  former  trial  is  otherwise  admis- 
sible, it  is  no  objection  that  new  evidence  has  been 
introduced  on  the  second  trial  on  which  there  was  no  cross- 
examination  at  the  other  trial.*^  Whenever  the  evidence 
of  the  witness  on  the  former  trial  is  admissible,  the  evi- 
dence as  stated  by  an  interpreter  may  be  proved  in  the 
same  way.®^  It  is  almost  unnecessary  to  say  that  the  rules 
applying  to  former  testimony  have  no  application  where 
such  testimony  is  introduced  as  an  admission  or  statement 
as  against  the  party  making  it.^^  There  is  a  definite  de- 
cision now  upon  the  question  of  objections  not  raised  to 

bill  of  exceptions  is  not  admissible  to  Am.  St.  Eep.  206-208,  and  to  Padgitt 

show  what  the  testimony  of  a  witness  v.  Moll,  81  Am.  St.  Eep.  358. 
since  deceased  or  out  of  the  jurisdie-  61  First    Nat.    Bank   of   Easton   v. 

tion  of  the  court  was  at  the  former  Wirebaeh,  106  Pa.  37. 
trial.     Such  evidence  must  be  shown  «2  Schearer  v.  Harber,  36  Ind.  536. 

by  the  testimony  of  sworn  living  wit-  See   note   to   Commonwealth   v.   Vose, 

nesses,    wherever    the    latter    doctrine  17  L.  E.  A.  813;  also  §  263,  ante. 
prevails :   Simmons  v.  Spratt,  26  Fla.  f>3  Kutzmeyer  v.  Ennis,  27  N.  J.  L. 

449,   9  L.  E.  A.   343,   8   South.   123;  371;  Schearer  v.  Harber,  36  Ind.  536; 

Illinois  Cent.  E.  E.  Co.  v.  Ashline,  171  Johnson  v.   Powers,   40  Vt.   611.     In 

111.  313,  49  N.  E.  521;  Elgin  v.  Welch,  Philadelphia  etc.  R.  Co.  v.  Howard,  13 

23  111.  App.  185;  Montgomery  v.  How.  (U.  S.)  307,  14  L.  Ed.  157,  the 
Handy,  63  Miss.  43;  Kirk  v.  Mowry,  plaintiff  offered   to   read   the   deposi- 

24  Ohio  St.  581;  Edwards  v.  Ginibel,  tion  of  a  deceased  witness  taken  and 
202  Pa.  30,  51  Atl.  357.  used  by  the  defendants  in  a  case  be- 

59  Hudson  V.  Applegate,  87  Iowa,  tweeu  the  same  parties  in  another 
605,  54  N.  W.  462.  As  to  an  agreed  court,  to  prove  that  a  document 
statement  of  facts,  see  Dwyer  v.  Rip-  therein  referred  to  bore  the  seal  of 
petoe,  72  Tex.  520,  10  S.  W.  668;  the  corporation,  placed  there  by  the 
Dwyer  v.  Bassett,  1  Tex.  Civ.  App.  deponent,  an  officer  of  the  defendant 
513,  21  S.  W.  621;  Lathrop  v.  Ad-  corporation.  The  defendant  objected, 
kissin,  87  Ga.  339,  13  S.  E.  517.  but  the  court  admitted  the  evidence, 

60  See  oases  above  cited.  See  note  upon  the  ground,  amongst  others, 
to  Atchison  etc.  B.  Co.  v.  Osboru,  91  that  it  proved  that  ia  that  case  the 
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the  testimony  at  the  first  trial.  In  a  Texas  case/*  we  find 
that  at  a  former  trial  a  witness  for  defendant  testified, 
and  died  before  the  second  trial.  No  objection  was  at  that 
time  made  to  her  answers  to  questions,  as  recorded  by  the 
stenographer,  for  the  reason  that  the  answer  was  not  re- 
sponsive to  the  question.  At  the  second  trial,  defendant 
offered  to  read  the  testimony  of  the  witness  given  at  the 
former  trial,  when  plaintiffs  objected  to  a  portion  of  it, 
because  not  responsive  to  the  question,  which  objection  was 
sustained  by  the  coiirt.  "The  court  erred  in  that  ruling. 
Having  permitted  the  evidence  to  go  to  the  jury  without 
objection  when  the  witness  was  on  the  stand,  the  plaintiffs 
should  not  be  allowed  the  objection  after  the  witness  had 
died.  If  made  at  the  first  trial,  the  question  could  have 
been  framed  to  meet  the  objection."^" 

defendant    had    asserted    this    instru-  and,    in    the   language   of   the    court, 

ment  to  be  the  deed  of  the  corpora-  "Such  testimony  is  not  admissible  on 

tion  and  relied  on  it  as  such.  a  trial  between  persons  who  were  not 

64  Sherman  Gas  etc:-  Co.  v.  Belden  parties  to  the  inquest  and  had  no  legal 
(Tex.),  123  S.  W.  119.  connection   therewith."     In   such   ease 

65  In  Petrie  v.  Columbia  &  G.  K.  it  was  a  question  of  the  identity  of 
Co.,  29  S.  C.  303,  7  S.  E.  515,  there  parties;  in  the  Texas  case,  of  the 
is,  apparently  a  contrary  ruling.  In  nature  of  the  testimony,  to  which  no 
South  Carolina,  however,  the  rule  as  to  objection  having  been  primarily  made, 
incompetent  testimony  becoming  com-  no  objection  could  be  subsequently 
petent  for  want  of  objection  is  the  raised.  To  this  effect,  also,  is  Eandle 
same  as  elsewhere;  but  in  the  case  v.  Birmingham  etc.  Power  Co.,  158 
last  referred  to  the  testimony  was  that  Ala.  532,  48  South.  114. 

of   witnesses   at   a    coroner's   inquest, 
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§  344  (347).  Res  gestae — Meaning  of  the  term — ^Illus- 
trations.— "Part  of  the  res  gestae"  is  one  of  the  most 
familiar  terms  in  legal  use,  and  yet  calls  for  definition  and 
close  study,  in  that  res  gestae  is  a  law  unto  itself,  consist- 
ing of  many  of  the  ordinary  rules  of  evidence,  but  pri- 
marily of  relevancy;  apparently  setting  at  naught  many 
of  the  exceptions,  but  in  reality  presenting  a  complete  sys- 
tem of  self- regulation  to  meet  the  necessities  and  demands 
of  complete  proof.  It  devolves  upon  us  to  consider  what  is 
this  law  of  "the  thing  done."  It  is  an  axiom  that  one  of 
the  most  important  functions  of  the  law  of  evidence  is  to 
prevent  the  confusion  of  the  court  and  jury,  and  the  bur- 
dening of  the  record  with  a  mass  of  hearsay  and  irrelevant 
testimony,  which  can  only  tend  to  obscure  the  real  issues, 
and  to  give  rise  to  others  of  only  apparent  and  not  real  im- 
portance, besides  giving  to  the  trial  of  a  cause  a  cumbrous 
movement  and  an  uncertain  direction  highly  detrimental  to 
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the  ends  of  justice.  But  there  is  a  class  of  evidence  which 
forms  an  exception  to  the  general  rules  of  hearsay  and 
relevancy,  termed  the  res  gestae,  which  is  admitted,  al- 
though it  is  in  fact  hearsay  or  apparently  irrelevant,  be- 
cause without  it  a  clear  understanding  of  the  nature  of  the 
litigated  act  cannot  be  had,  and  to  obtain  this  should,  of 
course,  be  the  prime  object  of  the  rules  of  evidence, 
— by  admitting  as  well  as  by  excluding  evidence.  Green- 
leaf  says  that  "the  affairs  of  men  consist  of  a  complica- 
tion of  circumstances  so  intimately  interwoven  as  to 
be  hardly  separable  from  each  other.  Each  owes  its  birth 
to  some  preceding  circumstance,  and  in  its  turn  becomes  the 
prolific  parent  of  others ;  and  each  during  its  existence  has 
its  inseparable  attributes,  and  its  kindred  facts  materially 
affecting  its  character,  and  essential  to  be  known  in  order 
to  a  right  understanding  of  its  nature.  These  surround- 
ing circumstances,  constituting  parts  of  the  res  gestae,  may 
always  be  shown  to  the  jury,  along  with  the  principal  fact ; 
and  their  admissibility  is  determined  by  the  judge,  accord- 
ing to  the  degree  of  their  relation  to  that  fact,  and  in  the 
exercise  of  his  sound  discretion;  it  being  extremely  diffi- 
cult, if  not  impossible,  to  bring  this  class  of  cases  within  the 
limits  of  a  more  particular  description."^  Wharton  de- 
fines res  gestae  as  "those  circumstances  which  are  the  un- 
designed incidents  of  a  particular  litigated  act,  and  which 
are  admissible  when  illustrative  of  such  act.  These  in- 
cidents may  be  separated  from  the  act  by  a  lapse  of  time 
more  or  less  appreciable.  They  may  consist  of  speeches  of 
anyone  concerned,  whether  participant  or  bystander;  they 
may  comprise  things  left  undone  as  well  as  things  done. 
Their  sole  distinguishing  feature  is,  that  they  should  be 
the  necessary  incidents  of  the  litigated  act;  necessary  in 
this  sense,  that  they  are  part  of  the  immediate  prepara- 
tions for  or  emanations  of  such  act,  and  are  not  produced 
by  the  calculated  policy  of  the  actors.  In  other  words,  they 
must  stand  in  immediate  causal  relation  to  the  act — a  rela- 

1  1  areenl.  Et.,  i  108. 
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tion  not  broken  by  the  interposition  of  voluntary:  individual 
wariness,  seeking  to  manufacture  evidencefor  itself.  Inci- 
dents that  are  thus  immediately  and  unconsciously  asso- 
ciated with  an  act,  whether  such  incidents  are  doings  or 
declarations,  become  in  this  way  evidence  of  the  character 
of  the  act."  The  idea  of  the  res  gestae  presupposes  a 
main  fact  or  principal  transaction,  a,nd  the  res  gestae  mean 
the  circumstances,  facts,  and  declarations  which  grow  out 
of  the  main  fact,  are  contemporaneous  with  it,  and  serve  to 
illustrate  its  character.^  In  Stephen's  Digest  we  find  the 
rule  crystallized  in  these  words:  "Whenever  any  act  may 
be  proved,  statements  accompanying  and  explaining  that 
act  made  by  or  to  the  person  doing  it  may  be  proved  if  they 
are  necessary  to  understand  it."*    When  declarations  or 


2  Hermes  v.  OMcago  etc.  E.  Co., 
80  Wis.  590,  27  Am.  St.  Rep.  69',  50 
N.  W.  584,  and  cases  therein  cited. 

3  Reynold's  Stephen's  Digest^  art. 
8,  in  which  are  also  the  illustra- 
tions given  by  the  learned  judge. 
On  the  question  whether  A  com-- 
mitted  an  act  of  bankruptcy  by  de- 
parting the  realm  with  intent  to 
defraud  his  creditors,  letters  written 
during  his  absence  from  the  realm, 
indicating  such  an  intention,  are 
deemed  to  be  relevant  facts.  On 
the  question  whether  A  was  sane, 
the  fact  that  he  acted  upon  a  letter 
received  by  him  is  part  of  the  facts 
in  issue.  The  contents  of  the  letter 
so  acted  upon  are  deemed  to  be 
relevant,  as  statements  accompany- 
ing and  explaining  such  conduct. 
The  authority  for  the  last  proposi- 
tion is  Wright  v.  Doe  d.  Tatham,  7 
Ad.  &  E.  324,  325,  112  Eng.  Re- 
print, 488,  in  which  the  doctrine  of 
res  gestae  was  much  discussed  be- 
fore Lord  Denman,  and  Bosanquet, 
J.,  put  the  question,  "How  do  you 
translate  res  gestae?  Gestae,  by 
whom?"    Baron  Parke     stated     the 


rule  to  be  that  where  any  facts  are 
proper  evidence  upon  an  issue  (i.  c, 
when  they  are  in  issue,  or  relevant 
to  the  issue),  all  oral  or  written 
declarations  which  can  explain  such 
facts  may  be  received  in  evidence. 
Stephen  says  his  article  8  was 
framed  to  answer  Baron.  Parke's 
query:  "The  acts  by  whomsoever 
done  are  res  gestae  if  relevant  to 
the  matter  in  issue.  But  the  ques- 
tion is,  What  are  relevant?"  An 
excellent  illustration  is  furnished  in 
the  recent  case  of  Ohamplin  v.  Paw- 
catuck  Valley  St.  Ry.  Co.,  33  R.  I. 
572,  82  Atl.  481.  It  was  an  action 
for  personal  injuries  against  a  street 
railroad  company.  Evidence  was 
admitted  by  the  trial  judge  of  what 
a  bystander  said  to  the  motorraan 
while  the  injured  man  was  being 
■  picked  up,  and  the  motorman's  reply 
thereto.  Objection  was  taken  to 
the  statement  of  the  bystander. 
The  court  in  overruling  it  said 
that  the  statement  of  the  bystander 
was  necessary  to  '  understand  the 
motorman's  reply.  The  appellate 
court  dismissed  the  exception  with, 
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acts  accompany  the  fact  in  controversy  and  tend  to  illus- 
trate or  explain  it,  they  are  treated,  not  as  hearsay,  but  as 
original  evidence,  in  other  words,  as  part  of  the  res  gestae.* 
Thus,  conversations  contemporaneous  with  the  facts  in  con- 
troversy and  explaining  such  facts  are  admissible.^     It  is 


"We  cannot  see  how  tlie  court  could 
have  ruled  diflEerently,  as  the  state- 
ment of  the  motorman  was  entirely 
unintelligible  by  itself":  See,  also, 
Louisville  etc.  R.  Co.  v.  Moore,  150 
Ky.  692,  150  S.  W.  849. 

4  Broyles  v.  Central  of  Georgia  E. 
Co.,  166  Ala.  616,  139  Am.  St.  Rep. 
50,  52  South.  81;  Hamburg  Bank  v. 
George,  92  Ark.  472,  123  S.  W.  654; 
Rogers  v.  Manhattan  etc.  Co.,  138 
dal.  285,  71  Pac.  348;  Thompson  v. 
Commercial  Union  Assur.  Co.,  20 
Colo.  App.  331,  78  Pac.  1073;  Hall 
V.  Connecticut  River  Steamboat  Co., 
13  Conn.  319;  Barrow  v.  State,  80 
Ga.  191,  5  S.  E.  64;  Hertz  v.  Chicago 
etc.  R.  R.  Co.,  154  111.  App.  80; 
Place  V.  Baugher,  159  Ind.  232,  64 
N.  E.  852;  State  v.  Gainor,  84  Iowa, 
209,  50  N.  W.  947;  Haskett  v.  Auhl, 
3  Kan.  App.  744,  45  Pac.  608; 
Thornton  v.  Layle,  111  S.  W.  279, 
33  Ky.  Lfaw  Rep.  382;  State  v. 
Blount,  124  La.  20'2,,  50  South.  12; 
Waters  v.  Riggin,  19  Md.  536; 
Davidson  v.  Kolb,  95  Mich.  469,  55 
N.  W.  373;  Newcomb  v.  State,  37 
Miss.  383;  State  v.  Baker,  209  Mo. 
444,  108  S.  W.  6;  Wallace  v.  Boston 
etc.  E.  R.  Co.,  72  N.  H.  504,  57  Atl. 
913;  Nugent  v.  Breuchard,  91  Hun, 
12,  36  N.  Y.  Supp.  102;  Praley  v. 
Fraley,  150  N.  C.  501,  64  S.  E.  381; 
Crooks  V.  Bunn,  136  Pa.  3^8,  20  Atl. 
529;  Blakely  v.  Prazier,  20  S.  C. 
144;  Cornwell  v.  State,  Mart.  &  Y. 
(Tenn.)  147;  Bronson  v.  State,  59 
Tex.  Cr.  17,  127  S.  W.  175;  Leach 
V.  Oregon  Short  Line  R.  Co.,  29 
Utah,  285,  110  Am.  St.  Rep.  708,  81 


Pac.  90;  Aiken  v.  Kennison,  58  Vt. 
665,  5  Atl.  757;  Nicholas  v.  Com- 
monwealth, 91  Va.  741,  21  S.  B. 
364;  State  v.  Palsetta,  43  Wash.  15£i, 
10  Ann.  Oas.  177,  86  Pac.  168;  Cor- 
der  V.  Talbott,  14  W.  Va.  277;  Pren- 
tiss V.  Strand,  116  Wis.  647,  93  N. 
W.  816;  Kerr  v.  Modern  Woodmen 
etc.,  117  Fed.  593,  54  C.  C.  A.  655. 

5  Stewart  v.  Brown,  48  Mich. 
383,  12  N.  W.  499;  International 
&  G.  N.  Ry.  Co.  V.  Anderson,  82 
Tex.  516,  27  Am.  St.  Rep.  902, 
ajid  note,  17  S.  W.  1039;  Maek 
V.  State,  48  Wis.  271,  4  N.  W.  449; 
State  V.  Mason,  112  Mo.  374,  34 
Am.  St.  Rep.  390,  20  S.  W.  629; 
Bragg  V.  Massie,  38  Ala.  89,  79  Am. 
Dec.  82;  Broekett  v.  New  Jersey 
Co.,  18  Fed.  156;  Barle  v.  Earle,  11 
Allen  (Mass.),  1;  Weir  v.  Borough 
of  Plymouth,  148  Pa.  566,  24  Atl. 
94;  Chick  v.  Sisson,  95  Mich.  412, 
54  N.  W.  895;  Spencer  v,  New  York 
&  N.  B.  Ry.  Co.,  62  Conn.  242,  25 
Atl.  350.  For  illustrations  of  facta 
that  have  beein  held  to  be  part,  of 
the  res  gestae,  see  notes  to  Baker 
V.  Kelly,  93  Am.  Dec.  279;  Leahy 
V.  Cass  Ave.  etc.  Ry.  Co.,  10  Am. 
St.  Rep.  306;  Moses  v.  State,  16  Am. 
St.  Rep.  22;  Kinchclifee  v.  Kooctz, 
16  Am.  St.  Rep.  407;  International 
etc.  Ry.  Co.  v.  Anderson,  27  Am. 
St.  Rep.  907;  Ehrlinger  v.  Douglas, 
29  Am.  St.  Rep.  865;  and  elaborate 
notes  to  People  v.  Vernon,  95  Am. 
Dec.  51-76,  and  Ohio  etc.  R.  Co.  v. 
Stein,  19  L.  R.  A.  733-752.  See, 
also,  article  in  48  L.  T.  272. 
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not  a  condition  of  the  admission  of  such  evidence  that  no 
other  can  be  obtained.  The  declarations  are  admitted 
when  they  appear  to  have  been  made  under  the  immediate 
influence  of  some  principal  transaction,  relevant  to  the 
issue,  and  are  so  connected  with  it  as  to  characterize  or 
explain  it.  It  should  appear  that  they  were  made  without 
premeditation  or  artifice,  and  without  a  view  to  the  conse- 
quences; that  they  are  the  spontaneous  utterances,  the 
natural  result  of  the  act  they  characterize  or  elucidate.  Of 
course,  the  act  must  be  relevant  to  the  issue,  but  when 
relevant,  the  declarations  are  not  rejected  merely  because 
there  may  be  other  competent  testimony.  It  is  hardly 
necessary  to  add  that  when  the  declarations  form  part  of  a 
contract  or  the  performance  of  a  contract,  they  are  relevant 
and  will  be  received.  In  the  celebrated  case  in  which  Lord 
George  Gordon  was  on  trial  for  treason,  the  cries  of  the 
mob  which  accompanied  the  defendant  during  the  acts  com- 
plained of  were  received  for  the  purpose  of  showing  that 
his  intentions  were  unlawful  and  treasonable.^  On  the 
same  principle,  the  complaints  and  statements  of  an  injured 
party  made  at  the  time  of  the  occurrence  both  as  to  bodily 
suffering  and  the  circumstances  of  the  occurrence  are  fre- 
quently received.''    Another  illustration  is  the  fact  that  the 


6  Eex  V.  Gordon,  21  How.  St.  Tr, 
514. 

7  Averson  v.  Kinnaird,  6  East, 
188,  103  Eug.  Eeprint,  1258;  Ent- 
whistle  V.  Peigliner,  60  Mo.  214 
Harriman  v.  Stowe,  57  Mo.  93;  El 
kins  V.  McKean,  79  Pa.  493;  Little 
Book  Ey.  Co.  v.  Leverett,  48  Ark, 
333,  3  Am.  St.  Eep.  230,  3  S.  W.  50 
Waldele  v.  New  York  C.  etc.  R, 
E.  Co.,  95  N.  Y.  274,  47  Am.  Bep 
41;  Hall  v.  Accident  Assn.,  86  Wis, 
518,  57  N.  W.  366;  Louisville  Ey 
Co.,  V.  Buck,  116  Ind.  566,  9  Am 
St.  Eep.  883,  2  L.  E.  A.  520,  19  N 
E.  453;  Leakey  v.  Cass  Ave.  Ey 
Co.,  97  Mo.  165,  10  Am.  St.  Eep, 
300,   10    S.   W.   58.    See,   also,  §  349 


post.  The  rule  renders  admissible 
the  declai-ations  and  conduct  of 
third  persons  at  the  very  time  of 
an  accident  or  injury  which  they 
witness:  Galena  etc.  R.  Co.  v.  Fay.  16 
111.  558,  63  Am.  Dec.  323;  Mobile 
etc.  E.  Co.  V.  Ashcraft,  48  Ala.  15; 
Indianapolis  etc.  Ey.  Co.  v.  An- 
thony, 43  Ind.  183;  Missouri  Pac. 
Ey.  Co.  V.  Collier,  62  T«x.  318;  State 
V.  Walker,  78  Mo.  380;  State  v. 
Middleham,  62  Iowa,  150,  17  N.  W. 
446;  Kleiber  v.  People's  Ey.  Co., 
107  Mo.  240,  14  L.  E.  A.  613,  7  S. 
W.  946.  See,  also,  Travelers'  Ins. 
Co.  V.  Sheppard,  85  Ga.  751,  12  S. 
E.  18;  Lake  Shore  &  M.  S.  Ey.  Co. 
T.   H«rriek,  49   Ohio   St.   25,   29   N. 
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prosecutrix  in  an  indictment  for  rape  lias  made  complaint 
immediately  after  the  wrong.     This  is,  however,  scarcely 


E.  105'2;  statements  as  to  the  con- 
ditions of  an  execution  sale:  Arnold 
V.  Gorr,  1  Bawle  (Pa.),  223;  state- 
ments of  an  officer  and  of  other 
persons  interested  made  at  the  time 
of  levying  on  property:  Pierson  v. 
Hoag,  47  Barb.  (N.  Y.)  243;  Graudy 
V.  McPherson,  7  Jones  (N.  C),  347; 
Arnold  v.  Gorr,  1  Bawle  (Pa.),  223; 
Johnston  v.  Hamburger,  13  Wis. 
175;  declarations  accompanying  the 
payment  of  money,  to  show  the  pur- 
pose or  application  of  the  payment: 
Bank  of  Woodstock  v.  Clark,  25  Vt. 
308;  Hood  v.  French,  37  Pla.  117, 
19  South.  165;  Wheeler  v.  Campbell, 
68  Vt.  98,  34  Atl.  35;  declarations 
accompanying  a  gift:  Guinan's  Ap- 
peal, 70  Conn.  342,  39  Atl.  482; 
Lord  V.  New  York  Life  Ins.  Co.,  95 
Tex.  216,  93  Am.  St.  Eep.  827,  56  L. 
B.  A.  596,  66  S.  W.  290;  Durham  v. 
Shannon,  116  Ind.  403,  9  Am.  St. 
Eep.  860,  19  N.  E.  190;  declarations 
affecting  the  revocation  of  a  will : 
Pickens  v.  Davis,  134  Mass.  252,  45 
Am.  B«p.  322;  statements  of  a 
grantor  at  the  time  of  making  a 
conveyance:  Gamble  v.  Johnson,  9 
Mo.  605;  Potter  v.  McDowell,  31 
Mo.  62;  Badger  v.  Story,  16  N.  H. 
168;  Cheswell  v.  Eastham,  16  N.  H. 
296;  Kent  v.  Harcourt,  33  Barb. 
(N.  Y.)  491;  declarations  of  a  per- 
son at  the  time  of  making  an  entry 
upon  land,  explaining  the  character 
and  purpose  of  such  entry:  Kobison 
V.  Swett,  3  Greenl.  (Me.)  316;  3 
Black.  Com.  174;  statements  made 
by  a  bondsman  when  he  signed  a 
bond:  State  v.  Gregory,  132  Ind. 
387,  31  N.  E.  952;  and  statements 
of  the  parties  to  a  sale  of  personal 
property  made  at  the  time  of  sale, 
when  such  statements  bear  upon  the 


question  of  good  faith  or  other  fact 
in  issue:  Dale  v.  Gower,  24  Me.  563; 
Haight  V.  Hayt,  19  N.  Y.  464;  Ban- 
fleld  v.  Parker,  36  N.  H.  353;  a&ts 
and  declarations  of  the  wife  show- 
ing maltreatment  on  the  part  of  the 
husband:  Budd  v.  Bounds,  64  Vt 
432,  25  Atl.  438;  declarations  by 
the  bailee  contemporaneous  with  the 
loss  to  show  the  nature  of  the  loss: 
Doorman  v.  Jenkins,  2  Ad.  &  E.  256, 
111  Eng.  Beprint,  99;  Tompkins  v. 
Saltmarsh,  14  Serg.  &  B.  (Pa.)  275; 
Beardslee  v.  Eichardson,  11  W«nd. 
25,  25  Am.  Deo.  596;  Frink  v.  Coe, 
4  G.  Greene  (Iowa),  555,  61  Am. 
Dec.  141;  where  the  consideration 
of  a  mortgage  is  in  issue,  all  that 
was  oftid  and  done  by  the  parties 
in  the  course  of  their  negotiatioiis 
and  as  part  of  the  agreement  is  ad- 
missible: Colt  y.  McConnell,  116 
Ind.  249,  19  N.  B.  106.  Among 
the  modern  cases,  the  following 
will  be  found  to  contain  illustra- 
tions of  contemporaneous  declara- 
tions both  of  the  parties  and 
others:  Swanson  v.  Chicago  City  B. 
Co.,  242  111.  388,  90  N.  E.  210;  Mad- 
den Son  &  Co.  V.  Wilcox,  174  Ind. 
657,  91  N.  E.  933;  Dubois  v.  Luth- 
mers,  147  Iowa,  315,  126  N.  W.  147; 
Gilbert  v.  Ann  Arbor  B.  Co.,  161 
Mich.  73,  125  N.  W.  745;  United 
Power  Co.  v.  Matheny,  81  Ohio  St. 
204,  90  N.  E.  154;  Shelton  v.  South- 
ern By.,  86  S.  C.  98,  67  S.  E.  899; 
Britton  v.  Washington  etc.  Co.,  59 
Wash.  440,  110  Pac.  20;  Walters  v. 
Spokane  etc.  B.  Co.,  58  Wash.  293, 
42  L.  E.  A.,  N.  S.,  917,  108  Pac. 
593;  Stone  v.  Campbell's  Creek  B.  Co., 
66  W.  Va.  417,  66  S.  E.  521.  See 
interesting  sketch  of  the  history  of 
the    phrase    res    gestae    by     Prof. 
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to  be  classed  as  a  spontaneous  declaration,  as  the  complaint 
is  received  even  after  a  considerable  interval,  if  it  is  made  on 
her  first  opportunity  to  denounce  the  offender.* 

§  345  (348).  Mere  narrations  not  admissible. — The  ver- 
bal statement  of  a  person  made  imder  some  circumstances 
may  be  a  part  of  the  actual  occurrence,  and  be  entitled  to 
as  much  weight  as  evidence  as  any  other  part  of  the  trans- 
action. This  is  the  principle,  it  is  believed,  that  is  involved 
in  the  somewhat  obscure  doctrine  of  res  gestae,  which  is 
often  resorted  to,  apparently,  more  on  account  of  its  con- 
venient indefiniteness  than  for  its  scientific  precision. 
"But  the  principle,  -whether  expressed  in  an  abbreviated 
Latin  phrase  or  otherwise,  is  an  important  one  in  any  sys- 
tem of  evidence  whose  object  is  the  ascertainment  of  facts. 
Its  development  has  been  promoted,  in  modern  times,  by  an 
effort  to  afford  the  triers  of  fact  all  reasonable  means  of 
ascertaining  the  truth,  instead  of  withholding  from  them 
all  information  possible  by  the  rigid  application  of  certain 
rules  of  exclusion.  The  question  is  not  now,  how  little, 
but  how  much,  logically  competent  proof  is  admissible."* 
It  will  readily  be  gathered  from  the  preceding  section  that 
whether  a  statement  or  act  is  or  is  not  a  part  of  the  res 
gestae  depends  wholly  ripon  the  facts  of  each  case;  and  it 
is  therefore  difficult,  if  not  impossible,  to  frame  any  more 
satisfactory  definition  of  the  term  "res  gestae."  But 
there  are  certain  well-recognized  tests  or  rules  which  may 
be  applied  in  determining  whether  a  given  statement  or  act 
is  to  be  rejected  as  hearsay,  or  admitted  as  part  of  the  res 
gestae.     One  of  these  rules  is  that  declarations  are  not  ad- 

Thayer,   14  Am.   Law   Review,   817.  322,  45  N.  W.  877;  People  v.  Brown, 

As   to   the    admissibility   of   expres-  53    Mich.    531,    19    N.    W.    172.     In 

sions  or  statements  of  present  pain  People  v.  Hicks,  98  Mich.  86,  56  N. 

made  during  sickness  or  subsequent  W.  1102,  this  is  declared  rather  cor- 

to    injury,    see    note    to    Mississippi  roboration  than  part  of  the  res  ges- 

Cent.   B.   E.   Co.   v.   Turnage,   24   L.  tae.     See   note   to    Ohio   etc.   R.   Co. 

B.  A.,  N.  S.,  253,  and  to  Beal  Doyle  v.  Stein,  19  L.  R.  A.  744. 

Dry  Goods  Co.  v.  Carr,  14  Ann.  Cas.  9  Murray  v.   Boston   &   M.   R.  B., 

51.  72  N.  H.  32,   101  Am.  St.  Bep..  660, 

8  McMurrin    v.    Rigby,    80    Iowa,  61  L.  E.  A.  495,  54  Atl.  289. 
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missible  if  they  amount  to  no  more  than  a  mere  narrative 
of  a  past  occurrence.  When  the  declaration  is  a  verbal  act, 
illustrating,  explaining,  or  interpreting  other  parts  of  the 
transaction  of  which  it  is  itself  a  part,  it  is  competent  and 
admissible  as  part  of  the  res  gestae;  but  when  it  is  merely 
a  history,  or  part  of  a  history,  of  a  completed  past  affair,  it 
is  incompetent  and  inadmissible.^"  Thus,  where  the  holder 
of  a  check  went  into  a  bank  and  when  he  came  out  said  he 
had  demanded  payment,  the  declaration  was  held  inad- 
missible.^^ So  where  one  who  was  fatally  injured  by  a 
railway  train  made  statements  half  an  hour  after  the  occur- 
rence, the  statements  were  held  no  part  of  the  res  gestae;  ^^ 
and  in  an  action  against  a  township  for  injuries  caused  by 
a  defective  bridge,  statements  made  by  the  plaintiff  as  to 
the  cause  and  circumstances  of  the  injury  were  held  inad- 
missible.^^ The  rule  has  often  been  declared  that  the  dec- 
larations must  be  contemporaneous  with  the  facts  which 
they  illustrate;  and  many  cases  might  be  cited  as  examples 
of  such  rulings.  Thus,  in  a  case  which  has  excited  much 
discussion  and  which  has  been  regarded  as  an  extreme  case, 
it  was  held  that  a  statemejit  made  by  a  person  immediately 
after  the  act,  while  running  out  of  the  room  in  which  her 
throat  had  been  cut,  was  incompetent;^*  and  in  many  other 
cases  it  has  been  held  that  declarations,  immediately  or  a 
few  minutes  after  the  event  sought  to  be  explained,  could 
not  be  received.^®  In  these  and  many  similar  cases  which 
might  be  cited  it  was  held  that  the  declarations  were  not 

10  Chioago  etc.  E.  Co.  v.  Becker,  158,  10  S.  E.  200;  Steinhofel  v.  Rail- 
128  111.  545,  15  Am.  St.  Eep.  144,  21  way  Co.,  92  Wis.  123,  65, N.  W.  852. 
N.  E.  524;  Lander  v.  People,  104  13  Merkle  v.  Bennington,  58  Mich. 
III.  248;'  Mayes  v.  State,  64  Miss.  156,  55  Am.  Eep.  166,  24  N.  W,  776; 
329,  60  Am.  Eep..  58,  1  South.  733;  Schillinger  v.  Town  of  Verona,  88 
Waldele  v.  New  York  etc.  E.  E.  Co.,  Wis.  317,  60  N.  W.  272. 

95  N.  Y.  274,  47  Am.  Eep.  41.  14  Eex  v.  Bedingfield,   14   Cox   C, 

11  Lund  V.  Tyngsborough,  9  Cush.  C.  341,  14.  Am.  Law  Rep.  817. 
(Mass.)    36.  15  White  v.  HgndersonTBoyd  Lum-, 

12  Waldele  v.  New  York  C.  &  H.  ber  Co.,  165  Ala.  218,  51  South.  764; 
E.  Ey.  Co.,  95  N.  Y.  274,  47  Am.  Eosenbaum  v.  State,  33  Ala.  35,4; 
Eep.  41;  Savannah  Ey.  Co.  y.  Hoi-  Northwestern  Eedwood  Co.  v.  Dick- 
land,  .82   Ga.  257,  14.  Am.   St.  Eep.  en,    13     Cal.    App.     689,    110    Pac, 
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so  nearly  contemporaneous  with  the  transaction  in  issue  as 
to  characterize  or  explain  it ;  that  they  were  mere  narratives 
of  transactions  wholly  completed.  These  declarations  de- 
pended for  their  truth  wholly  upon  the  accuracy  and  reli- 
ability of  the  declarant  and  the  witness,  and  were  not  cor- 
roborated by  any  event  or  fact,  then  transpiring,  by  means 
of  which  their  truth  could  be  tested.  Among  the  more 
modern  cases,  it  will  be  found  that  conversations  after 
accidents  are  frequently  tendered  as  part  of  the  res  gestae, 
and  in  the  cases  cited  hereto  will  be  found  excellent  illus- 
trations of  their  rejection  on  the  ground  of  narrative.^* 


591;  Morse  v.  Consolidated  E.  Co., 
81  Conn.  395,  71  Atl.  553;  McBride 
V.  Georgia  By.  ft  Electric  Co.,  125 
Ga.  515,  54  S.  E.  674;  Boach  v. 
Western  &  A.  Ry.  Co.,  93  Ga.  785, 
21  S.  E.  67;  Williams  v.  English,  64 
Ga.  546;  Sullivan  v.  Guth,  148  III. 
App.  538;  Lander  v.  People,  104  111. 
248;  Clark  v.  Van  Vleck,  13,5  Iowa, 
194,  112  N.  W.  648;  Wadsworth  v. 
Harrison,  14  Iowa,  273;  State  v. 
Deuble,  74  Iowa,  509,  38  N.  W.  383; 
Campbell  v.  Brown,  81  Kan.  480,  26 
L.  K.  A.,  N.  S.,  1142,  106  Pac.  37; 
Louisville  E.  Co.  v.  Johnson,  131 
Ky.  277,  20  L.  E.  A.,  N.  S.,  133,  115 
S.  W.  207;  Bionto  v.  Illinois  etc.  E, 
Co.,  125  La.  147,  27  L.  E.  A.,  N.  S., 
1030,  51  Soiith.  98;  Bangor  v.  Bruns- 
wick, 27  Me.  351;  Sumwalt  Ice  Co. 
V.  Knickerbocker  Ice  Co.,  114  Md. 
403,  80  Atl.  48;  Leistritz  v.  Amer- 
ican Zylonite  Co.,  154  Mass.  382,  S8 
N.  E.  294;  Stone  v.  Segnr,  11  Allen 
(Mass.),  568;  Eowell  v.  City  of 
Lowell,  11  Gray  (Mass.),  420;  Gil- 
bert V.  Ann  Arbor  E.  Co.,  161  Mich. 
73,  125  N.  W.  745;  Gordon  v.  Grand 
Eapids  &  I.  Ey.  Co.,  103  Mich.  379, 
61  N.  W.  549;  Barker  v.  Lewis  Pub. 
Co.,  152  Mo.  App.  706,  131  S.  W. 
924;  Euschenberg  v.  So.  Electric 
Co.,  161  Mo.  70,  61  S.  W.  626; 
Pledger   v.   Chkago   etc.  E.   Co.,   69 


Neb.  456,  95  N.  W.  1057;  Hirsch  v. 
New  York  etc.  E.  Co.,  50  Misc.  Eep. 
568,  99  N.  Y.  Supp.  431;  Waldele  v. 
New  York  C.  &  H.  E.  Ey.  Co.,  95 
N.  Y.  274,  47  Am.  Eep.  41;  Luby  v. 
Hudson  Eiv.  R.  Co.,  17  N.  Y.  131; 
Whitaker  v.  Eighth  Ave.  E.  Co..  51 
N.  Y.  295;  Eoehe  v.  Brooklyn  Ey. 
Co.,  105  N.  Y.  294,  59  Am.  Eep.  506, 
11  N.  E.  630;  Bumgardner  v.  South- 
ern E.  Co.,  132  N.  C.  438,  43  S.  E. 
948;  Balding  v.  Andrews,  12  N.  D. 
267,  96  N.  W.  305;  Smith  v.  Terri- 
tory, 11  Okl.  669,  69  Pac.  805;  Sulli- 
van v.  Oregon  Ey.  &  Nav.  Co.,  12 
Or.  392,  53  Am.  Eep.  364,  7  Pac. 
508;  Keefer  v.  Pacific  M.  L.  Ins. 
Co.,  201  Pa.  448,  88  Am.  St.  Eep. 
822,  51  Atl.  366;  Chapman  v.  Pen- 
dleton, 26  E.  L  573,  59  Atl.  928 ; 
Galveston  v.  Barbour,  62  Tex.  172, 
50  Am.  Eep.  519;  Cromeeues  v.  San 
Pedro  etc.  E.  Co.,  37  Utah,  475,  .\nti. 
Cas.  1912C,  307,  109  Pac.  10;  Wells 
v.  Boston  etc.  E.  Co.,  82  Vt.  108, 
137  Am.  St.  Eep.  987,  71  Atl.  1103; 
Smith  V.  Betty,  11  Gratt.  (Va.)  752; 
Sorenson  v.  Dundas,  42  Wis.  642; 
Kyner  v.  Portland  Gold  Min.  Co., 
184  Fed.  43,  106  C.  C.  A.  245;  Gar- 
ner V.  Stamford,  7  Ont.  L.  R.  50. 

18  Sloss-Sheffield  etc.  Co.  v.  Bibb, 
164  Ala.  62,  51  South.  345;  Belskis 
V.  Dering  Coal  Co.,  246  111.   62,  20 
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The  mere  fact  that  the  statement  is  in  narrative  form  will 
not  exclude  it,  if  it  was  actually  part  of  the  res  gestae.'^'' 
And  it  gains  nothing  in  strength  from  the  fact  that  it  is 
written.  If  an  oral  statement  is  not  admissible  as  part  of 
the  res  gestae,  the  mere  fact  that  it  is  in  writing  will  not 
render  it  competent.^*  It  goes  without  saying  that  the  con- 
verse of  this  proposition  is  equally  true — that  if  it  ts  admis- 
sible in  that  character,  it  makes  no  difference  whether  it  is 
oral  or  in  writing.  It  is,  of  course,  true  that  in  many 
cases  it  may  be  difficult  to  find  the  line  dividing  narrative 
from  contemporaneous  utterance,  and  in  such  cases,  as  has 
well  been  said,  if  the  narrative  bears  the  slightest  trace  of 
concoction  or  any  suspicion  of  device  or  afterthought,  it  will 
be  rejected.*® 

§  346  (349).  Cases  in  which  the  rule  is  relaxed. — The 
trend  of  judicial  decision  is  undoubtedly  in  the  direction  of 
relaxing  the  rule  of  absolute  and  identical  contemporan- 
eousness. Mr.  Justice  Swayne,  in  the  United  States 
supreme  court,  emphasizes  the  substitution  of  "nearly  con- 
temporaneous. "    * '  The  res  gestae  are  the  statements  of  the 

Ann.  Caa.  388,  9S  N.  E.  575;  Biggs  "  Murray  v.  Boston  &  M.  B.  E., 

V.  Northern  Pac.   E.   Co.,   60   Wash.  72  N.  H.  32,  101  Am.  St.  Eep.  660, 

292,    111    Pac.    162;    Cyborowski    v.  61  L.  E.   A.  495,  54  Atl.   298.     T^e 

Kinsman  Transit  Co.,  179  Fed.  440,  following     illnstrative     statement     is 

102   C.   C.   A.   586;   Peldman   v.   De-  contained     in     this      case:      "It     is 

troit  etc.  E.  Co.,  162  Mich.  486,  127  then    possible    to    say   that    the    deo- 

N.  W.  687;  Kimio  v.  San  Jose  etc.  laration,  while  verbally  a  mere  nar 

E.   Co.,   156  Cal.  379,  104  Pac.  986;  rative,  is  something  more,  and  may 

Kenney    v.    South    Shore    etc.    Fuel  be  for  that   reason   of   such   proba- 

Co.,   134  App.  Div.   859,   il9   N.  Y.  tive   force   as   to   be    admissible   as 

Supp.   363;   Houston  Electric  Co.  v.  evidence  upon  a  material  issue." 

Jones   (Tex.   Civ.   App.),   129   S.   W.  18  Wilson  v.  Sherlock,  36  Me.  295. 

863;  Coalgate  Co.  v.  Hurst,  25  Okl.  19  Hall  v.  State,  48  Ga.  607;   Sa- 

588,  107  Pac.  657;  Bionto  v.  Illinois  vannah   etc.   E.   Co.   v.   Holland,   83 

etc.  E.  Co.,  125  La.  147,  27  L.  B.  A.,  Ga.  257,  14  Am.  St.  Eep.  158,  10  S. 

N.    S.,    1030,   51    South.    98;    Dunlap  E.  200,  in  which  latter  ease  the  sub- 

V.  Chicago  etc.  E.  Co.,  145  Mo.  App.  ject  is  well  discussed  by  Bleckley, 

215,    129    S.    W.    262;    Northwestern  C.    J.     See,   also,   .Chappel    v.   John, 

Eedwood  Co.  v.  Dicken,  13  Cal.  App.  45   Colo.  45,  132  Am.  St.  Eep.  134, 

689,  110  Pac.  591;  Traylor  v.  Hollis,  16  Ann.  Oas.  854,  99  Pac.  44. 
45  Ind.  App.  680,  91  N.  E.  567. 
Erideuo*  II — S2 
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cause  made  by  the  assured  almost  contemporaneously  with 
its  occurrence,  and  those  relating  to  the  consequences  made 
while  the  latter  subsisted  and  were  in  progress.  Where 
sickness  or  affection  is  the  subject  of  inquiry,  the  sickness 
or  affection  is  the  principal  fact.  The  res  gestae  are  the 
declarations  tending  to  show  the  reality  of  its  existence, 
and  its  extent  and  character.  The  tendency  of  recent  ad- 
judications is  to  extend  rather  than  to  narrow  the  scope  of 
the  doctrine.  Eightly  guarded  in  its  practical  application, 
there  is  no  principle  iu  the  law  of  evidence  more  safe  in 
its  results.  There  is  none  which  rests  on  a  more  solid  basis 
of  reason  and  authority. ' '  2"  Parallel  with  this  new  line  of 
thought,  there  is  another  class  of  cases  which  hold  that  dec- 
larations may  in  some  cases  be  received,  although  made 
after  the  act.  in  question,  provided  they  were  uttered  after 
the  lapse  of  so  brief 'an  interval  and  in  such  connection  with 
the  principal  transaction  as  to  form  a  legitimate  part  of  it, 
and  when  it  is  plain  that  the  act  is  the  inducing  cause  of 
the  declaration.^^  For  example,  in  a  Massachusetts  case, 
upon  a  trial  for  murder,  a  witness  testified  that  at  the 
moment  the  fatal  stabs  were  given  he  heard  the  victim  cry 
out,  ' '  I  am  stabbed ! ' '  and  that  he  at  once  went  to  him  and 
reached  him  within  twenty  seconds  after  that,  and  that  he 
then  heard  him  say,  "I  am  stabbed!  I  am  gone — Dan 
Hackett  has  stabbed  me!"  Although  the  court  conceded 
that  testimony  as  to  declarations  of  this  character  should 

20  Travelers'  Ins.  Oo.  v.  Mosley,  37  Atl.  730;  State  v.  Epstein,  25  B. 
8  Wall.  (U.  S.)  397,  19  L.  Ed.  437,  I.  131,  55  Atl.  204;  Bliss  v.  State, 
and  note.  117  Wis.  596,  94  N.  W.   325;  John- 

21  Commonwealth  v.  Hackett,  2  son  v.  State,  8  Wyo.  49i,  58  Pao. 
Allen  (Mass.),  136;  Hanover  E.  Co.  761;  Hall  v.  American  M.  Aoc. 
V.  Coyle,  55  Pa.  396;  Otis  v.  Thorn,  Assn.,  86  Wis.  518,  57  N.  W.  366; 
23  Ala.  469,  58  Am.  Dec.  303;  Poole  v.  East  Tenn.  &  V.  G.  By.  Co., 
Augusta  Factory  v.  Barnes,  72  Ga.  92  Ga.  337,  17  S.  E.  267;  Travelers', 
217,  53  Am.  Eep.  838;  Kirby  v.  Com-  Protective  Assn.  v.  West,  102  Fed. 
monwealth,  77  Va.  681,  46  Am.  Eep.  226,  42  C.  C.  A.  284.  See  note  to 
747;  Missouri  Pae.  Ey.  v.  Baier,  37  Hawker  v.  Baltimore  etc.  E.  E.  Co., 
Neb.  235,  55  N.  "V^.  913;  Trenton  P.  36  Am.  Eep.  829,  and  to  Field  v. 
E.  Co.  V.  Cooper,  60  N.  J.  L.  219,  64  State,  34  Am.  Eep.  479. 

Am.  St.  Eep.  592,  38  L.  E.  A.  637, 


819  KES  GESTAE.  §  346  (349) 

be  restricted  within  narrow  limits,  it  was  held  that  the  dec- 
larations, although  made  after  the  homicidal  act,  were  in 
fact  a  part  of  the  transaction.^^  While  the  English  case 
already  mentioned  ^^  illustrates  the  •  strictness  of  the  one 
class  of  decisions  which  hold  that  the  declarations  must  be 
contemporaneous  with  the  act,  a  well-known  decision  of  the 
supreme  court  of  the  United  States  may  be  cited  as  one 
which  carries  the  more  liberal  rule  to  the  extreme  limit. 
In  the  case  referred  to,  the  action  was  on  a  life  insurance 
policy,  and  for  the  purpose  of  proving  that  the  death  was 
caused  by  falling  downstairs  at  night,  the  statement  of  de- 
ceased to  members  of  his  family  soon  after  the  alleged 
accident,  and  after  he  had  returned  to  his  room  were  held 
admissible.^*  The  cases  already  cited  sufficiently  illustrate 
the  fact  that  there  is  often  no  little  difficulty  in  determin- 
ing whether  the  declarations  are  so  far  contemporaneous 
with  the  main  fact  or  transactions  as  to  be  admissible,  and 
that  it  is  impracticable  to  fix,  by  any  general  rule,  any  exact 
instant  of  time  so  as  to  preclude  debate  and  conflict  of 
opinion  in  regard  to  this  particular  point.^^  So  long,  how- 
ever as  the  element  of  fabrication  is  absent,  and  no  sus- 
picious taint  of  preconceived  action  or  suggestion  of  de- 
sign is  present,  the  fact  that  there  is  a  slight  interval 
between  the  declaration  and  the  act,  and  that  they  are 
not    entirely    synchronous    will    not    affect    its    admis- 

22  Commonwealth  v.  Hackett,  2  95  Am.  Dee.  49;  Union  Casualty  etc. 
Allen  (Mass.))  136.  See  elaborate  Co.  v.  Mondy,  18  Colo.  App.  395,  71 
note  as  to  declarations  made  by  Pac.  677;  Travelers'  Ins.  Co.  v. 
wounded  persons  to  State  v.  Molisse,  Sheppard,  85  Ga.  751,  12  S.  E.  18; 
58  Am.  Eep.  184.  Green  v.  State,  154  Ind.  655,  67  N. 

23  Bex  V.  Bedingfield,  14  Cox  C.  E.  637;  Conklin  v.  Consolidated  E. 
C.  341.  See,  also,  note  to  State  v.  Co.,  196  Mass.  302,  13  Ann.  Gas.  857, 
Molisse,  58  Am.  Eep.  184.  See,  82  N.  E.  23;  Gilbert  v.  Ann  Arbor 
also,  the  Canadian  eases:  Beg.  v.  E.  Co.,  161  Mioh.  73,  125  N".  W.  745; 
Drain,  8  Man.  L.  E.  535;  The  Queen  Stevens  v.  Walpole,  76  Mo.  App. 
V.  Troop,  30  N.  S.  R.  339;  Basteraeh  213;  McElveen  v.  King,  88  S.  C. 
V.  Atkinson,  2  All.  439.  346,  70  S.  E.  801;  Stagner  v.  State, 

21  Travelers'  Ins.  Co.  v.  Mosley,  9  Tex.  App.  440;  Kirby  v.  Common- 
8  Wall.  (U.  S.)  397,  19  L.  Ed.  437.  wealth,    77    Va.    681,    46    Am.    Eep. 

23  People    V.   Vernon,   35   Cal.   49,       747. 
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sibility  as  part  of  the  res  gestae.^^  So  far  the  considera- 
tion of  the  subject  might  lead  to  the  understanding 
that  there  was  a  limitation  in  res  gestae  to  the  acts  or 
declarations  of  the  principals.  That  is  not  so.  The 
"things  done"  in  that  respect  means  just  what  the  phrase 
says,  and  therefore  things  done  or  said  spontaneously  by 
bystanders   are   relevant.^''    For   example,   in   a   Georgia 


28  Nelson  v.  State,  130  Ala.  83, 
30  South.  728;  Soto  v.  Territory,  12 
Ariz.  36,  94  Pac.  1104;  People  v. 
Vevnon,  35  Gal.  49,  95  Am.  Dee.  49 
Denver  City  Tramway  Co.  v.  Brum 
ley,  51  Colo.  251,  116  Pac.  1051 
Glover  v.  State,  89  Ga.  391,  15  S.  E 
496 ;  Louisville  etc.  R.  Co.  v.  Berry, 
2  Ind.  App.  427,  28  N.  E.  714 
Hutcheis  v.  Cedar  Kapids  etc.  K 
Co.,  128  Iowa,  279,  103  N.  W.  779 
Louisville  etc.  B.  Co.  v.  Onan,  33 
Ky.  Law  Bep.  462,  110  S.  W.  380 
State  v.  Foley,  113  La.  52,  104  Am. 
St.  Bep.  493,  36  South.  885;  State 
V.  Wagner,  61  Me.  178;  Common- 
wealth V.  McPike,  3  Gush.  (Mass.) 
181,  50  Am.  Dec.  727;  Gilbert  v. 
Ann  Arbor  B.  Co.,  161  Mich.  73,  125 
N.  W.  745;  Mobile  etc.  E.  Co.  v. 
Stinson,  74  Miss.  453,  21  South.  14, 
522;  State  v.  Lockett,  168  Mo.  480, 
68  S.  W.  563;  Lexington  v.  Fle- 
herty,  74  Neb.  626,  104  N.  W.  1056; 
Kupfersmith  v.  Law  etc.  Ins.  Co., 
SO  N.  J.  L.  432,  78  Atl.  223;  Casey 
V.  New  York  Cent.  etc.  R.  E.  Co., 
78  N.  Y.  518;  Firemen's  Ins.  Co.  v. 
Seaboard  etc.  E.  Co.,  138  N.  C.  42, 
107  Am.  St.  Rep.  517,  50  S.  E.  452; 
Smith  V.  Territory,  11  Old.  669,  69 
Pao.  805;  State  v.  Garrand,  5  Or. 
216;  Commonwealth  v.  Van  Horn, 
188  Pa.  143,  41  Atl.  469;  Shelton  v. 
Southern  E.  Co.,  86  S.  C.  98,  67  S. 
K.  899;  Malone  v.  Texas  etc.  E.  Co., 
49  Tex.  Civ.  App.  398,  109  S.  W. 
430;  Hawkes  v.  Chester,  70  Vt.  271, 


40  Atl.  727;  Andrews  v.  Common- 
wealth, 100  Va.  801,  40  S.  E.  935; 
Britton  v.  Washington  Water  Power 
Co.,  59  Wash.  440,  140  Am.  St.  Rep. 
858,  110  Pac.  20,  where  the  declara- 
tion of  a  boy,  as  soon  as  he  recov- 
ered consciousness,  eight  days  after 
an  injury,  was  admitted;  Sample 
V.  Consol.  Light  R.  Co.,  50  W.  Va. 
472,  57  L.  B.  A.  186,  40  S.  E.  597, 
694;  Charley  v.  Potthoff,  118  Wis. 
258,  95  N.  W.  124;  Mutual  etc.  Ins. 
Co.  V.  Newton,  22  Wall.  (U.  S.)  32, 

22  L.  Ed.  793;  Aveson  v.  Kinnaird, 
6  East,  188,  8  Bev.  Rep.  455,  102 
Eng.  Beprint,  1258. 

27  Appleton  v.  State,  61  Ark.  590, 
33  S.  W.  1066;  State  v.  Desroches, 
48  La.  Ann.  428,  19  South.  250;  State 
V.  Duncan,  116  Mo.  288,  22  S.  W. 
699;  Coll  V.  Baston  Transit  Co.,  180 
Pa.  618,  37  Atl.  89;  Butler  v.  Rail- 
way Co.,  143  N.  Y.  417,  42  Am.  St. 
Rep.  738,  26  L.  R.  A.  46,  38  N.  E. 
454;  Ganaway  v.  Dramatic  Assn., 
17  Utah,  37,  53  Pac.  830.  Other 
important  and  interesting  cases  are: 
Cromeenes  v.  San  Pedro  etc.  R.  Co., 
37  Utah,  475,  Ann.  Cas.  1912C,  307, 
109  Pac.  10;  Waller  &  Co.  v.  Camp, 
169  Ala.  275,  28  L.  R.  A.,  N.  S., 
1106,  52  South.  929;  Texas  etc.  E. 
Co.  V.  Marshall,  57  Tex.  Civ.  App. 
538,  122  S.  W.  946.  There  is  a 
Louisiana  case  (State  v.  Bellard,  50 
La.  Ann.  594,  69  Am.  St.  Bep.  461, 

23  South.  504),  where  it  was  held 
that  when  a  difficulty  occurs,  re- 
sulting   in    a    shooting,    killing,    or 
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case,''^  error  was  assigned  upon  the  refusal  of  the  court  to 
rule  out  the  testimony  of  a  witness  that  "immediately  after 
the  pistol  fired,  Sol.  Owens  asked  'Who  in  the  hell  was  that 
shot  me?'  and  Will  Strahan  spoke  and  says  it  was  Enos 
Knight  shot."  The  exclamation  was,  said  the  court,  ap- 
parently, admissible  as  a  part  of  the  res  gestae  of  the  homi- 
cide. So  in  a  civil  action  for  injuries  resulting  from  a 
railway  collision.  Upon  the  trial  it  was  an  important  issue 
in  the  case  whether  one  of  the  trains  stopped  or  did  not  stop 
before  entering  upon  the  crossing,  and  there  was  much 
evidence  both  ways  upon  this  question,  A  witness,  who 
lived  near  the  crossing  and  in  sight  thereof,  testified  that 
it  did  not  stop,  and  that  when  he  saw  it  approaching  the 
crossing  without  stopping,  and  before  the  collision,  he  re- 
marked to  his  wife  that  it  had  entered  upon  the  crossing 
without  stopping,  and  that  there  would  be  a  collision  there 
some  day.  The  court,  without  discussing  the  question,  held 
that  the  statement  to  the  witness '  wife  was  part  of  the  res 
gestae,  and  admissible.^^     It  is  scarcely  necessary  to  add 

other   alleged   offense,   the   exelama-  Dixon  v.   Northern  Pae.  E.   Co.,   37 

tions    of    bystanders    made    at    the  Wash.  310,  107  Am.  St.  Eep.  810,  2 

time    are  not  admissible  in  evidence,  Ann.  Cas.  620,  68  L.  K.  A.  895,  79 

as  part  of  the  res  gestae,  though  it  Pae.    943,    there    are    two    excellent 

is  claimed  that  they  "characterized"  illustrations,    one    of    the    admission 

the    act,    showing    that    it   was    not  of   evidence   as   res  gestae,   and  the 

done  by  the  accused,  but  by  others.  other   of   the   rejection    of   the    evi- 

This    is    against    the    entire    weight  denee    of    a    stranger,     not     to     be 

of  authority,  and  is  in  other  respects  found  at  the  time  of  the  trial,  and 

a   faulty   opinion,   in   that    it   cites  with    no    showing   of    circumstances 

State    V.   Desroehes,    supra,  as    au-  which  should  prompt  him  to  speak 

thority      for      the      inadmissibility,  the   truth.     In    Shadowski   v.    Pitts- 

whereas   the   syllabus   by   the   court  burg   E.    Co.,   226   Pa.   537,    75    Atl. 

in   that   case   says:    "In   case   of   al-  730,   the   statement   of   a   bystander 

leged  burglary,  the  impulsive  utter-  was  rejected,  but  it  was  a  voluntary 

ances   of   a   member   of   the  family,  profane    exclamatory    remark    made 

in  the  presence  of  the  accused,  and  by  himself   prior   to   the   happening 

while  he  is  in  the  act  of  committing  of  the  accident  and  made  to  no  one 

the   crime   charged,  as   part   of    the  in  particular,   and  not   even   in   the 

res  gestae,  is  evidence."  presence  of  any  of  the  parties  con- 

28  Knight  v.  State,  114  Ga.  48,  88  cerned.     In    addition,    he    gave    evi- 
Am.  St.  Eep.  17,  39  S.  B.  928.  dence    of    what    he    saw    and    what 

29  Missouri   etc.   E.   Co.   v.    Vance  happened,  .  and     his     soliloquy     was 
(Tex.  Civ.  App.),  41  S.  W.  167.     In  properly  excluded. 
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that  the  quality  of  the  statements  does  not  affect  their  ad- 
missibility. It  makes  no  difference  whether  they  are  self- 
serving;^"  whether  they  are  statements  which  would 
otherwise  be  privileged,  such  as  between  husband  and 
wife;^^  whether  they  would  otherwise  be  expressions  of 
opinion;*^  or  whether,  if  the  cause  were  a  criminal  one, 
they  would  have  to  have  been  accompanied  by  the  formali- 
ties which  the  criminal  laws  demand.  In  a  Missouri  ac- 
tion for  damages  for  the  death  of  the  plaintiff's  husband, 
in  consequence  of  a  switch  being  left  open  on  the  defend- 
ant's track,  testimony  was  tendered  of  a  statement  by  the 
decedent,  immediately  after  the  accident,  and  when  he  be- 
came conscious.  Wagner,  J.,  in  delivering  the  opinion  of 
the  court,  said:  "As  a  dying  declaration  it  was  clearly 
inadmissible,  for  the  modern  decisions  clearly  establish  the 
doctrine  that  the  rule  permitting  dying  declarations  to  be 
given  in  evidence  applies  exclusively  to  criminal  prosecu- 
tions for  felonious  homicides,  and  has  no  reference  to  civil 
cases.  But  every  declaration  of  a  deceased  person  is  not 
to  be  rejected  upon  this  principle.  Where  a  declaration 
is  made  by  a  deceased  person  contemporaneously,  or  nearly 
so,  with  a  main  event,  by  whose  consequence  it  is  alleged 
he  died,  as  to  the  cause  of  that  event,  though  generally  the 
declarations  must  be  contemporaneous  with  the  event,  yet 

30  Where  the  proof  of  death  in  an  31  In     State     v.     Middleham,     62 

action  on  a  policy  of  insurance  con-  Iowa,    150,    17    N.    W.    446,    it    was 

sisted    of     circumstantial    evidence,  held  that  the  testimony  of  a  witness 

indicating    the    suicide    of    the    de-  who  testified  in  a  homicide  ease  that 

ceased     in     disappearing     from     a  he  heard  the  prisoner's  wife  say,  in 

steamer   at   night,   leaving   his   coat  presence    of    the    prisoner,    "he    has 

and  hat  and  valise  and  a  letter  to  killed  my  boy;  he  struck  him  right 

the    captain    in    his    stateroom,    ex-  over  my  shoulder.     See  the  blood  of 

pressing  his  intention  to  go  over  the  my   boy    on    my   sleeve.     Take    him 

side  of  the  steamer,  and  so  get  rid  away;  I  never  want  to  see  him,"  was 

of    the    trials    and    troubles    of   life  admissible. 

and  avoid  a  funeral,   such  letter  is  32  Mutual    Life    Ins.    Co.    v.    Till- 

admissible    in    evidence    as    part    of  man,  84  Tex.  31,  19  S.  W.  294;  State 

the  res  gestae,  and  is  not  objection-  v.  Mace,  118  N.   C.  1244,  24  S.  E. 

able  on  the  ground  that  it  is  self-  798. 
serving:   Rogers  v.   Manhattan  Life 
Ins.  Co.,  1S8  Cal.  285,  71  Pac.  348. 
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where  there  are  any  connecting  circnmstances,  they  may, 
even  when  made  some  time  afterward,  form  a  part  of  the 
whole  res  gestae." ^^ 

§  347  (350).    Time  through  which  res  gestae  may  extend. 

It  is  necessary  to  note  here  that  the  attention  has  hitherto 
been  directed  rather  to  the  occurrence  of  a  single  principal 
event,  but  it  is  well  settled  that  the  main  transaction  is  not 
necessarily  confined  to  a  particular  point  of  time.  The  act 
or  transaction  may  be  completed  in  a  moment,  or,  if  there 
are  connecting  circumstances,  it  may  extend  through  a 
period  of  days  or  weeks,  or  even  months.  As  illustrated 
by  Wharton,  "if  in  one  of  our  streets  there  is  an  unex- 
pected collision  between  two  men,  entire  strangers  to  each 
other,  then  the  res  gestae  of  the  collision  are  confined  within 
the  few  moments  that  it  occupies.  Wlien  again  there  is  a 
social  feud  in  which  two  religious  factions,  as  in  the  case 
of  the  Lord  George  Gordon  disturbances  or  of  the  Philadel- 
phia riots  of  1844,  are  ai'rayed  against  each  other  for 
weeks,  and  so  much  absorbed  in  the  collision  as  to  be  con- 
scious of  little  else,  then  all  that  such  parties  do  and  say 
under  such  circumstances  is  as  much  part  of  the  res  gestae 
as  the  blows  given  in  homicides  for  which  particular  prose- 
cutions may  be  brought. ' '  ^*  On  this  principle  the  declara- 
tions of  bankrupts  on  going  from  and  returning  home  have 
been  received  for  the  purpose  of  showing  the  motive 
and  cause  of  absence,  although  a  considerable  time  had 
elapsed  ;^^  and  the  declarations  of  persons  made  at  the  time 

33  Brownell  v.  Paoifle  E.  Co.,  47  Life  Ins.  Co.  v.  Hillmon,  145  V.  S. 
Mo.    239.  285,  36  L.  Ed.  706,  12  Sup.  Ct.  Rep. 

34  1  Whart.  Ev.,  §  258;  Lake  90;  Ridley  v.  Gyde,  9  Bing.  349, 
Shore  &  M.  S.  Ry.  Co.  v.  Herriok,  131  Eng.  Reprint,  646;  Rawson  v. 
49  Ohio  St.  25,  29  N.  E.  1052;  Small  Haigh,  2  Bing.  99,  130  Eng.  '  Ke- 
V.  Williams,  87  Ga.  681,  13  S.  E.  589;  print,  242;  Smith'  v.  Cramer,  1 
Linck  V.  Vorhauer,  104  Mo.  App.  Bing.  N.  C.  585,  131  Eng.  Reprint, 
368,  79  S.  W.  478   (two  years).  1242;   Vaeher  v.  Cocks,   1  Moody  & 

35  Bateman  v.  Bailey,  5  Term  Rep.  M.  353,  1  Barn.  &  Ad.  145,  109  Eng. 
512,  101  Eng.  Reprint,  288;  Roueh  Reprint,  741;  Thomas  v.  Connell,  4 
V.   Great  Western  Ry.   Co.,   1  Q.  B.  Mees.  &  W.  267,  1  H.  &  H.  189. 

61,  113  Eng.  Reprint,  1049;  Mutual 
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of  going  and  returning  have  been  received  as  evidence  of 
this  intention,  when  the  issue  related  to  the  domicile  of  the 
person,^®  or  when  it  was  claimed  that  a  debtor  has  ab- 
sconded.^'' The  courts  have  held  declarations  of  a  servant, 
at  the  time  of  leaving  his  master's  service,  to  be  competent 
evidence,,  in  actions  between  third  persons,  of  his  reasons 
for  doing  so.^^  And  the  supreme  court  of  Ohio  has  held 
that,  for  the  purpose  of  proving  that  a  person  was  at  a  rail- 
road station  intending  to  take  passage  on  a  train,  previous 
declarations  made  by  him  at  the  time  of  leaving  his  hotel 
were  admissible.**  In  such  cases  the  declarations,  whether 
verbal  or  consisting  of  letters,  have  been  received  on  the 
ground  that  they  were  a  continuous  act  which  showed  the 
intention  of  the  person  whose  motives  were  in  question.*'^ 
The  rule  applicable  to  such  declarations  of  intention  is 
well  stated  in  a  United  States  supreme  court  decision.*^ 
"Wherever  the  bodily  or  mental  feelings  of  an  individual 
are  material  to  be  proved,  the  usual  expressions  of  such 
feelings  are  original  and  competent  evidence.     Those  ex- 

36  Bateman  v.  Bailey,  5  Term  Rep.  Person's    Acts    and    Declarations    on 
512,    101    Eng.    Eeprint,    288;    Eaw-  Question    of    Domicile,"    to    Holt    v. 
son  V.  Haigh,  2  Bing.  99,  130  Eng.  Hendee,  21   Ann.   Gas.  206. 
Eeprint,  242;  Newman  v.  Stretch,  1  38  Hadley  v.  Carter,  8  N.  H.  40  p 
Moody   &  M.   388;   Eidley  v.   Gyde,  Elmer  v.   Pessenden,   151   Mass.   359, 
9  Bing.  349,  131  Eng.  Reprint,  646;  5  l    R.  A.  724,  24  N.  E.  208. 
Smith  V.  Cramer,  1  Bing.  N.  C.  585,  39  ^ake  Shore  &  M.  S.  E.  v.  Her- 
131  Eng.  Reprint,  1242;  The  Venus,  ^^  qj^.^  g^_          29  N.  E.  1052. 
8  Cranch    (U.  S.),  278,  3  L.  Ed.  553;  g^^;  ^^^^^   ^^^^^^^   '^    ^^^^^^^^    ,5 
Gorham  v.  Canton,  5  Greenl.   (Me.)  j^^^^_        _  ^               ^^^^^^  ^    ^^^ 
266,  17  Am.  Dec.  231;  Richmond  v.  5   ^^_   ggg     ^^   ^^    ^^^    23  j. 
Thomaston,    38    Me.    232;    CornviUe  ^.^^^^^  ^,_  g^^^^^^^  3  ^^^_   ^^^^^^^ 
V.  Brighton,  39  Me.  333;  Thorndike  ^_  Tyngsborough,  9  Gush. 
V.    Boston,    1    Met.     (Mass.)      242;  '^ 

Kilburn  v.  Bennett,  3  Met.  (Mass.)  '                        „            „. 

199;     Salem     v.     Lynn,      13     Met.  *"  ^"^^^^l   ^^*«   ^"^^^    ^°-   ^-   ^^"- 

(Mass.)    544;    Carroll     4.    State,     3  ^°^'  1*^  V.  S.  285,  36  L.  Ed.  706, 

Humph.    (Ten:;.)'  315;   Matzenbaugh  ^^  Sup.  Ct.  Rep.  909,  and  cases  cited; 

V.   People,   194   111.   108,   88   Am.   St.  ^^^^°°   '•   ^^'S^'   ^   ^'°S-   ^^'    ^^^ 

Rep.  134,  62  N.  B.  546;    Bigelow  y.  ^""S-   Eeprint,   242;   New  Milf ord  v. 

Bear,  64  Kan.  887,  6»Pa.^.  73;  Cham-  Sherman,    21    Conn.    101;    Marsh   y. 

bers   V.   Prince,   75   Fed.   176.  »^^"'  ^4  Vt.  363. 

37  Brady   v.   Parker,   67    Ga,    636.  «  Travelers'  Ins.  Co.  v.  Mosley,  S 
See  note  on  "Respective  Weight  of  Wall.  (U.  S.)  397,  19  L.  Ed.  437. 
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pressions  are  tLe  natural  reflexes  of  what  it  might  be  im- 
possible to  show  by  other  testimony.  If  there  be  such 
other  testimony,  this  may  be  necessary  to  set  the  facts  thus 
developed  in  their  true  light,  and  to  give  them  their  proper 
effect.  As  independent,  explanatory  or  corroborative  evi- 
dence, it  is  often  indispensable  to  the  due  administration 
of  justice.  Such  declarations  are  regarded  as  verbal  acts, 
and  are  as  competent  as  any  other  testimony,  when  relevant 
to  the  issue.  Their  truth  or  falsity  is  an  inquiry  for, the 
jury."" 

§  348  (351).  The  statements  or  acts  must  be  part  of  a 
transaction. — From  whatever  point  of  view  a  given  cir- 
cumstance is  regarded  in  connection  with  its  admissibility 
as  one  of  the  res  gestae,  it  is  absolutely  essential  that  the 
claim  shall  be  founded  on  its  being  one  of  the  immediate 
family  of  facts  which  relevantly  constitute  the  real  sub- 
ject matter.  Does  it  belong  to  it,  or  has  it  only  a  distant 
relation  and  relevancy?  If  it  is  no  part,  then  the  admis- 
sion, if  at  all,  must  be  based  on  ground  other  than  res 
gestae.  Although,  as  we  have  seen,  different  tribunals  do 
not  agree  as  to  the  degree  of  strictness  or  liberality  with 
which  they  apply  the  rule  that  the  declaration  should  be 
contemporaneous  with  the  transaction  in  issue,  there  is  no 
doubt  but  that  the  declaration  must  be  a  part  of  such  trans- 
action, and  that  it  must  illustrate  or  explain  it.  ' '  The  dec- 
larations must  be  calculated  to  unfold  the  nature  and 
quality  of  the  facts  which  they  are  intended  to  explain ;  they 
must  so  harmonize  with  those  facts  as  to  form  one  trans- 
action.    There  must  be  a  transaction  of  which  they  are  con- 

42  See,  also,  cases  in  which  Mu-  363,  83  Am.  St.  Eep.  383,  84  N. 
tual  Life  Ins.  Co.  v.  Hillmon,  supra,  W.  101,  holding  in  personal  injury- 
was  approved:  Rogers  v.  Manhattan  case  declarations  of  person  as  to 
Life  Ins.  Co.,  138  Cal.  285,  71  Pae.  purpose  in  doing  acts  made  at  or 
348,  holding  in  action  on  life  policy,  about  time  of  act  admissisble;  The 
where  insured  boarded  steamer  and  San  'Rafael,  141  Fed.  270,  27  0.  C. 
was  never  seen  again,  letters  left  A.  388,  declarations  of  intention  to 
in  stateroom  indicating  intention  to  take  certain  trip  on  boat  admissible 
commit  suicide  admissible;  Math-  to  prove  declarant  was  on  boat  and 
■ews  T.  Great  Northern  Ey.,  81  Minn.  was   killed  in   collision. 
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sidered  a  part ;  they  must  be  concomitant  with  the  principal 
act,  and  so  connected  with  it  as  to  be  regarded  as  the  result 
and  consequence  of  coexisting  motives.  ""'^  In  other  words, 
they  must  be  the  spontaneous  outcome  from  the  nucleus  of 
the  given  transaction,  and  spontaneity  is  of  equal  moment 
with  contemporaneity.  Hence,  if  there  is  reason  to  sup- 
pose that  the  declarations  are  not  the  natural  and  spon- 
taneous utterance  of  the  declarant,  but  that  they  are 
premeditated  or  designed  for  a  purpose,  they  sre  inadmis- 
sible; and  if  sufficient  time  has  elapsed  to  give  an  oppor- 
tunity for  deliberation  or  the  fabrication  of  evidence,  the 
declarations  cannot  be  deenied  a  part  of  the  res  gestae.^* 
Declarations  are  not  admissible  as  part  of  the  res  gestae 
when  they  merely  explain  acts  which  would  not  be  admis- 
sible in  evidence  without  such  declarations.*®  Thus,  a 
letter  written  immediately  after  the  transaction  is  no  part 
of  the  res  gestae.*^    But  letters  or  declarations  made  imme- 


•*3  Tilson  V.  Terwilliger,  56  N.  Y. 
732;  Meek  v.  Perry,  36  Miss.  190; 
People  V.  Vernon,  35  Cal.  49,  95 
Am.  Dec.  49,  and  extended  note; 
Mitehum  v.  State,  11  Ga.  615;  Han- 
dy V.  Johnson,  5  Md.  450;  Rut- 
land V.  Hatliorn,  36  Ga.  380;  Leach 
V.  Oregon  Short  Line  R.  Co.,  29 
Utah,  285,  110  Am.  St.  Rep.  708,  81 
Pac.  90.  As  to  how  near  the  main 
transaction  declarations  must  be 
made  in  order  to  constitute  part  of 
the  res  gestae,  see  note  to  Ohio  etc. 
E.  Co.  T.  Stein,  19  L.  E.  A.  733.  See, 
also,  the  recent  cases:  Staples  v. 
Steed  (Ala.  App.),  60  South.  499; 
St.  Louis  B.  Co.  V.  Waters  (Ark.), 
152  S.  W.  137;  Curtis  v.  Armagast 
(Iowa),  138  N.  W.  873;  Lewiston 
etc.  Deposit  Co.  v.  Shackford 
(Mass.),  100  N.  E.  828;  Johnson  v. 
Clark  Motor  Co.  (Mich.),  139  N.  W. 
30;  Emerson  v.  Butte  El.  E.  Co!,  46 
Mont.  454,  129  Pae.  319;  Phelps  v. 
Bergers  (Neb.),  139  N.  W.  632; 
Scully   V.    Scully,   139   N.   Y.   Supp. 


622;  Goetz  v.  Merchants'  Bank  (N. 
D.),  138  N.  W.  10;  Canham  v.  Rhode 
Island  Co.  (E.  I.),  85  Atl.  1050; 
First  Nat.  Bank  v.  Harvey  (S.  D.), 
137  N.  W.  365;  National  State  Bank 
V.  Eicketts  (Tex.  Civ.  App.),  152 
S.  W.  646;  Harrison  v.  United 
States,  200  Fed.  662. 

■ti  Galveston  City  v.  Barbour,  62 
Tex.  172,  50  Am.  Eep.  519;  People 
V.  Davis,  56  N.  Y.  95;  Cleveland  etc. 
E.  Co.  V.  Mara,  26  Ohio  St.  185.  See 
note,  People  v.  Vernon,  95  Am.  Dec. 
64. 

■40  Gresham  Hotel  Co.  v.  Manning, 
Ir.  Eep.  1  C.  L.  125. 

*6  Small  V.  Gilman,  48  Me.  506. 
See  the  following  recent  cases: 
Bessierre  v.  Alabama  etc.  R.  Co. 
(Ala.),  60  South.  82;  Washburn  v. 
State  Bank,  86  Kan.  468,  121  Pae. 
515;  Louisville  etc.  R.  Co.  v.  Moore 
(Ky.),  150  S.  W.  849;  Herman  v. 
Oehrl,  116  Md.  512,  82  Atl.  161; 
Bernard  v.  Grand  Rapids  Paper  Box 
Co.    (Mich.),   136   N.   W.   374;   Hed- 
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diately  preparatory  to  the  litigated  act  may  be  received  if 
they  tend  to  give  character  to  and  illustrate  the  act  in 
question.  Thus,  upon  the  question  whether  a  person  left 
a  certain  place  with  a  certain  other  person,  letters  in  which 
he  stated  his  intention  to  leave  it  with  that  person,  which 
were  written  and  mailed  by  him  to  his  family  at  that  place 
shortly  before  the  time  when  other  evidence  tends  to  show 
that  he  left  the  place,  are  competent  evidence  of  such  in- 
tention.*'^ And  inasmuch  as  such  declarations  must  be 
part  of  the  transaction,  it  makes  little  difference  whether 
they  precede,*^  coincide  *"  or  follow  the  main  transaction.^" 


lund  V.  Minneapolis  etc.  E.  Co. 
(Minn.),  139  N.  W.  603;  Canham  v. 
Rhode  Island  Co.  (R.  I.),  85  Atl. 
1050;  Texas  Cent.  E.  Co.  v.  Dumas 
(Tex.  Civ.  App.),  149  S.  W.  543; 
Taylor  v.  Spokane  etc.  E.  Co. 
(Wash.),  130  Pae.  506;  Cohodea  v. 
Menominee  etc.  Co.,  149  Wis.  308, 
135  N.  W.  879. 

«  Mutual  Life  Ins.  Co.  v.  Hill- 
mon,  145  TJ.  S.  285,  36  L.  Ed.  706,  12 
Sup.  Ct.  Eep.  909;  HinehclifEe  v. 
Koontz.  121  Ind.  422,  16  Am.  St.  Rep. 
403,  23  N.  E.  271;  Lake  Shore  &  M. 
S.  Ey.  Co.  V.  Herrick,  49  Ohio  St. 
25,  29  N.  E.  1052;  McDowell  v.  Gold- 
smith, 6  Md.  319,  61  Am.  Dee.  305. 
Declarations  of  a  servant  made  at 
the  time  of  leaving  service  as  to 
his  reasons  for  doing  so  are  admis- 
sible in  actions  between  third  per- 
sons: Hadley  v.  Carter,  8  N.  H.  40; 
Elmer  v.  Fessenden,  151  Mass.  359, 
5  L.  E.  A.  724,  24  N.  E.  208.  See 
the  following  recent  cases:  Healy  v. 
Chicago  City  E.  Co.,  160  111.  App.  7; 
Owensboro  City  E.  Co.  v.  Eowland 
(Ky.),  153  S.  W.  206;  Cecil  Paper 
Co.  V.  Nesbitt,  117  Md.  59,  83  Atl. 
254;  Marlatt  v.  Erie  E.  Co.,  139  N. 
Y.  Supp.  771;  Harris  v.  Delaware 
etc.  E.  Co.,  82  N.  J.  L.  456,  82  Atl. 
881. 

*8  On  a  trial  for  murder,  it  was 
siown   that   the   deceased   stated   to 


the  witnesses  that  he  had  just  seen 
the  defendant  going  down  a  slough, 
about  one  hundred  yards  distant, 
with  a  shotgun.  Three  or  four  min- 
utes later  the  sound  of  a  gun  was 
heard,  and  going  to  the  slough  the 
witnesses  found  the  deceased  mor- 
tally wounded  with  buckshot,  and 
he  then  stated  to  them  that  the 
defendant  shot  him.  It  was  held 
that  both  declarations  were  com- 
petent as  res  gestae:  Washington  v. 
State,  19  Tex.  App.  521,  53  Am.  Eep. 
387.  In  Flynn  v.  State,  43  Ark.  289, 
there  is  a  ruling  which  is  sometimes 
mistaken  for  a  conflict.  The  cir- 
cumstances in  the  Arkansas  case 
were  peculiar,  in  that  the  person 
who  was  being  shot  at,  and  who  was 
running  away,  did  not  appear  at  the 
trial,  and  the  witness  testified  to  a 
conversation  with  him,  he,  the  wit- 
ness, not  being  a  bystander.  See, 
also,  last  section. 

■49  See  cases  already  cited. 

50  Conklin  v.  Consolidated  Ry.  Co., 
19€  Mass.  302,  13  Ann.  Cas.  857,  82 
N.  E.  23.  We  perceive  no  logical 
difference  in  the  application  of  this 
principle  between  declarations  made 
before  and  those  made  after  the 
event  in  question:  Mobile  etc.  E. 
Co.  V.  Ashcraft,  48  Ala.  15;  San 
Antonio  etc.  Ry.  v.  Eobinson,  73 
Tex.'  277,  11  S.  W.   327;   Louisville 
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§  349  (352).  Declarations  as  to  bodily  feelings.— The 
proper  exclusion  of  narrative  leaves  only  for  considera- 
tion those  voluntary  declarations  which  are  received, 
closely  scrutinized,  and  rigidly  tested  for  spontaneity. 
First  utterances  are  of  first  importance,  and  we  have  al- 
ready shown  that  the  interval  of  time  between  the  main 
transaction  and  the  first  statement  or  declaration  is  unim- 
portant.^' Whenever  it  becomes  material  to  show  a  per- 
son's condition  of  health,  or  motives,  or  state  of  mind, 
such  person's  declarations  may  often  be  received  in  evi- 
dence for  such  purpose,  provided  the  requisites  already 
pointed  out  are  complied  with;  and  it  appears  that  such 
statements  are  spontaneous  and  undesigned,  and  that  they 
illustrate  the  facts  which  are  the  subject  of  inquiry.''^  In 
some  of  the  decisions  the  utterances  are  limited  to  groans 
and  exclamations,  and  other  involuntary  exclamations  of 
pain.^^  But  in  others,  assertions  and  complaints  as  to 
present  feeling  are  received  more  liberally.^*     But  on  the 


etc.  R.  V.  Stewart,  56  Fed.  808,  6 
C.  G.  A.  147.  See,  also,  Gilbert  v. 
Ann  Arbor  R.  Co.,  161  Mich.  73,  125 
N.  W.  745,  and  cases  already  cited. 

51  See,  also,  Fulcher  v.  State,  'iS 
Tex.  App.  465,  13  S.  W.  750. 

52  State  V.  Hutchinson,  95  Iowa, 
566,  64  N.  W.  610;  Hatch  v.  Fuller, 
131  Mass.  574;  Mayo  v.  Wright,  63 
Mich.  32,  29  N.  W.  832;  Gosa  v.  Rail- 
way Co.,  67  S.  C.  347,  45  S.  E.  810. 

.  See,  also,  §  347,  ante. 

53  Green  t,  Pacific  L.  Co.,  130  Cal. 
435,  62  Pac.  747;  Wilkins  v.  Wil- 
mington, 2  Marv.  (Del.)  132,  42  Atl. 
418;  Keller  v.  Gilman,  93  Wis.  9,  66 
N.  W.  800.  See  note  on  "Admis- 
sibility in  Evidence  of  Exclamations 
and  Expressions  of  Pain  in  Actions 
Involving  Bodily  Injuries,"  to  Fed- 
eral Betterment  Co.  v.  Beeves,  15 
Ann.  Cas.  799.  See,  also,  the  follow- 
ing recent  cases:  Alabama  etc.  R.  Co. 
V.  Heald  (Ala.),  59  South.  461; 
Washington  etc.  El.  Co.  v.  Wright, 


38  App.  D.  C.  268;  Southern  R.  Co. 
V.  Parham,  10  Ga.  App.  531,  73  S.  E. 
763;  Guilfoil  Con.  Co.  v.  Clark  (Ind. 
App.),  99  N.  B.  777;  Vernon  v.  Iowa 
etc.  Assn.  (Iowa),  138  N.  W.  696; 
Kington  Coal  Co.  v.  Aaron,  147  Ky. 
480,  144  S.  W.  371;  Pruner  v.  De- 
troit United  R.  (Mich.),  139  N.  W. 
48;  Jewell  v.  Excelsior  Powder  Mfg. 
Co.  (Mo.  App.),  149  S.  W.  1045; 
Greener  v.  General  Electric  Co.,  153 
App.  Div.  439,  138  N.  Y.  Supp.  273; 
Moulton  v.  St.  Johns  Lumber  Co.,  61 
Or.  62,  120  Pac.  1057;  Cohodes  v. 
Menominee  etc.  Co.,  149  Wis.  308, 
135  N.  W.  879;  Knox  t.  Robbins 
(Tex.  Civ.  App.),  151  S.  W.  1134. 

54  Indiana  R.  Co.  v.  Maurer,  160 
Ind.  25,  66  N.  E.  156;  Keyes  v. 
Cedar  Falls,  107  Iowa,  509,  78  N.  W. 
227;  Oliver  v.  Railway  Co.,  65  S.  C. 
1,  43  S.  E.  307;  Northern  Pac.  Ry. 
Co.  V.  Urlin,  158  V.  S.  271,  39  L. 
Ed.  977,  15  Sup.  Ct.  Rep.  840;  Bag- 
ley  V.  Mason,  69  Vt.  175,  37  Atl. 
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grounds  already  stated,  such  declarations  are  confined  to 
the  present  condition  of  the  declarant.  Such  evidence  is 
not  to  be  extended  beyond  the  necessity  on  which  the  rule 
is  founded.  Anything  in  the  nature  of  narrative  or  state- 
ment is  to  be  carefully  excluded;  and  testimony  is  to  be 
confined  strictly  to  such  complaints,  exclamations  and  ex- 
pressions as  usually  and  naturally  furnish  evidence  of  a 
present  existing  pain  or  malady.^^  The  rule  admitting  the 
declarations  of  a  party  expressive  of  pain  and  bodily  feel- 
ing in  his  own  behalf  was  adopted  with  reluctance  and  has 
been  generally  cautiously  applied.  The  danger  that  the 
admission  of  such  declarations  may  lead  to  the  fabrication 
of  evidence  is  sufficient  reason  for  receiving  them  only  with 
caution  and  scrutiny.  In  a  New  York  case  it  was  held  that, 
although  natural  expressions  of  pain,  such  as  moans,  sighs, 
or  screams,  might  be  admissible,  the  mere  statement  of  a 
party  made  long  after  the  injury  that  he  suffered  pain 
ought  not  to  be  admitted,  as  in  any  degree  corroborative 
of  his  testimony  as  to  the  extent  of  his  pain,®*  Each  case 
must,  however,  be  judged  by  its  own  attendant  circum- 
stances. All  that  the  text-writer  may  do  is  to  point  the 
impossibility  of  framing  a  general  rule,  and  the  courts 
are  coming  to  recognize  this.  Where  any  ground  for  sus- 
picion exists,  and  it  invariably  betrays  itself  in,  an  atmos- 
phere of  scheming  or  machination,  the  courts  are  prompt 
to  reject  the  testimony."''     The  nature  of  the  declaration 

287.     As  to  admissibility  of  expres-  Ga.    785,   21   S.    B.    67.     Statements 

sions  or  statements  of  present  pain  of  the  plaintiff,  made  long  after  the 

made  during  sickness  or  subsequent  accident,  that  he  suffered  pain  and 

to    injury,    see    note    to    Mississippi  could  not  perform  certain  work  are 

Cent.   B.   R.   Co.   v.   Turnage,   24   L.  inadmissible:  Winter  v.  Central  Iowa 

E.  A.,  N.  S.,  253.  Ey.  Co.,  74  Iowa,  448,  38  N.  W.  154. 

55  Bacon     t.     Charlton,     7     Gush.  56  Roche  v.  Brooklyn  Ey.  Co.,  105 

(Mass.)   581;  Eoosa  v.  Boston  Loan  N.  Y.  294,  59  Am.  Bep.  506,  11  N. 

Co.,  132  Mass.  439;   Central  Ey.  Co.  E.   630. 

V.  Smith,  76  Ga.  209,  2  Am.  St.  Bep.  57  People  v.  Dewey,  2  Idaho,   79, 

31;    Keley    T.    Detroit    Ey.    Co.,    80  83,  6  Pae.  103;  Atchison  etc.  R.  Co. 

Mich.  237,  20  Am.  St.  Eep.   514,  45  v.  Logan,  65  Kan.  748,  70  Pac.  878; 

N.  W.  90;  Firkins  r.  Chicago  G.  W.  Jackson    v.    Commonwealth,   18    Ky. 

Ey.  Co.,  61  Minn.  31,  63  N.  W.  172;  Law  Eep.  670,  37  S.  W.   847;   Fitz- 

Eoach  V.  Western  &  A.  Ey.  Co.,  93  gerald  v.  Commonwealth,  9  Ky.  Law 
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invariably  furnislaes  some  guide  as  to  its  premeditation  or 
otherwise.  This  is  advantageously  discussed  in  one  of  the 
cases  approving  what  is  familiarly  known  as  the  Mosley 
case.''*  A  man,  having  fallen  by  night  into  an  excavation, 
was  asked  how  he  came  to  be  there,  and  said  he  fell  in. 
He  was  next  asked,  "Was  there  no  light?"  and  replied 
there  was  none.  Having  died  from  his  injuries,  an  action 
was  brought  by  his  administratrix  and  testimony  given, 
over  objection,  of  his  statement  as  part  of  the  res  gestae. 
The  court  carefully  discriminated  between  the  first  and 
second  statements  on  the  ground  that  as  to  the  second  one, 
the  declarant  was  going  back  of  the  immediate  cause  that 
led  to  the  fall.  "When  an  injured  man,  shortly  after  his 
injury,  while  still  suffering  intensely,  is  found  at  the  bottom 
of  a  deep  hole,  and  is  asked,  'How  did  you  come  to  fall  in 
here?'  and  answers,  'Ko  lamp  put  there,'  it  is  difficult  to 
discriminate  the  case  from  the  Mosley  case.  The  question 
assumes  a  fall  as  the  immediate  cause  of  the  injury,  and 
the  mind  of  the  injured  man  is  perhaps  for  the  first  time 
since  the  injury  directed  to  the  cause  of  the  fall.  His 
answer  may  have  been  unpremeditated,  spontaneous,  invol- 
untary. It  enables  comprehension  of  the  principal  fact — 
the  injury — and  is  in  some  sense  rather  intimately  related 

thereto The  declaration  that  there  was  no  light  was 

made  in  answer  to  a  suggestively  leading  question.  It  was 
a  part  of  a  conversation  on  the  subject  of  the  presence  or 
absence  of  a  light  ....  it  is  clear  that  Pringle's  (the  plain- 
tiff's  intestate  who  had  sustained  a  fatal  injury)  declara- 
tions as  to  the  absence  of  the  light  was  an  apt  and  reasoned 
reply  to  a  question.  He  was  clearly  not  in  such  pain  as 
to  be  incapable  of  reasoning,  reflecting,  and,  if  he  thought 
fit,  making  a  possibly  untrue  and  self-serving  declaration. 
In  no  sense  can  we  consider  Pringle's  declaration  that 
there  was  no  light  as  an  involuntary,  exclamatory,  spon- 

Rep.   664,   6   S.   W.    152;    Kraner   v.  v.  State  (Tex.  Civ.  App.),  U  S.  W. 

State,  61  Miss.  158;  Estell  v.  State,  174. 

51  N.  J.  L.  182,  17  Atl.  118;  Brown  ''  Travelers'  Co.  v.  Mosley,  8  Wall. 

'  '  (U.  S.)  397,  19  L.  Ed.  437. 
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taneous  'vei'bal  act.'  He  immediately  followed  this  state- 
ment witli  the  explanation  that  there  had  been  a  light  when 
he  went  to  the  meeting,  but  that  there  was  no  light  when 
he  came  back.  The  objectionable  part  of  Pringie's  declara- 
tion has  not  the  sanction  of  an  extreme  probability  of  trnth, 
coming  from  an  unpremeditated  and  spontaneous  exclama- 
tion made  at  the  time  of  or  immediately  after  the  injury, 
nor  is  it  so  intimately  connected  with  the  principal  fact 
as  to  be  a  verbal  act,  essentially  a  piart  thereof.  To  ad- 
mit the  declaration  as  to  the  light  is  to  extend  the  doctrine 
of  the  Mosley  case  beyond  the  limit  warranted  by  that  case 
and  it  is  to  lose  sight  of  what  we  think  is  the  true  reason 
for  the  rule  of  evidence  in  question."^®  But  it  does  not 
follow  that  merely  because  the  declaration  is  in  answer 
to  a  question  that  this  makes  it  inadmissible;""  although 
the  length  of  the  declaration,  its  change  from  exclamation 
to  narrative,"^  the  manner  of  making  it,"^  and  even,  the  tone 
of  the  voice,*^  all  form  important  elements  for  the  court's 
consideration.  On  the  other  hand,  statements  made  when 
the  declarant  is  obviously  suffering  a,nd  in  pain,  statements, 
as  it  were,  wrung  from  him  as  a  relief  to  his  sufferings, 

59  Guild  V.  Pringle,  130  Fed.  419,  eo  Starks  v.  State,  137  Ala.  9,  34 

64   C.   C.   A.   621.     See,   also,   Louis-  South.   687;  Washington  etc.  E.   Co. 

ville  etc.  E.  Co.  v.  Pearson,  97  Ala.  v.    McLane,    11    App.    Gas.    (D.    C.) 

211,    12    South.    176;    Ft.    Smith   Oil  220;   Christopherson  v.   Chieago   etc. 

Co.  V.  Slover,  58  Ark.  168,  24  S.  W.  E.   Co.,  135,  Iowa;,  409,  124  Am.  St. 

106;   Luman  v.   Golden  Ancient  etc.  J8ep.  284,  109  N.  W.  10Y7;  State  v. 

Co.,  140  Cal.  700,  74  Pae.  807;  Chi-  Wagner,  61  Me.  178;  State  v.  Martin, 

eago   etc.  E.  Co.   v.  Becker,   128  111.  124  Mo.  514,  28  S.  W.;12;  State  v. 

545,  15  Am.  St.  Kep.  144,  21  N.  E.  Arnold,  47  S.  G.  9,  58  Am.  St.  Eep. 

524;   State  v.  Deuble,  74  Iowa,  509,  867,  24  S.  E.  926;  Crookham  v.,  Stiite, 

38  N.  W.  383;  Atchison  etc.  E.  Co.  5  W.  Va.  510. 

V.  Logan,  65  Kan.  748,  70  Pac.  878;  ,^  g^^^^    ^_    Hendricks,    172    Mo. 

Leistritz  v.   American  Zylonite   Co.,  ^g   g^   ^_   ^g^; ,                       ^^^^ 

154  Mass.  382,  28  N.  E.  294;  Whvte  ^^^.^^^-^^   -^   g^^te   v.   Martin,    124 

V.  Marquette,  140  Mich.  310,  103  N.  j^^    g^^    28  S    W    12 

W.  698;  State  v.  Hendricks,  172  Mo.  '         ' 

654,  73  S.  W.  194;  Lahey  V.  Ottmanu  62  Jackson    v.    Commonwealth,    18 

&  Co.,  73  Hun,   61,  25  N.  Y.  Supp.  Ky.  Law  Eep.  670,  37  S.  W.  847. 

897;     Denton     v.     State,     1     Swan  63  Cox  v.  State,  8  Tex.  App.  254, 

(Tenn.),   279.  34   Am.    Eep.    746. 
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bear  so  strongly  the  impress  of  genuineness  and  unpre- 
meditation  as  to  warrant  their  admission  for  spontaneity.^* 

§  349a  (352).  Same,  continued. — ^In  the  preceding  sec- 
tion we  alluded  to  the  inadmissibility  of  a  statement  of  a 
party  that  he  suffered  pain,  made  long  after  the  injury; 
but  when  a  physician  is  called  as  an  expert,  his  evidence  is 
not  thus  limited.  He  may  base  his  opinions  upon  a  state- 
ment given  by  the  patient  in  relation  to  his  condition  and 
sensations,  past  and  present.  Thus  only  can  the  expert 
ascertain  the  condition  of  the  party ;  and  he  may,  of  course, 
be  guided  to  some  extent  by  the  data  thus  furnished.®^  The 
declarations  of  the  party  to  his  physician  or  to  other  per- 
sons as  to  the  cause  of  the  injury,  or  those  charging  lia- 
bility upon  other  persons,  are  not  admissible  when  not 


6*  Chielinsky  v.  Hoopes  etc.  Co.,  1 
Marv.  (Del.)  273,  40  Atl.  1127; 
Louisville  etc.  E.  Co.  v.  Shaw,  21  Ky. 
Law  Rep.  1041,  53  S.  W.  1048; 
Styles  V.  Decatur,  131  Mieh.  448,  91 
N.  W.  622;  Murray  v.  Boston  etc. 
E.  Co.,  72  N.  H.  32,  101  Am.  St.  Eep. 
660,  61  L.  E.  A.  495,  54  Atl.  289; 
Scheir  v.  Quirin,  177  N.  Y.  568,  69 
N.  E.  1130;  Elkins  v.  McKean,  79 
Pa.  493;  Gosa  v.  Southern  Ey.,  67 
S.  C.  347,  45  S.  E.  810;  International 
etc.  E.  Co.  V.  Smith  (Tex.),  14  S. 
W.  642;  International  etc.  E.  Co.  v. 
Anderson,  82  Tex.  516,  27  Am.  St. 
Eep.  902,  17  S.  W.  1039;  North  Amer. 
Ace.  Assn.  V.  Woodson,  64  Fed.  689, 
12  C.  C.  A.  392;  Georgia  Ey.  etc.  Co. 
V.  Gilleland,  133  Ga.  621,  66  S.  E. 
944;  Weeks  Y.  Boston  etc.  R.  Co., 
190  Mass.  563,  77  N.  B.  654;  State 
V.  Draughon,  151  N.  C.  667,  65  S.  E. 
913;  Price  v.  State,  1  Okl.  Cr.  358, 
98  Pao.  447;  Missouri  etc.  R.  Co.  v. 
.Tones,  35  Tex.  Civ.  App.  584,  80  S. 
W.  852;  Dixon  v.  Northern  Pac.  E. 
Co.,  37  Wash.  310,  107  Am.  St.  Rep. 
810,  2  Ann.  Cas.  620,  68  L.  E.  A.  89:-;, 
79   Pao.   943;    Soto   v.   Territory,    12 


Ariz.  36,  94  Pac.  1104;  State  t.  Al- 
ton, 105  Minn.  410,  15  Ann.  Cas.  808, 
117  N.  W.  617;  Vogel  v.  State,  138 
Wis.  315,  119  N.  W.  190. 

65  Averson  v.  Kinnaird,  6  East^ 
188,  103  Eng.  Reprint,  -1258;  Illinois 
Cent.  E.  Co.  v.  Sutton,  42  111.  438,  92 
Am.  Dec.  81;  Eoosa  v.  Boston  Loan 
Co.,  132  Mass.  439;  Quaife  v.  Chicago 
&  N.  W.  Ey.  Co.,  48  Wis.  513,  33  Am. 
Eep.  821,  74  N.  W.  658;  Broyles  v. 
Prisock,  97  Ga.  643,  25  S.  E.  389; 
Salem  v.  Webster,  192  111.  369,  61  N. 
E.  323;  Omberg  v.  United  States  etc. 
Ins.  Co.,  101  Ky.  303,  72  Am.  St.  Eep. 
413,  40  S.  W.  909.  See  qualifying 
opinion  in  Lush  v.  McDaniel,  13  Ired_ 
(N.  C.)  485,  57  Am.  Dec.  566;  Eogers 
V.  Grain,  30  Tex.  284 ;  Abbott  v.  Heath, 
84  Wis.  314,  54  N.  W.  574.  See,  also, 
the  following  recent  cases:  Indianapo- 
lis etc.  E.  Co.  V.  Tucker  (Ind.  App.), 
98  N.  E.  431;  De  Haven  v.  Danville 
Gaslight  Co.,  150  Ky.  241,  150  S.  W. 
322;  Poumeroule  v.  Postal  etc.  Cable 
Co.  (Mo.  App.),  152  S.  W.  114;  Al- 
brccht  V.  Morris,  91  Neb.  442,  136  N. 
VV.  4S;  Acme  Conioiit  Plaster  Co.  v. 
Westmau   (Wyo.),  122  Pao.  89. 
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made  at  tlie  time  of  the  injury.^^  But  declarations  as  to 
the  cause  of  an  injury  are  competent  when  made  at  the 
time  of  the  accident  as  a  part  of  the  res  gestae.^''  The 
aarration  of  past  occurrences,  for  example,  the  manner  in 
which  a  party  has  been  injured,  are  no  more  competent 
when  related  by  a  physician,  than  when  stated  by  a  non- 
professional witness.***  Nor  are  the  declarations  of  one 
physician  or  surgeon  to  another  respecting  the  injury, 
made  in  the  absence  of  the  party,  competent ; ''''  nor  is  the 
plaintiff,  the  injured  party,  allowed  to  state  what  the  physi- 
cian told  him  as  to  the  nature  of  the  injury. ■^''  Declarations 
of  the  character  now  under  discussion  are  regarded  as  ver- 
bal acts,  and,  when  coming  within  the  rules  already  given, 
are  admissible  although  made  during  the  pendency  of  an 
action  for  the  injuries  in  question  or  even  when  an  action 
is  contemplated.  These  are  facts  which  may,  of  course, 
materially  affect  the  credibility  of  the  evidence,  but  they 
do  not  render  it  incompetent.'^^     Under  such  circumstances 


66  state  V.  Gedicke,  43  N.  J.  L. 
86;  Roosa  v.  Boston  Loan  Co.,  132 
Mass.  439;  Smith  v.  State,  53  Ala. 
486;  Illinois  Cent.  E.  Co.  v.  Sutton, 
42  111.  438,  92  Am.  Dec.  81;  Collins 
T.  Waters,  54  111.  485;  Carthage  T. 
Co.  V.  Andrews,  102  Ind.  138,  52  Am. 
Eep.  653,  1  N.  E.  364;  Morrissey  v. 
Ingham,  111  Mass.  63;  Ashland  v. 
Marlborough,  99  Mass.  47;  Grand 
Eapids  etc.  R.  Co.  v.  Huntley,  38 
Mich.  537,  31  Am.  Eep.  321;  Lush  v. 
McDaniel,  13  Ired.  (N.  C.)  485,  57 
Am.  Dee.  566;  Fordyce  v.  McCants, 
51  Ark.  509,  14  Am.  St.  Eep.  69,  4 
L.  E.  A.  296,  11  S.  W.  694;  Gray  v. 
McLaughlin,  26  Iowa,  279.  Declar- 
ations made  four  years  after  the 
accident  were  rejected:  Laughlin  v. 
Grand  Eapids  Ey.  Co.,  80  Mich.  154, 
44  N.  W.  1049.  As  to  admissibility 
as  res  gestae  of  statements  or  dec- 
larations made  by  injured  person  to 
physician  while  latter  was  examining 
him,  in  order  to  qualify  as  a  witness, 
Evidonee  II — S3 


see  note  to  Shaughnessy  v.  Holt,  21 
L.  E.  A.,  N.  S.,  826. 

67  North  American  Ace.  Assn.  v. 
Woodson,  64  Fed.  689,  12  C.  C.  A. 
392;  Delaware,  L.  &  W.  Ey.  Co.  v. 
Ashley,  67  Fed.  209,  14  C.  C.  A.  368. 

68  Dundas  v.  Lansing,  75  Mich. 
499,  13  Am.  St.  Rep.  457,  5  L.  R.  A. 
143.  42  S.  W.  1011;  Will  v.  Mendon, 
108  Mich.  251,  66  N.  W.  58.  See 
§  346,  ante.  See  note  on  "Admissi- 
bility of  Testimony  of  Physician  as 
to  Statements  Made  to  Him  by  Pa- 
tient Eelating  to  History  of  Case," 
to  State  V.  Blydenburg,  14  Ann.  Cas. 
449. 

69  Ponca  V.  Crawford,  18  Neb.  551, 
26  N.  W.  365. 

70  Armstrong  v.  Ackley,  71  Iowa, 
76,  32  N.  W.  180;  Alabama  Ry.  Co. 
V.  Arnold,  80  Ala.  600,  2  South.  337. 

Tl  Aveson  v.  Kinnaird,  6  Bast,  188, 
102  Eng.  .  Reprint,  1258;  Quaife  v. 
Chicago  &  N.  W.  Ry.  Co.,  48  Wis. 
513,  33  Am.  Eep.  821,  4  N.  W.  658, 
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and,  indeed,  whenever  declarations  are  admissible,  it  is  for 
the  jury  to  determine  whether  they  express  the  real  feel- 
ings of  the  party  or  whether  they  are  feigned ;  and  for  ob- 
vious reasons,  whenever  there  appears  a  motive  to  manu- 
facture testimony,  the  declarations  should  be  subjected  to 
the  closest  scrutiny.'"'  In  some  cases  the  rule  illustrated  in 
this  section  has  been  so  applied  as  to  admit  declarations  to 
prove  the  mental  condition  or  state  of  mind  of  the  de- 
clarant,''^ or  his  design  or  plan.''* 

§  350  (353).    Declarations  showing  motive  or  intent.— 

On  the  grounds  already  stated,  it  is  the  constant  practice 
to  receive  evidence  of  the  declarations  of  parties  accom- 
panying their  acts  to  show  the  motive  or  intent  or  state  of 
mind  with  which  such  acts  were  performed.  Thus,  when 
the  issue  is  one  of  fraud,  the  natural  and  unpremeditated 
declarations  of  the  parties  during  the  negotiations  are  ad- 
missible.''®  "Where  the  question  is  whether  a  party  has 
acted  prudently,  wisely,  or  in  good  faith,  the  information 

Matteson   v.   New   York   Central   R.  ages,    to    Western    Union    Tel.    Co. 

Co.,  35  N.  Y.  487,  91  Am.  Dec.  67;  v.  Cleveland,  Ann.  Gas.  1912B,  538. 

Brown  \.  New  York  C.  Ey.  Co.,  32  t4  Rogers  v.  Mannattan  Life  Ina. 

N.   Y.   597,   88   Am.   Dee.   353;    Bar-  Co.,  138  Cal.  285,  71  Pac.  348;  Den- 

ber   v.   Merriam,   11    Allen    (Mass.),  ver   &  E.   G.   E.   Co.   v.   Spencer,  27 

322.  Colo.  313,  51  L.  E.  A.  121,  61  Pac. 


72  Central  Ey.  Co.  v.  Smith,  76  Ga. 
209,  2  Am.  St.  Eep.  31,  and  note; 
1  Greenl.  Ev.,  §  102.  Sueli  declara- 
tions may  be  proved  by  any  witness 
hearing  them:  Howe  v.  Plainfield,  41 
N.  H.  135. 


606;  Weightnovel  v.  State,  46  Fla.  1, 
35  South.  856;  Commonwealth  v. 
Trefethen,  157  Mass.  180,  24  L.  R. 
A..  235,  31  N.  E.  961;  State  v.  Hay- 
ward,  62  Minn.  474,  65  N.  W.  63; 
Sheehan  v.  Kearney,  82  Miss.  6S8,  35 
L.  E.  A.  102,  21  South.  41;  People 
73  Mutual  Life  Ins.  Co.  v.  Hillmon,  y.  Conklin,  175  N.  Y.  333,  67  N.  E. 
145  ir.  S.  285,  36  L.  Ed.  706,  12  624;  Sharland  v.  Washington  Life 
Sup.  Ct.  Eep.  909;  Commonwealth  v.  Ins.  Co.,  101  Fed.  206,  41  C.  C.  A. 
Trefethen,  157  Mass.  180,  24  L.  E.  A.  307;  Reus  v.  Northwestern  Relief 
235,  31  N.  B.  961;  State  v.  Howard,  Assn.,  100  Wis.  266,  75  N.  W.  991; 
32  Vt.  380;  Cornelius  v.  State,  12  Kaufman  v.  Caughman,  49  S.  C.  159, 
Ark.  782.  See  note  on  "Necessity  61  Am.  St.  Eep.  808,  27  S.  E.  16. 
and  Competency  of  Evidence  as  to  75  Banfield  \ .  Parker,  36  N.  H.  353. 

Mental  Suffering,"  to  Willis  v.  West-  As  to  declarations  by  co-conspirators, 
em  Union  Tel.  Co.,  2  Ann.  Cas.  55,  see  note  to  People  v.  McQuade,  1  L. 
and   as   affecting   question   of    dam-      E.  A.  273. 
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on  which  he  acted,  whether  true  or  false,  is  original  and 
material  evidence,  and  not  hearsay."''*  Where  emotions, 
feelings,  or  state  of  mind,  of  third  parties  are  to  be  proved, 
the  courts  often  permit  their  declarations  as  original  evi- 
dence although  such  statements  have  many  of  the  elements 
of  hearsay.  This  has  often  been  illustrated  in  actions  for 
the  alienation  of  wife's  affections,  and  in  other  actions 
where  state  of  feeling  has  been  relevant.'^''  As  we  have 
shown  it  is  an  interesting  illustration  of  the  principle  on 
which  declarations  are  received  as  part  of  the  res  gestae 
that  even  declarations  of  bystanders,  when  made  in  a  state 
of  nervous  excitement  and  when  made  spontaneously  in* 
such  a  manner  as  to  be  a  part  of  the  transaction  throwing 
light  upon  it,  are  admitted.''^  In  an  action  by  an  infant 
passenger  to  recover  for  personal  injuries  received  by 
jumping  from  a  train  in  motion,  the  evidence  of  one  travel- 
ing in  the  car  with  the  injured  person  to  the  effect  that  he 
told  the  latter  that  he  thought  the  train  would  stop  was 
held  admissible,  as  it  was  in  immediate  connection  with 
the  plaintiff's  act  and  explanatory  of  his  motives  and  men- 
tal condition.'''''  In  an  action  for  false  representations  in 
the  sale  of  property,  the  defendant  may  show  the  state- 
ments made  to  him  when  he  purchased  the  property,  for  the 

76  Friend  v.  Hamill,  34  Md.  298;  other   actions:    Pettit   v.   State,   135 

Smith  V.   Whittier,   95   Cal.   279,   30  Ind.  393,  34  N.   E.   1118;   Driver   v. 

Pae.  529.  Driver,   153   Ind.   88,   54   N.  E.   389; 

T7  Bailey  v.  Bailey,  94  Iowa,  598,  State    v.   Butts,    107    Iowa,    653,    78 

63  N.  W.  341;  McKenszie  v.  Lauten-  N.  W.  687;  Horner  v.  Yanee,  93  Wis. 

sehlager,   113   Mich.    171,   71   N.   W.  352,  67  N.  W.  720;  Lawrence  v.  Law- 

489;  Eose  v.  Mitchell,  21  E.  I.  270,  rence,   164  111.   367,   45   N.   E.   1071; 

43    Atl.    67;    Roesner   v.   Darrah,   65  declarations  as  to  reason  for  conduct: 

Kan.    599,    70    Pac.    597;    Horner   v.  Eudd  v.  Bounds,  64  Vt.  432,  25  Atl. 

Yance,  93  Wis.  352,  67  N.  W.  720;  438;  Academy  of  Music  Co.  v.  David- 

Lockwood    V.    Loekwood,    67    Minn.  son,    85    Wis.    129,    55    N.    W.    172; 

476,  70  N.  W.  784  (alienation  of  hus-  Charley  v.  PotthofE,  118  W;is.  258,  95 

band's  affection);  Preston  v.  Bowers,  N.  W.  124;  Glass  v.  Bennett,  89  Teun. 

13    Ohio    St.    1,    82    Am.    Dee.    430;  478,  14  S.  W.  1085. 

Ash  V.  Prunier,  105  Fed.  722,  44  C.  78  See  §   346,  ante. 

C.   A.   675    (alienation   of   husband's  79  Hemmingway  v.  Chicago,  M.  & 

affections).     See   note  to  Fratini   v.  St.  P.  Ey.  Co.,  72  Wis.  42,  7  Am.  St- 

Caslini,    44    Am.    St.    Eep.    848.     In  Eep.  823,  37  N.  W.  804. 
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purpose  of  showing  his  motive,  as  well  as  the  information 
on  which  he  had  acted;  and  also  that  he  believed  it  to  be 
true/"  The  declarations  of  a  grantor  made  contem- 
poraneously with  the  execution  of  a  deed,  though  not  in 
the  presence  of  the  grantee,  may  be  admissible  in  favor  of 
creditors  to  show  a  fraudulent  intent.*^  The  declarations 
of  a  wife  made  a  few  days  after  marriage,  as  to  her  desire 
not  to  live  with  her  husband,  taken  in  connection  with  other 
circumstances  tending  to  prove  that  she  was  not  then  under 
constraint,  are  admissible  as  part  of  the  res  gestae  in  an 
action  against  the  father  by  the  husband  for  enticing  her 
rfrom  him.^* 

§  351  (354).  Declarations  by  possessor  of  personal 
property. — We  have  already  dealt  with  the  subject  of  dec- 
larations by  former  owners  of  personal  property;*^  and  we 
have  now  to  consider  those  made  by  persons  in  present 
possession  of  them.  The  declarations  of  persons  in  pos- 
session of  personal  property  are  often  received  as  verbal 
acts  characterizing  and  explaining  the  nature  of  such  pos- 
session, that  is,  as  part  of  the  res  gestae.  Possession,  un- 
explained, is  prima  facie  evidence  of  ownership  in  the 
possessor.  But  such  possession  is  entirely  consistent  with 
ownership  in  another;  and,  therefore,  the  conduct  and  dec- 
larations of  the  possessor  may  be  material  to  show  the 
nature  of  his  possession  whether  as  owner,  part  owner  or 
agent. ^*     Thus,  the  declarations  of  a  debtor,  while  in  pos- 

80  Beach  v.  Bemis,  107  Mass.  498.  S3  §  244,  ante. 

81  MoDowell  V.  Goldsmitli,  6  Md.  84  Holman  v.  Clark,  148  Ala.  286, 
319,  61  Am.  Dec.  305;  Pearson  v.  41  South.  765;  Nelson  v.  Howison, 
Forsyth,  61  Ga.  537.  The  subject  of  122  Ala.  573,  25  South.  211;  Abney 
knowledge  and  intent  are  dealt  v.  Kingsland,  10  Ala.  355,  44  Am. 
with  in  §  142  et  seq.,  ante;  and  the  Dec.  491;  Yarbrough  v.  Arnold,  20 
question  of  direct  proof  of  intent,  .  Ark.  592;  Doane  v.  Glenn,  1  Colo. 
motives  and  belief  in  §  170,  ante,  495;  Avery  v.  demons,  18  Conn. 
both  considered  in  their  relation  to  306,  46  Am.  Dec.  323;  Long  v.  State, 
relevancy,  and  where  many  other  il-  44  Fla.  134,  32  South.  870;  Belcher 
lustrations  will  be   found.  v.  Black,  68   Ga.   93;   Gray  Lumber 

82  Bennett  T.  Smith,  21  Barb.  (N.  Co.  v.  Harris,  127  Ga.  693,  56  S.  E. 
Y.)  439.  252;  Martin  t.  Martin,  174  111.  371, 
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session  of  personal  property  after  a  sale  or  transfer  by 
him,  which  show  fraud  in  the  transfer,  are  admissible 
against  the  vendee,  and  in  favor  of  creditors.^^  The  dec- 
larations of  employees  or  other  persons  in  possession  of 
goods,  while  at  work  upon  them,  that  they  belonged  to  the 
plaintiff  are  admissible  in  his  favor.  Such  declarations  of 
the  persons  in  possession  are  not  only  competent  to  rebut 
a  title  set  up  by  or  under  the  party  who  made  them,  but 
are  affirmative  evidence  of  title  in  the  party  for  whom  the 
person  in  possession  declares  that  he  holds  it.  Any  cred- 
itor has  a  right  to  know  whether  a  person  in  possession  of 
property  has  any  claim  hostile  to  his  right  to  levy  on  it, 
and  the  declarations  of  employees  in  charge,  in  their  em- 
ployer's absence,  made  in  reply  to  inquiries  by  his  cred- 
itors, are  admissible  as  in  the  nature  of  res  gestae,  to  ex- 
plain a  possession  of  chattels  claimed  to  be  held  under  an 
unrecorded  bill  of  sale  to  one  whose  rights  are  kept 
secret.®^  If  goods  in  a  husband's  possession  are  levied 
on,  and  his  wife  interposes  a  claim  to  them  in  an  action  to 
try  the  right  of  property,  conversations  had  between  the 
claimant  and  her  husband  prior  to  the  levy  are  a  part  of  the 

66  Am.  St.  Kep.  290,  51  N.  B.  691;  35   S.  W.  89;  San  Antonio  Brewing 

Traylor  v.  Hollis,  45  Ind.  App.  680,  Assn.  v.  Magoffin   (Tex.  Civ.  App.), 

91   N.   E.   567;   Durham  v.   Shannon,  99  S.  W.  187;  Eddy  v.  Davis,  34  Vt. 

116  Ind.  403,  9  Am.  St.  Kep.  860,  19  209;    Kiiykendall   v.    Fisher,    61    W. 

N.  E.  190;   Gaar  etc.  Co.  v.  Shaffer,  Va.  87,  11  Ann.  Cas.  700,  8  L.  E.  A., 

139  Ind.  191,  38  N.  E.  811;  Hardy  v.  N.   S.,  94,  56   S.   E.  48;    Eoebke  v. 

Moore,  62  Iowa,  65,  17  N.  W.   200;  Andrews,    26    Wis.    311;    Davies    v. 

Eeiley  v.  Haynes,  38  Kan.  259,  5  Am.  Pierce,  2  Term  Rep.  53,  100  Eng.  Ee- 

St.  Eep.  737,  16  Pae.  440;  Fellows  v.  print,   30;   Doe  v.   Eickarby,  5   Esp. 

Smith,  130  Mass.  378;  Davis  v.  Zim-  4;  Doe  v.  Payne,  1  Stark.  86,  18  E. 

merman,     40     Mich.     24;     State     v.  E.  747.     In  Medlin  v.  Simpson,  144 

Schneider,  35  Mo.  533;  McDonald  v.  N.  C.  397,  57  S.  B.  24,  testimony  of 

Bayha,  93  Minn.  139,  100  N.  W.  679;  such  declarations  was  received  after 

Abeel  v.  Van  Gelder,  36  N.  Y.  513;  the   death  of   the   declarant. 

Hall  V.  Young,  37  N.  H.  134;  Brad-  85  Willies  t.  Farley,  3  Car.  &  P. 

ley  V.  SpofEord,  23  N.  H.  444,  55  Am.  395;  Talcott  v.  Wilcox,  9  Conn.  134; 

Dec.  205;  Gross  v.  Smith,  132  N.  C.  Burgert  v.  Borchert,  59  Mo.  80.     See 

604,  44  S.  E.  Ill;  Lloyd  v.  Farrell,  §  244,  ante. 

48  Pa.  73,  86  Am.  Dec.  563;  Adams  86  Bradley  v.   Spofford,  23  N.  H. 

V.  Lathan,  14  Eich.  Eq.  (S.  C.)  304;  444,   55    Am.    Dec.    205;    Haynes    v. 

Brooks  T.  liowenstein,  95  Tenn.  262,  Leppig,  40  Mich.  602. 
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res  gestae  relating  to  the  fact  of  ownership  of  the  goods, 
or  of  the  husband's  agency  in  purchasing  and  controlling 
them,  and  as  such  are  admissible  in  evidence.*''  Other  il- 
lustrations of  the  rule  are  the  declarations  of  a  guardian 
at  the  time  of  purchasing  property,  and  afterward  while 
in  possession  of  it,**  or  those  of  a  bailee  in  possession.** 
But  it  has  been  held  that  the  declarations  of  a  servant  in 
possession  of  chattels  attached  for  his  debt,  to  the  effect 
that  they  are  his  property,  are  inadmissible  against  his 
master  in  an  action  against  the  attaching  officer;^"  and  in 
another  case  the  declarations  of  the  agent  in  possession 
were  received  in  favor  of  the  principal  on  the  question  of 
ownership,  but  on  the  ground  that  the  declarations  were 
made  while  the  agent  was  separating  different  parcels  for 
the  purpose  of  distinguishing  what  belonged  to  one  person 
and  what  to  another,  and  hence  the  declarations  were  re- 
garded as  a  part  of  the  transaction.^*  While  declarations 
which  relate  to  the  nature  of  the  possession  may  be  ad- 
mitted as  a  part  of  the  res  gestae,  yet  they  must  be  confined 
to  that  subject;  and  those  which  relate  to  the  origin  of  the 
title,  or  to  the  contract  under  which  possession  is  held  or  to 
the  mode  or  manner  of  payment,  and  other  independent 

87  Jones  V.  Chenault,  124  Ala.  610,  of   evidence:   Dayis    t.   Zimmerman, 

82  Am.  St.  Eep.  211,  27  South.  515.  40  Mich.  24. 

So  where,  in  trover  by  a  woman  for  ss  Tenney  v.  Evans,  14  N.  H.  343, 

a  horse  and  other  chattels  alleged  to  40  Am.  Dee.  194.     Nelson  v.  Iverson, 

have  been  given  her  by  her  husband,  24  Ala.  9,  60  Am.  Dee.  442,  is  some- 

but   seized  and   sold   under   a   mort-  times  cited  as  in  conflict  with  this 

gage  given  by  him,  she  testified  that  decision,  but  comparison  will  show  it 

that  after  he  gave  her  the  chattels  is  not. 

she  gave  directions  for  the  keeping  S9  Avery  v.  Clemons,  18  Conn.  306, 

of   the   horse,    and    controlled   it,    it  46  Am.  Dec.  323.     As  to  declarationa 

was    held    that   this   was    admissible  of  a  defendant,  while  in  possession 

as  part   of  the  res  gestae,   that   her  of    goods   in   an    action   for   larceny 

statement  that  he  gave  her  the  chat-  see    Eeg.  v.   Abraham,  2   Car.   &  K. 

tels  was  not  that  of  a  conclusion  of  550;   Allen  v.  State,  73   Ala.  23. 
law   merely,   and   that   the   question  oo  Abbott  v.  Hutehins,  14  Me.  390, 

of  a   change   of  possession   must  be  31    Am.   Dee.   59. 
determined  by  the  circumstances  of  n  Pool  v.  Bridges,  4  Pick.  (Jlass.) 

the  case,  upon  a  fair  preponderance  378. 
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facts  should  be  excluded."^  Declarations  relating  to  the 
possession  of  property  are  received  on  the  ground  that 
they  are  part  of  the  res  gestae,  and  not  merely  on  the 
ground  that  they  are  admissions,  or  against  the  interest 
of  the  declarant;  and  hence,  if  coming  within  the  rule  in 
other  respects,  they  may  be  admitted  although  favorable 
to  the  interest  of  the  declarant.^^  Therefore,  the  explana- 
tion of  a  man  in  charge  of  a  vehicle  as  to  the  ownership  of 
it,  made,  not  for  explanatory  purposes,  but  with  reference 
to  an  accident  which  had  occurred,  and  to  show  that  it  be- 
longed to  the  defendant  in  an  action  arising  out  of  such 
accident,  was  held  inadmissible,  where  the  man  in  question 
was  a  witness  in  the  case,  and  his  sworn  testimony  would 
have  been  the  better  evidence.®*  It  is  indispensable  that 
the  declaration  should  be  made  while  the  declarant  is  in 
possession,  otherwise  to  seek  its  admission  as  part  of  the 
res  gestae  would  be  almost  a  contradiction  in  terms.  It  is 
because  it  is  of  the  possession  that  it  has  the  claim  to  ad- 
mission.''^ 

§  352  (355).  Declarations  by  one  in  possession  of  land — 
When  admitted  in  disparagement  of  title. — Under  the  sub- 
ject of  admissions  we  have  discussed  the  question  of  the 
admissibility  of  declarations  of  former  owners  of  land  as 

92  Abney    v.   Kingsland,    10    Ala.  95  Wright  v.  Smith,   66  Ala.   514; 

.355,  44  Am.  Dec.  491;  Thompson  v.  Doane  v.  Glenn,  1  Colo.  495;   Wood- 

Mawhinney,  17  Ala.  362,  52  Am.  Dec.  well  v.  Brown,  44  IJa.  121.     In  Du- 

176;  Sweet  v.  Wright,  57  Iowa,  510,  bois  v.  Luthmers,  147  Iowa,  315,  126 

10   N.  W.   870;   Eay  v.  Jackson,   90  N.  W.  147,  where  plaintiff  sued  for 

Ala.  513,  7  South.  747.     Declarations  personal   injury   resulting    from    an 

by  a  possessor  of  chattels  as  to  the  explosion    of    gasoline    placed    in    a 

character  of  his  holding  are  evidence  can,  and  a  controversy  arose   as  to 

against  him  and  those  holding  under  the  identity  of  the  can,  which  was 

him,  but  not  against  strangers:  Car-  seen  in  the  possession  of  plaintiff's 

roll  V.  Frank,  28  Mo.  App.  69.  children,  it  was  held  that  their  dec-  , 

83  Lowman    v.    Sheets,    124    Ind.  larations  as  to  what  they  were  going 

416,  7  L.   R.  A.  784,  24  N.  E.  351;  to    do    with    it   were    admissible    as 

Durham  v.  Shannon,  116  Ind.  403,  9  verbal  acts  explanatory  of  their  pos- 

Am.  St.  Rep.  860,  19  N.  E.  190.  session.     See,  also,  Griswold  v.  Nich- 

94  Cohn   V.   Goldberg   Lumber    Co.  ols,  126  Wis.  401,  105    N.  W.    815; 

V.  Eobbins,  159  Ala.  289,  48  South.  Drefahl   v.   Security   Savings  Bank, 

853.  132  Iowa,  563,  107  N,  W.  179. 
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against  those  in  privity  with  them ;  and  it  is  now  necessary 
to  consider  another  class  of  declarations  by  persons  in  the 
possession  of  lands.^®  Where  the  declarations  of  a  person 
in  possession  of  land  are  clearly  in  disparagement  of  his 
title  or  adverse  to  his  interest,  such  declarations  may,  sub- 
ject to  proper  limitations,  be  received  against  the  declarant 
or  those  holding  imder  him  on  the  general  principles 
governing  admissions.®'''  But  it  sometimes  happens  that 
declarations  accompanying  the  possession  of  land  and  ex- 
plaining or  characterizing  such  possession  are  received, 
although  they  are  not  adverse  to  the  interest  of  the  declar- 
ant or  those  holding  under  him.  The  test  is  whether  the 
declaration  forms  a  part  of  or  tends  to  explain  a  transac- 
tion which  is  material  and  relevant  to  the  issue.''^  The 
declarations  of  a  party  in  possession  of  land  are  competent 
evidence  as  against  those  claiming  the  land  under  him.'' 
Such  declarations  are  competent  only  to  show  the  character 
of  the  possession  of  the  person  making  them,  and  by  what 
title  he  holds,  but  not  to  sustain  or  to  destroy  the  record 
title.^""  The  better  view  is  that  such  declarations,  when 
made  in  good  faith  by  persons  who  are  at  the  time  in  pos- 
session of  land  or  tenements,  are  verbal  acts,  which  may 
be  admitted  for  the  purpose  of  showing  the  character  of 

96  See  §   239  et  seq.,  ante.  Foreman,    107    Wis.    519,    S3    N.   W. 

97  Bowen  v.  Chase,  98  U.  S.  254,  1103.  See,  also,  Bobbins  v.  Spencer, 
25  L.  Ed.  47;  Poorman  v.  Miller,  44  140  Ind.  483,  38  N.  E.  522,  40  N.  E. 
Cal.  269;   Deming  v.  Carrington,  12  263. 

Conn.   1,   30   Am.   Dec.    591;    Marcy  99  Waring  v.  Warren,  1  .Johns.  (N. 

V.  Stone,  8  Gush.  4,  54  Am.  Dec.  736;  Y)     340;     Jackson     v.     McCall,     10 

MeMn  V.  Bullard,  82  N.  C.  33;  Potts  Johns.  (N.  Y.)  377,  6  Am.  Dec.  343. 

V.   Everhart,   26   Pa.   493;   Miller   v.  wo  Dodge   v.   Freedman's   Savings 

Feenane,  50  N.  J.  L.  32,  11  Atl.  136.  etc.  Co.,  93  U.  S.  379,  23  L.  Ed.  920; 

98  Davies  v.  Pierce,  2  Term  Rep.  Pitts  v.  Wilder,  1  N.  Y.  525;  Gibney 
53,    100   Eng.   Reprint,   30;     Doe    v.  v.  Marchay,  34  N.  Y.  301;   Jackson 

I  Eickarby,  5  Esp.  4;  Jackson  v.  Bard,  v.  Miller,  6  Cow.  (N.  Y.)   751;  Jack- 

4  Johns.    (N.   Y.)    230,   4   Am.   Dec.  son    v.    McVey,    15    Johns.    (N.    Y.) 

267;    Norton    v.   Pettibone,   7    Conn.  2?4.     To  show  that  the  party  went 

319,    18    Am.    Dec.     116;     Blake     v.  into  possession   under  the  lessors  is 

White,    13    N.    H.    267;    Daggett    v.  a  common   instance   of   the  admissi- 

Shaw,  5  Met.  (Mass.)   -2:i;  Abeel  v.  bility  of  such  declarations:  Jackson 

Van  Gelder,  36  N.  Y.  513;  Cuddy  y.  t.  Dobbin,  3  Johns.  (N.  Y.)  223. 
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the  possession,  whether  they  are  in  disparagement  of  the 
declarant's  title  or  otherwise.*  ,  Thus  in  ejectment,  where 
the  issue  is  Whether  the  possession  of  the  land  in  question 
has  been  adverse  to,  or  as  a  tenancy  under,  the  plaintiff, 
evidence  of  the  acts  and  declarations  of  the  person  in  pos- 
session tending  to  explain  his  relation  to  the  property  are 
admissible,  although  he  is  not  a  party.^  The  declarations 
of  one  occupying  land  to  the  effect  that  he  occupies  it  as 
a  tenant  of  another  person  are  admissible  to  prove  posses- 
sion by  the  latter  in  an  action  brought  against  him  by  a 
third  person  claiming  title  to- the  land;^  and  in  an  action 
for  trespass,  the  declarations  of  a  former  occupant  under 
whom  defendant  claims  were  held  admissible  for  the  same 
purpose.^  The  declarations  explanatory  of  the  possession 
or  the  object  with  which  it  was  obtained  are  alone  re- 
ceivable, being  strictly  limited;  and  the  moment  they  travel 
beyond  those  limits  are  subject  to  rejection  as  hearsay.  In 
an  action  of  forcible  entry  and  detainer,  declarations  of  his 
intentions  by  the  claimant  at  the  time  of  taking  possession 
are  part  of  the  res  gestae;^  as  are  also  those  by  a  surveyor 
as  to  his  intentions  in  regard  to  the  property  and  the  pur- 
pose for  which  the  survey  is  being  made,  where  it  was 
alleged  the  entry  was  for  the  purpose  of  taking  posses- 
sion of  the  land.®  Without  multiplying  illustrations,  it 
may  be  taken  that  the  rule  is  well  supported  which  con- 
fines the  admissibility  of  such  declarations  to  explana- 

1  Ward  V.  Cochran,  71  Fed.  127,  admissible  evidence,  because  it  ex- 
18  C.  C.  A.  1.  plains   the    character   of   his   posses- 

2  Moore  t.  Hamilt'jn,  44  N.  T.  sion;  but  his  declaration  in  regard 
666;  Harper  v.  Morse,  114  Mo.  317,  to  the  contract  by  which  he  came 
21  S.  W.  517.  See  note  to  Nelson  into  possession  cannot  be  received  in 
V.  Iverson,  60  Am.  Dec.  449.  his  favor:   McBride  v.  Thompson,  8 

3  Marcy  v.  Stone,  8  Gush.  (Mass.)  Ala.  650;  Darrett  v.  Donnelly,  38  Mo. 
4,  54  Am.  Dec.  736.  *92. 

Tie  declarations  or  admissions  cf  4  Morss  v.  Salisbury,  48  N.  Y.  636. 

one    in    possession    of   property    ei-  .  ^     ,  „     ,         ^n  xn    oic 

.  ,  .  .  ,,  „.  »  Eowley  v.  Hughes,  40  111.   316. 

planatory  of  his  possession,  as  that  •'  &     -> 

he  held   in   his    own   right,   or   as   a  6  Stephens    v.    McCloy,    3€   Iowa, 

tenant  or  as  a  trustee  of  another,  are      659. 
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tions  of  the  claim  of  possession/  and  excludes  such  as 
travel  beyond  the  limit  referred  to,  whether  in  the  nature 
of  questions  of  his  predecessor's  title  or  that  of  some 
adverse  claimant;  or,  as  it  is  concisely  put  in  an  Ala- 
bama case,*  "the  doctrine  cannot  be  extended  to  include 
declarations  as  to  the  history  and  source  of  such  title."" 
When  declarations  are  merely  narrative  of  a  past  occur- 
rence, they  cannot  be  received  as  proof  of  the  existence  of 
it.^"  But  where  it  is  proved  that  a  pa,rty  in  possession  is 
a  tenant,  his  declarations  are  not  admissible  against  his 
landlord,  unless  such  declarations  were  made  known  to  the 
landlord.^^  In  ejectment,  where  it  is  shown  that  an  occu- 
pant of  the  land  had  paid  rent,  his  declarations  and  state- 
ments accompanying  the  act  and  relating  thereto  are 
admissible  to  explain  his  interest  and  object.  But  state- 
ments made  at  the  same  time  as  to  the  title  of  former 
owners  of  the  land  or  other  collateral  matters  are  not  com- 
petent.^^ So  the  declarations  made  by  the  warrantor  in 
a  deed,  while  in  possession,  which  go  to  show  in  what  char- 
acter and  with  what  intent  he  entered  upon  and  continued 
his  possession,  are  admissible  in  favor  of  the  title  derived 
from  him  to  show  in  what  character  he  had  entered  and 
held  possession.^^     If  a  grantor  retains  possession  of  the 

7  Central    R.   &    Banking    Co.    v.  Hunnioutt  v.  Peyton,  102  IT.  S.  333, 

Smith,  76  Ala.  572,  52  Am.  Bep.  353;  26  L.  Ed.   113. 

Stone    V.    O'Brien,    7    Colo.    458,    4  *  Baker  v.  Drake,  148  Ala.  513,  41 

Pac.   792;    Sears   v.  Hayt,   37   Conn.  South.  845. 

406;    Gray    Lumber'  Co.    v.    Harris,  ^  Crane   v.   Marshall,    16    Me.   27, 

127  Ga.  693,  56  S.  B.  252;   Godfrey  ^^  ■^™-  ^s^-  ^^l;  Morgan  v.  Larned, 

V.  Dixon  Power  etc.  Co.,  247  111.  124,  ^^  ^«t'  (Mass.)  50;  Eoberts  v.  Eob- 

93   N.   E.   116;     Shirts   v.   Irons,   37  ^''^^'  ^^  ^-  ^-  ^^'  ^eH  v.  Adams,  SI 

Ind.    98;    Pond    v.    Okey,    70    Iowa,  ^-  ^-  ^^^'  ^y"'^'"  ^-  Thompson,  2.5 

'  N.  C.  578;   Colt  v.  Selden,  5  Watts 


(Pa.),  525;  Wardlaw  v.  Hammond,  9 
Riah.   (S.  C.)  454;  McDow  v.  Rabb, 


244,  30  N.  W.  500;   Morrill    v.  Tit- 

oomb,  8  Allen  (Mass.),  100;  Kansas 

City  etc.  R.  Co.   v.  Smith,   156  Mo.  ggrp  x'\^i 

608,  57  S.  W.  555;  Smith  v.  Powers,  jo  1  Greenl.  Ev.,  §  110 

15  N.  H.  546;  Skinner  v.  Odenbaeh,  „  j„g,.^^„^    ^_   jj^^^^^^    ^4   q^    j^g^ 

85   Hun,   595,   33   N.   Y.    Supp.   282;  gg  j^^_  j)^^    g^g^     gg^  ^343^  ^^^^ 

Roberts    v.    Roberts,    82    N.    C.    29;  12  Rigg   y.   Cook,    4    Gilm.     (111.) 

Cheeseman  v.  Kyle,  15  Ohio  St.  15;  336,  46   Am.  Dec.  462. 

Besser  v.  Joyce,  9  Or.  310;  Hickman  13  Jackson  v.  Vredenbergh,  IJohna. 

V.  Gillum,  66  Tex.  314,  1  S.  W.  339;  (N.  Y.)   159. 
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premises  in  a  manner  inconsistent  with  the  terms  of  the 
deed,  his  declarations  respecting  the  ownership  or  the 
terms  on  which  he  holds  possession  are  competent.  But 
they  are  not  competent,  if  such  possession  is  consistent  with 
the  terms  of  the  conveyance;^*  and  when  the  vendor  re- 
mains in  possession,  his  declarations  as  to  the  claim  under 
which  he  holds  are  competent  to  show  his  good  faith,  where 
that  is  in  issue.*' 

§  353  (356).  Same — Possession  must  be  shown. — ^Before 
declarations  of  the  character  under  discussion  can  be  re- 
ceived, it  must,  of  course,  be  shown  that  the  declarant  had 
possession.  This  may  appear  by  actual  occupancy  and  in- 
closure,**  or  by  partial  occupancy  under  deed  or  contract 
which  carries  out  a  constructive  possession  commensurate 
with  its  terms  of  local  description,  or  by  other  acts  of 
ownership.*'^  For  example,  in  an  action  of  ejectment,  the 
plaintiffs  were  allowed  to  prove  the  declarations  of  two 
men,  while  they  were  owners  of  the  property,  with  a  view 
to  show  the  extent  of  their  actual  occupation,  although  they 
were  off  the  premises  at  the  time.  They  were  owners,  and 
in  constructive,  if  not  in  the  actual,  possession,  and  were 
defining  their  possession  to  a  person  negotiating  for  the 
purchase.*^  Possession  being  the  principal  fact,  such  dec- 
larations are  admissible  as  part  of  the  res  gestae  of  the 
possession  itself,  and  are  admissible  when  made  by  a  party 
while  on  the  land,  or  in  possession  thereof,  whether  actu- 
ally on.  the  land  or  not  at  the  time  of  making  the  same.*® 

14  Williamson  v.  Williams,  11  Lea  17  Phill.  Ev.  (Cow.  &  H.  Notes) 
(Tenn.),   355;   Mobile   Sav.  Bank  v.       217,  note  166. 

McDonnell,  89  Ala.  434,  18  Am.  St.  "  Abeel  v.  Van  Gelder,  36  N.  Y. 

Rep.  137,  9  L.  E.   A.  645,  8   South.  513;   Owen  v.  Moxon,  167  Ala.  615, 

137.  52  South.  527. 

15  Osgood  V.  Eaton,  63  N.  H.  355.  19  Owen    v.    Moxon,  supra;    Tar- 

16  Lawrence  v.  Alabama  State  brough  v.  Arnold,  20  Ark.  592;  Ellis 
Land  Co.,  146  Ala.  524,  41  South.  •  v.  Janes,  10  Cal.  456;  Saugatuck 
612;  Comins  V.  Coming,  21  Conn.  413;  Congregational  Soe.  v.  East  Sauga- 
Spence  v.  Smith,  18  N.  H.  587;  Al-  tuck  School  District,  53  Conn.  478, 
exander  v.  Jennings,  10  Lea  (Tenn.),  2  Atl.  751;  FraBer  v.  State,  112  Ga. 
419;  Eoebke  v.  Andrews,  26  Wis.  311.  13,  37  S.  E.  114j  Hardy  v.  Moore,  62 


§  353  (356)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  844 

The  declarations  made  while  in  such  possession  cannot  be 
used  to  prove  the  fact  of  possession.  In  all  cases,  that 
must  be  proved  as  the  foundation  for  the  declarations,  just 
as  agency  cannot  be  proved  by  the  declarations  of  the 
agent.2o  j^.  ^^s  held  in  an  English  case  that  the  mere 
cutting  of  timber  on  land  was  prima  facie  such  an  evidence 
of  ownership  as  to  admit  the  declarations  of  such  person 
to  the  effect  that  some  other  person  was  owner.^^  But 
som-e  of  the  American  cases  have  declined  to  give  such  lati- 
tude to  the  declarations  of  those  in  mere  constructive  pos- 
session.^2  In  the  Kentucky  case  referred  to  in  the  note, 
the  court  said:  "Conversations,  or  declarations,  made  by 
the  actor  or  party  concerned,  at  the  time  an  act  is  done, 
and  which  explain  the  quo  animo  and  design  of  the  per- 
formance, may,  whenever  the  nature  of  the  act  is  called 
in  question,  be  given  in  evidence,  as  part  of  the  res  gestae. 
Without  tolerating  this  explanation  of  the  acts  of  men,  by 
receiving  their  accompanying  declarations,  we  should  be 
often  misled  as  to  their  true  nature  and  character ;  and  con- 
sequently, liable  to  fall  into  errors,  in  respect  to  them.  The 
rule  requiring  res  gestae  declarations  to' be  received  as  evi- 
dence, is  a  necessary,  and  very  useful  one ;  but  in  the  pres- 
ent case,  we  think  it  will  not  sanction  the  reception  of  the 
testimony  objected  to."  That  testimony  extended  further 
than  the  mere  claim  to  the  possession,  and  consisted  of 
statements  with  reference  to  the  blaze-marks  on  certain 
trees,  which  the  declarant  said  were  included  in  a  portion 
of  the  land  -which  he  was  to  clear  for  a  third  person,  thus 
establishing  a  contract  between  him  and  such  third  per- 
son, who  was  thereby  made  the  adverse  possessor,  by  con- 

lowa,  65,  17  N.  W.  200;  Elwood  v.  57,  16  S.  E.  223;  Whitney  v.  Wage- 

Saterlie,  68  Minn.  173,  71  N.  W.  13;  ner,  84  Minn.  211,  87  Am.  St.  Eep. 

Rollins  V.  Strout,  6  Nev.  150;  Low  351,   87   N.   W.   602;     Stranalian    v. 

V.  Schaffer,  24  Or.  239,  33  Pac.  678;  Terry,  9  Lea  (Tenn.),  560. 

Brolaskey   v.   McClain,   61    Pa.   146;  21  Doe  ex  dem.  Stansbury  v.  Ark- 

Griswold   V.   Nichols,   126   Wis.   401,  aright,  5  Car.  &  P.  575. 


105  N.  W.  815. 
20  Thomas     m 
Ala.  602;  Jaffray  v.  Brown,  91  Ga, 


22  West  V.  Price,  2  J.  J.  Maish. 
20  Thomas    v.     Degraffenreid,     17       /g-    %  j^q 
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struction,  of  another's  land  to  tlie  extent  of  the  blazed 
demarkation.  In  a  frequently  cited  Connecticut  case,-^  the 
court,  after  approving  the  admission  of  testimony  accom- 
panying acts  of  possession,  said  that  other  declarations  of 
the  owner,  made  while  he  was  absent  from  the  premises, 
and  which  accompanied  no  act,  but  which  were  mere  state- 
ments of  what  he  had  done,  or  intended  to  do,  respecting 
the  premises,  were  inadmissible  for  the  purpose  for  which 
they  were  offered.  "These  were  mere  naked  declarations, 
and  were  no  part  of  a  res  gesta,  because  they  accompanied 
no  act  and  therefore  could  not  tend  to  explain  or  character- 
ize any.  It  did  not  appear,  nor  was  it  claimed,  that  they 
were  made  in  the  hearing  of  the  defendant,  so  that  they 
could  be  construed  into  any  admissions  by  him;  indeed, 
they  stood  upon  no  higher  ground  than  a  bare  statement, 
by  any  other  person  than  the  owner,  as  to  what  the  latter 
intended  to  do,  or  had  done,  and  therefore  come  within  the 
general  objection  to  mere  hearsay." 

§  354  (357).  Declarations  proper  to  show  character  of 
possession — Not  to  destroy  record  title. — From  what  we 
have  already  said,  it  is  abundantly  clear  that  the  declara- 
tions of  a  party  in  possession  of  land  are  competent  to 
show  the  character  of  his  possession,  as  that  he  holds  as  a 
tenant  or  by  virtue  of  an  executory  contract  to  purchase,^* 
or  as  agent  of  another,^^  or  as  joint  occupant  with  an- 
other,^®  or  that  the  occupancy  is  adverse  to  or  in  subordina- 
tion to  the  title  of  another,^''  yet  there  are  certain  limita- 

23  Comins  v.  Comins,  21  Conn.  413.  Cal.  S69;  Little  v.  Libby,  2  Greenl. 

24  Dodge  V.  Freedman's  Sav.  &  (Me.)  242,  11  Am.  Dee.  68;  West 
Trust  Co.,  93  IT.  S.  379,  23  L.  Ed.  Cambridge  v.  Lexington,  2  Pick. 
920;  Jackson  v.  Dobbin,  3  Johns.  (N.  (Mass.)  536;  Marey  v.  Stone,  8  Gush. 
Y.)  223;  Gibney  v.  Marchay,  34  N.  (Mass.)  4,  54  Am.  Deo.  736;  Stearns 
T.  301;  Cunningham  v.  Fuller,  35  v.  Hendersass,  9  Cush.  (Mass.)  497, 
Neb.  58,  52  N.  W.  836.  57  Am.  Dec.  65;  King  v.  Frost,  28 

26  Kirkland  v.  Trott,  66  Ala.  417.  Minn.    417,    10   N.   W.   423;     South 

26  Darling  v.  Bryant,  17  Ala.  10,  Hampton  v.  Fowler,  54  N.  H.  197; 
52   Am.   Dec.    162.  Sheaffer  v.   Eakman,    56    Pa.     144; 

27  Beasley  v.  Howell,  117  Ala.  499,  Potts  v.  Everhart,  26  Pa.  493;  Hurt 
22  Soutk  989;  Poorman  v.  Miller,  44  t.  Evans,  49  Tex.  311;   Beeeher  v. 
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tions  which  must  be  observed.  Such  declarations  are  only 
competent  to  show  the  character  of  the  possession  of  the 
person  making  them,  and  by  what  title  he  holds.  They  are 
not  competent  to  sustain  or  destroy  the  record  title;  and 
declarations  contrary  to  the  tenor  of  deeds  or  similar  docu- 
ments which  a  party  has  executed  are  not  admissible.^*  If 
such  declarations  are  inconsistent  with  the  title  under 
which  the  declarant  holds,  that  is,  are  adverse  to  it,  it  is 
manifest  they  are  not  admissible  except  and  until  the  fact 
is  established  that  they  have  been  made  to  or  brought  under 
the  notice  of  the  owner.  The  declarations,  for  example, 
of  one  while  in  possession  under  another,  inconsistent  with 
the  terms  of  his  holding,  could  not  possibly  affect  that  other 
until  the  declaration  was  brought  to  his  notice.^*  Declara- 
tions which  do  not  bear  upon  the  quality  of  any  possession 
of  the  declarant,  and  have  no  reference  to  the  identity  or 
location  of  boundaries  or  monuments,  or  to  any  matter  con- 
cerning physical  conditions  or  use,  are  properly  excluded; 
and,  where  their  sole  purpose  is  to  show  that  the  title  which 
the  record  showed  to  exist  did  not  in  fact  exist,  they  are 
not  admissible,  whether  the  declarant  was  in  or  out  of  pos- 
session, or  is  living  or  dead,^° 

§  355  (358).    Declarations    as    to    boundary    lines. — ^It 

must  be  borne  in  mind  that  statements  of  those  in  posses- 
sion of  lands  with  regard  to  their  boundary  lines  are  evi- 
dence only  of  the  claim  or  disclaimer  made  by  the  declarant. 
They  are  in  no  sense  evidence  of  the  accuracy  of  the  line 

Parmele,    9    Vt.    352,    31    Am.    Dec.  1014;  Gilbert  v.  Odum,  69  Tex.  670, 

633;  Bowen  v.  Chase,  9«  V.  S.  254,  7  S.  W.  510.     See  §  241,  ante. 

25  L.  Ed.  47;  Peaceable  v.  Watson,  4  =9  Butler  v.  Butler,  133  Ala.  377, 

Taiint.  16,  128  Eng.  Eeprint,  232.  32   South.   579;   Mann   v.   Edson,   39 


28  Dodge    T.    Freedman's    Sav.    & 


Me.  25;  Crawford  v.  Crawford,  60 
Kan.  126,  55  Pae.  842;  Morgan  v. 
Trust  Co.,  93  U.  S.  379,  23  L.  Ed.  Earned,  10  Met.  (Mass.)  50;  Sal- 
920;  Bowen  v.  Chase,  98  U.  S.  254,  ^^^^^  ^  jy^^-^^^  29  Mo.  176;  Harral 
25  L.  Ed.  47;  Gibney  v.  Marchay,  ,,  Wright,  57  Ga.  484;  Hays  v.  Hays, 
34  N.  Y.  301;  Parry  v.  Parry,  130  66  Tex.  606,  1  S.  W.  895. 
Pa.    94,    18    Ati.    628;    McKlnon    v.  ;w  Fall  v.  Eall,  100  Me.  98,  60  Atl. 

Meston,   104   Mich.   642,    62   N.   W.      718, 
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described.  It  is  in  the  aspect  of  tlieir  claim  only  that  dec- 
larations of  those  in  possession,  in  respect  to  the  boundary 
lines  or  the  extent  of  their  occupation,  are  sometimes  re- 
ceived as  part  of  the  res  gestae.^''-  Thus  to  establish  ad- 
verse possession,  the  plaintiff  may  prove  the  declarations 
of  former  owners  under  whom  he  claims,  when  such  dec- 
larations were  made  during  possession  and  while  defining 
or  pointing  out  the  boundaries  to  a  person  negotiating  for 
the  purchase.^2  Where  the  owners  of  lands  adjacent  to  a 
highway  have  acquiesced  for  many  years  in  a  change  in  the 
highway  lines,  have  located  the  lines  of  buildings  with  ref- 
erence to  such  change,  and  the  last  grantor  of  a'  lot  has 
conveyed  to  another  with  an  oral  declaration  recognizing 
such  new  boundary,  the  description  in  such  conveyance  as 
against  subsequent  grantees  must  be  construed  with  regard 
to  such  boundary.  "The  jury  wei'e  at  liberty  to  find,  in 
this  case,  that  the  declarations  of  the  grantor  were  contem- 
poraneous with  the  making  of  the  deed,  and  were  made  for 
the  purpose  of  settling  the  street  boundary.  They  were 
therefore  admissible."*^  But  in  a  Wisconsin  case  it  was 
held  no  part  of  the  res  gestae  where  the  declarations  point- 
ing out  the  boundary  were  made  by  the  grantor  at  the  time 
of  sale.  It  was  held  that  the  declarations  did  not  accom- 
pany the  act  of  possession,  but  rather  the  act  of  parting 
with  the  title  and  possession,  and  when  the  declarant  was 
directly  interested,  to  claim  the  largest  dimensions  for  the 
land.**     So  declarations  of  the  grantor  a^ter  the  convey- 

31  Brewer  v.  Brewer,  19  Ala.  481;  South.    315;    Emmett   t.    Perry,    100' 

Norton  v.  Pettibone,  7  Conn.  319,  18  Me.   139,  60  Atl.  872;   Gray  v.  Kel- 

Am.    Dec.    116;    Davis    v.    Campbell,  ley,   190  Mass.    184,   76   N.   E.   724; 

1    IredJ    (20    N.    C.)    482;    Abeel    v.  Brenstein  v.  North  American  Realty 

Van  Gelder,  36  N.  Y.  513;  Yates  v.  Co.,   119   N.  Y.   Supp.   1;    Holclen   v. 

Shaw,   24  ni.   367;   Eedding  v.   Me-  Cantrell,    88    S.    C.    281,    70    S.    E. 

Cubbin,  1  Har.  &  McH.   (Md.)   368;  815.     See  §  304  et  seq.,  ante. 

Bower  v.  Earl,  18  Mich.  367;  Dona-  32  Abeel  v.  Van  Gelder,  sitpm. 
hue  V.  Case,  61  N.  Y.  631;  Dawson 
V.  Mills,  32  Pa.  302;  Davis  v.  Jones, 
3  Head  (Tenn.),  603;  Swerdferger  v. 

Hopkins,    67   Vt.    136,   31    Atl.    153;  34  Lampe    v.    Kennedy,    60    Wis. 

Driver    v.    King,    145    Ala.    585,    40  110,  18  N.  W.  730. 


33  Kix   V.    Smith,    145   Mich.    203, 
108  N.  W.  691. 
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ance  of  tlie  land  by  him  are  clearly  inadmissible.^^  In 
Massaohusetts  declarations  of  owners  or  persons  in  posses- 
sion made  while  pointing  out  the  boundaries  seem  to  be  held 
inadmissible,  unless  made  by  persons  deceased  who  had  no 
motive  to  misrepresent.^®  In  West  Virginia  it  has  been 
held  that  experimental  surveys  and  maps  thereof  made  at 
the  instance  of  a  land  owner,  endeavoring  to  find  the  bound- 
aries of  his  land,  cannot  be  given  in  evidence  against  him 
as  admissions  as  to  boundary  locations,  unless  accompanied 
by  evidence  appreciably  tending  to  prove  his  adoption 
thereof  as  being  correct.^'^ 

§  356  (359).  Declarations  of  agents. — Whatever  an 
agent  does  in  the  lawful  exercise  of  his  authority  is  im- 
putable to  the  principal,  and  where  the  acts  of  the  agent 
will  bind  the  principal,  his  representations,  declarations 
and  admissions  respecting  the  subject  matter  will  also  bind 
him,  if  made  at  the  same  time  and  constituting  part  of  the 
transaction,  and  declarations  of  this  character  are  often 
classed  in  the  decisions   as  res  gestae.^^    The   question 

35  Hills  V.  Iiudwig,  46  Ohio  St.  373,  the  rules  of  evidence  relating  to  ad- 
24  N.  E.  596;  Castro  v.  Fry,  33  W.  missions  of  the  parties  and  locations 
Va.  449,  10  S.  E.  799;  Chase  v.  Hor-  made  by  them  are  more  liberal  than 
ton,  143  Mass.  118,  9  N.-  E.  31;  those  applied  in  proceedings  to  de- 
Vrooman  v.  King,  36  N.  Y.  477;  termine  the  location  of  lines  desig- 
Brown  v.  Callender,  105  111.  88.  nated  in  patents;  the  difference  being 

36  Long  V.  Colton,  116  Mass.  414;  analogous  to  that  obtaining  between 
Modrill  V.  Titcomb,  8  Allen  (Mass.),  proceedings  for  the  enforcement  of 
100;  Adams  v.  Swansea,  116  Mass.  executory  contracts  of  sale  of  laud 
591;  Fellows  v.  Smith,  130  Mass.  and  those  pertaining  to  the  vindica- 
378.  As  to  representations  as  to  tion  of  legal  rights  accruing  undei 
private   boundaries,   see   Corbleys  v.  deeds  of ,  conveyance. 

Eipley,  22  W.  Va.  154,  46  Am.  Rep.  38  American     Fur     Co.    v.    United 

502.     See   note   on   "Declarations   of  States,  2  Pet.  (U.  S.)  358,  7  L.  Ed. 

Deceased     Former     Owners     as     to  450;    Vicksburg    &    M.    Ry.     Co.    v. 

Boundaries,"  to  Cadwalader  v.  Price,  O'Brien,  119  U.  S.  99,  30  L.  Ed.  299, 

19  Ann.  Cas.  551.  7   Sup.   Ct.   Rep.     118;     Converse    v. 

37  State  V.  King,  64  W.  Va.  546,  Blumrich,  14  Mich.  109,  90  Am.  Dec. 
63  S.  E.  468.  In  proceedings  230;  Burnhara  v.  Ellis,  39  Me.  319, 
founded  on  a  caveat  for  the  deter-  63  Am.  Dec.  625;  Thallhimer  v. 
mination  of  the  location  of  boundary  Brinckerhoff,  4  Wend.  (N.  Y.)  394, 
lines  of  entries  and  surveys,  prepar-  21  Am.  Dec.  155;  Jones  v.  Jones,  120 
atory  to  the  procurement  of  patents,  N.  Y.  589,  24  N.  E.   1016;   Gott  v. 
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whether  the  evidence  is  admitted  as  part  of  the  res  gestae 
or  by  reason  of  the  rules  controlling  the  binding  power  of 
an  agent's  statements  within  the  scope  of  his  authority 
has  frequently  been  raised,  and  so  far  without  any  definite 
result  as  to  classification  or  effect.  It  is  clear  that  the 
agent  stands  on  no  different  footing  from  anyone  else,  so 
far  as  his  voluntary  or  spontaneous  utterances,  forming 
part  of  the  actual  res  gestae  are  concerned.  The  exclama- 
tion, for  example,  of  an  engine  driver  at  the  time  of  an 
accident  on  a  railroad  is  admissible,  not  solely  because  he 
is  an  agent  of  the  railroad  corporation,  but  because  he  was 
there,  and  his  utterance  was  an  actual  part  of  the  occur- 
rence. If  he  were  not  the  engineer,  his  exclamation  would 
be  admissible  just  the  same.  We  are  not  now  dealing  with 
the  effect  of  his  evidence  upon  others,  or  whether  or  not 
lie  was  an  agent,  or  the  corresponding  difference  in  degree 
of  weight,  but  desire  rather  to  call  attention  to  the  twofold 
character  created  and  to  illustrate  the  indiscriminate  use 
of  the  terms.^**     A  very  similar  illustration  is  afforded  in  a 

tDinsmore,  111  Maes.  45;  Linblom  v.  566,  9  Am.  St.  Eep.  883,  2  L.  K.  A. 

"Kamsey,  75  111.  246;  Hawk  v.  Apple-  520,  19  N.  E.  453;   Alsever  v.  Min- 

gate,  37  Mo.  App.  32;  St.  Louis  &  St.  neapolis  etc.  E.  Co.,  115  Iowa,   338, 

P.  Ey.  Co.  V.  Weaver,  35  Kan.  412,  56  L.  E.  A.  748,  88  N.  W.  841;  Ens- 

57  Am.  Eep.  176,  11  Pae.  408;  United  ley,  y.  Detroit  ete.  E.  Co.,  134  Mich. 

States  V.  Gooding,  12  Wheat.  (IT.  S.)  195,  96  N.  W.  34;  O'Connor  v.  Chi- 

460,  6  L.  Ed.  693.    See  Prof.  Thayer's  cage   etc.  E.   Co.,  27  Minn.   166,   38 

discussion  to  the  effect  that  such  dec-  Am.  Eep.  288,  6  N.  W.  481;   Union 

larations  should  not  be  received  un-  etc.  E.  Co.  v.  Elliott,  54  Neb.  299, 

der  the  rules  as  to  res  gestae  but  un-  74  N.  W.  627;  Texas  etc.  E.  Co.  v. 

der  general  rules  of  agency,  15  Am.  Eobertson,  82  Tex.  657,  27  Am.  St. 

L.  Eev.  80.     See  exhaustive  note  to  Eep.  929,  17  S.  W.  1041;  Hermes  v. 

Johnson  v.  McLain  Inv.  Co.,  131  Am.  Chicago    etc.    E.    Co.,    80    Wis.    590, 

St.  Eep.  306;  and  note  to  Wood  v.  27  Am.  St.  Eep.  69,  50  N.  W.  584; 

Maine   Cent.   E.  E.   Co.,   99   Am.   St.  United  Eys.  etc.  Co.  v.  Cloman,  107 

Rep.   391,   on   "Declarations   of   Car-  Md.  681,  69  Atl.  379;  Mailer  v.  Long 

Tier's    Agent    Eespeoting    Baggage."  Island   E.    Co.,    122    App.    Div.    463, 

See,  also,  note  to  Binewicz  v.  Haglin,  106  N.  T.   784;   Swanson   v.   Pacific 

14  Ann.  Cas.  227.     See,  also,  §  255,  Shipping  Co.,  60  Wash.  87,  110  Pae. 

ante;  §  357,  post.  795;     International     ete.    R.    Co.    v. 

39  Durkee  v.  Central  Pae.  E.  Co.,  Bryajit   (Tex.   Civ.   App.),   54  S.   W. 

2  Cal.  Unrep.  599,  9  Pae.  99;  Louis-  364. 
ville  etc.  E.  Co.  v.  Buck,  116  Ind. 
Evidence  II — 54 
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Maryland  case.  "In  an  action  against  a  street  railway 
company  for  personal  injuries  received  in  a  collision  be- 
tween plaintiff's  wagon  and  defendant's  car,  where  it  ap- 
peared that  about  the  time  of  the  accident  someone  wearing 
the  uniform  of  defendant  company,  with  a  conductor's 
badge,  rushed  into  a  saloon,  asking  for  a  telephone,  and 
stating  that  they  had  struck  a  wagon  at  a  certain  point; 
that  he  appeared  very  much  frightened  and  excited;  that 
those  hearing  him  reached  the  place  stated  in  less  than  a 
minute,  and  found  the  broken  wagon  and  the  car  without  a 
conductor — the  statements  were  admissible  as  part  of  the 
res  gestae,  as  against  an  objection  that  the  one  making  the 
statements  was  not  shown  to  be  the  conductor  of  the  car."*" 

§  356a  (359).  Same — Further  illustrations. — In  an  ac- 
tion for  purchase  money,  the  false  representations  of  the 
vendor's  agent  made  during  the  negotiations  may  be 
shown.*^  The  same  is  true  in  an  action  for  refusing  to 
accept  merchandise  sold;  the  declarations  of  the  agent  of 
the  defendant  as  to  the  quality  of  the  goods,  while  weigh- 
ing and  receiving  of  them,  are  competent.*^  In  an  action 
against  a  railroad  company  for  ejecting  a  passenger  from 
the  car,  the  language  of  the  employee  while  in  the  perform- 
ance of  the  act  is  admissible.*^  Where  a  corporation,  such 
as  a  railroad  or  an  insurance  company,  invests  an  agent 
with  general  authority  to  adjust  claims  against  it,  his  dec- 
larations made  while  endeavoring  to  secure  an  adjustment 
of  the  claim  are  competent  evidence  against  the  principal.** 

*o  United    Eys.     Co.     v.     Cloman,  *3  Marion  v.  Chicago   Ey.   Co.,  64 

supra.     We  have  extracted  this  from  Iowa,   568,   21   N.   W.   86.     But  lan- 

the   excellent  syllabus   furnished  by  guage  used  a  few  minutes  afterward 

the    West    Publishing    Company    to  is   not     admissible:     Barker    v.     St. 

that  case  in  69  Atl.  379.  Louis,  I.  M.  &  S.  Ry.  Co.,  126  Mo. 

41  Wiggins    V.    Leonard,    9    Iowa,  143,  28  S.  W.  866. 

194;   Hammatt   v.   Emerson,   27   Me.  **  Adams  Exp.  Co.  v.  Harris,  120 

308,  46  Am.  Doc.  598.     So  as  to  the  Ind.    73,    16    Am.    St.    Kep.    315,    7 

sale  of  a  note:  Lobdell  v.  Baker,  1  L.  E.  A.  214,  21   N.  E.  340.     As  to 

Met.   (Mass.)   193,  35  Am.  Dee.  858.  declarations   by    agents    of    corpora- 

42  Kahm  v.  Deig,  121  Ind.  283,  23  tions,  see  next  section. 
N.  E.  141. 
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An  agent  who  has  charge  of  the  construction  of  a  building 
may  bind  his  employer  by  his  admissions  explaining  pay- 
ments relating  thereto.*^  Other  illustrations  of  statements 
admissible  against  the  principal  are  those  of  the  agent  at 
the  time  of  the  sale  of  personal  property,*^  or  at  the  time 
of  a  fire,  to  the  effect  that  it  was  caused  by  his  negligence.''^ 

§  356b  (359).  Prerequisites  to  admission  of  such  dec- 
larations.— It  is,  of  course,  an  indispensable  requisite  to 
the  admission  of  the  declarations  of  an  agent  as  part  of  the 
res  gestae  that  such  agency  or  authority  he  first  proved.*^ 
Such  agency  cannot  he  proved  hy  the  declarations  them- 


es Cook  V.  Hunt,  24  111.  535. 

*6  Gilson  V.  Wood,  20  111.  37. 

4T  Shafer  v.  Lacock,  168  Pa.  497, 
29  L.  E.  A.  254,  32  Atl.  44.  An  ex- 
cflllent  eoUeetion  of  modern  illustra- 
tions of  declarations  held  compe- 
tent "will  be  found  appended  to  the 
following  cases  in  15  Current  Law, 
p.  1767,  note  74:  Abingdon  Mills  v. 
Grogan,  167  Ala.  146,  52  South.  596; 
Lowe  V.  Yolo  County  etc.  Water 
Co.,  157  Cal.  503,  108  Pac.  297; 
Eathbun  v.  White,  157  Cal.  248,  107 
Pac.  309;  Sanders  v.  Keller,  18 
Idaho,  590,  111  Pae.  350;  Cox  v. 
Cline,  147  Iowa,  353,  126  N.  W.  330; 
Dean  v.  Toledo  etc.  E.  Co.,  148  Mo. 
App.  428,  128  S.  W.  10;  Sills  v. 
Surge,  141  Mo.  App.  148,  124  S.  W. 
605;  Head  &  Dowst  Co.  v.  New 
England  Breeders'  Club,  75  N.  H. 
449,  75  Atl.  982;  Laughlin  v.  Man- 
son,  6  Misc.  Kep.  492,  120  N.  Y. 
Supp.  110;  Terrapin  v.  Barker,  26 
Okl.  93,  109  Pac.  931;  Joslyn  v.  Cad- 
illac etc.  Co.,  177  Fed.  863,  101  0. 
C.  A.  77.  And  where  they  have  been 
held  incompetent  in  the  same  note 
to  the  following  cases:  Byrne  v. 
Hafner  Peed  Co.,  143  Mo.  App.  85, 
122  S.  W.  349;  Conner  v.  Martin, 
45  Ind.  App.  141,  92  N.  B.  3;  Cald- 
well V.  Nelson  Morris  &  Co.,  125  La. 


301,  51  South.  205;  American  Tow- 
ing etc.  .Co.  V.  Baker-Whitely  Coal 
Co.,  Ill  Md.  504,  75  Atl.  341;  Kurrle 
V.  Baltimore,  113  Md.  63,  77  Atl. 
373;  Crowley  v.  Boston  El.  E.  Co., 
204  Mass.  241,  90  N.  E.,532;  Baker 
V.  Temple,  160  Mich.  318,  125  N. 
W.  63;  Sheridan  Coal  Co.  v.  C.  W. 
Hull  Co.,  87  Neb.  117,  138  Am.  St. 
Eep.  435^  127  N.  W.  218;  Case 
Threshing  Maeh.  Co.  v.  Wright  Hard- 
ware Co.  (Tex.  Civ.  App.),  130  S.  W. 
729;  Lamar  County  v.  Talley  (Tex. 
Civ.  App.),  127  S.  W.  273;  Meyers 
V.  San  Pedro  etc.  E.  Co.,  36  Utah, 
307,  21  Ann.  Cas.  1229,  104  Pac. 
736;  Atchison  etc.  E.  Co.  v.  Sullivan, 
173  Fed.  456,  97  C.  C.  A.  1. 

48  Eeynolds  v.  Continental  Ins. 
Co.,  36  Mich.  131;  Harker  v.  De- 
ment, 9  Gill  (Md.),  7,  52  Am. 
Deo.  670;  Maxey  v.  Heekethorn, 
44  111.  437;  Carter  v.  Burnham,  31 
Ark.  212;  Dawson  v.  Landreaux,  29 
La.  Ann.  363;  Peck  v.  Eitchey,  66 
Mo.  114;  French  v.  Wade,  35  Kan. 
391,  11  Pae.  138;  Stollenwerek  v. 
Thacher,  115  Mass.  224;  Wood  M. 
Co.  v.  Crow,  70  Iowa,  340,  30  N.  W. 
609.  See,  also,  §  255,  anie,  and 
eases  there  cited,  where  the  subject 
is  treated  under  the  head  of  "Ad- 
missions." 
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selves,  no  matter  liow  publicly  made;*®  nor  by  such  dec- 
larations accompanied  by  acts  purporting  to  be  in  behalf 
of  the  principal  unless  they  are  brought  to  his  knowledge.^" 
It  is  also  a  requisite  to  the  admission  of  such  declarations 
that  they  be  made  during  the  continuance  of  the  agency, 
and  in  regard  to  a  transaction  still  pending.  Here  again 
the  term,  "part  of  the  res  gestae,'^  is  applied  to  such  dec- 
larations, and  to  such  as  come  under  the  head  of  narrative 
statements ;  whereas  in  fact  the  admissibility  rests  upon 
the  exercise  of  the  powers  of  the  agent  within  the  scope  of 
his  authority.  While  so  far  the  consequences  of  treating 
such  declarations  of  agents  under  both  heads  has  not  re- 
sulted in  any  demonstrable  harm,  we  think  that  time  would 
be  economized  if  the  discussion  were  excluded  altogether 
from  the  realm  of  res  gestae,  and  confined  to  treatment  as 
suggested  by  Thayer,  under  the  general  rule  of  evidence 
applicable  to  agency.  Illustrations  of  the  admissibility  of 
such  declarations  will  be  found  in  the  cases  cited.' ^  Thus, 
a  conversation  between  agents  or  employees  of  a  railroad 
company  concerning  a  past  transaction  is  clearly  incom- 
petent as  evidence  against  the  company ;  ®^  and  the  declara- 
tions of  the  president  of  a  corporation  relative  to  its 
ownership  or  as  to  its  former  dealings  with  other  parties, 
which  are  not  shown  to  have  been  made  while  in  the  per- 

49  Mussey     v.     Beeeher,     3     Gush.  Louisville   etc.   E.   Co.   v.  Foley,   94 

(Mass.)    517;    Brigham   v.   Peters,   1  Ky.   220,   21   S.   W.   866;    Keyset   v. 

Gray     (Mass.),     145;     Trustees     v.  Chicago   ete.   E.   Co.,   66   Mich.   390, 

Bledsoe,   5  Ind.   133;   McCormick   v^  33  N.  W.  867;  Homan  v.  Boyce,  15 

Roberts,  36  Kan.   552,   13  Pae.  827;  Neb.   545,   19   N.   W.    590;    Interna- 

Kirchner  v.  Laughlin,  5  N.  M.  365,  tional   etc.   E.   Co.   v.   Bryant    (Tex. 

23  Pac.  175;  Wood  M.  Co.  v.  Crow,  Civ.  App.),  54  S.  W.  364;  Eobinson 

70  Iowa,  340,  30  N.  W.  609.  v.  Superior  ete.  K.  Co.,  94  Wis.  345, 

_  50  Mussey     v.     Beeeher,     3     Cush.  59   Am.   St.   Eep.   897,   34  L.   E.   A. 

(Mass.)    517;   Brigham   v.   Peters,   1  205,   68   IN.   W.   961;   Sounentheil   v. 

Gray  (Mass.),  145;  Trustees  v.  Bled-  Christian  Moerlein  Brewing  Co.,  172 

soe,  5  Ind.  133.  U.  S.  401,  43  L.  Ed.  492,  19  Sup.  Ct. 

51  New  York  Min.  Syndicate  etc.  Rep.  233. 
V.  Sogers,  11  Colo.  6,  7  Am.  St.  Rep.  B2  Union  Pac.  Ey.  Co.  v.  Fray,  35 

198,  16  Pae.  719,  17  Morr.  Min.  Eep.  Kan.  700,  12  Pac.  98;  Erie  &  W.  V. 

123;    Kern    v.   Des    Moines    City   E.  Ey.   Co.   v.   Smith,    125   Pa.   259,   11 

Co.,'  141  Iowa,  620,  118  N.  W.  451;  Am.  St.  Eep.  895,  17  Atl.  443. 
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formance  of  his  duties  as  such  officer,  or  while  doing  busi- 
ness contemporaneously  with  the  declarations,  are  not 
binding  on  the  compauy.^^ 

§  357  (360).    Declarations  by  agents  of  corporations. — 

This  subject  is  frequently  illustrated  in  the  case  of  declara- 
tions of  agents  and  employees  of  corporations  and  other 
defendants  in  actions  for  negligence.  Thus,  the  declara- 
tions of  an  employee  or  officer  as  to  who  was  responsible 
for  an  accident,  or  as  to  the  manner  in  which  it  happened, 
when  made  at  the  time  of  the  accident  or  soon  after,  have 
been  held  incompetent,  as  against  the  company,  on  the 
ground  that  his  employment  did  not  carry  with  it  authority 
to  make  declarations  or  admissions  at  a  subsequent  time  as 
to  the  manner  in  which  he  had  performed  his  duty;  and 
that  his  declaration  did  not  accompany  the  act  from  which 
the  injuries  arose  and  was  not  explanatory  of  anything 
in  which  he  was  then  engaged,  but  that  it  was  a  mere  narra- 
tion of  a  past  occurrence.®*     So  the  declarations  of  a  secre- 

53  Ricketts  V.  Birmingham  St.  Ey. 
Co.,  85  Ala.  600,  5  South.  35?;  Goetz 
V.  Bank  of  Kansas  City,  119  U.  S. 
551,  30  L.  Ed.  515,  7  Sup.  Ct.  Eep. 
318.     See    §    357,   post. 

5*  Vicksburg  Ey.  Co.  r.  O'Brien, 
119  U.  S.  99,  30  L.  Ed.  299,  7  Sup. 
Ct.  Eep.  118.  The  same  rule  has 
been  applied  in  a  great  variety  of 
cases,  Alabama  etc.  E.  Co.  v.  Hawk, 
72  Ala.  112,  47  Am.  Eep.  403  (simi- 
lar declarations  a  few  minutes  after 
the  accident);  Durkee  v.  Central 
Pac.  Ey.  Co.,  69  Cal.  553,  58  Am.  Eep. 
562,  11  Pac.  130  (five  minutes  after). 
In  the  following  cases  the  declara- 
tions were  made  immediately  or  soon 
after  the  accident  and  yet  they  were 
rejected:  Eort  Smith  Oil  Co.  v. 
Slover,  58  Ark.  168,  24  S.  W.  106; 
Little  Eock  T.  &  B.  Co.  v.  Nelson, 
66  Ark.  494,  52  S.  W.  7;  Leistritz 
V.  American  Zylonite  Co.,  154  Mass. 
382,  28  N.  E.  294;  Eyan  v.  Gilmer, 
2  Mont.  517,  25  Am.  Eep.  744;  Eus- 


.chenberg  v.  Southern  Electric  Co., 
161  Mo.  70,  61  S.  W.  626;  Walker 
V.  O'Connell,  59  Kan.  306,  52  Pac. 
894;  Patterson  v.  Wabash  St.  Louis 
Co.,  54  Mich.  91,  19  N.  W.  761; 
Luby  V.  Hudson  River  E.  Co.,  17  N. 
y.  131;  Erie  Ey.  Co.  v.  Smith,  125 
Pa.  259,  11  Am.  St.  Rep.  895,  17  Atl. 
443;  Cleveland  etc.  E.  Co.  v.  Mara, 
26  Ohio  St.  185;  Southerland  v.  Wil- 
mington &  W.  Ey.  Co.,  106  N.  C. 
100,  11  S.  E.  189;  Chesapeake  Ry. 
Co.  V.  Eeeves,  11  Ky.  Law  Eep.  14, 
11  S.  W.  464;  Chicago  Ey.  Co.  p. 
Becker,  128  111.  545,  15  Am.  St.  Eep. 
144,  21  N.  E.  524;  Eiehmond  &  D. 
Ey.  Co.  V.  Hammond,  93  Ala.  181,  9 
South.  577;  Chattanooga  Ey.  Co.  v. 
Liddell,  85  Ga.  482,  21  Am.  St.  Eep. 
169,  11  S.  E.  853;  San  Antonio  &  A. 
P.  E.  Co.  V.  Gray,  95  Tex.  424,  67 
S.  W.  763;  Northern  Pac.  Ey.  Co.  t. 
Kempton,  138  Ted.  992,  71  C.  C.  A. 
246. 
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tary  of  a  towing  company  that  the  hawser  nsed  in  towing 
certain  scows,  which  were  lost  through  the  alleged  negli- 
gence of  his  company,  was  an  improper  one,  were  incom- 
petent, because  it  was  mere  opinion,  and  there  was  no 
presumption  that  he  was  an  expert  arising  from  his  official 
position.^*  Statements  by  an  employee  of  a  railroad  cor- 
poration as  to  the  purpose  of  certain  chains  on  the  cars 
and  the  necessity  for  keeping  them  fastened,  made  merely 
in  general  conversation  to  a  coemployee,  who  was  injured, 
are  incompetent  to  bind  the  employer,  unless  the  employee 
has  been  made  its  agent  for  that  purpose.®^  But,  as  we 
have  already  pointed  out,  there  is  a  class  of  cases  in  which 
the  rule  that  the  declaration  must  be  contemporaneous  with 
the  act  is  construed  less  strictly,  and  in  which'  such  declara- 
tions are  admitted,  although  not  technically  contempora- 
neous, if  they  are  spontaneous  and  tend  to  explain  the  trans- 
action, and  if  so  slight  an  interval  of  time  has  elapsed  as 
to  render  premeditation  improbable.^''  Accordingly,  in 
numerous  cases  the  declarations  of  employees  and  agents, 
made  soon  after  an  accident,  have  been  received  as  part  of 
the  res  gestae.^^    The  transaction  may  be  of  such  a  char- 


ts American  Towing  etc.  Co.  v. 
Baker-Whitely  Coal  Co.,  Ill  Md. 
504,  75  Atl.  341. 

56  Crowley  v.  Boston  El.  B.  Co., 
204  Mass.  241,  90  N.  E.  532. 

67  Springfield  Consolidated  Ey.  Co. 
V.  Welch,  155  111.  511,  40  N.  B.  1034; 
Alsever  v.  Eailway  Co.,  115  Iowa, 
338,  56  L.  R.  A.  748,  88  N.  W.  841. 
See  §346,  ante. 

BS  Keyser  v.  Chicago  &  G.  T.  By. 
Co.,  66  Mich.  390,  33  N.  W.  867 
(declarations  made  after  fifty  min- 
utes) ;  Hooker  v.  Chicago,  M.  &  St. 
P.  By.  Co.,  76  Wis.  542,  44  N.  W. 
1085;  Illinois  Cent.  By.  Co.  v.  Tron- 
stine,  64  Miss.  834,  2  South.  255 
(after  fourteen  hours  at  the  place 
of  accident) ;  Wengler  v.  Missouri 
Pac.  R.  Co.,  16  Mo.  App.  493  (after 
several  days);  Pennsylvania  By.  Co. 


V.  Lyons,  129  Pa.  113, 15  Am.  St.  Rep. 
701,  18  Atl.  759;  New  York  Mining 
Co.  V.  Rogers,  11  Colo.  6,  7  Am.  St. 
Bep.  198,  16  Pac.  719,  17  Morr.  Min. 
Bep.  123;  O'Connor  v.  Chicago  By. 
Co.,  27  Minn.  166,  38  Am.  Rep.  288, 
6  N.  W.  481;  Bass  v.  Chicago  etc. 
R.  Co.,  42  Wis.  654,  24  Am.  Ren. 
437;  Brownell  v.  Pacific  R.  Co.,  47 
Mo.  239;  Cleveland  v.  Newsonie,  43 
Mich.  62,  7  N.  W.  222;  Augusta 
Factory  v.  Barnes,  72  Ga.  217,  53 
Am.  Rep.  838;  Leahey  v.  Cass  Ave. 
By.  Co.,  97  Mo.  165,  10  Am.  St.  Bep. 
300,  10  S.  W.  58;  Ohio  &  M.  Rv. 
Co.  V.  Stein,  133  Tnd.  243,  19  L.  B. 
A.  733,  31  N.  E.  180,  32  N.  E.  S:U; 
Hermes  v.  Chicago  By.  Co.,  80  Wis. 
590,  27  Am.  St.  Bep.  69,  50  N.  W. 
584;  Wabash  By.  Co.  v.  Bro-w,  65 
Fed.  941,  13   C.  C.  A.  222;   Spring- 
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acter  as  to  extend  through  a  considerable  period  of  time; 
and  in  such  cases  the  declarations  of  the  agent  in  reference 
to  the  business,  if  within  the  scope  of  his  authority,  may 
be  received,  provided  they  are  made  before  such  transac- 
tion is  completed.  Thus,  a  letter  or  other  statement  of  an 
officer  of  a  corporation  respecting  a  transaction  which, 
forms  the  subject  of  the  controversy  is  admissible  in  an 
action  against  the  corporation,  if  made  while  the  transac- 
tion is  in  progress.^^  The  declarations  of  a  baggage- 
master  in  answer  to  inquiries  after  lost  baggage,^"  and  the 
statements  of  an  insurance  agent  during  a  controversy 
about  the  renewal  of  insurance,  to  the  effect  that  he  de- 
livered a  certificate  of  renewal,  are  admissible  on  the  same 
ground.*^  Although  most  of  the  illustrations  given  above 
relate  to  the  declarations  of  agents  of  corporations,  it  need 
hardly  be  added  that  the  same  general  principles  govern  as 
in  the  case  of  the  agents  of  individuals.^^     To  bind  the  prin- 


field  Consolidated  Ry.  Co.  v.  Welch, 
155  III.  511,  ,40  N.  E.  1034;  Elledge 
V.  National  C.  &  0.  Ey.  Co.,  100  Cal. 
282,  38  Am.  St.  Eep.  290,  34  Pae. 
720,  852;  San  Antonio  &  A.  P.  Ry. 
Go.  V.  Gray,  95  Tex.  424,  67  S. 
W.  763;  Roberts  v.  Port  Blakely 
Mill  Co.,  30  Wash.  25,  70  Pac.  Ill; 
Wilson  V.  Southern  Pac.  Co.,  13 
trtai,  352,  57  Am.  St.  Rep.  766,  44 
Pac.  1040;  Sample  v.  Consolidated 
Light  &  Ry.  Co.,  50  W.  Va.  472,  57 
L.  R.  A.  186,  40  S.  E.  597,  694. 
But  mere  exclamations  by  agents  of 
corporations,  not  relating  to  the 
cause  of  the  accident,  are  not  admis- 
sible: Butler  V.  Manhattan  Ry.  Co., 
143  N.  Y.  417,  42  Am.  St.  Rep.  738, 
26  L.  R.  A.  46,  37  N.  E.  826; 
Omaha  &  K.  V.  Ry.  Co.  v.  Chol- 
lette,  41  Neb.  578,  59  N.  W.  921. 

59  First  Nat.  Bank  v.  Stewart,  114 
tJ.  S.  224,  29  L.  Ed.  101,  5  Sup.  Ct. 
Rep.  845;  Hamilton  Buggy  Co.  r. 
Iowa  Buggy  Co.,  88  Iowa,  364,  55  N. 
'".  496  (railroad  train  sheet,  as  evi- 


dence). Sec  note  to  St.  Louis  etc. 
R.  Co.  V.  Sutton,  Ann.  Cas.  19l2B, 
372. 

60  Morse  v.  Connecticut  River  R. 
Co.,  6  Gray  (Mass.),  450;  Illinois 
Cent.  Ry.  Co.  v.  Tronstine,  64  Miss. 
834,  2  South.  255;  Nichols  v.  South- 
ern Pac.  Ry.  Co.,  23  Or.  123,  37  Am. 
St!  Rep.  664,  18  L.  R.  A.  55,  31  Pac. 
296,  by  ticket  inspector. 

ei  Scott  V.  Home  Ins.  Co.,  53  Wis. 
238,  10  N.  W.  387. 

62  First  Nat.  Bank  v.  Alexander, 
161  Ala.  580,  50  South.  45;  St.  Louis 
I.  M.  V.  Kelley,  61  Ark.  52,  31  S.  W. 
884;  Smith  v.  Sinbad  Dev.  Co.,  11 
Cal.  App.  253,  104  Pae.  706;  Denver 
etc.  R.  Co.  V.  Wilson,  4  Colo.  App. 
355,  36  Pac.  67;  Toll  Bridge  Co.  v. 
Betsworth,  30  Conn.  380;  Jackson- 
ville etc.  R.  Co.  V.  Lockwood,  33 
Fla.  573,  15  South.  327;  Hematite 
Min.  Co.  V.  East  Tennessee  R.  Co., 
92  Ga.  268,  18  S.  E.  24;  Axtell  V. 
Northern  Pac.  R.  Co.,  9  Idaho,  392, 
74  Pae.  1075;  Prussian  Nat.  Ins.  Co. 
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dpal,  the  declarations  must  be  within  the  agent's  author- 
ity, and  must  accompany  an  act  which  he  is  authorized  to 
do.®*  The  same  rules  as  to  the  inadmissibility  of  the  narra- 
tions of  past  events  apply  as  with  ordinary  agents.®*    A 


V.  Empire  Catering  Co.,  113  111.  App. 
67;  Pennsylvania  Go.  v.  Weddle,  100 
Tnd.  138;  Kern  v.  Des  Moines  City 
E.  Co.,  141  Iowa,  620,  118  N.  W.  451; 
St.  Louis  etc.  R.  Co.  v.  Stone,  78 
Kan.  505,  97  Pae.  471;  Louisville  B. 
Co.  V.  Johnson,  131  Ky.  277,  20  L.  E. 
A.,  N.  S.,  133,  115  S.  W.  207;  Burn- 
ham  V.  Grand  Trunk  Ey.  Co.,  63  Me. 
298,  18  Am.  Eep.  220;  Baltimore  etc. 
R.  Co.  V.  State,  62  Md.  479,  50  Am. 
Eep.  233;  Lane  v.  Boston  etc.  E.  Co., 
112  Mass.  455;  McCammon  v.  Detroit 
etc.  R.  Co.,  66  Mich.  442,  33  N.  W. 
728;  Moore  v.  Chicago  etc.  R.  Co., 
59  Miss.  243;  Dean  v.  Toledo  etc. 
E.  Co.,  148  Mo.  App.  428,  128  S.  W. 
10;  Head  &  Dowst  Co.  v.  New  Eng- 
land Breeders'  Club,  75  N.  H.  449,  75 
Atl.  982;  Hill  v.  Adams  Exp.  Co.,  77 
N.  J.  L.  19,  71  Atl.  683;  Bingham  v. 
Hyland,  53  Hun,  633,  6  N.  Y.  Supp. 
75;  Porter  v.  Eichmond  etc.  B.  Co., 
97  N.  C.  46,  2  S.  E.  374;  Nichols  v. 
Southern  Pae.  Co.,  23  Or.  123,  37  Am. 
St.  Eep.  664,  18  L'.  E.  A.  56,  31  Pae. 
296;  Long  v.  North  British  etc.  Ins. 
Co.,  137  Pa.  335,  21  Am.  St.  Eep. 
S79,  20  Atl.  1014;  People's  etc.  Co.  v. 
Charleston  etc.  Ey.,  83  S.  C.  530,  65 
S.  E.  733;  Wendt  v.  Chicago  etc.  R. 
Co.,  4  S.  D.  476,  57  N.  W.  226; 
Sewanee  Min.  Co.  v.  McMahon,  1 
Head  (Tenu.),  582;  Missouri  etc.  E. 
Co.  v.  Ramsey  (Tex.  Civ.  App.),  128 
S.  W.  1184;  Idaho  Forwdg.  Co.  v. 
Firemen's  Fund  Ins.  Co.,  8  Utah,  41, 
17  L.  R.  A.  586,  29  Pae.  826;  Balti- 
more etc.  B.  Co.  v.  Gallahue,  12  Gratt. 
(Va.)  655,  65  Am.  Dec.  254;  Moran 
Bros.  Co.  T.  Snoqualmie  Falls  Powder 
Co.,  29  Wash.  292,  69  Pae.  759; 
Muhleman  t.  National  Ins.  Co.,  6  W. 


Va.  508;  Hooker  v.  Chicago  etc.  R. 
Co.,  76  Wis.  542,  44  N.  W.  1085; 
Rock  Springs  Nat.  Bank  v.  Luman, 

5  Wyo.  159,  38  Pae.  678;  Joslyn  ^. 
Cadillac  etc.  Co.,  177  Fed.  863,  101 
C.  C.  A.  77;  Anvil  Min.  Co.  v.  Hum- 
ble, 153  U.  S.  540,  38  L.  Ed.  814,  14 
Sup.  Ct.  Eep.  876,  18  Morr.  Min. 
Eep.   98. 

63  Worden  v.  Humeston  Ey.  Co., 
72  Iowa,  201,  33  N.  W.  629;  Fairfield 
Co.  V.  Thorp,  13  Conn.  173;  Hay  ward 
V.  Pilgrim  Soc,  21  Pick.  (Mass.)  270; 
Crump  V.  l/nited  States  Mining  Co., 
7  Gratt.  (Va.)  352,  56  Am.  Dec.  116; 
Troy  Fire  Ins.  Co.  v.  Carpenter,  4 
Wis.  20;  Loomis  v.  New  York,  N.  H. 

6  H.  B.  By.  Co.,  159  Mass.  39,  34  N. 
E.   82.     See   §   356,  ante.     See,   also, 
the  recent  cases:  Diller  v.  Northern 
Cal.   Power    Co.,   162    Cal.    531,    123 
Pae.   359;   Western  Inv.   etc.   Co.   v. 
First  Nat.  Bank,  23  Colo.  App.  143, 
128  Pae.  476;  Schwartz  v.  Murphy s 
boro  et<!.  Ins.  Co.,  161  111.  App.  254 
Carson  v.  St.  Joseph  Stockyards  Co. 
167   Mo.   App.   443,   151   S.   W.   752 
New  York  etc.  Line  v.  Lewis  Baer 
&  Co.  (Md.),  84  Atl.  251;  Mealey  v 
Bemidji  Lumber  Co.,  118  Minn.  i27 
136  N.  W.  1090;  Quinn  v.  North  Sand 
Co.,  140  N.  Y.  Supp.  390;  Seward  v 
Receivers,   159   N.   C.   241,   75   S.   E 
34;  Deaver- Jeter  Co.  v.  Southern  R 
Co.,  91  S.  C.  503,  74  S.  E.  1071;  Ft 
Worth  etc.  B.  Co.  v.  Southern  Kansas 
E.  Co.   (Tex.  Civ.  App.),  151  S.  W. 
850;  Peterson  v.  Paint  Creek  Collier- 
ies Co.  (W.  Va.),  76  S.  E.  664;  Free- 
man V.  Dells  Paper  etc.  Co.,  150  Wis. 
93,  135  N.  W.  540. 

64  Goetz  V.  Bank  of  Kansas  City, 
119  U.  S.  551,  30  L.  Ed.  515,  7  Sup. 
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distinction  to  be  noticed  between  the  two  kinds  of  agent? 
referred  to  has  sometimes  been  suggested,  namely,  tliat  the 
agency  for  an  individual  does  not  carry  with  it  the  same 
suggestion  of  authority  that  surrounds  the  corporation 
agent.  As  a  rule,  an  officer  of  a  corporation  is  at  the  cor- 
poration offices,  and  the  mere  facts  of  his  being  there  and 
of  being  an  officer  are  apt  to  convey  the  impression  of  his 
being  possessed  of  a  wider  authority  than  a  mere  private 
agent.  But  the  law  does  not  recognize  any  distinction. 
He  is  not  the  agent  for  all  purposes  simply  because  he  is 
an  officer,®^  and  declarations  by  him  out  of  the  line  of  his 
duty,  wrongly  assuming  to  bind  his  principal,  are  not  ad- 
missible.®*   In  one  case  the  cashier  of  a  bank  filled  in  a 


Ct.  Eep.  318;  St.  Louis  etc.  E.  Co.  v. 
Kelley,  61  Ark.  52,  31  S.  W.  884; 
Hematite  Min.  Co.  v.  Bast  Tennessee 
etc.  E.  Co.,  92  Ga.  268,  18  S.  B.  24; 
Ohio  etc.  E.  Co.  v.  Stein,  133  Ind. 
243,  19  L.  E.  A.  733,  31  N.  E.  180,  32 
N.  B.  831;  Acme  Harvester  Co.  v. 
Madden,  4  Kan.  App.  598,  46  Pae. 
319;  Franklin  Bank  v.  Cooper,  36 
Me.  179;  Pemigewassett  Bank  v. 
Rogers,  18  N.  H.  255;  Walker  Mfg. 
Co.  V.  Knox,  136  Fed.  334,  69  C.  0. 
A.  160;  Mobile  L.  R.  Co.  v.  Baker, 
158  Ala.  491,  48  South.  119;  Luman 
V.  Golden  Ancient  Channel  Min.  Co., 
140  Cal.  700,  74  Pac.  307;  Baldwin 
V.  Central  Sav.  Bank,  17  Colo.  App. 
7,  67  Pac.  179;  Gould  v.  Aurora  etc. 
Ey.  Co.,  141  111.  App.  344;  Harrison 
Co.  V.  State  Sav.  Bank,  127  Iowa, 
242,  103  N.  W.  121;  Farmers'  Bank 
V.  Wiekliffe,  131  Ky.  787,  116  S.  W. 
^49;  Bachant  v.  Boston  etc.  R.  Co., 
187  Mass.  392,  105  Am.  St.  Rep. 
408,  73  N.  B.  642;  Allington  etc. 
Mfg.  Co.  V.  Detroit  Reduction  Co., 
133  Mich.  427,  95  N.  W.  562;  West- 
ern eto_  Co.  V.  Jackson,  95  Miss. 
471,  49  South.  737;  Lee  v.  St.  Louis 
etc.  E.  Co.,  112  Mo.  App.  372,  87 
S.  W.  12;  Hogan  v.  Kelly,  29  Mont. 


485,  75  Pac.  81;  Dennison  v.  Daily 
News  Pub.  Co.,  82  Neb.  675,  23  L. 
E.  A.,  N.  S.,  362,  118  N.  W.  568; 
Blackman  v.  West  Jersey  etc.  E. 
Co.,  68  N.  J.  L.  1,  52  Atl.  370;  Walsh 
V.  Carter-Crume  Co.,  126  App.  Div. 
229,  110  N.  Y.  Supp.  523;  Lyman  v. 
Southern  E.  Co.,  132  N.  0.  721,  44 
S.  B.  550;  Gillespie  v.  First  Nat. 
Bank,  20  Okl.  768,  95  Pac.  220;  Alden 
V.  Grande  Ronde  Lumber  Co.,  46  Or. 
593,  81  Pac.  385;  Matteson  v.  New 
York  etc.  E.  Co.,  218  Pa.  527,  67  At). 
847;  Eokard  v.  Atlantic  etc.  E.  Co., 
84  S.  C.  190,  137  Am.  St.  Rep.  839, 
27  L.  E.  A.,  N.  S.,  435,  65  S.  E.  1047; 
St.  Louis  etc.  R.  Co.  v.  Adams,  55 
Tex.  Civ.  App.  245,  118  S.  W.  1155; 
Meyers  v.  San  Pedro  E.  Co.,  36  Utah, 
307,  21  Ann.  Cas.  1229,  104  Pae.  736; 
Blue  Ridge  etc.  Co.  v.  Price,  108  Va. 
662,  62  S.  B.  938;  Cook  v.  Stimson 
Mill  Co.,  36  Wash.  36,  78  Pac.  39; 
Kamp  V.  Coxe  Bros.  &  Co.,  122  Wis. 
206,  99  N.  W.  366. 

65  Blanchard-Carlisle  Co.  v.  Gar- 
ritson,  43  Ind.  App.  303,  87  N.  E. 
151. 

66  Pacific  Mut.  Life  Ins.  Co.  v, 
Walker,  67  Ark.  147,  53  S.  W.  675; 
Hill  v.  Earner,  8   Cal.   App.   58,   96 
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certificate  blank,  as  to  the  president's  performance  of  his 
duties,  for  a  guaranty  company,  and  having  signed  it  for- 
warded it  to  them.  In  an  action  upon  the  indemnity 
bond  issued  thereafter^''  this  certificate  was  excluded,  be- 
cause there  was  no  showing  that  there  had  been  special 
authority  from  the  board  of  directors  authorizing  or  di- 
recting the  cashier  to  fill  out  and  send  it.  It  was  argued 
that  the  cashier,  by  virtue  of  his  office,  and  having  charge 
of  the  correspondence  of  the  bank,  had  full  authority  to 
answer  this  communication  in  the  way  which  he  did;  and 
being  in  the  apparent  scope  of  his  authority,  the  bank  was 
bound  by  it.  A  majority  of  the  court  was  of  the  opinion 
that  the  case  was  ruled  by  the  supreme  court  decision^*  in 
which  the  president  wrote  a  similar  letter  for  the  cashier, 
and  it  was  held  that  the  president  of  the  bank,  in  the  ab- 
sence of  express  authority,  could  not  bind  the  bank.  Cir- 
cuit Judge  Day  said:  "There  is  no  showing  that  the  bank 


Pae.  Ill;  Castner  v.  Kinne,  31  Colo. 
256,  72  Pac.  1052;  Morse  v.  Consol- 
idated E.  Co.,  81  Conn.  395,  71  Atl. 
553;  Hayzel  v.  Columbia  Ey.  Co.,  19 
App.  Cas.  (D.  C.)  359;  Hematite 
Min.  Co.  V.  East  Tennessee  etc.  R. 
Co.,  92  Ga.  268,  18  S.  E.  24;  Hodger- 
son  V.  St.  Louis  etc.  E.  Co.,  160  111. 
430,  43  N.  E.  614;  Blanchard-Carlisle 
Co.  V.  Garritson,  supra;  Swift  v.  Eed- 
head,  147  Iowa,  94,  122  N.  W.  140; 
Polleys  V.  Ocean  Ins.  Co.,  14  Me.  141; 
Rowe  V.  Baltimore  etc.  R.  Co.,  82 
Md.  493,  33  Atl.  761;  Crowley  v. 
Boston  Elevated  R.  Co.,  204  Mass. 
241,  90  N.  E.  532;  AUlngton  Mfg.  Co. 
V.  Detroit  Reduction  Co.,  133  Mich. 
427,  95  N.  W.  562;  Halverson  v.  Chi- 
cago etc.  E.  Co.,  57  Minn.  142,  58 
X.  W.  871;  Bangs  Milling  Co.  v. 
Burns,  152  Mo.  350,  53  S.  W.  923; 
Slioeniaker  v.  Commercial  Union 
AsBur.  Co.,  75  Neb.  587,  106  N.  W. 
316;  Meyer  v.  Virginia  etc.  E.  Co., 
16  Nev.  341;  Eapp  v.  Easton  Transit 
Co.  (N.  J.  L.),  72  Atl.  38;  Statlor  v. 


George  A.  Eay  Mfg.  Co.,  195  N.  Y. 
78,  88  N.  E.  1063;  Wickham  v.  Le- 
high Valley  E.  Co.,  85  App.  Div.  182, 
83  N.  T.  Supp.  146;  Branch, v.  Wil- 
mington etc.  E.  Co.,  88  N.  C.  573; 
Wicktorwitz  v.  Farmers'  Ins.  Co.,  31 
Or.  569,  51  Pac.  75;  Baltimore  etc. 
Assn.  V.  Post,  122  Pa.  579,  9  Am.  St. 
Rep.  147,  2  L.  E.  A.  44,  15  Atl.  S8.3; 
Waldrop  v.  Greenwood  etc.  R.  Co., 
28  S.  C.  157,  5  S.  E.  471;  Plymouth 
County  Bank  v.  Gilman,  3  S.  D.  170, 
44  Am.  St.  Eep.  782,  52  N.  W.  869; 
North  Am.  etc.  Ins.  Co.  v.  Frazer 
(Tex.  Civ.  App.),  112  S.  \V.  812; 
Sias  V.  Consolidated  Lighting  Co., 
73  Vt.  35,  50  Atl.  554;  Scott  v,  Home 
Ins.  Co.,  53  Wis.  238,  10  N.  W.  387; 
In  re  Coventry  Evans  Furniture  Co., 
166  Fed.  516. 

6T  Fidelity  etc.  Co.  v.  Courtney, 
103  Fed.  599,  43  C.  C.  A.  33L 

68  American  Surety  Co.  v.  Pauly, 
170  U.  S.  160,  42  L.  Ed.  982,  18  Sup. 
Ct.  Rep,  563. 
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authorized  the  cashier  to  fill  out  the  certificate  and  return 
it.  It  is  not  a  case  of  answering  a  usual  letter  of  the  bank 
in  the  course  of  its  business.  A  certificate  as  to  the  prior 
conduct  of  McKnight  (the  president)  was  inclosed,  and  an 
answer  required.  Nothing  is  shown  in  this  case  showing, 
express  authority,  and  we  do  not  think  such  inheres  in  the 
duties  of  the  office  of  cashier  without  special  authority. ' '  '^ 
The  question  invariably  arises : — Was  the  declaration  made 
by  the  agent  in  the  scope  of  his  authority  or,  as  it  is  some- 
times put,  in  the  line  of  his  duty?  If  so,  it  is  admissible 
against  the  corporation.  Illustrations  innumerable  are  to 
be  found  in  works  on  corporations  of  the  admissions  of 
those  in  the  various  offices  of  corporations  from  the  presi- 
dent downward;  but  for  all  practical  purposes,  those  cited 
in  the  notes  will  be  found  to  cover  generally  the  proposi- 
tion that  to  bind  the  corporation,  the  declarations  of  the 
agent  are  admissible  only  when  made  in  the  execution  of  the 
duties  imposed  upon  him,  and  concerning  a  matter  regarding 
which  he  is  called  upon  to  act,  and  which  matter  is  within 
the  scope  of  the  authority  usually  exercised  by  him.'^" 

69  An  excellent  collection  of  illus-  Eep.  351,  87  N.  W.  602;  Bangs  Mill- 

trations  will  be  found  in  1  Ency.  of  ing   Co.   v.   Burns,   152   Mo.   350,   53 

Ev.    under   the    head    of    admissions  S.  W.  923;  Utica  City  Nat.  Bank  v. 

and  in  the  2d  Biennial  Supplement  Tallman,  63  App.  Div.  480,  71  N.  Y. 

thereto    (1910).  Supp.  861;  Statler  v,.  George  A.  Ray 

TO  Stanton   v.   Baird   Lumber   Co.,  Mfg.   Co.,  195   N.  Y.  478,   88  N.   E. 

132  Ala.  635,  32  South.  299;  Lowe  v.  1063;    Bank   of   Monroe   v.   Field,   2 

Yolo  County,  etc.  Water  Co.,  157  Cal.  Hill  (N.  Y.),  445;  Manhattan  Co.  v. 

503,  108  Pac.  297;  Starr  v.  Scott,  8  Lydig,  4  Johns.   (N.  Y.)   377,  4  Am. 

Conn.    480;    Chicago    etc.    B.    Co.   v.  Dec.    280;    Younce    v.    Broad    Eiver 

Coleman,    18   111.    297,   68    Am.   Dec.  Lumber  Co.,  155  N.  C.  239,  Ann.  Cas. 

544;  Peek  v.  Parchen,  52  Iowa,  46,  1912C,  107,  71  S.  E.  329;  Huntingdon 

2  N.  W.  597;  Louisville  Gas  Co.  v.  etc.  K.  &  Coal  Co.  v.  Decker,  82  Pa. 

Kentucky  Heating  Co.,  142  Ky.  253,  119;  Western  Union  Tel.  Co.  v.  Ben- 

134  S.  W.  205;  Polleys  v.  Ocean  Ins.  nett,  1  Tex.  Civ.  App.  558,  21  S.  W. 

Co.,  14  Me.  141;  City  Bank  of  Bal-  699;   Lynchburg  Tel.  Co.  v.  Booker, 

timore  v.  Bateman,  7  Har.  &  J.  (Md.)  103  Va.  594,  50  S.  E.  148;   Chilcott 

104;  Garfield  etc.  Coal  Co.  v.  Penn-  v.    Washington     State     Colonization 

sylvania  Coal  etc.  Co.,  199  Mass.  22,  Co.,    45    Wash.    148,    88    Pac.    113; 

84  N.  E.  1020;  Baring  v.  Clark,  19  Bank  of  United  States' v.  Dandridge, 

Pick.      (Mass.)      220;      Whitney     v.  12  Wheat.  (U.  S.)  64,  6  L.  Ed.  5.':i2; 

Wagoner,  84  Minn.  211,  87  Am.  St.  American  Pur  Co.  v.  United  States, 
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§  358  (360) .  General  rule  and  summary  of  the  chapter. 
In  a  leading  case  on  this  subject  in  Massachusetts,  which 
has  often  been  quoted  and  approved,  the  general  rules  gov- 
erning the  subject  are  summarized.  These  rules  are  illus- 
trated by  the  cases  already  cited:  First,  the  admission  of 
evidence  of  this  kind  is  not  left  to  the  discretion  of  the  trial 
judge,  but  is  governed  by  principles  of  law  which  must  be 
applied  to  particular  cases  as  other  principles  are  applied 
in  the  exercise  of  a  judicial  judgment;  and  errors  of  judg- 
ment in  this  case,  as  in  other  cases,  may  be  examined  and 
corrected.  Second,  if  a  declaration  has  its  force  by  itself 
as  an  abstract  statement  detached  from  any  particular  fact 
in  question,  depending  for  its  effect  upon  the  credit  of  the 
person  making  it,  it  is  not  admissible,  but  is  mere  narrative 
wholly  detached  from  the  fact  to  be  proved.  Third,  when 
the  act  of  a  party  may  be  given  in  evidence,  his  declara- 
tions made  at  the  time  are  admissible,  when  they  are  calcu- 
lated to  elucidate  and  explain  the  character  and  quality 
of  the  act,  and  so  connected  with  it  as  to  constitute  one 
transaction,  deriving  its  credit  from  the  act  itself.  Fourth, 
there  must  be  a  main  or  principal  fact  or  transaction,  and 
only  such  declarations  are  admissible  which  grow  out  of 
the  principal  trajisaction  and  serve  to  illustrate  its  char- 
acter, and  are  contemporary  with  and  derive  some  degree 
of  credit  from  it;  and  declarations  bearing  such  relations 
to  the  main  fact  or  act  belong  to  the  res  gestae.  Fifth,  the 
credit  which  the  act  or  fact  gives  to  the  accompanying  dec- 
larations, as  a  part  of  the  transaction,  and  the  tendency 
of  the  contemporary  declarations,  as  a  part  of  the  trans- 
action, to  explain  the  particular  fact,  distinguish  this  class 
of  declarations  from  mere  hearsay.  Sixth,  the  main  trans- 
action is  not  necessarily  confined  to  a  particular  point  of 
time,  but  may  extend  over  a  longer  or  shorter  period, 
according  to  the  nature  and  character  of  the  transaction.''' 

2   Pet.    (tr.   S.)    358,   7   L.   Ed.   450;  71  Lvmd  v.  Inhabitants  of  Tyngs- 

Story  on  Agency,   §§   134,  135,   138;       borough,  9  Cush.  (Mass.)  36. 
2   Stark  Ev.,  29;   1   Greenl.   Ev.,   §§ 
113,  114,  332. 
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Seventh,  the  res  gestae  are  different  in  different  cases;  and 
it  is  not,  perhaps,  possible  to  frame  any  definition  which 
would  embrace  all  the  various  cases  which  may  arise  in 
practice.  It  is  for  the  judicial  mind  to  determine,  upon 
such  principles  and  tests  as  are  established  by  the  law  of 
evidence,  what  facts  and  circumstances,  in  particular  cases, 
come  within  the  import  of  the  terms.  In  general,  the  res 
gestae  mean  those  declarations,  and  those  surrounding 
facts  and  circumstances,  which  grow  out  of  the  main  trans- 
action, and  have  those  relations  to  it  which  haA^e  been  above 
described.  Eighth,  every  case  has  its  own  peculiar  dis- 
tinctive res  gestae,  and  although  it  is  often  difficult  and 
requires  careful  consideration  and  nice  discrimination,  it 
is  necessary  always  first  to  determine  whether  or  not  there 
is  properly  a  main  fact,  and  next,  what  declarations,  facts 
and  circumstances  belong  to  it,  forming  its  res  gestae. 
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§  359  (361).    Opinions    in    general    inadmissible. — One 

of  the  most  interesting  branches  of  the  law  relating  to  evi- 
dence is  that  which  forms  the  subject  of  this  chapter.  It  is 
not  proposed  to  deal  with  it  historically,  but  rather  to  de- 
scribe it  as  it  stands  to-day,  and  to  inquire  into  the  mode  of 
its  application.    In  the  courts,  the  general  rule  is  that  wit- 
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nesses  must  testify  to  the  facts  within  their  knowledge, 
and  that  they  must  not  state  their  opinions.^  The  fact  is, 
notwithstanding  the  rule,  that  opinions  are  received  both 
from  ordinary  witnesses  and  experts.  To  the  examination 
of  the  rule  and  what  must  be  exceptions  to  it,  therefore,  it" 
is  necessary  to  draw  attention,  notwithstanding  the  accept- 
ance of  the  rule  has  changed  it  into  a  legal  axiom.  We  seek 
the  reasons  which  warrant  the  reception  of  this  opinion 
evidence.  There  is  no  more  familiar  principle  in  the  law 
of  evidence  than  that  the  opinions  of  witnesses  are  in  gen- 
eral irrelevant.  Omne  sacramentum  dehet  esse  certae 
scientiae.  Even  when  witnesses  are  limited  in  their  state- 
ments to  facts  within  their  own  knowledge,  their  bias, 
ignorance  and  disregard  of  the  truth  are  obstacles  which 
too  often  hinder  in  the  investigation  of  the  truth.  If  it 
were  a  general  rule  of  procedure  that  witnesses  might  be 
allowed  to  state  not  only  those  matters  of  fact  about  which 
they  are  supposed  to  have  knowledge,  but  also  the  opinions 
they  might  entertain  about  the  facts  in  issue,  or  the  im- 

1  Hunt  V.  Curtis,  151  Ala.  507,  44  S.  W.  504,   103   S.  W.  48;   Beard  v. 

South.   54;   Dickerson  v.  Johnson,  24  Kirk,    11    N.    H.    397;    Berckmans   v. 

Ark.  251;  Paoheco  v.  Judson  Mfg.  Co.,  Berckmans,  16  N.  J.  Eq,  122;  Marino 

113  Cal.  541,  45  Pae.  833;   Chamber-  v.  Collis,  54  Misc.  Sep.  581,   104  N. 

lain   V.   Piatt,   68   Conn.   126,   35  Atl.  Y.  Supp.  747;   State  v.  Vines,  93  N. 

780;   Jones  v.   State,   44  Fla.   74,   32  C.    493,    53    Am.    Rep.    466;    Bristol 

South.   793;    Shuler  v.   State,   126   Ga.  ete.  Co.  v.  Skapple,  17  N.  D.  271,  115 

630,  56  S.  E.  496;  Village  Of  Upper  N.   W.    841;    Chicago    etc.   E.    Co.   v. 

Alton   V.    Green,    112    111.    App.    439;  Stihbs,    17    Okl.    97,    87    Pac.    283; 

Grand  Trunk  etc.  R.  Co.  v.  State,  40  Taylor  v.  Brown,  49  Or.  423,  90  Pae. 

Ind.  App.  695,  82  N.  E.  1017;   Allen  673;    State   v.   Boyles,   80'  S.   C.   352, 

V.  TJrdangen,   141  Iowa,   280,  119  N.  60  S.  E.  233;  Norris  v.  Equitable  Fire 

W.  724;   Jenkins  v.  Beachy,  71  Kan.  Assn.,  19  S.  D.  114,  102  N,  W.  306; 

857,    80    Pac.    947;    South    Covington  Woodward  v.  State,  4  Baxt.   (Tenn.) 

etc.  E.  Co.  V.  Core,  29  Ky.  Law  Rep.  322;  Sue  v.  State,  52  Tex.  Cr.  122,  ioo 

836,  96  S.  W.  562;  Lewis  v.  Brown,  S.  W.  804;  Nichols  v.  Oregon  etc.  R. 

41  Me.  448;  White  v.  Ballou,  8  Allen  Co.,  25  Utah,  240,  70  Pae.  996;  Brown 

(Mass.),  408;  Haney  V.  Pinckney,  155  v.    Doubleday,    61    Vt.    523,    17    Atl. 

Mich.    656,   119   N.   W.    1099;    Balti-  135;    Metropolitan    Life    Ins.    Co.    v. 

more  etc.   E.   Co.   v.    State,   107   Md.  Hall,    104    Va.    572,    52    S.    E.    345; 

642,  69  Atl.  439,  72  Atl.  340;   Peer-  State  v.  Coella,  8  Wash.  512,  36  Pac. 

less  Machine  Co.  v.  Gates,  61  Minn.  474;  Miles  v.  Stanke,  114  Wis.  94,  89 

124,  63  N.  W.  260;  Masterson  v.  St.  N.  W.  833. 
Louis   Transit   Co.,   204   Mo.   507,   98 
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pression  made  upon  tliem  by,  or  conclusions  or  inferences 
to  be  drawn  from,  such  facts,  the  administration  of  justice 
would  become  little  less  than  a  farce.  But  the  general  rule 
rejecting  evidence  as  to  the  opinions  of  witnesses  is  sub- 
ject to  very  important  exceptions — for  example,  the  opin- 
ions of  witnesses  who  possess  peculiar  skill  or  knowledge 
may  be  received  when  the  facts  are  such  that  persons  with- 
out such  skill  or  knowledge,  and  presumptively  the  jurors, 
are  likely  to  prove  incapable  of  forming  a  correct  judg- 
ment relative  to  the  matter  in  hand  without  the  aid  of  such 
opinions.^  So,  while  the  ordinary  witness  may  not  testify 
to  his  opinions,  he  yet  may  state  his  conclusion,  inference, 
or  opinion  from  facts  he  sees  or  knows,  when  he  draws  ii 
from  so  many  minor  details  that  it  is  impossible  for  him 
to  state  them  so  that  the  jury  would  have  a  fair  opportunity 
to  deduce  a  just  inference,  or  to  form  a  correct  opinion 
from  the  narration  or  description  he  could  give.*  A  wit- 
ness may  give  his  opinion  as  to  the  identity  of  a  person,  as 
to  his  physical  or  mental  condition,  may  testify  that  he  was 
sick  or  intoxicated,  or  that  he  was  pleased  or  angry  or  in- 
sane, because  it  is  clearly  impossible  for  him  to  describe 
to  the  jury  the  many,  sometimes  slight,  yet  sure,  manifesta- 
tions of  the  identity  or  state  which  he  saw,  so  that  they 
can  have  a  fair  opportunity  to  draw  from  them  a  fair  con- 
clusion. In  cases  of  this  kind  a  refusal  to  allow  a  witness 
to  state  his  opinion  would  constitute  a  palpable  error.* 

2  Chicago  etc.  E.  Co.  v.  Hale,  176  IST.  W.  257;  Kiesel  v.  Sun  Ins.  Office, 

Fed.    71,    99    C.    C.    A.    379;    United  88  Fed.  243,  31  C.  C.  A.  515. 

States    Smelting    Co.    v.    Parry,    166  4  Kiesel    v.    Sun    Ins.    Co.,    supra, 

Fed.  407,  92   C.  C.  A.   159 ;   Lake  v.  which  continues  with  the  useful  com- 

Shenango  Furnace  Co.,  160  Fed.  887;  ment:   "But  there  are  many  cases  so 

Chicago  etc.  E.  Co.  v.  Price,  97  Fed.  near  the  line  between  the  rule  and  its 

423,  38  C.  C.  A.  239;  United  States  exception     that    an     appellate     court 

V.   Ortiz,   176   U.   S.   422,   44   L.   Ed.  should  not  be  swift  to  reverse  the  rul- 

529,  20  Sup.   Ct.  Eep.  466;   Hopt  v.  ings  of  the  court  below  unless  it  is 

Utah,  120  U.  S.  430,  30  L.  Ed.  708,  reasonably   clear    that   a   plain    error 

7  Sup.  Ct.  Eep.  614.  of  law  has  been  committed.     There  is 

8  Baltimore  etc.  Ey.  Co.  v.  Eambo,  a  wide  difference  in  the  ability  of  wit- 

59  Fed.   75,  8   G.  C.  A.   6 ;   Yahn  v.  nesses  to  describe  what  they  have  seen, 

City  of  Ottumwa,   60  Iowa,  429,   15  and  to  narrate  what  they  have  heard. 
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The  general  rule  that  facts,  and  not  conclusions,  should  be 
stated,  is  a  wise  and  salutary  one,  and  cannot  be  too  strictly 
followed.  It  tends  to  prevent  fraud  and  perjury,  and  is 
one  of  the  strongest  safeguards  of  personal  liberty  and 
private  rights.  Whenever  it  is  doubtful  whether  a  case 
falls  under  the  rule,  or  under  one  of  its  exceptions,  the  wise 
course  is  to  place  it  under  the  rule;^  and  it  will  be  the  ob- 
ject of  this  chapter  to  illustrate,  with  due  regard  to  their 
importance,  the  principal  exceptions  to  the  rule.  By  far 
the  most  numerous  exceptions  to  the  general  rule  are  those 
found  in  cases  in  which  the  opinions  of  experts  are  re- 
ceived in  evidence.  Evidence  of  this  character  is  not  ad- 
missible upon  subjects  that  are  within  the  knowledge  of  all 
men  of  common  education  and  experience.  Mere  oppor- 
tunity does  not  change  an  ordinary  observer  into  an  ex- 
pert; and  special  skill  will  not  entitle  a  witness  to  give  an 
expert  opinion,  when  the  subject  is  one  where  the  opinion 
of  an  ordinary  observer  is  admissible,  or  where  the  jury  is 
capable  of  forming  its  own  conclusions  from  facts  sus- 
ceptible of  proof  in  common  form.  The  New  Jersey  su- 
preme court  has  well  marked  the  distinction.  ' '  The  expert 
witness  is  one  whose  possession  of  special  knowledge  ren- 
ders his  opinion  admissible  upon  a  state  of  facts  within 
his  specialty,  without  regard  to  the  manner  in  which  the 
facts  are  established  and  without  requiring  that  they  should 
have  come  in  whole  or  in  part  under  the  personal  observa- 
tion of  the  witness.  Whereas  the  sole  ground  upon  which 
a  witness  may  give  an  opinion  as  to  matters  of  ordinary 
knowledge  is  that  they  not  only  came  within  his  personal 
observation,  but  that  they  come  into  proof  so  blended  with 

One  witness  may  be  able  to  make  so  he  drew  from  them.     The  trial  court 

graphic  a  word  picture  of  the  scene  sees   and  hears   each  witness,  and    in 

he  has  witnessed  that  those  who  hear  doubtful  cases  is  far  better  qualified 

it  are  in  as  good  a  situation  to  deduce  than  the  court  of  appeals  to  determine 

a   correct  conclusion   as  he  is;    while  whether  a  witness  should  be  confined 

another   who   has  observed   the    same  to  the  facts,  or  should  be  allowod  ta 

incidents,  may  J)e  utterly  incapable  of  state  his  conclusions." 
describing  them,  and  can  do  nothing  5  Kiesel  v.  Sun  Ins.  OfiSce,  supra. 

but  state  the  impression  or  conclusion 
Evidence  II — 55 
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the  opinion  to  which  they  give  rise  that  it  is  receivable  in 
proof  as  a  substitute  for  a  specification  of  the  host  of 
circumstances  that  called  it  forth. ' '  * 

§  360  (362).  Exceptions  to  the  general  rule — Opinions 
of  ordinary  witnesses. — The  necessity  for  exceptions  to  the 
rule  manifested  itself  with  the  administration  of  the  rule 
itself  and  is  well  illustrated  in  a  leading  Ohio  case,'^  re- 
ferred to  later  on.  We  shall  first  call  attention  to  a  class 
of  exceptions  where  the  opinions  of  ordinary  witnesses  are 
received.  It  often  happens  that  it  is  impossible  for  a  wit- 
ness to  detail  all  the  pertinent  facts  in  such  a  manner  as 
to  enable  the  jury  to  form  a  conclusion  without  the  opinion 
of  the  witness.  Indeed,  the  witness  may  not  be  able  to 
separate  the  facts  and  indications  from  which  he  has 
formed  a  conclusion  from  the  conclusion  itself.*  From 
many  of  the  illustrations  given  below  it  will  appear  that, 
from  the  necessity  of  the  case,  the  opinions  of  ordinary 
witnesses  must  often  be  received.  The  ground  upon  which 
opinions  are  admitted  in  such  cases  is,  that,  from  the  very 
nature  of  the  subject  in  issue,  it  cannot  be  stated  or  de- 
scribed in  such  language  as  will  enable  persons  not  eye- 
witnesses to  form  an  accurate  judgment  in  regard  to  it.* 

8  Koceis  V.  State,  56  N.  J.  L.  44,  Miller,    39   Kan.   419,    18   Pac.    486; 

27  Atl.  800;  Atchison,  T.  &  S.  F.  Ey.  Bailway  Co.  v.   Sehultz,   43   Ohio   St, 

Co.  V.  Lawler,  40  Neb.  3.56,  .58  N.  W.  270,    54    Am.    Rep.    SOo,    1    N.    E. 

96S;     Connelly    v.    Hamilton    Woolen  324;    Bates   v.    Sharon,   45    Vt.    474; 

Co.,    163   Mass.    156,   39   N,   E.    787;,  Louisville,  N.  A.  &  C.  Ey.  Co.  v.  Miller, 

Reynolds  v.  Van  Beuren,  10  Misc.  Rep.  141  Ind.  533,  37  N.  E.  343;  Baltimore 

703,  31  N.  Y.  Supp.  827;  Coe  v.  Van  &  0.  Rr.  Co.  v.  Eambo,  59   Fed.  7.5, 

Why,  33  Colo.  :315,  3  Ann.  Cas.  552,  8  C.  C.  A.  6. 

80  Pac.   894.     These  from  the  multi-  9  The  opinions  of  those  not  experts 

tude  of  cases  will  serve  to  indicate  the  may  be  received  as  to  the  disposition 

rule  adopted  by  the  courts.  or    temper    of    animals:    Whittier    v, 

7  Railroad  Co.  v.  Sehultz,  43  Ohio  Franklin,  46  N.  H.  23,  SS  Am.  Dec. 
St.  270,  54  Am.  Rep.  805,  1  N.  E.  324,  185;  Sydleman  v.  Beckwith,  43  Conn, 
■which  also  contains  the  serviceable  9;  Mattisen  v.  State,  55  Ala.  224; 
epitome  of  the  law  on  the  subject  set  Noble  v.  St.  Joseph  St.  Ey.  Co.,  9S 
out  later  in  the  text.  Mich.  249,  57  N.  W.  126;  as  to  mat- 

8  Yahn  v.  Ottuinwa,  RO  Towa,  429.  ters  of  color,  weight,  qiiantitii,  light, 
15   N.   W.   257;   Atchison   Ey.   Co.  v.  itarkness,    the    state    of    the    weather, 
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The  opinions  of  nonexperts  are  admissible,  therefore,  pro- 
vided they  state,  so  far  as  practicable,  the  facts  on  which 
the  opinions  are  based,  on  questions  of  identity  as  applied 


temperature,  and  similar  facts:  Com- 
monwealth V.  Sturtivant,  117  Mass. 
122,  19  Am.  Rep.  401;  Bass  Furnace 
Co.  V.  Glasscock,  82  Ala.  452,  60  Am. 
Bep.  748,  2  South.  315;  Filley  v. 
Billings,  26  Neb.  537;  Curtis  v. 
Chicago  etc.  E.  Co.,  18  Wis.  312; 
Leopold  V.  Van  Kirk,  29  Wis.  548; 
as  to  measurement,  see  note  to  Gard- 
ner V.  Metropolitan  St.  B.  Co.,  18 
Ann.  Cas.  1175;  the  state  of  feeling 
existing  between  persons:  Blake  v. 
People,  73  N.  Y.  586;  McKee  v.  Nel- 
son, 4  Cow.  (N.  Y.)  355,  15  Am.  Dec. 
384;  Tobin  v.  Shaw,  45  Me.  331,  71 
Am.  Dec.  547;  Brownell  v.  People,  38 
Mich.  732 ;  the  appearance  of  indiv- 
iduals; Shawneetown  v.  Mason,  82  111. 
337,  25  Am.  Rep.  321;  Wilkinson  v. 
Moseley,  30  Ala.  562;  South  &  N. 
Ala.  R.  Co,  V.  McLendon,  63  Ala. 
266;  Barker  v.  Coleman,  35  Ala.  221; 
Holland  V.  Zollner,  102  Cal.  633,  36 
Pae.  930,  37  Pae.  231;  State  v.  Knapp, 
45  N.  H.  148;  Rogers  v.  Grain,  30  Tex. 
284;  Thompson  v.  Stevens,  71  Pa. 
161;  Healey  v.  Visalia  &  T.  Ry.  Co., 
101  Cal.  585,  36  Pae.  125;  Cannady 
v.  Lynch,  27  Minn.  435,  8  N.  W.  164; 
Stone  V.  Moore,  83  Iowa,  186,  49  N. 
W.  76;  Hare  v.  Board  of  Education, 
113  N.  G.  9,  18  S.  E.  55,  whether  or 
not  a  person  has  African  blood  in  his 
veins;  the  appearance  of  animals; 
State  V.  Ward,  61  Vt.  153,  17  Atl. 
483;  Welch  v.  Miller,  32  111.  App.  110; 
the  age  of  persons:  Commonwealth  v. 
O'Brien,  134  Mass.  198;  Foltz  v. 
State,  33  Ind.  215;  Morse  v.  State, 
6  Conn.  9;  De  Witt  v.  Barly,  17  N.  Y. 
340;  Benson  v.  McFadden,  50  Ind. 
431;  Kansas  Pae.  Ry.  Co.  v.  Miller, 
2  Colo.  442;  Marshall  v.  State,  49 
Ala.  21;  Eisner  v.  Knights  of  Honor, 


98  Mo.  640,  11  S.  W.  991;  the  reputor 
tion  of  parties  or  witnesses,  when 
under  other  rules  of  evidence  such 
reputatiqn  becomes  material:  Bryan  v'. 
Walton,  20  Ga.  480;  Goodwyn  v. 
Goodwyn,  20  Ga.  600;  Snow  v.  Grace, 
29  Ark.  131;  Childs  v.  State,  55  Ala. 
28;  the  competency  of  a  servant: 
see  note  to  Johnson  v.  Caughren,  19 
Ann.  Cas.  1151;  the  general  physical 
condition  of  a  person:  Ferguson  v. 
Davis  Co.,  57  Iowa,  601,  10  N.  W. 
906;  conclusions  as  to  the  appearance 
of  another  person,  as  that  he  seemed 
nervous :  State  v.  Baldwin,  36  Kan.  1, 
12  Pae.  318 ;  or  sad :  Culver  v.  Dwight, 
6  Gray  (Mass.),  444;  Tobin  v.  Shaw, 
45  Me.  331,  71  Am.  Dec.  547;  or  in 
pain  or  in  good  health :  Chicago  B.  & 
Q.  R.  Co.  V.  George,  19  111.  510,  71 
Am.  Dec.  239;  Carthage  Turnpike  Co. 
V.  Andrews,  102  Ind.  138,  52  Am. 
Rep.  653,  1  N.  B.  364;  Smalley  v. 
Appleton,  70  Wis.  340,  35  N.  W.  729; 
Louisville,  N.  A.  &  C.  By.  Co.  v. 
Wood,  113  Ind.  544,  14  N.  E.  572,  16 
N.  E.  197;  Heddles  v.  Chicago  &  N. 
W.  By.  Co.,  77  Wis.  228,  20  Am.  St. 
Bep.  106,  46  N.  W.  115;  Robinson  v. 
Exempt  Fire  Co.,  103  CO..  1,  42  Am. 
St.  Rep.  93,  24  L.  B.  A.  715,  36  Pae. 
955;  that  a  person's  mind  seemed  to 
be  clear  or  had  failed:  People  v.  San- 
ford,  43  Cal.  29;  Commonwealth  v. 
Brayman,  136  Mass.  438;  Chiekering 
V.  Brooks,  61  Vt.  554,  18  Atl.  144; 
Johnson  v.  Culver,  116  Ind.  278,  19 
N.  E.  129 ;  State  v.  Leehman,  2  S.  D. 
171,  49  N.  W.  3;  that  he  needed  med- 
ical assistance:  Chicago,  B.  &  Q. 
B.  Co.  V.  George,  19  111.  510,  71  Am. 
Dec.  239;  the  manner  in  which  a  per- 
son had  acted,  as,  for  example,  that 
he  acted  in  a.  childish  manner :   Par- 
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to  persons,  things,  animals,  or  handvrriting ;  and  of  the 
size,  color  and  weight  of  objects;  of  time  and  distances;  of 
the  mental  state  or  condition  of  another;  of  insanity  and 


sons  V.  Parsons,  66  Iowa,  754,  21  N. 
W.  570,  24  N.  W.  564;  Irish  v.  Smith, 
8  Serg.  &  E.  (Pa.)  573,  11  Am.  Dec. 
648;  or  in  an  eccentric  manner; 
Praser  v.  Jennison,  42  Mich.  206,  3 
N.  W.  882;  or  in  -a.  jocular  manner: 
Powers  V.  State,  23  Tex.  App.  42,  5 
S.  W.  153;  that  a  child  was  "fully 
developed":  Hubbard  v.  State,  72 
Ala.  164;  that  a  person  was  intoxi- 
cated:  People  V.  Eastwood,  14  N.  Y. 
562;  Choice  v.  State,  31  Ga.  424; 
Pierce  v.  State,  53  Ga.  365;  State  v. 
Pike,  49  N.  H.  399,  6  Am.  Rep.  533; 
Aurora  v.  Hillman,  90  111.  61 ;  Pierce 
V.  Pierce,  38  Mich.  412;  Stacy  v. 
Portland  Pub.  Co.,  68  Me.  279;  Cole 
V.  Bean,  1  Ariz.  377,  25  Pae.  538; 
People  V.  Sehorn,  116  Cal.  503,  48 
Pae.  495;  State  v.  Gather,  121  Iowa, 
106,  96  N.  W.  722;  Campbell  v.  Fi- 
delity &  C.  Co.,  109  Ky.  661,  60  S. 
W.  492;  Burt  v.  Burt,  168  Mass.  204, 
46  N.  E.  622;  Edwards  v.  Worcester, 
172  Mass.  104,  51  N.  E.  447;  ap- 
peared angry:  Fields  v.  State,  46  Fla. 
84,  35  South.  185;  Jenkins  v.  State, 
82  Ala.  25,  2  South.  150;  State  v. 
Shelton,  64  Iowa,  333,  20  N.  W.  459; 
see  notes  to  Commonwealth  v.  Eyler, 
10  Ann.  Cas.  788,  and  to  Taylor  v. 
Security  Life  etc.  Co.,  13  Ann.  Cas. 
253;  appeared  ill:  West  Chicago  St. 
B.  Co.  V.  Fishman,  169  HI.  196,  48 
N.  B.  447;  appeared  to  he  suffering: 
Chicago  &  E,  I.  R.  Co.  v.  Randolph, 
199  111.  126,  65  N.  E.  142;  South  & 
N.  Ala.  R.  Co.  V.  McLendon,  63  Ala. 
266;  Wright  v.  Fort  Howard,  60  Wis. 
119,  50  Am.  Rep.  350,  18  N.  W.  750; 
IsherWood  v.  Lumber  Co.,  87  Minn. 
388,  92  N.  W.  230;  Werner  v.  Rail- 
way Co.,  105  Wis.  300,  81  N.  W.  416; 
looked    badly:    Bailey   v.    Centreville, 


108  Iowa,  20,  78  N.  W.  831;  appeared  ' 
disgusted:  Fritz  v.  Western  Union 
Tel.  Co.,  25  Utah,  263,  71  Pae.  209; 
looJced  sick:  Esininghaus  v.  Merchants' 
L.  Assn.,  116  Iowa,  364,  89  N.  W. 
1113;  O'Neil  v.  Hanscom,  175  Mass. 
313,  56  N.  E.  587;  Dominick  v.  Ran- 
dolph, 124  Ala.  557,  27  South.  481; 
appeared  to  be  satisfied:  Piano  Mfg. 
Co.  V.  Kautenberger,  121  Iowa,  213, 
■  96  N.  W.  743 ;  looked  as  though  he 
had  not  slept:  State  v.  Marceaux,  50 
La.  Ann.  1137,  24  South.  611;  ap- 
peared pale:  Hall  v.  Austin,  73  Minn. 
134,  75  N.  W.  1121;  looJced  fright- 
ened: State  V.  Tighe,  27  Mont.  327, 
71  Pae.  3;  Thornton  v.  State,  113 
Ala.  43,  59  Am.  St.  Rep.  97,  21  South. 
356;  Manahan  v.  Halloran,  66  Minn. 
483,  69  N.  W.  619;  seemed  to  be 
weak:  Birmingham  R.  &  F.  Co.  v. 
Franscomb,  124  Ala.  621,  27  South. 
508 ;  such  testimony  has  been  ad- 
mitted as  to  appearance  of  wound: 
Fuller  V.  State,  117  Ala.  36,  23  South. 
688;  appearance  of  cartridge:  Orr  v. 
State,  117  Ala.  69,  23  South.  696; 
that  a  woman  was  nice  looking: 
Childs  V.  Muekler,  105  Iowa,  279,  75 
N.  W.  100;  facial  appearamce  as 
showing  malice:  Hainsworth  v.  State, 

136  Ala.  13,  34  South.  203;  appear- 
ance of  tracks  as  if  person  was  run- 
ning  and    walking:    Smith    v.    State, 

137  Ala.  22,  34  South.  396;  position 
of  assailant  as  shown  by  wound: 
Stevens  v.  State,  138  Ala.  71,  35 
South.  122 ;  that  parties  on  a  bed 
seemed  to  have  sexual  intercourse: 
Bizer  v.  Bizer,  110  Iowa,  248,  81  N. 
W.  465;  whether  a  call  sounded  liko 
one  in  ditiress:  State  v.  Taylor,  57 
S.  C.  ASS,  76  Am.  St.  Rep.  575,  35 
S.   B.   729;    that  a  man   and   woman 
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intoxication;  of  the  affection  of  one  for  another;  of  the 
physical  condition  of  another,  as  to  health  or  sickness  (in 
which  latter  case,  however,  the  opinion  of  a  nonexpert  will 
not  be  heard  upon  the  particular  disease  or  the  cause 


■were  intimate:  State  v.  Marsh,  70  Vt. 
288,  40  Atl.  836;  that  defendant 
seemed  sincere  in  making  confession ; 
Horn  V.  State,  12  Wyo.  80,  73  Pac. 
705;  flight  of  time  by  hours:  Sehwan- 
tes  V.  State,  127  Wis.  160,  106  N. 
W.  237;  Beiter-Connolly  Mfg.  Co.  v. 
Hamlin,  144  Ala.  192,  40  South.  280; 
Campbell  v.  State,  23  Ala.  44;  Allison 
V.  Wall,  121  Ga.  822,  49  S.  E.  831; 
State  T.  Southern,  48  La.  Ann.  628, 
19  South.  668;  Bayley  v.  Eastern  R. 
Co.,  125  Mass.  62;  MeGrath  v.  Great 
Northern  E.  Co.,  80  Minn.  450,  83  N. 
W.  413;  State  v.  M'Daniel,  39  Or. 
161,  65  Pae.  520;  the  witness  having 
a  reasonable  basis  foi  his  .judgment: 
MoCrary  v.  Chicago  etc.  R.  Co.,  109 
Mo.  App.  567,  83  S.  W.  82;  the  re- 
sult of  observation  as  to  the  common 
appearance  of  streams  at  various 
seasons  of  the  year  from  rains,  dam- 
ming, etc. :  Porter  v.  Pequonnoe  Mfg. 
Co.,  17  Conn.  249;  Winter  v.  Eul- 
stone,  20  Nev.  260,  21  Pac.  201,  687; 
McPherson  v.  St.  Louis  etc.  E.  Co., 
97  Mo.  253,  10  S.  W.  846;  a  witness 
familiar  with  a  locality  may  state 
whether  a  given  picture  is  a  substan- 
tially correct  representation  of  it  at 
the  time  of  an  alleged  accident,  no 
matter  when  the  picture  was  taken: 
Hebbe  v.  Town  of  Maple  Creek,  121 
Wis.  668,  99  N.  W.  442.  See  as  to 
opinion  in  action  for  libel  as  to  mean- 
ing or  effect  of  words  used,  note  to 
Linehan  v.  Nelson,  18  Ann.  Cas. 
833. 

In  the  following  instances  the  evi- 
dence was  excluded:  that  a  woman 
was  in  a  delicate  condition:  State  v. 
Eeinheimer,  109  Iowa,  624,  80  N.  W. 
669;   that  another  person  was  watch- 


ing the  boy:  Handley  v.  Railway  Co., 

61  Kan.  237,  59  Pac.  271;  that  his 
conduct  seemed  natural  and  genuine: 
People  V.  Smith,  172  N.  Y.  210,  64 
N.  E.  814;  that  he  treated  her  very 
affectionately:  State  v.  Brown,  86 
Iowa,  121,  53  N.  W.  92;  that  a  per- 
son was  shamming:  Cole  v.  Lake 
Shore  etc.  Ry.  Co.,  95  Mich.  77,  54 
N.  W.  638;  that  a  person  was  envious: 
People  v.  Dowd,  127  Mich.  140,  86 
N.  W.  546;  that  injuries  were  perma- 
nent: Atlanta  St.  Ry.  Co.  v.  Walker, 
93  Ga.  462,  21  S.  E.  48.  In  these 
eases  the  data  on  which  the  opinion 
is  based  need  not  be  stated  before- 
hand: State  V.  McKnight,  119  Iowa, 
79,  93  N.  W.  63.  Ordinarily  witnesses 
are  not  allowed  to  state  the  meaning 
or  their  understanding  of  conversa- 
tions: Fields  V.  Copeland,  121  Ala. 
644,  26  South.  491;  Whitmore  v. 
Ainsworth,  4  Cal.  Unrep.  872,  38  Pac. 
196;    Diehl   v.    State,    157    Ind.    549, 

62  N.  E.  51 ;  State  v.  Brown,  86  Iowa, 
121,  53  N.  W.  92;  Piano  Mfg.  Co.  v. 
Kautenberger,  121  Iowa,  213,  96  N. 
W.  743;  Peerless  Mfg.  Co.  v.  Gates, 
61  Minn.  124,  63  N.  W.  260;  of 
course  the  substance  may  be  stated, 
and  in  some  cases  the  opinion  of  the 
witness  as  to  meaning  has  been  re- 
ceived: Shafer  v.  Hausman,  139  Ala. 
237,  35  South.  691;  Norton  v.  Par- 
sons, 67  Vt.  526,  32  Atl.  481. 
See  note  on  "NeeTessity  and  Compe- 
tency of  Evidence  as  to  Mental  Suf- 
fering as  Affecting  Question  of  Dam- 
ages," to  Western  Union  Tel.  Co.  v. 
Cleveland,  Ann.  Cas.  1912B,  538. 
See  note  to  Commonwealth  v.  Sturti- 
vant,  19  Am.  Rep.  410,  on  opinions  of 
nonexperts;  and  on  opinion  as  to  effect 
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thereof);'"  of  values;  of  the  soundness  of  animals;  and 
of  all  subjects  where  it  is  not  practicable  nor  possible  to 
put  the  jury  in  possession  of  all  the  primary  facts  upon 
which  the  opinions  of  the  witnesses  are  grounded.^'  For 
a  witness  to  undertake  to  place  before  a  jury  all  the  facts 
and  symptoms  from  which  he  had  formed  the  opinion  that 
a  person  was  angry,  drunk,  sick,  in  love,  or  insane,  would 
be  to  abandon  himself  to  a  hopeless  attempt  at  mimicry 
and  undignified  descriptions  and  imitations,  as  ludicrous 
as  they  would  be  vain  and  unprofitable.  In  the  Ohio  case 
referred  to  some  general  propositions  are  contained  which, 
founded  on  the  authorities  carefully  considered  by  Owen, 
J.,  constitute  an  unfailing  guide  to  the  law:  1.  That  wit- 
nesses shall  testify  to  facts  and  not  opinions  is  the  general 
rule.  2.  Exceptions  to  this  rule  have  been  found  to  be,  in 
some  cases,  necessary  to  the  due  administration  of  justice. 
3.  Witnesses  shown  to  be  learned,  skilled  or  experienced 
in  a  particular  art,  science,  trade  or  business,  may,  in  a 


if  parties  had  acted  in  a.  different 
manner,  in  Alabama  etc.  E.  E.  Co.  v. 
Frazier,  30  Am.  St.  Eep.  38;  as  to 
opinion  evidence  on  the  question  of 
age,  see  note  to  Grand  Lodge  v.  Bartes, 
111  Am.  St.  Rep.  586. 

See,  also,  the  late  cases:  Ellis  v. 
Casey,  4  Ala.  App.  518,  58  South. 
724;  Majors  v.  Connor,  162  Cal.  131, 
121  Pae.  371;  Mathews  v.  Livingston 
(Conn.),  85  Atl.  529;  Smith  v. 
Kopitzki,  254  III.  498,  98  N.  E.  953; 
Eump  V.  Woods  (Ind.  App.),  98  N. 
E.  369;  Kelley  v.  Ecyal  Neighbors 
(Iowa),  139  N.  W.  481;  Newport 
EoUing  Mill  Co.  v.  Mason,  152  Ky. 
224,  153  S.  W.  220;  Grand  Rapids 
etc.  R.  Co.  V.  Storks  (Mich.),  137 
N.  W.  551;  Cochran  v.  Stein,  118 
Minn.  323,  136  N.  W.  1037;  Glenn  ^. 
Metropolitan  St.  R.,  167  Mo.  App. 
109,  150  S.  W.  1092;  Herrin  v.  Siebeii, 
46  Mont.  226,  127  Pac.  323;  Schneider 
y.  Nevvgold,  139  N.  Y.  Supp.  998; 
Needham  v.  Halverson,  22  N.  D.  594, 


135  N.  W.  203;  St.  Louis  etc.  R.  Co. 
V.  Dunham  (Okl.),  129  Pac.  862; 
Kansas  etc.  E.  Co.  v.  Whittington 
(Tex.  Civ.  App.),  153  S.  W.  689; 
Sedro-WooUey  City  y.  Willard,  71 
Wash.  646,  129  Pae.  372;  Freeman  v. 
Freeman  (W.  Va.),  76  S.  E.  657; 
Christopher  v.  Jerdee  (Wis.),  139  N. 
W.  1132;  Rothe  v.  Pennsylvania  Co., 
195  Fed.  21,  114  C.  C.  A.  627. 

10  State  V.  Hockett,  70  Iowa,  442, 
30  N.  W.  742;  Boies  v.  McAllister, 
12  Me.  308;  Monongahela  Water  Co. 
V.  Stewartson,  96  Pa.  436 ;  Lush  v. 
McDaniel,  18  Ired.  (N.  C.)  485,  57 
Am.  Dec.  566;  Thompson  v.  Bertrand, 
23  Ark.  730;  Chicago,  B.  &  Q.  E. 
Co.  V.  George,  19  111.  510,  71  Am. 
Dec.  239;  Shawneetown  v.  Mason,  82 
111.  337,  25  Am.  Rep.  321;  United 
Brethren  M.  Aid  Soe.  v.  O'Hara,  120 
Pa.  256,  13  Atl.  932;  Evans  v.  Peo- 
ple, 12  Mich.  27. 

11  Commonwealth  v.  Sturtivant,  117 
Mass.  122,  19  Am.  Eep.  4Ul. 
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proper  case,  give  tlieir  opinions  upon  a  given  state  of  facts. 
This  exception  is  limited  to  experts.  4.  In  matters  more 
within  the  common  observation  and  experience  of  men,  non- 
experts may,  in  cases  where  it  is  not  practicable  to  place 
before  the  jury  all  the  primary  facts  upon  which  they  are 
founded,  state  their  opinions  from  such  facts<  where  such 
opinions  involve  conclusions  material  to  the  subject  of  in- 
quiry. 5.  In  such  cases  the  witnesses  are  required,  so  far 
as  may  be,  to  state  the  primary  facts  which  support  their 
opinions.  6.  Where  it  is  practicable  to  place  palpably 
before  the  jury  the  facts  supporting  their  opinions,  the 
witnesses  should  be  restricted  in  their  testimony  to  such 
facts,  and  the  jurors  left  to  form  their  opinions  from  these 
facts,  unaided  by  the  mere  opinions  of  the  witnesses.  7. 
As  the  warrant  for  the  admission  of  the  opinions  of  wit- 
nesses as  evidence  is  found  in  some  exception  to  the  gen- 
eral and  very  salutary  rule  which  requires  that  only  facts 
be  stated  to  the  jury,  it  is  the  duty  of  a  reviewing  court  to 
see  that  the  admission  of  mere  opinions  as  evidence  was 
within  some  one  of  the  established  exceptions  to  such  gen- 
eral rule;  and  where  it  does  not  appear  upon  the  whole 
record  but  that  the  jury  was  eqiially  capable  with  the  wit- 
nesses of  forming  an  opinion  from  the  facts  stated,  it  is 
error  to  admit  in  evidence  the  opinions  of  witnesses. 
Devoting  to  these  conspicuously  framed  propositions  the 
attention  they  command,  we  shall  proceed  to  consider  the  ap- 
plication of  the  exceptions  in  cases  where  the  necessity  for 
the  admission  of  such  testimony  arises. 

§  361  (363).  Same — Identity. — "Witnesses  are  allowed 
to  testify  when  they  can  speak  with  reasonable  certainty 
as  to  the  identity  of  persons  or  things  when,  if  they  were 
merely  allowed  to  specify  the  details  and  facts  on  which 
their  conclusions  depended,  their  testimony  would  be  of 
no  value.^^     Hence  the  statements  of  witnesses  as  to  iden- 

12  Walker  v.  State,  58  Ala.  393;  South.  474;  Keith  v.  State,  157  Ind. 
Wiggins  V.  Henson,  69  Ga.  819;  376,  61  N.  E.  716  (of  a  corpse); 
Eoberson  v.    State,   40   Fla.   509,   24      State  v.  Ward,   61  Vt.   153,   17  Atl. 
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tity  are  not  necessarily  rejected  although,  they  are  unable 
to  describe  the  features  of  the  person  in  question,  or  his 
clothing  or  other  particulars  on  which  the  conclusion  de- 
pends.^^  For  example,  the  identification  may  be  based 
upon  the  voice  alone ;  and  it  would  be  obviously  impossible 
for  a  witness  to  describe  the  tones  of  voice  in  such  a  manner 
that  from  the  description  alone  the  jury  could  arrive  at 
any  satisfactory  conclusion.^*  The  testimony  of  the  chem- 
ist who  has  analyzed  blood  and  that  of  the  observer  who 
has  merely  recognized  it  belong  to  the  same  legal  grade  of 
evidence,  and  though  the  one  may  be  entitled  to  much 


483;  State  v.  Babb,  76  Mo.  501;  King 
V.  New  York  C.  etc.  E.  E.  Co.,  72  N.  Y. 
607;  Woodward  v.  State,  4  Baxt. 
(Tenn.)  322;  Turner  v.  MeFee,  61 
Ala.  468 ;  Commonwealtti  v.  Sturti- 
vant,  117  Mass.  122,  19  Am.  Eep. 
401;  Commonwealth  v.  Kennedy,  170 
Mass.  18,  48  N.  E.  770;  Common- 
wealth  V.  Williams,  105  Mass.  62; 
Way  V.  State,  155  Ala.  52,  46  South. 
273;  Maek  v.  State,  54  Fla.  55,  14 
Ann.  Oas.  78,  13  L.  E.  A.,  N.  S.,  373, 
44  South.  70-6  (by  a  person's  voice); 
Commonwealth  v.  Dorsey,  103  Mass. 
412  (by  the  hair) ;  Beale  v.  Poisey, 
72  Ala.  323  (by  a  person's  walk) ; 
Commonwealth  v.  Pope,  103  Mass. 
440;  State  v.  Morris,  84  N.  C.  756 
(by  the  size  of  a  person's  foot)  ;  State 
V.  Eeitz,  83  N.  C.  634  (by  the  form 
of  a  foot)  ;  State  v.  Folwell,  14  Kan. 
105  (by  peculiar  tracks  of  a  wagon 
which  were  identified) ;  Eussell  v. 
State,  66  Neb.  497,  92  N.  W.  751  (by 
horse  tracks) ;  State  v.  Gushing,  17 
Wash.  544,  50  Pae.  512  (by  shoe 
tracks) ;  Morris  v.  State,  124  Ala. 
44,  27  South.  336;  State  v.  Moelehen, 
53  Iowa,  310,  5  N.  W.  186;  State  v. 
Millmeier,  102  Iowa,  692,  63  Am.  St. 
Eep.  479,  72  N.  W.  275;  excluded: 
Terry  T.  State,  118  Ala.  79,  23  South. 
776  (by  foot  tracks)  ;  Russell  v. 
State,   62   Neb.   512,   87   N.   W.   344 


(by  horse  tracks) ;  People  v.  Gotshall, 
123  Mich.  474,  82  N.  W.  274  (by 
size) . 

13  Thornton  v.  State,  113  Ala.  43, 
59  Am.  St.  Eep.  97,  21  South.  356; 
Sydleman  v.  Beckwith,  43  Conn.  9; 
Alford  V.  State,  47  Fla.  1,  36  South. 
436;  Kent  v.  State,  94  Ga.  703,  19 
S.  E.  885;  Craig  v.  State,  171  Ind. 
317,  86  N.  E.  397;  State  v.  Eichards, 
126  Iowa,  497,  102  N.  W.  439;  Gen- 
try V.  McMinnis,  3  Dana  (Ky.),  382; 
Commonwealth  v.  Kennedy,  170  Mass. 
18,  48  N.  E.  770;  State  v.  Barring- 
ton,  198  Mo.  23,  95  S.  W.  235; 
Pritchett  v.  Johnson,  5  Neb.  Unof. 
49,  97  N.  W.  223 ;  King  v.  New  York 
Cent  etc.  R.  R.  Co.,  72  N.  Y.  607; 
State  V.  Costner,  127  N.  C.  566,  80 
Am.  St.  Eep.  809,  37  S.  E.  326;  State 
V.  Welch,  33  Or.  33,  54  Pae.  213; 
Woodman  v.  State,  4  Baxt.  (Tenn.) 
322;  Harris  v.  State,  62  Tex.  Cr.  235, 
137  S.  W.  373;  Cooper  v.  State,  23 
Tex.  331. 

1*  Commonwealth  v.  Williams,  105 
Mass.  62.  But  in  all  cases  of  identity 
the  testimony  must  depend  upon  per- 
sonal knowledge  and  not  upon  in- 
formation derived  from  others:  Wood- 
man V.  State,  4  Baxt.  (Tenn.)  322. 
As  to  identification  of  person  by  voice, 
see  note  to  Mack  v.  State,  13  L.  E. 
A.,  N.  S.,  373. 
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greater  weight  than  the  other  with  the  jury,  the  exclusion 
of  either  would  be  illegal.^^  It  must  not,  however,  be  lost 
sight  of,  that  such  an  opinion  as  to  identification  of  another 
to  be  admissible,  must  be  based  upon  knowledge  of  the  per- 
son identified,  and  be  the  result  of  the  witness '  recollection 
of  the  person,  and  the  facts  connected  with  his  seeing  or 
hearing  him.  An  opinion  as  to  the  identity  of  a  person, 
based  solely  upon  the  statement  of  another,  is  not  admis- 
sible to  prove  identity.'®  The  rule  applies  as  well  to  the 
identification  of  things  as  of  persons.  The  opinion  or 
belief  of  witnesses  as  to  the  identity  of  things,  when  such 
opinion  or  belief  rests  upon  facts  within  the  witness'  own 
knowledge  is  competent  evidence,  although  the  witness  will 
not  testify  positively  to  such  identity,  and  testimony  of  this 
character  is,  at  least,  a  sufficient  foundation  for  the  sub- 
mission of  the  question  to  the  jury  to  allow  them  to  finally 
determine  the  ultimate  fact.^'^  These  are  only  a  few  of 
the  many  illustrations  that  might  be  given  to  show  that 
ordinary  witnesses  may  thus  identify  objects  in  cases  where 
any  attempt  at  description  to  the  jury  would  be  obviously 
unsatisfactory.  It  is  needless  to  add  that  from  the  very 
nature  of  the  evidence,  it  being  the  opinion  of  the  wit- 
is  People  V.  Deacons,  109  'N.  Y.  17  Jackson  v.  State,  167  Ala.  77, 
374,  16  N.  E.  676.  Experts  may  tes-  52  South.  730;  Askew  v.  People,  23 
tify  whether  given  blood  stains  are  Colo.  446,  48  Pac.  524;  West  v. 
caused  by  human  or  animal  blood:  State,  53  Pla.  77,  43  South.  445; 
Commonwealth  v.  Sturtivant,  117  Wiggins  v.  Henson,  68  Ga.  819;  State 
Mass.  122,  19  Am.  Eep.  401.  Ordi-  v.  Seery,  129  Iowa,  249,  105  N. 
nary  witnesses  may  testify  whether  W.  511;  Commonwealth  v.  Best, 
certain  stains  are  blood  stains:  Dil-  180  Mass.  492,  62  N.  E.  748;  State 
lard  V.  State,  58  Miss.  368;  Green-  v.  James,  194  Mo.  268,  5  Ann.  Gas. 
field  V.  People,  85  N.  Y.  75,  39  Am.  1007,  92  S.  W.  679;  King  v.  New 
Rep.  636.  See,  also,  State  v.  Knight,  York  Cent.  etc.  E.  E.  Co.,  72  K.  Y. 
43  Me.  11;  Knoll  v.  State,  55  Wis.  607;  Smith  v.  Northern  etc.  E.  Co.,  3 
249,  42  Am.  E«p.  704,  12  N.  W.  369;  N.  D.  555,  58  N.  W.  345;  Harris  v. 
People  V.  Gonzalez,  35  N.  Y.  49.  See  State,  62  Tex.  Cr.  235,  137  S.  W- 
note  on  blood  stains,  to  State  v.  373;  State  v.  Clark,  27  Utah,  55,  74 
Alton,  15  Ann.  Cas.  811.  Pac.  119;  State  v.  Ward,  61  Vt.  153, 
18  People  V.  Gray,  148  Cal.  507,  83  17  Atl.  483;  Richards  v.  Common- 
Pac.  707;  Whittier  v.  Town  of  Frank-  wealth,  107  Va.  881,  59  S.  E.  1104; 
lin,  46  N.  H.  23,  88  Am.  Dec.  185;  Hostetter  Co.  v.  Gallagher  Stores,  142 
Jjawson,  Exp.  &  Opn.  Ev.  323,  324.          Fed.  208. 


§  362  (364)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  874 

ness,  it  is  not  necessary  for  him  to  speak  positively  as  to 
the  identification.  His  testimony  according  to  his  belief, 
the  best  of  his  belief  or  judgment,  is  all  that  can  be  called 
for;  and  the  character  and  weight  of  that  testimony  is 
matter  for  the  consideration  of  the  jnry.^* 

§  362  (364).  Same  —  Speed  —  Of  railroad  trains  — Of 
automobiles — Of  horses. — Since  there  is  no  reason  why  an 
intelligent  observer  of  moving  objects  could  not  express 
an  opinion  of  value  as  to  the  speed  of  a  railroad  train, 
such  testimony  is  received  and  appraised  according  to  the 
means  of  the  observer  and  the  standards  he  has  used. 
These  are  invariably  shown  on  his  cross-examination. 
^'The  opinion  might  not  be  so  accurate  and  reliable  as  that 
of.  one  who  had  been  accustomed  to  observe  with  time-piece 
in  hand,  the  motion  of  an  object  of  such  size  and  momen- 
tum; but  this  would  only  go  to  the  weight  of  the  testimony, 
and  not  to  its  admissibility.  Any  man  possessing  a  knowl- 
edge of  time  and  of  distances  would  be  competent  to 
express  an  opinion  upon  the  subject."^®  Hence  it  has 
frequently  been  held  that  those  who  have  habitually  ob- 
served the  passage  of  railroad  trains  may  give  an  estimate 
of  their  rate  of  speed,  and  that  the  testimony  on  the  sub- 
ject is  not  confined  to  experts,^"  although  it  has  been  held 

18  Thornton  v.  State,   113  Ala.,  43,       Salter  v.  XTtiea  etc.  E.  E.  Co.,  59  N. 

59  Am.  St.  Rep.  97,  21  South.  356;  Y.  631;  Pennsylvania  Co.  v.  Conlan, 
State  V.  Eichards,  126  Iowa,  497,  102  101  111.  93;  Pence  v.  Chicago,  E.  I. 
N.  W.  439;  State  v.  Harr,  38  W.  Va.  &  P.  Ey.  Co.,  79  Iowa,  389,  44  N.  W. 
58,  17  S.  E.  794.  686;  Louisville  Ey.  Co.  v.  Hendricks, 

19  Detroit  etc.  E.  Co.  v.  Van  Stein-  128  Ind.  462,  28  N.  E.  58;  Walsh  v. 
burg,  17  Mich.  99;  Garran  v.  Michigan  Missouri  Pac.  Ey.  Co.,  102  Mo.  582, 
Cent.  E.  Co.,  144  Mich.  26,  107  N.  14  S.  W.  873,  15  S.  W.  757;  Ball  v. 
W.  284;  Colorado  etc.  E.  Co.  v.  Mabry,  91  Ga.  781,  18  S.  E.  64; 
Webb,  36  Colo.  224,  85  Pac.  683;  Thomas  v.  Chicago  &  G.  T.  Ey.  Co., 
Coffey  V.  Omaha  etc.  E.  Co.,  79  Neb.  86  Mich.  496,  49  N.  W.  547;  Smith 
^286,  112  N.  W.  589.  v.    Northern   Pac.   Ey.    Co.,   3   N.   D. 

20  Nutter   V.   Boston   etc.    Ey.   Co.,  555,  58  N.  W.  345  (locomotive  identi- 

60  N.  H.  483 ;  Guggenheim  v.  Lake  jBed) ;  Illinois  C.  K.  Co.  v.  Ashline, 
Shore  Ey.  Co.,  66  Mich.  150,  33  N.  171  111.  313,  49  N.  E.  521;  Louisville 
W.  161;  Missouri  P.  Ey.  Co.  v.  Hilde-  &  N.  E.  Co.  v.  Stewart,  128  Ala.  313, 
brand,    52    Kan.    284,    34    Pac.    738;  29    South.    562;    McVey    v.    Railway 
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that  such  evidence  is  of  an  unsatisfactory  character,  and 
is  to  be  received  with  great  caution.^^  In  Michigan,  where 
the  court  had  under  consideration  the  question  whether 
persons  riding  in  the  cars  could  give  an  estimate  as  to  the 
rate  of  speed,  it  was  held  that  such  opinions  should  not  be 
received,  "unless  the  witnesses  first  show  such  extended 
experience  and  observation  as  to  qualify  them  for  forming 
such  opinions  as  would  be  reliable.  It  is  not  presum- 
able that  ordinary  railway  travelers  usually  form  such 
habits.  "^^  Of  course,  in  all  such  cases  as  have  been  cited, 
if  the  witness  is  Unable 'to  give  any  satisfactory  basis  or 
reasons  for  his  opinion,  the  value  of  his  testimony  might 
be  greatly  impaired;  and  it  is  to  be  observed  that  the 
matters  as  to  which  ordinary  witnesses  are  allowed  to  give 
their  opinions  are  of  such  a  character  that  they  may  be 
understood  without  special  skill   or  training.^^     For  in- 


Co.,  46  W.  Va.  Ill,  32  8.  E.  1012; 
Colorado  &  S.  Bj.  Co.  v.  Webb,  36 
Colo.  224,  85  Pae.  683;  Gregory  v. 
Wabash  R.  Co.,  126  Iowa,  230,  101 
N.  W.  761 ;  Borneman  v.  Chicago  etc. 
R.  Co.,  19  S.  D.  45&,  104  N.  W.  208. 
But  ordinary  witnesses  cannot  give 
opinions  as  to  the  distoTice  within 
which  a  train  can  he  stopped:  Gourley 
V.  St.  Louis  etc.  Ry.  Co.,  35  Mo.  App. 
87;  Igo  V.  Chicago  &  A.  R.  Co.,  38 
Mo.  App.  377;  Watson  v.  Minneapolis 
St.  Ry.  Co.,  53  Minn.  551,  55  N.  W. 
742  (conductor  competent  to  testify 
as  to  such  fact).  As  to  opinibn  as 
to  speed  of  trains  and  hand-ears,  see 
note  to  Bracken  v.  Pennsylvania  R.  E. 
Co.,  34  L.  R.  A.,  N.  S.,  790.  As  to 
speed  of  automobiles  or  other  road 
vehicles,  see  note  to  Dugan  v.  Arthurs, 
34  L.  R.  A.,  N.  S.,  778,  and  to  Wolfe 
v.  Ives,  19  Ann.  Cas.  754.  As  to 
speed  of  street-cars,  see  note  to  Teek- 
lenburg  v.  Everett  Ry.  etc.  Co.,  34  L. 
R.  A.,  N.  S.,  784. 

21  Hoppe  V.   Chicago,  M.  &  St.  P. 
Ry.  Co.,  6.1  Wis.  357,  21  N.  W.  227. 


See,  also,  Citizens'  St.  Ry.  Co.  v. 
Spahr,  7  Ind.  App.  23,  33  N.  E.  446. 

'22  Grand  Rapids  etc.  R.  Co.  v. 
Huntley,  38  Midi.  537,  31  Am.  Rep. 
'321;  Mott  V.  Detroit  etc.  Ry.  Co., 
120  Mich.  127,  79  N.  W.  3.  But  a 
more  liberal  rule  prevails  in  Wiscon- 
sin: Ward  V.  Chicago  etc.  R.  Co.,  85 
Wis.  601,  55  N.  W.  771.  In  Texas 
etc.  R.  Co.  V.  Brannon,  43  Tex.  Civ. 
App.  531,  99  S.  W.  1095,  objection 
was  raised  to  nonexperts  testifying 
to  the  distance  within  which  such  a 
train  as  that  which  killed  plaintiff's 
decedent  could  be  stopped.  It  ap- 
peared, however,  that  the  witnesses  did 
not  give  such  an  opinion,  but  simply 
detailed  instances  in  which  they  had 
seen  similar  trains  stop  at  the  same 
place,  and  the  distance'  within  which 
they  were  stopped. 

23  Southern  R.  Co.  v.  Bonner,  141 
Ala.  517,  37  South.  702;  St.  Louis 
etc.  R.  Go.  V.  Brown,  62  Ark.  254,  35 
S.  W.  225;  Colorado  etc.  E.  Co.  v, 
Webb,  36  Colo.  224,  85  Pao.  G83; 
Evans    v.    Philadelphia    etc.    R.    Co. 
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stance,  where  the  vpituess  bad  watched  trains  passing  for 
many  years,  and  was  able  to  state  their  approximate  rate 
of  speed,  but  only  heard  the  particular  train  (the  subject 
matter  of  the  action)  pass  without  seeing  it,  his  testimony 
that  it  was  going  a  mile  a  minute  was  inadmissible.^*  Such 
testimony  is  of  course  not  restricted  to  the  speed  of  a  rail- 
road train.  It  applies  with  equal  force  to  automobiles,  as 
the  following  illustrations  will  show.  A  person  injured 
upon  a  street  crossing  by  an  automobile,  who  sees  it  ap- 
proaching him  at  a  distance  of  ten  or  fifteen  feet,  and  who 
has  frequently  observed  the  passage  o?  automobiles  and 
other  vehicles,  and  ridden  in  them,  and  made  observations 
of  their  rate  of  speed,  may  give  his  opinion  of  the  speed  of 
the  car  at  the  time  of  the  coUision.^^  The  rate  of  speed  of 
an  automobile  on  a  public  highway  is  a  matter  of  which 
the  people  generally  in  this  country  have  some  knowledge. 


(Del.),  77  Atl.  831;  Eekington  etc. 
E.  Co.  V.  Hunter,  6  App.  Gas.  (D. 
C.)  287;  Seaboard  Air  Line  Ey.  v. 
Smith,  53  Fla.  375,  43  South.  235; 
Atlanta  etc.  E.  Co.  v.  Strickland,  116' 
Ga.  439,  42  S.  E.  864;  Chicago  etc. 
E.  Co.  V.  Gunderson,  174  111.  495,  51 
N.  E.  708;  Louisville  etc.  E.  Co.  t. 
Hendricks,  128  Ind.  462,  28  N.  E. 
58;  Gregory  v.  Wabash  E.  Co.,  126 
Iowa,  230,  101  N.  W.  761;  Missouri 
Pae.  E.  Co.  v.  Hildebrand,  52  Kan. 
284,  34  Pac.  738;  Louisville  etc.  E. 
Co.  V.  Stewart,  131  Ky.  665,  115  S. 
W.  775;  Commonwealth  v.  Sturtivant, 
117  Mass.  122,  19  Am.  Eep.  401; 
Garran  v.  Michigan  Central  E.  Co., 
144  Mich.  26,  107  N.  W.  284;  Union 
Pac.  E.  Co.  V.  Euzicka,  65  Neb.  621, 
91  N.  W.  543;  Stotler  v.  Chicago  etc. 
E.  Co.,  200  Mo.  107,  98  S.  W.  509; 
Sherman  v.  Southern  Pac.  Co.,  33 
Nev.  385,  111  Pac.  416,  115  Pac. 
909;  Stone  v.  Boston  etc.  E.  Co.,  72 
N.  H.  206,  55  Atl.  359;  Flanagan  v. 
New  York  etc.  E.  Co.,  70  App.  Div. 
505,  75  N.  Y.  Supp.  225;   Baltimore 


etc.  E.  Co.  V.  Van  Horn,  21  Ohio 
C.  C.  337;  Bracken  v.  Pennsylvania 
E.  Co.,  222  Pa.  410,  34  L.  E.  A.,  N. 
S.,  790,  71  Atl.  926;  Missouri  etc. 
E.  Co.  V.  Pettit,  54  Tex.  Civ.  App. 
358,  117  S.  W.  894;  Johnson  v.  Union 
Pac.  R.  Co.,  35  Utah,  285,  100  Pae. 
390;  Norfolk  etc.  E.  Co.  v.  Tanner, 
100  Va.  379,  41  S.  E.  721;  Sears  v. 
Seattle  etc.  E.  Co.,  6  Wash.  227,  33 
Pac.  389,  1081;  McVey  v.  Chesnpeake 
etc.  E.  Co.,  46  W.  Va.  Ill,  32  S.  E. 
1012;  Ward  v.  Chicago  etc.  H.  Co,, 
85  Wis.  601,  55  N.  W.  771.  See,  also, 
the  late  cases:  Louisville  etc.  R.  Co. 
V.  Dilburn  (Ala.),  59  South.  438;  Mc- 
Laughlin v.  Griffin  (Iowa),  135  N.  W. 
1107;  Niehaus  v.  United  Railways, 
165  Mo.  App.  606,  148  S.  W.  389; 
I'ierce  v.  Lincoln  Traction  Co.,  92 
Neb.  797,  139  N.  W.  656. 

24  Parsons  v.  Syracuse  etc.  R.  Co., 
133  App.  Div.  461,  117  N.  Y.  Supp 
1058. 

-^>  Himmelwright  v.  Baker,  82  Kan. 
569,  109  Pac.  178;  Neidy  v.  Little- 
John,  146  Iowa,  355,  125  N.  W.  198. 
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It  is  not  a  matter  exchisively  of  expert  knowledge  or  skill. 
Where  the  rate  of  speed  of  such  a  vehicle  is  material  in  an 
action,  any  person  of  ordinary  ability  and  means  of  ob- 
servation who  may  have  observed  the  vehicle  may  give  his 
estimate  as  to  the  rate  of  speed  at  which  it  was  moving. 
The  extent  of  his  observation  goes  to  the  weight  of  his 
testimony.^®  But  it  is  essential  that  the  one  making  an  esti- 
mate of  speed  should  have  as  a  basis,  at  least,  a  reasonable 
opportunity  to  judge.^^  So,  too,  evidence  may  be  given  of 
the  speed  at  which  a  horse  is  moving,  and  a  witness  has  been 
permitted  to  testify  whether  it  was  going  fast  or  slow  from 
the  sound  that  reached  him,  though  he  could  not  see  it.^* 

§  363  (365).  Same— Values.— The  subject  of  values  has 
already  been  discussed  in  the  consideration  of  facts  rele- 
vant to  proof  of  value,^®  and  the  subject  is  illustrated  by 
many  cases  in  which  evidence  as  to  values  has  been  re- 
ceived. As  has  been  well  said,  "to  describe  to  a  jury  a 
piece  of  ground,  however  minutely,  with  its  supposed 
adaptations  to  use,  advantages  and  disadvantages,  and  de- 
mand of  them,  upon  this  information  alone,  a  verdict  as  to 
its  value  would  be  merely  farcical ;  and  this,  indeed,  is  all 
that  can  be  done  to  enable  them  to  arrive  at  a  conclusion 
as  to  its  value,  unless  the  witnesses  are  allowed  to  state 
their  judgment  or  opinion  together  with  the  facts  upon 
which   such   opinion   is   founded."^"     The   knowledge    of 

26  Miller  y.  Jenness,  84  Kan.  608,  further    qualification    to    express    an 

34   L.   E.    A.,   N.    S.,    782,    114   Pac.  opinion    as    to    how    fast    such    auto- 

1052;  Matla  v.  Kapid  Motor  Vehicle  mobile  was  going..    The  rule  has  been 

Co.,  160  Mich.  639,  125  N.  W.  708;  applied   in    criminal   cases:    State    v. 

Hough  V.  St.  Louis  Car  Co.,  146  Mo.  Watson,  216  Mo.  420,  115  S.  W.  1011." 

App.  48,  123  S.  W.  83.     In  Wolfe  v.  ^  Grand    Rapids    etc.    E.    Co.    v. 

Ives,  83  -Conn.  174,  19  Ann.  Cas.  752,  Huntley,  38  Mieh.  537,  31  Am.,  Eep. 

76  Atl.  526,  Hall,  C.  J.,  said:   "Gen-  321;  Wright  v.  Crane,  142  Mich.  508, 

erally  an  adult  person  of  reasonable  106  N.  W.  71. 

intelligence    and   ordinary    experience  28  Nesbit  v.  Crosby,  74  Conn.  554, 

in  life   who   just  before  an  accident  51  Atl.  550. 

observed  the  passing  automobile,  the  29  §§  168,  169,  ante,  in  which  also 

rapid   speed   of   which   is  claimed   to  are  included  the  value  of  services. 

have    caused    the     accident,    is    pre-  30  Illinois  etc.  Ky.  Co.  v.  Von  Horn 

samably    capable    without    proof    of  18  111.  257.     See,  also,  §  387,  post. 
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values  in  most  cases  does  not  depend  upon  professional  or 
other  special  skill ;  and  witnesses,  without  having  any  spe- 
cial experience  or  training  as  would  entitle  them  to  be 
called  experts,  may  yet  have  gained  such  knowledge  of  the 
land,  or  other  subject  under  inquiry,  as  to  aid  the  court  or 
jury  in  arriving  at  a,  conclusion.^^  The  witness  shotdd 
know  the  value  of  land  in  the  neighborhood.^^  Persons  by 
their  common  experience  and  observation  necessarily  gain 
some  knowledge  as  to  the  values  of  those  articles  which  are 
in  common  use  by  all  or  nearly  all;  and  their  evidence  as 
to  such  values  is  not  excluded  by  the  fact  that  experts  may 
have  more  accurate  knowledge  as  to  such  values. ^^     Obvi- 


31  Swan  7.  Middlesex  Co.,  101 
Mass.  173;  Huff  v.  Hall,  56  Mich. 
456,  23  N.  W.  88;  Pennsylvania  etc. 
R.  Co.  V.  Bunnell,  81  Pa.  414;  Cen- 
tral R.  R.  V.  Wolff,  74  Ga.  664 ;  San 
Diego  Land  Co.  v.  Neale,  78  Cal.  63, 
3  L.  E.  A.  83,  20  Pac.  372";  Terre 
Haute  etc.  Ry.  Co.  v.  Crawford,  100 
Ind.  550;  Alt  v.  California  Fig.  Co., 
19  Nev.  118,  7  Pac.  174;  Dalzell  v. 
Davenport,  12  Iowa,  437;  Whitfield  v. 
Whitfield,  40  Miss.  352;  Cantling  v. 
Hannibal  etc.  E.  Co.,  54  Mo.  385,  14 
Am.  Rep.  476;  Mish  v.  Wood,  34  Pa. 
451;  Thatcher  v.  Kaueher,  2  Colo. 
698;  Cooper  v.  State,  53  Miss.  393; 
Cooper  V.  Randall,  59  111.  317;  Wash- 
ington Ice  Co.  V.  Webster,  68  Me. 
449;  Poster  v.  Ward,  75  Ind.  594; 
Sullivan  v.  Lear,  23  Pla.  463,  11  Am. 
St.  Rep.  388,  2  South.  846;  Whiting 
V.  Mississippi  Ins.  Co.,  76  Wis.  592, 
45  N.  W.  672;  Ragan  v.  Kansas  City 
Ry.  Co.,  Ill  Mo.  456,  20  S.  W.  234; 
Latham  v.  Brown,  48  Kan.  190,  29 
Pac.  400;  Pinch  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  46  Minn.  250,  48  N.  W. 
915;  Union  Pae.  Ry.  Co.  v.  Lucas, 
136  Fed.  374,  69  C.  C.  A.  218.  See, 
also,  Roberts  v.  City  of  Boston,  149 
Mass.  346,  21  N.  E.  668;  Laing  v. 
United,  N.   J.   Ry.   Co.,   54  N.   J.  L. 


576,  33  Am.  St.  Rep.  682,  25  Atl.  409. 
See  note  on  "Mere  Ownership  of  Per- 
sonalty as  Qualifying  Witness  to  Tes- 
tify as  tp  Its  Value,"  to  Molton  v. 
Smith,  8  Ann.  Cas.  832. 

32  Eeed  v.  Pittsburg  C.  &  W.  B. 
Co.,  210  Pa.  211,  59  Atl.  1067;  John- 
son V.  Tacoma,  41  Wash.  51,  82  Pac. 
1092. 

33  Chamness  v.  Ghamness,  53  Ind. 
301;  Lineola  Supply  Go.  v.  Graves, 
73  Neb.  214,  102  N.  W.  457 ;  Maughan 
V.  Burns'  Estate,  64  Vt.  316,  23  Atl. 
583,  as  to  the  value  of  board  and 
lodging.  The  opinions  of  witnesses 
have  been  received  as  to  the  value  of 
a  dog:  Cantling  v.  Hannibal  etc.  B. 
Co.,  54  Mo.  385,  14  Am.  Eep.  476; 
of  a  piano :  State  v.  Johnson,  1  Mo. 
App.  219;  of  a  gun:  Cooper  v.  State, 
53  Miss.  393;  of  articles  of  clothing: 
Printz  V.  People,  42  Mich  144,  36 
Am.  Rep.  437,  3  N.  W.  306;  of  a 
sealskin  coat:  State  v.  Finch,  70  Iowa, 
316,  59  Am.  Eep.  443,  30  N.  W.  578; 
of  a  horse:  Reed  v.  New,  35  Kan. 
727,  12  Pac.  139 ;  of  a  bull :  Alabama 
Ey.  Co.  V.  Moody,  92  Ala.  279,  9 
South.  238;  of  oxen:  Plunkett  v.  Min- 
neapolis Ey.  Co.,  79  Wis.  222,  48  N. 
W.  519;  of  bonds:  Murray  v.  Nor- 
wood, 77  Wis.  405,  46  N.  W.  499. 
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ously  the  witness  must  have  some  means  of  knowledge  as  to 
the  nature  and  quality  of  the  articles  in  question  before  he 
is  qualified  to  express  an  opinion  as  to  values.  It  would 
be  an  idle  ceremony  to  allow  witnesses  to  give  their  opin- 
ions in  evidence,  unless  they  had  better  means  of  knowl- 
edge as  to  the  subject  matter  of  their  testimony  than  the 
jury  might  possess  in  common  with  all  other  persons.^* 
And  those  means  of  knowledge  should  be  detailed  in  sup- 
port of  their  opinions.  In  cases  where  the  value  of  prop- 
erty is  involved,  which  has  no  fixed  market  value,  witnesses 
can  only  state  what,  according  to  their  best  judgment  or 
belief,  they  consider  it  worth.^^  The  value  of  an  estimate 
cannot  be  determined  without  knowing  exactly  from  what 
standpoint  it  is  made.  Unless  thoroughly  tested  by  ex- 
amination and  cross-examination,  it  may  happen  that  a  wit- 
ness giving  an  estimate  is,  unbeknown  to  the  court  and 
jury,  governed  by  his  computation  from  an  improper  basis, 
and  his  valuation  is  merely  arbitrary  and  delusive  and  will 
be  rejected.^*  The  qualification  of  the  witness  is,  of  course, 
a  question  for  the  courts''  There  is  no  restriction  upon 
the  party  with  regard  to  witnesses  to  value,  and  the  owner 


34  Whitney  v.  Boston,  98  Mass. 
312;  Haight  v.  Kimbark,  51  Iowa, 
13,  50  N.  W.  577;  Daly  v.  Kimball 
Co.,  67  Iowa,  132,  24  N.  W.  756; 
Eeed  v.  Drais,  67  Cal.  491,  8  Pac.  20; 
Eussell  V.  Hayden,  40  Minn.  88,  41 
N.  W.  456;  Teerpenning  v.  Corn 
Exeh.  Ins.  Co.,  43  N.  Y.  279;  La- 
moure  v.  Caryl,  4  Denio,  (N.  Y.)  370 
Bedell  v.  Long  Island  E.  Co.,  44  N, 
Y.  367,  4  Am.  Eep.  688;  Clark  v, 
Eockland  Water  Power  Co.,  52  Me, 
68;  Frederick  v-.  Case,  28  111.  App 
215;  Chicago  etc.  Ey.  Co.  v.  Mourl 
quand,  45  Kan.  170,  25  Pac.  567; 
Omaha  Auction  Go.  v.  Eogers,  35 
Neb.  61,  52  N.  W.  826;  New  York 
&  C.  Mining  Co.  v.  Eraser,  130  XJ.  S. 
611,  32  L.  Ed.  1031,  9  Sup.  Ct.  Eep. 
665.     See  §§  387,  388. 


35  Erd  V.  Chicago  etc.  Ey.  Co.,  41 
Wis.  65. 

36  Arkansas  etc.  E.  Co.  t.  Griffith, 
63  Ark.  491,  39  S.  W.  550;  People 
V.  Smith,  3  Cal.  App.  62,  84  Pac. 
449;  Butsch  v.  Smith,  40  Colo.  64, 
90  Pac.  61;  Haldeman  v.  Sehuh,  109 
111.  App.  259;  Long  v.  Louthitt,  142 
Ky.  427,  134  S.  W.  453;  Phillips  v. 
Terry,  3  Abb.  Ct.  App.  Dee.  (N.  Y.) 
607;  Lengelet  v.  Piper  (Tex.  Civ. 
App.),  133  S.  W.  490;  Hawes  v. 
Warren,  119  Fed.  978.  If  improperly 
received,  it  will  endanger  the  judg- 
ment: Adler  v.  Pruitt,  169  Ala.  213, 
32  L.  E.  A.,  N.  S.,  889,  53  South. 
316;  Walker-Edmund  Co.  v.  Adams 
Express  Co.,  146  111.  App.  176. 

37  Stillwell  etc.  Mfg.  Go.  v.  Phelps, 
130  U.  S.-520,  L.  Ed.  1035,  9  Sup.  Ct. 
Eep.  601. 
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is  credited  with  some  idea  of  the  value  of  his  property, 
and  may  testify  to  it.^*  Practically,  the  chief  qualification 
is  that  the  witness  should  have  an  intelligent  idea  of  the 
value,  founded  on  reliable  observation,  and  capable  of  being 
conveyed  by  him  in  the  form  of  an  estimate,  and  its  basis, 
;to  the  court.^*  The  same  rule  applies  to  the  valuation  of 
iservices,  which  may  be  made  by  the  ordinary  witness  or 
the  party  himself.  The  latter  knows  the  precise  nature  of 
the  services  rendered,  and  of  their  value.  However  he 
might  be  inclined  to  state  it,  the  weight  is  for  the  jury.*" 
When  the  plaintiff's  own  valuation  is  ill-founded,  it  will 
be  rejected.*^ 

§  364  (366).  Same — Sanity. — ^In  some  jurisdictions  the 
rule  has  prevailed  that  nonprofessional  witnesses  cannot 
give  their  opinions  as  to  the  sanity  or  insanity  of  a  party. 
It  is  maintained  in  those  cases  that  such  testimony  con- 
sists of  mere  opinions  of  persons  having  no  peculiar  knowl- 
edge upon  such  subjects,  and  that  the  court  or  jury  are 
quite  as  competent  to  form  opinions  from  the  facts  pre- 
sented as  are  unskilled  witnesses.*^  The  court  in  a  leading 
Maine  case  said:  "Where  the  issue — sanity  or  insanity — 
is  directly  raised,  and  the  question  is  a  doubtful  one,  the 
rule  which  excludes  the  opinions  of  nonprofessional  wit- 
nesses works  favorabty.     The  issue  is  not  generally  simple 

38  Haan  v.  Metropolitan  St.  R.  Co.,  «  O'Meara  v.  McDermott,  40  Mont. 
34  Misc.  Rep.  523,  69  N.  Y.  Supp.  888.  38,  104  Pac.  1049 ;  Story  v.  Maclay, 
If  the  owner  is,  in  addition,  able  to       3  Mont.  480. 

testify  from  other  sources  of  informa-  42  AVyman   v.   Gonld,   47   Me.    159; 

tion,  u  fortiori,  his  testimony  is  ad-  Hastings  v.  Rider,  99  Mass.  (522 ;  De- 

missible:  Hass  v.  Green,  7  Misc.  Rep.  witt  v.  Barley,  9  N.  Y.  371;   People 

176,  27  N.  Y.  Supp.  347.  \.  Paekenham,  115  N.  Y.  300,  21  N. 

39  See  remarks  of  Shepley,  .T.,  in  E.  1035;  Holeomb  v.  Holeomb,  95 
Carpenter  v.  Robinson,  1  Holmes,  67,  N.  Y.  316;  In  re  Myer's  Will,  184 
Fed.  Cas.  No.  2431.  N.  Y.  54,  6  Ann.  Gas.  26,  76  N.  E. 

•40  City   Electric   R.    Co.    v.    Smith,  920.     Later    New    York    cases    show 

121   Ga.   663,  49  S.  E.   724;   Chicago  that  that  state  has  adopted  the  view 

etc.  R.  Co.  V.  Bivans,  142  111.  401,    32  of   the   great   majority   of   the   other 

N.  E.  456;  Carter  v.  Christie,  1  Kan.  states:    People  v.  Koerner,   117   App. 

App.    604,    42    Pac.    256;    Mercer    v.  Div.  40,  102  N.  Y.  Supp.  93. 
Vose,  67  N.  Y.  56. 
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enougli  for  a  witness  to  pass  his  judgment  upon.  There 
are  various  forms  and  lands  of  insanity  or  mental  unsound- 
ness, many  of  which  cannot  be  easily  or  accurately  defined, 
the  subject  itself  in  some  of  its  aspects  being  beyond  the 
reach  of  human  investigation.  The  popular  sentiment 
upon  the  subject  of  insanity  differs  from  the  legal  standard 
in  most  cases."*-''  But  the  contrary  rule  is  supported  by 
the  great  weight  of  authority;  and  the  opinions  of  ordi- 
nary witnesses  have  been  received  on  this  issue  in  many 
cases  upon  the  obvious  ground  that  it  is  often  impossible 
for  witnesses  in  such  cases  to  adequately  describe  to  the 
court  or  jury  the  actions,  looks  and  symptoms  which  prop- 
erly constitute  the  basis  for  determining  the  question.  So 
that  the  distinction  formerly  made  between  the  opinions  of 
expert  and  nonexpert  witnesses  in  these  cases  now  (with  the 
exception  of  one  or  two  states)  has  entirely  disappeared, 
and  with  certain  limitations  as  to  qualification  dealt  with 
hereafter,  the  opinion  of  the  intelligent  nonexpert  observer 
is  received  in  evidence,  to  be  weighed  according  to  its 
merits.**    In  some  states  nonexpert  witnesses  in  insanity 

*3  Fayette   v.   Chesterville,    77   Me.  ]8   N.   E.    740;    Swygart   v.   Willard, 

28,  52  Am.  Eep.  741.  166  Ind.  25,  76  N.  E.  755;  Blume  v. 

«  Parrish  v.  State,  139  Ala.  16,  36  State,  15  Ind.  343,  56  N.  E.  771; 
South.  1013;  Dominick  v.  Randolph,  In  re  Walker,  152  Iowa,  154,  128  N. 
124  Ala.  557,  27  South.  481;  Pulaski  W.  38-6;  State  v.  Winter,  72  Iowa, 
County  V.  Hill,  97  Ark.  450,  134  S.  627,  34  N.  Y.  475;  State  v.  Rumble, 
W.  973;  Green  v.  State,  64  Ark.  523,  81  Kan.  16,  25  L.  R.  A.,  N.  S.,  376, 105 
43  S.  W.  973;  Holland  v.  ZoUner,  102  Pao.  1;  Stafford  t.  Tarter,  29  Ky. 
Cal.  633,  36  Pac.  930,  37  Pac.  231;  Iiaw  Rep.  1184,  96  S.  W.  1127; 
Beller  v.  Jones,  22  Ark.  92;  Nobles  Wise  v.  Foote,  81  Ky.  ID;  State  v. 
V.  Hutton,  7  Cal.  App.  14,  93  Pae.  Montgomery,  121  La.  1005,  46  South. 
289;  People  v.  Wreden,  59  Cal.  392;  997;  Chandler  v.  Barrett,  21  La.  Ann. 
Denver  &  R.  G.  B.  Co.  v.  Seott,  34  58,  99  Am.  Dec.  701;  Grill  v.  O'Dell, 
Colo.  99,  81  Pac.  763;  Hayes  v.  Can-  113  Md.  625,  77  Atl.  984;  Chase  v. 
dee,  75  Conn.  131,  52  Atl.  826;  Fields  Winans,  59  Md.  475;  People  v.  Casey, 
V.  State,  46  Fla.  84,  35  South.  185;  124  Mich.  279,  82  N.  W.  883;  Wood- 
Glover  V.  State,  129  Ga.  717,  59  S.  cook  v.  Johnson,  36  Minn.  217,  30 
E.  816;  Frizzell  v.  Reed,  77  Ga.  724;  N.  W.  894;  Cannady  v.  Lynch,  27 
Weber  v.  Dello  Mountain  Min.  Co.,  Minn.  435,  8  N.  W.  164;  Bishop  v. 
14  Idaho,  404,  94  Pac.  441;  Graham  State,  96  Miss.  846,  52  South.  21; 
V.  Deuterman,  244  111.  124,  91  Jf.  E.  Wood  v.  State.  58  Miss.  741;  State  v. 
61;  Keithley  v.  Stafford,  126  111.  507,  Bell,  212  Mo.  Ill,  111  S.  W.  24;  State 
Svidence  II — 58 
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cases  are  limited  to  intimate  acquaintances,  and  the  reason 
for  their  opinion  is  a  statutory  requirement.*^  The  opin- 
ions of  nonprofessional  witnesses,  however,  are  not  admis- 
sible in  such  cases,  unless  such  opinions  are  based  upon 
their  own  knowledge  and  observation  of  the  person's  ap- 
pearance ;  and  it  is  generally  held  that  before  giving  an 
opinion  the  witness  must  state  the  facts  and  circumstances 
oh  which  his  opinion  is  based.**     The  object  of  so  stating 


T.  Bryant,  93  Mo.  273,  6  S..W.  102; 
State  V.  Berberiek,  88  Mont.  423,  100 
Pac.  209 ;  Hilmer  v.  Accident  Assn., 
86  Neb.  285,  27.  L.  E.  A.,  N.  S.,  319, 
125  N.  W.  535;  Hardy  v.  Mejrill,  56 
N.  H.  227,  22  Am.  Eep.  441;  State 
V.  Lewis,  20  Neb.  333,  22  Pac.  241; 
Patten  v.  Cilley,  67  N.  H.  520,  42  Atl. 
47;  Genz  v.  State,  58  N.  J.  L.  482, 
34  Atl.  816;  Sehoenberg  v.  tTlman, 
51  Misc.  Eep.  83,  99  N.  Y.  Supp.  650; 
State  V.  Banner,  149  N.  C.  519,  63 
S.  E.  84;  Smith  v.  Smith,  117  N.  C. 
326,  23  S.  B.  270;  State  v.  Potts,  100 
N.  C.  457,  6  S.  B.  657;  Nelson  v. 
Thompson,  16  N.  D.  295,  112  N.  W. 
1058;  Clark  v.  State,  12  Ohio,  483,  40 
Am.  Dee.  481;  Queenan  v.  Territory, 
11  Okl.  261,  61  L.  E.  A.  324,  71 
Pae.  218;  State  v.  Piester,  32  Or.  254, 
50  Pae.  561 ;  Commonwealth  v.  Gear- 
hardt,  205  Pa.  387,  54  Atl.  1029; 
Shaver  v.  McCarthy,  110  Pa.  339,  5  Atl. 
614;  Price  v.  Richmond,  etc.  E.  Co., 
38  S.  C.  199.  17  S.  E.  732:  Halde  v. 
Schultz,  17  S.  D.  465,  97  N.  W.  369; 
State  V.  Leehman,  2  S.  D.  171,  49 
N.  W.  3;  Jones  v.  Galbraith  (Tenn. 
Oh.  App.),,  59  S.  W.  350;  Rankin  v. 
Eankin  (Tex.  Civ.  App.),  134  S.  W. 
392;  Holcomb  v.  State,  41  Tex.  125; 
In  re  Ohristensen,  17  Utah,  412,  70 
Am.  St.  Eep.  794,  41  L.  E.  A.  504, 
53  Pac.  1003;  Foster  v.  Dickersou, 
64  Vt.  233,  24  Atl.  253;  Chickering 
V.  Brooks,  61  Vt.  554,  18  Atl.  144; 
Hopkins   v.   Wampler,   108   Va.    705, 


62  S.  E.  926;  Pishbnme  v.  Ferguson, 
84  Va.  87,  4  S.  B.  575;  State  v. 
Craig,  52  Wash.  66,  100'  Pac.  167; 
State  V.  Maiei,  36  W.  Va.  757,  15  S.  E. 
991;  Dutheyv.  State,  131  Wis.  178,10 
L.R.  A.,N.  S.,  1032,  111  N.  W.  222; 
Lowe  V.  State,  118  Wis.  641,  9«  N.  W. 
417;  Turner  v.  American  Security  etc. 
Co.,  213  TJ.  S.  257,  53  L.  Ed.  788,  29 
Sup.  Ct.  Rep.  420;  Queenan  v.  Okla- 
homa, 190  TJ.  S.  548,  47  L.  Ed.  1175,  23 
Sup.  Ct.  Eep.  762;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Lathrop,  111  IT.  S.  612, 
28  L.  Ed.  536,  4  Sup.  Ct.  Rep.  ,53p. 
See  full  note  to  Ryder  v.  State,  38 
L.  E.  A.  721-747,  and  the  recent  case 
of  In  re  Huston's  Estate,  163  Cal. 
166,  124  Pac.  852. 

45  Cal.  Code  Civ.  Proc,  §  1870,  sub- 
sec.  10.  See  Estate  of  Carpenter,  94 
Cal.  406,  29  Pac.  1101.  And  in  that 
state  it  has  recently  been  held  that 
a  jailer,  having  had  the  custody  of 
a  prisoner  for  three  years,  is  an  in- 
timate acquaintance  within  the  mean- 
ing of  the  section  referred  to:  People 
V.  Delhantie,  163  Cal.  461,  125  Pae. 
1066. 

«  Hardy  v.  Merrill,  56  N.  H.  227, 
22  Am.  Eep.  441;  Appleby  v.  Brock, 
76  Mo.  314;  Ellis  v.  State,  33  Tex. 
Cr.  86,  24  S.  W.  894;  Sharp  v.  Kan- 
sas City  Ey.  Co.,  114  Mo.  94,  20  S. 
W.  93;  Lassas  v.  McCarty,  47  Or. 
474,  84  Pac.  76;  Chicago  Union  Trac- 
tion Co.  V.  Lawrence,  211  111.  373, 
71   N.   E.   1024;   Boorman  v.   North- 
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the  facts  is  to  decisively  limit  the  nonexpert  opinion  and  pre- 
vent the  utterance  of  an  opinion  based,  perhaps,  on  hearsay. 
The  opinion  must  not  be:  even  partially  based  upon  hearsay, 
such  as  the  observation  of  others.  In  a  recent  case,*'^  the 
opinion  of  Dodge,  J.,  is  as  interesting  as  it  is  important. 
The  question  put  to  the. witness,  who  was  the  accused's 
jailer,  after  testimony  that  he  had  a  large  experience  as 
jailer  in  dealing  with  insane  people  committed  to  his  cus- 
tody was:  "From  your  knowledge  gained  from  such  obser- 
vation and  care-  of  those  people  and  from  Duthey's  actions, 
conversations,  and  manner  and  appearance  as  you  saw 
him  at  the  jail  Saturday  night,  September  23d,  and  as 
you  testified  here,  would  you  say  he  was  sane  or  insane? 
Answer:  Sane."  "Hardly  any  question,"  says  Dodge,  J., 
"of  mere  practice  is  so  clouded  by  an  indigestible  mass  of 
rulings,  dicta,  and  decision  as  that  of  the  admissibility  of 
opinions  of  nonexperts  as  to  sanity."*^  It  is  worth  con- 
sidering the  reasons  why  anything  more  than  evidence  of 
the  actual  physical  facts  observed  by  the  witness  should 
be  allowed  to  be  stated.  It  is  obvious  that  one,  not  an  ex- 
pert, can  no  more  aid  the  jury  by  an  expert  opinion  as 
to  sanity  than  any  other  fact  or  condition.  If  all  the 
physical  facts  can  be  stated,  the  jury  are  as  competent  to 
form  an  opinion  as  the  witness,  and  their  province  ought 
not  to  be  invaded.  The  learned  judge  continues:  "But  all 
experience  teaches  the  frequent,  if  not  general,  impossibil- 
ity of  stating  all  things  which  the  eye  and  ear  note  in  an 
interview  with  another,  the  wildness  of  the  eye,  the  inco- 
herence of  the  ideas  in  speech,  hurried  or  erratic  manner;. 

western  Relief  Assn.,  90  Wis.  144,  62  these  rulings.     The  oonfnsion  on   the 

N.   W.   924;    Hempton   v.   State,   HI  subject  i?  partially  illustrated  by  an 

Wis.   127,  86   N.  W.  596.     See  eases  extended  note  to  Eyder  v.  State,  100 

cited  in  note  45,  supra.  Ga.  528,  62  Am.  St.  Eep.  334,  38  L. 

47  Duthey  v.   State,  131  Wis. .  178,  R.  A.   721,  28   S.  E.   246.     Practical 

10  L.  E.  A.,  N.  S.,  1032,  111  N.  W.  application  of  rules  with  reference  to 

222.  it  will  be  found  in  a  long  line  of  Wis- 

*8  It  was  the  ultimate  recognition  consin  eases,,  beginning  with  Burnham' 

of  the  dissenting  opinion  of  Doe,  J.,  v.  .Mitchell,  34  Wis.  117,  and  ending 

in  State  v.  Pike,  49  N.  H.  399,  6  Am.  -vyi-th  Schultz  v.   Culbertson,  125  Wis. 

Eep.   533,  that  gave  the  impetus   to  169,  103  N,  W.  234. 
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and  the  like.  Ordinarily,  it  is  impossible  for  tlie  narrator 
either  to  remember  the  specific  acts,  words,  and  gestures, 
or  to  adequately  describe  them  so  as  to  convey  to  his  hearer 
their  significance  to  the  real  information  desired,  namely, 
the  mental  state,  without  stating  that  they  were  excited, 
incoherent,  unreasonable,  unusual,  or  the  like,  all  of  which 
is  but  statement  of  conclusion  or  opinion.  Hence  the  rule 
has  grown  that  the  ordinary  observer  may  so  state  his  im- 
pression of  his  interview."  The  United  States  supreme 
court  in  a  case  already  cited,*^  in  which  the  opinion  is  from 
the  pen  of  the  late  Justice  Harlan,  presents  ideal  illustra- 
tion of  the  best  manner  of  propounding  the  proper  question 
to  the  witness.  After  a  conversation  had  been  narrated, 
the  manner  described  as  agitated,  face  flushed  and  ex- 
pressionless, the  question  was  propounded,  substantially, 
"What  impression  was  made  upon  your  mind  by  the  con- 
duct, actions,  manner,  expressions,  and  conversation  which 
you  observed?"  This  was  approved.^**  When  the  nonex- 
pert witness  testifies  that  in  his  opinion  a  person  is  of  un- 
sound mind,  the  facts  on  which  the  opinion  is  based  must 
be  given;  but  if  the  witness  testifies  that  the  person  is  sane, 
no  such  necessity  exists,  for  in  that  case  the  subject  of  the 
testimony  would  not  give  manifestations  of  certain  eccen- 
tricities which  usually  mark  the  conduct  of  the  mind  dis- 
eased.'^ But  no  general  rule  can  be  laid  down  as  to  what 
shall  be  deemed  a  sufficient  opportunity  for  observation, 
this  being  a  question  for  the  jury  in  view  of  all  the  circum- 
stances of  the  case,  under  proper  instructions  from  the 
court.'-  It  was  properly  held  in  a  criminal  triaP^  that 
there  was  neither  reason  nor  authority  for  saying  that  it 

49  Conneetiout  Mut.  L.  Ins.   Co.  v.  262;   Chase  v.  Winans,   59  Md.   475; 

Latnrop,  supra.  Wood  v.  State,  58  Jliss.  741;  Wise  v. 

so  See  Duthey  v.  S-tate,  supra.  Foote,  81  Ky.  10;   Kempf  v.  Koppa, 

51  Ford  V.  State,  71  Ala.  385;  74  Kan.  153,  85  Pac.  806;  Stutsman 
State  V.  Soper,  148  Mo.  217,  49  S.  W.  v.  Sharpless,  125  Iowa,  335,  101  N. 
1007.  W.  105. 

52  Clary  v.  Clary,  2  Ired.  (N.  C.)  S3  State  v.  Von  Kutzleben,  136 
78;  McClackey  v.  State,  5  Tex.  App.  Iowa,  89,  113  N.  W.  484. 

320;  Taylor  v.  Conamonwealth,  109  Pa. 
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is  competent  for  the  state  to  call  nonexpert  witnesses  from 
the  bystanders  to  express  their  judgment,  founded  alone 
on  observations  made  during  the  trial,  of  the  conduct  of  the 
accused — whether  or  not  in  his  expression  of  face,  and 
movement  of  the  body  he  was  feigning  or  assuming  a  part 
he  did  not  feel.  If  matters  inhering  in  the  personal  ap- 
pearance and  actions  of  an  accused  person  as  he  sits  in 
the  chair  placed  for  him  by  the  sheriff,  or  as  he  walks  into 
or  from  the  courtroom,  could  by  any  possibility  become 
material  matter  to  be  considered  by  the  jury  in  determin- 
ing upon  his  guilt  or  innocence,  the  jurors  themselves  are 
as  competent  to  judge  as  could  be  any  nonexpert  witness, 
and  it  would  be  their  exclusive  province  to  judge.  The  ab- 
sence of  sufficient  opportunity  for  observation  in  such  case  is 
self-evident. 

§  365  (367) .  Same — As  to  sanity  in  will  cases. — Even  in 
those  states  where  in  general  the  opinions  of  witnesses  are 
not  received  on  the  question  of  sanity,  the  rule  is  not  held 
applicable  to  the  subscribing  witnesses  to  a  ivill,  since  they 
are  the  persons  chosen  by  the  testator  for  the  purpose,  and 
are  required  to  take  notice  of  the  state  of  his  mind.  Spe- 
cial exception  has  been  properly  made  of  such  witnesses, 
founded  beyond  doubt  on  the  necessity  for  their  particular 
form  of  attestation  that  the  testator  had  acknowledged  the 
document  as  his  will,  and  the  solemnity  of  the  occasion  de- 
manding the  signatures  of  the  testator  and  witnesses  in 
the  presence  of  each  other.  All  the  facts  seen  or  known 
by  the  witness  at  the  time  are  proper  subjects  of  inquiry 
by  either  party,  and  it  is  proper  that  they  should  be.  But 
it  is  not  legally  necessary  that  all  should  be  detailed  by 
the  witness,  if  not  asked  by  either  party,  before  he  can 
give  his  opinion.  The  weight  and  value  of  his  opinion  may 
depend  very  much  upon  his  means  of  observation  and 
knowledge;  and  if  he  can  give  few  grounds  for  his  belief 
or  opinion,  his  testimony  would,  doubtless,  have  very  little 
weight  with  the  jury.  But  it  is  for  the  parties  to  bring  out 
from  the  witness  such  facts  as  they  deem  important,  touch- 
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ing  the  extent  of  knowledge  on  which  the  witness  bases  his 
opinion.^*  The  fact  of  their  being  the  subscribing  witnesses 
is  a  sufficient  qualification  for  testimony  as  to  the  testator's 
mental  condition  at  the  time  they  witnessed  his  signature.^^ 
There  are  obvious  objections  to  allowing  witnesses  to  an- 
swer the  general  question,  whether  or  not  a  person  was 
capable  of  making  a  will  or  contract,  and  the  courts  have 
generally  excluded  conclusions  of  witnesses  in  answer  to 
questions  whether  persons  were  competent  to  make  wills 
or  to  transact  other  business.^®  But  in  other  cases  testi- 
mony of  this  character  has  been  received.^'^  The  distinc- 
tion is,  however,  invariably  made  between  the  general 
conclusion  of  mental  capacity  and  the  special  conclusion  of 
mental  capacity  to  make  a  will.  So  long  as  the  opinion  of 
the  witness  is  an  inference  of  fact  which  may  be  helpful  to 
the  jury,  it  is  generally  received.  When  it  involves  an 
inference  of  law  to  be  drawn  by  the  court;  it  is  not  admis- 
sible. A  witness  competent  to  give  his  opinion  as  to  the 
mental  capacity  of  a  party  may  give  his  opinion  as  to  the 
degree  of  it.®^    A  witness  may,  of  course,  always  testify 

54  Kobinson  v.  Adams,  62  Me.  369,  Cold.  (Tenn.)   139;  Garrison  v.  Blan- 

16  Am.  Eep.  473.  ton,   48   Tex.   299.     See   full   note   to 

50  Walker  v.  Walker,  34  Ala.  469;  Stetson's  Will,  39  L.  R.  A.  715. 

Kelly  V.   MeGuire,   15   Ark.   555;   De  66  Torrey  r.  Burney,  113  Ala.  496, 

Arellanes  v.  Arellanes,  151  C?il.  443,  21   South.   348;    Turner's   Appeal,   72 

90   Pac.    1059;    Barber's    Appeal,    63  Conn.'   305,    44    Atl.    310;    Baker    v. 

Conn.     393,  22  L.  E.  A.  90,  27  Atl.  Baker,   202   HI.   595,   67   N.   B.   410; 

973;  Lodge  v.  Lodge,  2  Houst.  (Del.)  McGibbons  v.  McGibbons,   119   Iowa, 

418;  Seott  v.  McKee,  105  Ga.  256,  31  140,  93  N.  W.  55;  Smith  v.  Smith,  157 

S.  B.  183;  Call  v.  Byram,  39  Ind.  499;  Mass.  389,  32  N.  E.  348. 

Hertrieh  v.  Hertrioh,  114  Iowa,  643,  57  Hayes  v.  Candee,  75  Conn.  131, 

89  Am.  St.  Rep.  389,  87  N.  W.  689;  52  Atl.  826;  Ring  v.  Lawless,  190  111. 

Struth  V.  Decker,  100  Md.  368,  59  Atl.  520,  60  N.  E.  S81;  Jones  v.  Collins,  94 

727;    Poole    v.    Richardson,    3    Mass.  Md.  403,  51  Atl.  398;  In  re  Butler's 

330;    Panooast  v.   Graham,   15   N.  J.  Will,  110  Wis.  70,  85  N.  W.  678. 

Bq.  294;  Clapp  v.  Fullerton,  34  N.  Y.  58  United     States     v.     Guiteau,     1 

190,    90    Am.    Dec.    681;    Eunyan    v.  Maekey    (D.   C),   498,   47   Am.   Rep. 

Price,  15  Ohio  St.  1,  86  Am.  Dec.  459;  247;   Horah  v.  Knox,  87  N.  C.  483; 

Titlow  V.  Titlow,  54  Pa.  216,  93  Am.  Turner's  Appeal,  72  Conn.  305,  44  Atl. 

Dec.  691;  Kaufman  v.  Caughman,  49  310.     In     the     last-named     case     the 

S.   C.   159,  61  Am.   St.  Eep.   808,   27  language  of  the  court  upon  this  point 

S.   E.    16;    Van   Huss   v.   Eainbolt, -2  is   as   follojys:    "Foi;  the   purpose   of 
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to  the  fact,  when  such  fact  is  within  his  personal  knowl- 
edge, that  the  testator's  mental  condition  was  snch  that  he 
was  not  able  to  transact  business,  or  to  do  any  other  par- 
ticular act  which  would  indicate  the  condition  of  his  mind.^" 
Although  there  has  been  considerable  conflict  as  to  the  ad- 
missibility of  testimony  of  this  character,  it  is  clearly  the 
rule  that  opinions  of  ordinary  witnesses  after  the  proper 
foundation  is  laid  may  be  received  on  the  general  subject 
of  sanity  and  insanity.^"  The  law  wisely  provides  that  non- 
expert witnesses  may  give  their  opinions  as  to  the  sanity 
or  insanity  of  an  accused  party  in  a  criminal  trial.  Such 
witnesses  are,  of  course,  required  to  state  the  facts  upon 
which  they  base  their  opinions,  and  from  these  facts,  per- 
haps, more  than  the  opinion  of  the  witnesses,  the  jurors 
form  their  conclusion.*'^ 

§  366  (368).  Same— In  general — Conclusion. — ^A  glance 
at  the  list  of  questions  in  this  section  on  which  nonexpert 
testimony  has  been  taken  will  show  how  obviously  imprac- 
ticable it  would  be  to  collect  and  illustrate  all  the  instances 
in  which  the  opinions  of  ordinary  witnesses  have  been  re- 
ceived as  to  matters  of  common  knowledge  by  reason  of 

showing  the  extent  of  mental  impair-  pare  the  mental  power  of  the  testator 

ment,  it  is  not  unusvial  nor  improper  to  that  of  'an  average  child  of  seven 

to  ask  a  duly  qualified  witness  whether  or  eight  years'  " :  Eiehmond's  Appeal, 

in  his  opinion  the  testator  possessed  59  Conn.  226,  21  Am.  St.  Eep.  85,  22 

sufficient  understanding  to  be  able  to  Atl.  82. 

transact  the  orddnary  business  mat-  59  Hayes  v.  Candee,  supra. 
ters  incident  to  the  management  of  his  «<>  State  v.  ShufE,  9  Idaho,  115, 
household  affairs  and  property:  Keith-  72  Pae.  664;  Fenton's  Will,  97  Iowa, 
ley  V.  Stafford,  126  111.  507,  18  N.  E.  192,  66  N.  W.  99 ;  State  v.  Beuerman, 
740.  The  mental  power  required  to  59  Kan.  586,  58  Pac.  874;  Clarke  v. 
attend  to  such  ordinary  affairs  may  be  Irvin,  63  Neb.  539,  88  N.  W.  873; 
regarded  as  so  much  a  matter  of  com-  Commonwealth  v.  Brown,  193  Pa. 
mon  knowledge  and  experience  as  to  507,  44  Atl.  497.  See  cases  cited  in 
be  a  fair  standard  of  comparison,  last  section.  See  note  on  "Admis- 
readily  understood  by  both  witness  sibility  of  Opinion  Evidence  as  to 
and  jury,  by  which  to  illustrate  the  Mental  Capacity  of  Person  to  Ex- 
degree  of  intelligence  of  one  whose  eeute  Contract  or  Deed,"  to  Nashville 
mental  condition  is  the  subject  of  etc.  E.  E.  Co.  v.  Brundige,  4  Ann.  Cas. 
investigation.  It  has  been  held  to  888. 
be  proper  to  permit  a  witness  to  com-  ei  state  v.  ShufE,  supra. 
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tlie  necessity  of  the  case.  The  circumstances  under  which 
such  opinions  are  admitted  are  well  summarized  in  a  New 
Hampshire  case  in  the  following  language:  "Courts  and 
text-writers  all  agree  that,  upon  questions  of  science  and 
skill,  opinions  may  be  received  from  persons  specially  in- 
structed by  study  and  experience  in  the  particular  art  or 
mystery  to  which  the  investigation  relates.  But  without 
reference  to  any  recognized  rule  or  principle,  all  concede 
the  adnaissibility  of  the  opinions  of  nonprofessional  men 
upon  a  great  variety  of  unscientific  questions  arising  every 
day  and  in  every  judicial  inquiry.  These  are  questions  of 
identity,  handwriting,  quantity,  value,  weight,  measure, 
time,  distance,  velocity,  form,  size,  age,  strength,  heat,  cold, 
sickness  and  health,  questions  also  concerning  various 
mental  and  moral  aspects  of  humanity,  such  as  disposition 
and  temper,  anger,  fear,  excitement,  intoxication,  veracity, 
general  character  and  particular- phases  of  character,  and 
other  conditions  and  things,  both  moral  and  phj^sical,  too 
numerous  to  mention."®^  Admittedly  difficult  as  the  task 
of  framing  a  rule  on  the  subject  is,  Foster,  C.  J.,  in  the 
New  Hampshire  case  referred  to,  formulated  a  rule,  which, 
if  properly   applied,    will  serve  as    a    useful  instruction. 

62  Hardy  v.  Merrill,  56  N.  H.  227,  tion  to  know  nothing  really.''     As  to 

22  Am.  Rep.  441.     See,  also,  Wilson  opinion  evidence  by  nonexperts  as  to 

V.  New  York,  N.  H.  &  H.  R.  Ry.  Co.,  intoxication,    see    note    to    Common- 

18  R.  I.   598,  29  Atl.  300;   Healy  v.  wealth  v.  Eyler,  11  L.  R.  A.,  N.  S., 

Visalia  &  T.  Ry.  Co.,  101  Cal.  585,  36  639.     As  to  opinion  evidence  as  to  in- 

Pac.    125;    Union    Pae.    Ry.    Co.    v.  temperance   of  particular  person,  see 

Gilland,   4   Wyo.    396,   34    Pae.    953;  note  to   Taylor  v.   Security  Life  etc. 

Commonwealth  v.   Dorsey,   103   Mass.  Co.,     15     L.     R.     A.,     N.     S.,     583. 

412;    Melntire  v.   McGonn,   28   Iowa,  As    to    competency    of    witnesses    to 

480;   Dickinson  v.  Dickinson,   61   Pa.  handwriting,    see    note    to    EatlifE    v. 

101  ;   Pidcock  v.   Potter,  68  Pa.   342,  Ratliff,    63    L.    R.    A.    964,    and    to 

8  Am.  Rep.  181;   1  Whart.  Cr.  Law,  Ware    v.    Burch,    12    Ann.    Cas.    671. 

§  48.     A  nonexpert  familiar  with  tho  As    to    competency    of    nonexpert    to 

facts  is  held  in  Atwood  v.  Atwood,  84  testify  as  to   authorship   of  writings 

Conn.  168,  37  L.  R.  A.,  N.  S.,  591,  79  when  he  bases  his  opinion  upon  letters 

Atl.  59,  to  be  properly  allowed  to  ex-  purporting  to  come  from  th«  person 

press   the    opinion   that,    on   the    day  whose  handwriting  is  in  question,  see 

when  a  deed  was  signed  by  a  sick  per-  note  to  State  v.  McBride,  7  L.  R.  A., 

son,  he  was  so  ill  as  to  he   "beyond  N.  S.,  557. 
asking  him  anything,  and  in  a  coudi- 
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Opinions  of  witnesses  derived  from  observation  are  admis- 
sible in  evidence  when,  from  the  nature  of  the  subject  under 
investigation,  no  better  evidence  can  be  obtained/^  "As 
the  question  of  the  sanity  or  insanity  of  an  individual  is 
a  question  of  conduct  as  well  as  a  question  of  nosology,  as 
a  man  is  regarded  as  insane  who  acts  in  a  way  different 
from  that  of  a  majority  of  his  fellows,  it  might  well  seem 
that  the  evidence  of  experts  in  such  cases  was  inadmissible, 
since  there  can  be  no  doubt  that  persons  of  common  sense, 
conversant  with  mankind,  and  having  a  practical  knowl- 
edge of  the  world,  if  brought  into  the  presence  of  a  lunatic, 
would,  in  a  short  time,  be  enabled  to  form  an  accurate  and 
reliable  opinion,  not,  perhaps,  of  the  specific  and  precise 
character  of  the  insanity  as  referable  to  a  particular  class 
of  the  insane  malady, -but,  certainly,  in  a  general  way,  of 
his  mental  unsoundness.""* 


63  How  can  a  witness  describe  the 
weight  of  a  horse,  or  his  strength,  or 
his  value?  Will  any  description  of 
the  wrinkles  of  the  face,  the  color  of 
the  hair,  the  tones  of  the  voice,  or 
the  elasticity  of  step,  convey  to  a  jury 
any  very  accurate  impression  as  to 
the  age  of  the  person  described?  The 
learned  judge  (Foster,  C.  J.)  then 
says:  "And  so,  also,  in  the  investiga- 
tion of  mental  and  psychological  con- 
ditions; because  it  is  impossible  to 
convey  to  the  mind  of  another  any 
adequate  conception  of  the  truth  by  a 
recital  of  visible  and  tangible  ap- 
pearances; because  you  cannot,  from 
the  nature  of  the  case,  describe 
emotions,  sentiments  and  affections, 
which  are  really  too  plain  to  admit  of 
concealment,  but,  at  the  same  time, 
incapable  of  description;  the  opinion 
of  the  observer  is  admissible  from  the 
necessity  of  the  case;  and  witnesses 
are  permitted  to  say  of  a  person:  'He 
seemed  to  be  frightened';  'he  was 
greatly  excited';  'he  was  much  con- 
fused'';   'he    was    agitated';    'he    was 


pleased';  "he  was  angry.'  All  these 
emotions  are  expressed  to  the  observer 
by  appearances  of  the  countenance,  the 
eyCj,  and  the  general  manner  a?id 
bearing  of  the  individual ;  appearances 
which  are  plainly  enough  recognized 
by  a  person  of  good  judgment,  but 
which  he  cannot  otherwise  commun- 
icate than  by  an  expression  of  results 
in  the  shape  of  an  opinion"-  Hardy 
V.  Merrill,  supra. 

64  Hardy  v.  Merrill,  supra.  See 
Browne  on  the  Med.  Jur.  of  Insanity, 
§  506.  Dr.  Ray  (Med.  Jur.  of  In- 
sanity, 5th  ed.,  626)  advises  medical 
witnesses  to  be  prepared,  with  a  well- 
ordered,  well-digested,  comprehensive 
knowledge  of  mental  phenomena,  in  a 
sound  as  well  as  an  unsound  state, 
and  recommends  Shakespeaje  and 
Moliere  as  preferable  text-books  to 
Stewart  and  Locke,  showing  that  it 
is  the  practical  knowledge  of  char- 
acter in,  its  relation  to  conduct  that 
he  regards  as  the  most  important 
requisite,  in  the  way  of  knowledge, 
of   a   medical   witness.     An   excellent 


§  367  (369)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


890 


§  367  (369),  Expert  testimony — Grounds  of  admission. 
We  have"  so  far.  excluded  from  consideration  the  opinion 
evidence  of  those  other  than  ordinary  vpitnesses.  It  is  well 
settled,  however,  that  with  respect  to  certain  classes  of 
questions  involving  peculiar  skill,  science,  or  knowledge, 
witnesses  possessing  such  skill,  science,  or  knowledge,  de- 
nominated "experts,"  may  testify,  not  only  to  the  facts, 
but  to  their  opinions  respecting  the  facts,  so  far  as  neces- 
sary to  enlighten  the  jury,  and  to  enable  them  to  come  to  a 
right  verdict.  It  is  the  purpose  of  the  following  sections 
of  this,  chapter  to  ascertain  the  cases  in  which  expert  tes- 
timony is  admissible,  and  to  determine  who  are  qualified 
to  give  such  testimony.  We  have  seen  that  in  the  admin- 
istration of  justice  it  is  often  found  necessary  to  admit 


illustration  is  furnished  Tiy  the  learned 
Chief  Justice  in  the  case  referred  to. 
"Suppose,"  he  says,  "the  day  before  or 
a  week  before  the  death,  a  lawyer, 
farmer,  and  blacksmith  saw  the  de- 
ceased and  had  an  opportunity  to  see 
whether  he  appeared  to  be  well  or 
sick;  suppose  the  lawyer  is  asked, 
'Did  you  observe  any  indications  of 
his  being  well  or  sick?'  and  the  an- 
swer to  be,  'I  observed  no  indication 
of  his  being  sick;  he  appeared  as  well 
as  usual,  as  well  as  I  ever  saw  him'; 
suppose  the  farmer  is  asked,  'Did  you 
notice  anything  unusual  in  his  ap- 
pearance or  conduct?'  and  the  answer 
is,  'No,  I  did  not';  suppose  the  black- 
smith is  asked,  'In  your  opinion  was 
he  well  or  sick?'  and  the  answer  is, 
'In  my  opinion,  he  was  'perfectly  well ; 
his  spirits,  looks,  and  behavior,  all 
showed,  in  my  opinion,  freedom  from 
weaKness  and  pain.'  What  legal  dis- 
tinction can  be  drawn  between  these 
questions  and  answers,  to  make  one 
competent,  and  either  of  the  others 
incompetent?  It  is  all  opinion,  and 
nothing  but  opinion,  of  the  man's  phy- 
sical condition  in  relation  to  health  or 
disease.     The  use  or  the  omission  of 


the  word  'opinion,'  in  either  of  those 
questions  or  answers,  does  not  affect 
the  character  of  the  testimony  in  the 
slightest  degree.  Calling  such  testi- 
mony 'opinion'  does  not  make'  it 
'opinion';  and  calling  it  something 
else  (as  in  Barker  v.  Comins,  110 
Mass.  477,  and  Nash  v.  Hunt,  116 
Mass.  237)  does  not  make  it  some- 
thing else.  It  is  opinion,  not  because 
the  word  'opinion'  is  used,  but  because 
it  is  the  judgment  of  the  witness,  ex- 
ercised upon  what  he  personally  saw 
and  heard  of  the  deceased,  and  the 
conclusion  of  his  own  mind  upon  the 
question  of  physical  health  or  disease 
a  conclusion  formed  by  the  witness, 
not  by  the  jury,  and  formed  upon 
sights  and  sounds  which  enabled  the 
witness  to  form  an  opinion  satis- 
factory to  himself,  although  it  is  one 
which  he  might  be  unable  to  describe 
to  a  jury  so  as  to  enable  them  to  form 
as  satisfactory  an  opinion  as  they 
would  if  they  had  seen  and  heard 
what  the  witness  saw  and  heard ;  and 
such  evidence  is  more  valuable  than 
the  testimon}'  of  experts  unacquainted 
with  the  testator." 
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the  opinions  of  ordinary  witnesses  as  evidence.  It  might, 
indeed,  be  urged  with  some  force  that  in  many  of  the  cases 
cited  in  the  preceding  sections  the  witnesses  testified  not  as 
to  their  opinions,  but  as  to  independent  facts ;  and  it  must 
be  conceded  that  in  the  admission  of  testimony  it  is  often 
difficult  to  draw  the  line  between  the  domain  of  fact  and 
that  of  inference  or  opinion.  It  has  been  suggested,  that 
it  would  be  more  logically  accurate  to  say  that  mere  opin- 
ions, even  of  experts,  are  not  admissible  as  such,  but  that, 
facts  having  been  proved,  the  testimony  of  men  skilled  in 
such  matters  may  be  admitted  to  prove  the  existence  of 
mere  general  facts  or  the  laws  of  nature  or  the  course  of 
business,  so  as  to  enable  the  jury  to  form  their  own  infer- 
ences.** If  the  nonprofessional  witness  must,  on  grounds 
of  necessity,  be  sometimes  allowed  to  state  the  inferences 
which  irresistibly  rise  in  his  mind  from  those  minute  facts 
which  he  cannot  detail,  they  are  still  stronger  reasons  for 
receiving,  under  proper  limitations,  the  opinions  of  those 
skilled  in  matters  of  trade  or  science.  In  a  great  variety 
of  cases  where  the  subjects  under  investigation  are  wholly 
unfamiliar  to  the  jury  or  even  to  the  judge,  there  would  be 
no  adequate  mode  of  arriving  at  any  satisfactory  conclu- 
sion, if  expert  testimony  were  rejected.  In  recognition  of 
this  fact  the  courts  have  adopted  the  rule  of  admitting  the 
opinions  of  witnesses  whenever  the  subject  matter  of  in- 
quiry is  such  that  inexperienced  persons  are  unlikely  to 
prove  capable  of  forming  a  correct  judgment  upon  it  with- 
out such  assistance ;  in  other  words,  when  it  so  far  partakes 
of  the  nature  of  a  science  as  to  require  a  course  of  pre- 
vious habit  or  study  in  order  to  attain  a  knowledge  of  it.** 

85  Mayor  etc.  of  N.  T.  v.  Pentz,  24  N.  S.  B.  148 ;  Wright  v.  Shattuck,  5 

Wend.  (N.  Y.)  668.     But  illustrations  Terr.  L.  E.  264. 

in  the  sueceeding  pages  will  show  that  66  Folkes  v.   Chadd,   3    Doug.    157, 

experts  are  themselves  constantly  al-  99  Eng.  Eeprint,  589;  Eex  v.  Searle, 

lowed   to    draw   inferences  and   state  1  Moody  &  E.  75;  Thornton  v.  Eoyai 

opinions    based    upon    facts    proved:  Exchange     Assur.     Co.,     Peake,     25; 

See  note  to  Commonwealth  v.  Sturti-  Chaurand   v.   Angerstein,   Peake,   43; 

vant,  19  Am.  Eep.  410.     See,  also,  the  McNaghten's  Case,  10  Clark  &  P.  200, 

Canadian  cases:   Cain  v.  Uhlman,  20  8  Eng.  Eeprint,  718;  Penwick  v.  Bell, 
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The  ordinary  function  of  experts  is,  by  their  superior 
knowledge,  to  assist  the  jury  in  forming  a  correct  conclu- 
sion from  the  facts  in  testimony  before  them.  Hence,  as 
a  general  rule,  such  witnesses  merely  give  their  opinions 
upon  undisputed  facts,  or  upon  facts  hypothetically  stated 
to  them.  They  may,  however,  testify  to  general  facts  re- 
sulting from  scientific  knowledge  or  professional  skill, 
where  such  facts  are  material.^''  They  may  be  examined 
as  to  questions  of  art  or  science  peculiar  to  their  trade  or 
profession,  to  explain  terms  of  art,  and  the  state  of  the 
art  at  any  given  time.®* 

§  368  (370).    Same— Proof  of  qualifications  of  experts.— 

It  is  not  necessary  at  this  day  to  draw  any  nice  distinctions 
between  the  various  definitions  of  the  word  "expert."  It 
has  been  said  to  mean  one  "instructed  by  experience,"  "a 
man  of  science,"  "a  person  of  skill,"  "an  experienced 
person,"  a  person  "possessed  of  some  peculiar  science  or 
skill."®®  Mr.  Justice  Doe  says:''"  "An  expert  must  have 
made  the  subject  upon  which  he  gives  his  opinion  a  matter 
of  particular  study,  practice,  or  observation,  and  he  must 
have  particular  and  special  knowledge  on  the  subject."  It 
now  becomes  necessary  to  discuss  at  some  length  the  condi- 
tions under  which  expert  testimony  may  be  given.  While 
it  is  clear  that  the  witness,  in  order  to  be  competent  as  an 
expert,  must  show  himself  to  be  skilled  in  the  business  or 
profession  to  which  the  subject  relates,''*  there  is  no  precise 

1  Car.  &  K.  312;  Kelly  v.  Richardson,  «»  Winans  v.  New  York  etc.  E.  Co., 

69  Mich.  430,  37  N.  W.  514;  Nelson  v.  21  How.  (U.  S.)  88,  16  L.  Ed.  68. 

Sun   Mut.    Ins.    Co.,    71    N.   T.    453;  69  See    authorities    on    the    subject 

Schwantes  v.  State,  127  Wis.  160,  185-  generally  collected  in  note  to  Ham- 

187,  106  N.  W.  237;   Scliutz  v.  Bail-  mond  v.  Woodman,  66  Am.  Dec,  at 

way  Co.,  181  N.  Y.  33,  73  N.  E.  491.  pages  231,  232. 

67  Thus  a  statement  "by  such  a  wit-  ™  Jones  v.  Tucker,  41  N.  H.  546. 
ness,  in  a  proper  case,  that  gas  fae-  Tl  Alabama  Consol.  Coal  &  Iron 
tories  are  known  to  have  rendered  Co.  v.  Heald,  168  Ala.  626,  53  South, 
neighborhoods  exempt  from  cholera,  162;  Grigsby  v.  Clear  Lake  Water- 
yellow  fever,  etc.,  is  competent:  works  Co.,  40  Cal.  396;  McGonigle  v. 
Emerson  v.  Lowell  Gaslight  Co.,  6  Kane,  20  Colo.  292,  38  Pac.  367; 
Allen  (Mass.),  146,  83  Am.  Dec.  621.  Gilmore  v.  American  Tube  etc.  Co., 
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rule  as  to  tlie  mode  in  which  such  skill  or  experience  must 
be  acquired.  Thus,  the  witness  may  have  become  qualified 
by  actual  experience  or  long  observation  without  having 
made  a  study  of  the  subject.''''     On  the  other  hand,  he  may 


79  Conn.  498,  66  Atl.  4;  MeMahon  v. 
Bangs,  5  Penne.  (Del.)  178,  62  Atl. 
1098;  Berry  v.  State,  10  Ga.  511; 
O'Ronrke  v.  Sproul,  147  111.  App. 
609;  Scott  V.  Thrall,  77  Kan.  688,  127 
Am.  St.  Eep.  449,  17  L.  E.  A.,  N.  S., 
184,  95  Pac.  563;  Conley  v.  Portland 
Gaslight  Co.,  99  Me.  57,  58  Atl.  61; 
State  V.  Flanigan,  111  Md.  481,  74 
Atl.  818;  Boston  etc.  E.  Corp.  v.  Old 
Col.  etc.  E.  Corp.,  3  Allen  (Mass.), 
142;  Ameri-oan  etc.  Tel.  Co.  v.  Noble, 
98  Mich.  67,  56  N.  W.  110;  Mer- 
chants' etc.  Assn.  v.  Wood  (Miss.),  3 
South.  248;  Jones  v.  Tucker,  41  N. 
H.  546;  Morrell  v.  Preiskell  (N.  J.), 
74  Atl.  994;  Ferguson  v.  Hubbell,  97 
N-  T.  .507,  49  Am.  Eep.  544;  Snow 
i.imber  Co.  v.  Atlantic  Coast  Line 
L,  Co.,  151  N.  C.  217,  65  S.  E.  920; 
Bachert  v.  Lehigh  Coal  etc.  Co.,  208 
I-,».  362,  57  Atl.  765;  Powers  v.  Mc- 
isnzie,  90  Tenn.  167,  16  S.  W.  559; 
Southern  Tel.  etc.  Co.  v.  Evans,  54  Tex. 
Ci7.  App.  63,  116  S.  W.  418;  Wright 
V,  Williams,  47  Vt.  222;  Norfolk  etc. 
Ti-action  Co.  v.  Ellington,  108  Va. 
2t5,  17  L.  E.  A.,  N.  S.,  117,  61  S. 
E,  779;  Park  v.  Northport  Smelting 
eU.  Co.,  47  Wash.  597,  92  Pac.  442; 
State  V.  Musgrave,  43  W.  Va.  672, 
2.S  S.  E.  813;  Hupfer  v.  National 
Distilling  Co.,  127  Wis.  306,  106  N. 
W.  831;  American  Car.  etc.  Co.  v. 
Thornton,  183  Fed.  114,  105  C.  C.  A. 
33;  McCaugherty  v.  Gutta  Percha 
etc.  Co.,  2  Ont.  W.  E.  204. 

72  Slater  v.  Wilcox,  57  Barb.  (N. 
Y.)  604  (testimony  of  a  farmer  as 
to  the  diseases  of  cattle) ;  Mason  v. 
Fuller,  45  Vt.  29  (of  a  midwife  as 
to  a  premature  birth);  In  re  Toomes' 


Estate,  54  Cal.  509,  35  Am.  Eep.  83 
(held,  that  the  experience  and  train> 
ing  of  a  priest  had  fitted  him  to 
give  an  opinion  as  to  the  sanity  of 
a  person) ;  Emriefc  v.  Merriman,  23 
111.  App.  24  (testimony  of  a  cattle- 
man as  to  the  diseases  of  cows) ; 
MePherson  v.  St.  Louis,  I.  M.  &  S. 
Ey.  Co.,  97  Mo.  253,  10  S.  W.  846 
(opinion  of  a  farmer  as  to  capacity 
of  a  railroad  culvert  to  carry  away 
water) ;  Kerns  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  94  Iowa,  121,  62  N.  W. 
692  (of  an  old  railroad  man  as  to 
the  usual  mode  of  coupling  cars) ; 
Kershaw  v.  Wright,  115  Mass.  361 
(of  a  packer  as  to  meat  keeping 
good  when  shipped  in  hot  weather). 
See,  also,  Macon  E.  etc.  Co.  v. 
Mason,  123  Ga.  773,  51  S.  E.  569 
(osteopath  but  not  licensed  physi- 
cian) ;  Zarnik  v.  C.  Eeiss  Coal  Co., 
133  Wis.  290,  113  N.  W.  752  (ma- 
chinist of  experience);  McConnell  v. 
State,  77  Neb.  773,  110  N.  W.  666 
(general  physician) ;  Freemont  v. 
Boston  etc.  E.  E.  Co.,  Ill  App.  Div. 
831  98  N.  Y.  Supp.  179  (machinist 
of  experience) ;  Galveston  etc.  E. 
Co.  V.  Worth,  53  Tex.  Civ.  App.  351, 
116  S.  W.  365  (physician  testifying 
to  plaintiff's  inability  to  perform 
locomotive  engineer's  duties).  See 
note  on  "Competency  of  Expert  to 
Testify  to  Expectancy  of  Life,"  to 
Kansas  City  Southern  Ey.  Co.  v. 
Morris,  10  Ann.  Oas.  621.  See,  also, 
the  Canadian  eases:  The  Queen  v. 
Prepper,  22  N.  S.  E.  174;  McKenzie 
V.  Gordon,  1  N.  S.  D.  153;  Attrill 
V.  Pratt,  10  S.  C.  E.  425. 
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be  an  expert  although  his  knowledge  has  been  derived  from 
the  study  of  the  subject,  and  not  from  actual  experience 
or  practice  in  the  business  or  profession.  Thus,  it  has 
sometimes  been  held  that  a  physician  may  give  opinions  as 
to  matters  connected  with  his  profession  or  with  medical 
science,  although  in  his  own  practice  he  may  not  have  had 
experience  as  to  such  matters,  and  although  his  knowledge 
in  respect  thereto  is  derivied  from  study  only,''*  even  though 
he  may  not  have  made  the  disease  under  inquiry  a  spe- 
cialty.''* On  the  same  principle,  one  who  is  familiar  with 
the  diseases  of  man  maj  be  allowed  to  testify  as  an  expert 


V3  Mendum  v.  Commonwealth,  6 
Band.  (Va.)  704;  State  v.  Clark,  12 
Ired.  (N.  C.)  151;  State  v.  Wood,  53 
N.  H.  484;  Germania  L.  Ins.  Co.  v. 
Roas-Lewin,  24  Colo.  43,  65  Am.  St. 
Rep.  215;  51  Pac.  488;  Hardiman  v. 
Brown,  162  Mass.  585,  39  N.  B.  192; 
People  V.  Thaoker,  108  Mich.  652, 
66  N.  W.  562;  Boswell  v.  State,  114 
Ga.  40,  39  S.  E.  897;  Isenhour  v. 
State,  157  Ind.  517,  87  Am.  St.  Rep. 
228,  62  N.  E.  40.  But  see  Soquet  v. 
State,  72  Wis.  659,  40  N.  W.  Sga, 
where  a  physician  who  had  never 
had  a  case  of  arsenical  poisoning 
was  held  incompetent  as  an  expert. 
See,  also,  Kath  v.  Railway  Co.,  121 
Wis.  503,  99  N.  W.  217.  But  the  op- 
posite rule  was  declared  in  Siebert 
V.  People,  143  III.  571,  32  N.  E.  431. 
See,  also,  Caleb  v.  State,  39  Miss. 
721.  In  Howard  v.  Great  Western 
Ins.  Co.,  109  Mass.  384,  a  chemist's 
opinion  was  received  as  to  u  sub- 
stance in  which  he  had  never  dealt. 
In  Central  E.  Co.  v.  Mitchell,  63  Ga. 
173,  the  opinion  of  a  civil  engineer 
derived  solely  from  books  was  ad- 
mitted. In  Castner  v.  Sliker,  33  N. 
J.  L.  95,  507,  it  was  held  that  a 
physician,  not  an  oculist  or  surgeon, 
may  testify  as  to  an  injury  to  the 


eye.  Conversely,  if  the  facts  are  of 
such  nature  as  call  for  no  special 
knowledge  or  skill,  the  opinions  of 
experts  are  inadmissible:  Schutz  v. 
Railway  Co.,  181  N.  Y.  33,  73  N.  E. 
491;  State  v.  Musgrave,  43  W.  Va. 
672,  28  S.  E.  813.  See  note  on 
"Competency  of  Physician  to  Tes- 
tify as  Expert  in  Respect  to  Wound 
or  Injury  Where  He  has  not  had 
Similar  Case,"  to  State  v.  Megordeu, 
14  Ann.  Gas.  137.  See,  also,  §  379 
post. 

74  Hathaway  v.  National  Life 
Ins.  Co.,  48  Vt.  335.  For  example, 
in  cases  of  insanity:  Hastings  v. 
Rider,  99  Mass.  622;  State  v.  E-ed- 
dick,  7  Kan.  143;  Baxter  v.  Abbott 
7  Gray  (Mass.),  71;  Schneider  v. 
Manning,  121  111.  376,  12  N.  E.  267; 
Potts  V.  House,  6  Ga.  324,  50  Am. 
Dec.  329;  Guetig  v.  State,  66  Ind. 
94,  32  Am.  Rep.  99;  State  v.  Wind- 
sor, 5  Harr.  (Del.)  512;  People  v. 
Schuyler,  106  N.  Y.  298,  12  N.  E. 
783.  The  following  cases  contain  con- 
trary decisions:  Commonwealth  v. 
Rich,  14  Gray  (Mass.),  335;  Fayette 
v.  Chesterville,  77  Me.  28,  52  Am. 
Rep.  741;  Russell  v.  State,  5,1  Miss. 
367;  Huichlns  v.  Ford,  82  Me.  363, 
19  .Ul.  832. 


895 


OPINIONS. 


§368(370) 


concerning  the  diseases  of  animals.'''  The  law  of  a  foreign 
country  or  sister  state  may  be  proved  not  only  by  jurists 
and  lawyers  who  have  practiced  their  profiession  in  that 
jurisdiction,''^  but  also  by  those  not  lawyers  who,  from  their 
official  position  or  business  relations,  have  become  ac- 
quainted with  such  laws.''''  Courts  will  take  notice  that 
certain  pursuits  are  so  intimately  connected  with  others 
as  to  give  those  following  one  of  such  pursuits  unusual 
facilities  for  becoming  acquainted  with  the  other;  and  if 
the  occupation  and  experience  of  the  witness  have  been 
such  as  to  give  him  the  requisite  means  of  knowledge  of 
the  subject,  he  may  be  competent  as  an  expert,  although 
engaged  in  some   other  occupation,''^  or  even  if  he  has 


T6  state  V.  Sheets,  89  N.  C.  543; 
Horton  v.  Green,  64  N.  C.  64;  Pierson 
V.  Hoag,  47  Barb.  (N.  Y.)  243;  House 
V,  Fort,  4  Blackf.   (Ind.)   293. 

76  Dyer  V.  Smith,  12  .  Conn.  384 ; 
Wilson  V.  CaTBOn,  12  Md.  54;  Bo- 
linger  v.  Gallagher,  163  Pa.  245,  43 
Am.  St.  Rep.  791,  29  Ml.  751;  Baron 
De  Bode's  Case,  8  Q.  B.  208,  115 
Eng,  Reprint,  854;  Mowry  v.  Chase, 
100  Mass.  79;  Consolidated  Real 
Estate  etc.  Co.  v.  Cashow,  41  Md. 
59;  Lay  ton  v.  Chalon,  4  La.  Ann. 
318;  Wilson  v.  Smith,  5  Yerg. 
(Tenn.)  379;  McNeill  v.  Arnold,  17 
Ark.  154;  Brenner  v.  Luth,  28  Kan. 
581;  Temple  v.  Board  of  Commis- 
sioners, 111  N.  C.  36,  15  S.  E.  886. 
But  a  particular  construction  of  a 
statute  cannot  thus  be  shown: 
Clark  V.  Bltinge,  39  Wash.  696,  83 
Pac.  901.  See  note  to  Gasaway  v. 
Thomas,   20   Ann.   Gas.   1339. 

77  Vander  Donckt  v.  Thellusson, 
8  Com.  B.  812,  65  E.  C.  L.  812,  9 
L.  J.  C.  P.  12;  Wilcock  v.  PhiUips,  1 
Wall.  Jr.  (U.  S.)  47,  Fed.  Oas.  No. 
17,639;  American  Life  Ins.  etc.  Co. 
V.  Rosenagle,  77  Pa.  507;  Pickard 
V.    Bailey,    26    N.    H.    152;    SuaMx 


Peerage  Case,  11  Clark  &  F_  134,  8 
Eng.  Reprint,  1034;  Bird  v.  Com- 
monwealth, 21  Gratt.  (Va.)  800; 
People  V.  McQuaid,  ,  85  Mich.  123, 
48  N.  W.  161;  MasSucco  v.  Tomassi, 
78,  Vt.  188,  62  Atl.  57.  See  §.502,., 
post. 

78  Detroit  etc.  R.  Co.  v.  Van 
Steihburg,  17  Mich.  99  (opinion,  ,Qf, 
a  mail  agent  as  to  running  and  stop- 
ping of  a  train);  Wilson  v.  Bau-, 
man,  80  111.  493  (opinion  of  build- 
ers as  to  the  custom  of  architects); 
Nelson  v.  Wood,  62  Ala.  175  (of  the. 
owner  of  a.  tannery,  though  not  a 
practical  tanner,  as  to  the  process 
of  tanning);  Barnes  v.  Ingalls,  39 
Ala.  193  (daguerrean  as  to  photog- 
raphy); Brabbits  v.  Chicago  &  N. 
W.  Ry.  Co.,  38  Wis.  289  (of  the 
engineer  of  a  stationary  engine  as 
to  a  locomotive);  Mobile  etc.  By. 
Co.  V.  Bl^,kely,  59  Ala.  471  (of  a 
conductor  as  to  the  means  of  stop- 
ping a  train);  Snyder  v.  Western 
Union  R.  Co.,  25  Wis.  60  (opinion 
of  farmers  as  to  the  -value  of  lands). 
In  Kilbourne  v.  Jennings,  38  Iowa, 
533,  a  painter  was  not  allowed  to 
testify  as  to  th«  quality  of  carpen- 
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abandoned  the  business  to  which  the  inquiry  relates.''^^  It 
is  necessary  that  the  witness  should  possess  the  requisite 
skill  either  from  actual  study,  experience  or  observation. 
The  mere  opportunity  of  obtaining  such  skill  does  not  suf- 
fice.®" It  must  be  shown  that  he  is  skilled  or  scientific, 
or  at  least  that  he  has  superior  actual  skill  or  knowledge 
in  relation  to  the  question  to  that  possessed  by  ordinary 
witnesses  or  observers.^^  To  entitle  a  witness  to  answer 
as  an  expert,  it  is  true  "he  must,  in  the  opinion  of  the 
court,  have  special  acquaintance  with  the  immediate  line  of 
inquiry ;  yet  he  need  not  be  thoroughly  acquainted  with  the 
differentia  of  the  specific  specialty  under  consideration.  If 
this  were  necessary,  few  experts  could  be  admitted  to 
testify;  certainly  no  courts  could  be  found  capable  of 
determining  whether  such  experts  were  competent.  A 
general  knowledge  of  the  department  to  which  the  specialty 
belongs  would  seem  to  be  sufficient.  "^^  The  value  of  the 
testimony  is  enhanced  or  depreciated  according  to  the  ex- 
perience or  study  of  the  witness.®* 

§  369(371).    Same  —  A  preliminary   question  for  th» 
court. — When  a  witness  is  offered  as  an  expert,  it  become? 

ter    work    which    he    painted.     The  twenty  years);   Farnum   v.   Pitehei- 

same   rule   excluding   the   testimony  151  Mass.  470,  24  N.  E.  590  (or  fa' 

has  also  heen  held  when  there  is  no  twenty -three   years), 

such     opportunity     for     knowledge:  so  Ellingwood  v.  Bragg,  52  N.  H 

Brown  v.  Providence  etc.  E.  Co.,  12  E.  488     (opinion    of    a    lawyer    as    to 

I.    238;    Teerpenning   v.    Corn    Exch.  handwriting);     Goldstein    v.    Black, 

Ins.   Co.,  43  N.  Y.  279   (farmer  not  50  Cal.  462   (a  clerk  of  court  as  to 

allowed   to    testify    as    to    value    of  handwriting);    Page    v.    Parker,    40 

goods  destroyed  by  the  burning  of  N.  H.  47;  Perkins  v.  Stickney,  13i;. 

a  store),.  Mass.  217. 

79  Bearss  v.  Copley,  10  N.  Y.  93;  8]  Page  v.  Parker,  40   N.   H.   47; 

Eobertson   v.    Knapp,    35  J^.   Y.    91  Hinds  v.  Harbou,  58  Ind.   121. 

(opinion   of   a   farmer  who  had   be-  82  Washington     v.     Cole,     6     Ala. 

come   a   mechanic);    TuUis   v.   Kidd,  212;  Gulf  City  Ins.  Co.  v.  Stephens, 

]2  Ala.  648  (of  a  physician  who  had  51    Ala.    121;    Alabama   etc.    Co.    v. 

become  a  lawyer);  Everett  v.  State,  Heald,  168  Ala.  626,  53  South.  162; 

62   Ga.   65    (of  a  retired  physician).  1  Whart.  Ev.,  2d    ed.,  p.  3SG.  §439. 

See,   also',   McEwen   v.    Bigelow,   40  83  Wells  v.  Leek,  151  Pa.  431,  25 

Mich.    215     (witness    excluded    who  Atl.  101., 
had     abandoned     the    business     for 
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a  pi'eliminary  question  for  the  court  to  determine  whether 
he  has  the  requisite  qualifications ;  ^*  and  for  the  purpose  of 
determining  this  question,  the  witness  himself  may  be  ex- 
amined as  to  his  opportunities  and  means  of  knowledge  of 
the  subject  under  inquiry.^®  Other  witnesses  may  also  be 
called  upon  this  preliminary  question;  and  those  who  are 
qualified  may  give  their  opinions  thereon.^®    But  the  expert 


84  Scott  V.  state,  141  Ala.  1,  37 
South.  357;  MeDonough  v.  Williams, 
86  Ark.  600,  112  S.  W.  164;  Evans 
Ditch  Co.  V.  Lakeside  Ditch  Co.,  13 
Cal.  App.  119,  108  Pao.  1027;  Bim- 
mer  v.  Wilson,  42  Colo.  180,  93  Pac. 
1110;  Ferguson  v.  Rochford,  84 
Conn.  202,  Ann.  Cas.  1912B,  1212, 
79  Atl.  177;  Bradley  v.  Dist.  of 
Columbia,  20  App.  Cas.  (D.  C.)  169; 
Schley  v.  State,  48  Pla.  53,  37  South. 
618;  Graham  v.  Deuterman,  244  III. 
124,  91  N.  E.  61;  La  Porte  Carriage 
Co.  V.  Sullender  (Ind.  App.),  71  N. 
E.  922;  State  v.  Donovan,  128  Iowa, 
44,  102  N.  W.  791;  Conley  v.  Port- 
land Gaslight  Co.,  99  Me.  57,  58  Atl; 
61;  Lakesidie  Mfg.  Co.  v.  Worcester, 
186  Mass.  552,  72  N.  E.  81;  Prentis 
V.  Bates,  93  Mich.  234,  17  L.  B.  A. 
494,  53  N.  W.  153;  Spino  v.  Butler 
Bros.,  113  Minn.  326,  129  N.  W. 
590;  Pearson  v.  State,  97  Miss.  841, 
53  South.  689;  Bay  v.  Chicago  etc. 
E.  Co.,  147  Mo.  App.  332,  126  S.  W. 
543;  Frederick  v.  Hale,  42  Mont. 
153,  112  Pac.  70;  Modlin  v.  Jones, 
84  Neb.  551,  121  N.  W.  984;  Pattee 
V.  Whitcomb,  72  N.  H.  249,  56  Atl. 
459;  Burns  v.  Deleware  etc.  Tel.  Co., 
70  N.  J.  L.  745,  67  L.  E.  A.  956,  59 
A.tl.  220,  592;  Lynch  v.  Grayson,  5 
N.  M.  487,  25  Pac.  992;  Epstein  v. 
InterboTOugh  Rapid  Transit  Co.,  52 
Misc.  Rep.  184,  101  N.  Y.  Supp.  793; 
State  V.  Barry,  11  N.  D.  428,  92  N. 
W.  809;  Farmers'  etc.  Nat.  Bank 
Evidence  II — 57 


V.  Woodell,  38  Or.  294,  SI  Pac.  837, 
65  Pac.  420;  GrofC  v.  GrofE,  209  Pa. 
603,  59  Atl.  65;  Howard  v.  Prov- 
idence, 6  R.  I.  514;  Virginia-Caro- 
lina etc.  Co.  V.  Kirven,  57  S.  C.  445, 

35  S.  e.  745;  Powers  v.  McKenzie, 
90  Tenn.  167,  16  S.  W.  559;  Gal- 
veston etc.  B.  Co.  V.  Worth,  53  Tex. 
Civ.  App.  351,  116  S.  W.  365; 
Wright  V.  Southern  Pac.  E.  Co.,  15 
Utah,  421,  49  Pac.  309;  State  v. 
Ward,  39  Vt.  225;  Savage  v.  Bowen, 
103  Va.  540,  49  S.  E.  668;  .Winkler 
V.  Power  etc.  Maeh.  Co.,  141  Wis. 
244,  124  N.  W.  273;  Chateaugay 
Ore  etc.  Co.  v.  Blake,  144  tJ.  S.  476, 

36  L.  Ed.  510,  12  Sup.  Ct.  Eep.  731; 
Cain   V.  Uhlman,  20  Nov.   Sco.   148. 

85  Boardman  v.  Woodman,  47  N. 
H.  120;  McDonald  v.  Ashland,  78 
Wis.  251,  47  N.  W.  434.  See  note 
to  Davis  V.  Pennsylvania  B.  Co., 
7  Ann.  Cas.  583.  See,  also,  the  re- 
cent cases:  Johnston  v.  Johnston 
(Ala.),  57  South.  450;  People  v. 
Payne,  161  111.  App.  640;  Pierce  v. 
Coffee  (Iowa),  139  N.  W.  1092. 

86  Mendiim  v.  Commonwealth  6 
Rand.  (Va.)  704;  Tullis  v.  Kidd, 
12  'Ala.  648;  Laros  v.  Common- 
wealth, 84  Pa.  200;  Mason  v. 
Phelps,  48  Mich.  126,  11  N.  W.  413, 
837;  State  v.  Maynes,  61  Iowa,  119, 
15  N.  W.  864;  Hoag  v.  Wright,  174 
N.  Y.  36,  63  L.  E.  A.  163,  66  N.  E. 
579. 
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cannot  give  his  own  opinion  as  to  Ms  own  qualifications.*''' 
Nor  is  the  evidence  of  the  other  witnesses  admissible  as  to 
such  qualifications,  after  the  evidence  has  been  received.^' 
In  determining  the  question  in  any  given  case  the  court 
has  first  to  decide  whether  the  subject  is  one  upon  which 
the  opinion  of  an  expert  can  be  received,  and  also  what 
are  the  qualifications  necessary  to  entitle  the  witness  to 
testify  as  an  expert.*®  It  is  the  prevailing  rule  that  the 
decision  of  the  trial  court  as  to  the  competency  of  the 
expert  is  a  preliminary  question  resting  in  the  discretion 
of  the  court,  and  unless  founded  on  some  error  of  law,  or 
on  serious  mistake,  or  abuse  of  discretion,  this  ruling  is  not 
reversible.®"  Some  of  the  cases  go  very  far  upon  this 
point,  for  some  of  them  hold  that  the  decision  of  the  trial 


8T  Boardman  v.  Woodman,  47  N. 
H.  120;  Langston  v.  Southern  Elee- 
trie  Ry.  Co.,  147  Mo.  457,  48  S.  W. 
835.  He  cannot  be  asked,  for  in- 
stance, •  whether  he  is  an  expert : 
Braham  v.  State,  143  Ala.  28,  38 
South..  919. 

88  Tullis  V.  Kidd,  12  Ala.  648;  De 
.Phue  T.  State,  44  Ala.  32;  Brabo  v. 
Martin,  5  La.  275;  Birmingham  Ry. 
&  Electric  Co.  v.  EUard,  135  Ala. 
433,  33  South.  276. 

89  Chicago  &  A.  E.  Co,  v.  Spring: 
field  &  N.  W.  R.  Co.,  67  111.  142; 
Heald  v.  Thing,  45  Me.  392;  State 
V.  Secrest,  80  N.  C.  450;  Tullis  v. 
Kidd,  12  Ala.  648;  State  v.  Ward, 
29  Vt.  225;  Tyler  v.  Todd,  36  Conn 
218;  Sandwich  Mfg.  Co.  v.  Nichol 
son,  32  Kan.  666,  5  Pac.  164;  Nelson 
y.  Sun  Mut.  Ins.  Co.,  71  N.  Y.  453 
Lincoln  v.  Barre,  5  Gush.  (Mass.)  590 
State  V.  Cole,  63  Iowa,  695,  17  N. 
W.  183;  Mutual  Fire  Ins.  Co.  v, 
Alvord,  61  Fed.  752,  9  C.  C.  A.  623 
Inland  &  Seaboard  Coasting  Co.  t, 
Tolson,  139  U.  S.  551,  35  L.  Ed, 
270,  11  Sup.  Ct.  Rep,  653, 

M  White   V.   State,    133    Ala.    122, 


32  South.  139;  Hygeia  D.  W.  Co.  v. 
Hygeia  Ice  Co.,  70  Conn.  516,  40 
Atl.  534;  Germania  Life  Ins.  Co.  v. 
Eoss-Lewin,  24  Colo,  43,  65  Am. 
St.  Rep.  215,  51  Pac.  488;  Davis 
V.  State,  44,  Fla.  32,  32  South.  S22; 
Jenny  Electric  Co.  v.  Branhara,  14.') 
Ind.  314,,  33  L.  R.  A.  395,  41  N.  E. 
448;  White  v.  McPherson,  183  Mass. 
533,  67  N.  E.  643;  Yorks  v.  Moo- 
berg,  84  Minn.  502,  87  N.  W.  1115; 
New  Jersey,  Z.  &  I.  Co.  v.  Lehigh 
Zinc  &  I.  Co,,  59  N.  J,  L.  189,  35 
Atl.  915;  State  v.  Wileox,  132  N,  C. 
1120,  44  S.  E,  625;  Ennis  v.  Little, 
25  R.  I.  342,  55  Atl.  884;  Garr  v. 
Cranney,  25, Utah,  193,  70  Pac.  853; 
Czarecke  v.  Seattle  etc.  Ry,  Co,,  30 
Wash.  288  70  Pac.  750;  Marston  v. 
Dingley,  88  Me,  546,  34  Atl.  414; 
Gila  Valley  R.  R.  Co,  v.  Lyon,  20?. 
U.  S.  465,  51  L.  Ed.  276,  27  Sup 
Ct.  Rep.  145;  Fritz  v.  Western  Union 
Tel.  Co.,  25  Utah,  263,  71  Pac.  209: 
Lyon  \.  Grand  Rapids,  121  Wis.  609. 
99  N.  W.  311;  Flint  v.  Union  Water 
Power  Co.,  73  N,  H,  4S3,  62  Ati. 
788;  Carlin  v.  Kennedy,  97  Minik. 
141,  106  N.  W.  340. 
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court  is  conclusive;  but  we  think  the  cases  which  hold 
that  where  there  is  no  evidence  at  all  tending  to  prove  that 
the  witness  is  qualified  to  testify  as  an  expert,  or  where 
there  is  palpable  abuse  of  discretion,  the  ruling  of  the  trial 
court  is  subject  to  review,  are  supported  by  the  better 
reason.^^  Whatever  may  be  the  true  rule  upon  this  point, 
it  is  quite  clear  that  the  court  must  decide  the  question  of 
the  qualification  of  the  witness;  and,  when  it  is  made  to 
appear  prima  facie  that  the  witness  possesses  the  requisite 
qualification,  the  court  may  admit  the  testimony,  and  is  not 
bound  to  allow  a  preliminary  cross-examination.^^  j^  is 
difficult  to  perceive  how  any  other  conclusion  could  be 
reached  when  once  it  is  granted  that  the  court  need  only 
be  satisfied  that,  prima  facie,  the  witness  is  competent."* 
No  exact  standard  by  which  to  determine  the  competency 
of  the  witness  exists,  and  much  is  necessarily  left  to  the 
discretion  of  the  trial  court.**  If  the  evidence  satisfies  the 
court  of  the  qualification  of  the  witness,  it  is  not  bound,  as 
we  have  just  said,  to  permit  a  preliminary  cross-examina- 
tion, though  it  would,  no  doubt,  have  a  right  to  do  so,  and 
the  right  may  be  liberally  exercised."^  It  is  generally  held 
by  the  courts  that  the  regular  cross-examination  may  fully 
go  into  the  question  of  the  competency  of  the  witness;  and, 
if  it  appear  that  he  is  not  a  qualified  expert  witness,  his 
testimony  will  be  weakened  or  entirely  destroyed.""  The 
right  to  a  full  cross-examination  is  thus  secured;  and,  if  it 

91  Southern  Life  Ing.  Co.  v.  Wil-'  95  City  of  Fort  Wayne  v.  Coombs, 
kinson,  53  6a.  535;  Wiggins,  v.  supra.  "When  a  witness  has  been 
Wallace,  19  Barb.  (N.  Y.)  338.  adjudged    competent   upon    the   pre- 

92  This  was  expressly  decided  in  ""miliary  examination,  opposing 
Sarle  v.  Arnold,  7  R  I.  582.  P™"^   S^ii^S   to   his   incompetency   is 

to  be  addressed  to   the  jury  to   af- 

°'         "■  ■        '         '',   ,       feot  the  value  of  his  testimony,  and 

Port    Wayne    v.  Coombs,    107    Ind.          j.  i.     4.1.            1.  j,      ^i.      ■               n 

•'  '   _                     not  to  the  court  for  the  purpose  of 

75,  57  Am.  Eep.  82,  7  N.  E.  743.                ,    ,.       ,  .     ,     ,.           „     r>        t^ 

'                       ^  '                                   excluding  his  testimony":  Rog.  Exp. 

84  Forgey  v.   First  Nat.   Bank,   66  Test.  50. 

Ind.  123;  Goodwin  v.  State,  96  Ind.  96  Davis  v.  State,  35  Ind.  496,  9 

550;  State  v.  Maynes,  61  Iowa,  119,  Am.  Eep.  760;  Louisville  etc.  Co.  v. 

>5  N.  W.  864;  McEwen  v.  Bigelow,  Falvey,   104  Ind.  409,  3   N.  E.  389, 

40  Mich.  215.  4  N.  E.  908. 
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turns  out  that  the  witness  is  not  qualified,  the  jury  may 
be  told  that  his  opinion  is  of  no  weight;  but,  without  such 
a  direction,  it  must  be  presumed — as  jurors  are  to  be 
treated  as  men  of  fair  intelligence — that  the  opinion  of  one 
not  qualified  would  not  be  given  any  weight  by  them.^^ 
This  plenary  right  of  cross-examination  affords  full  op- 
portunity to  discover  the  extent  of  the  qualifications  of  the 
witness,  and  prevents  material  harm  to  the  party  against 
whom  he  testifies.  And  as  we  have  shown,  the  jury  are  then 
in  a  position  to  give  the  evidence  its  due  weight. 

§  370  (372).  Mode  of  examination — fiypothetical  ques- 
tions.— ^We  have  now  dealt  with  the  opinion  evidence  of 
nonexperts,  and  have  explained  why  and  how  ordinary  wit- 
nesses are  permitted  to  state  their  conclusions  as  to  certain 
matters  involving  impracticable  descriptions  of  the  com- 
ponent details  upon  which  their  judgment  is  based.  In 
such  cases  the  facts  are  within  their  own  knowledge,  the 
result  of  their  personal  observation.  It  may  be  plainly 
inferred  from  what  has  already  been  stated  that  the  testi- 
mony of  those  found  qualified  as  experts  is  not  confined 
to  facts  within  their  own  personal  knowledge,  but  that  they 
may  give  their  opinions  upon  an  assumed  state  of  facts. 
Indeed,  it  is  probably  true  that  in  the  majority  of  cases 
in  which  experts  are  examined  their  testimony  is  based 
upon  hypothetical  questions,  or  upon  facts  assumed  for  the 
purposes  of  the  trial,  and  presented  in  some  other  form. 
While  it  is  impossible  to  lay  down  any  unyielding  rule  as 
to  the  form  of  the  hypothetical  question  in  such  cases,  it  is 
clear  that  the  question  should  be  so  framed  as  to  fairly 
and  clearly  present  the  state  of  facts  which  the  counsel 
claims  to  be  proved,  and  which  the  testimony  on  his  part 
tends  to  prove.^^    But  hypothetical  questions  should  not  be 

97  Washington  v.  Cole,  6  Ala.  Filer  v.  New  York  C.  R.  Co.,  49  N. 
212;  Louisville  etc.  Co,  v.  Falvey,  Y.  42;  Peterson  v.  Chicago  etc.  By. 
supra.  Co.,    38   Minn.    511,   39    N.   W.   485; 

98  Cowley  V.  People,  83  N.  Y.  Stearns  v.  Field,  90  N.  Y.  640; 
464,  38  Am.  Sep.  464;  Guetig  v.  Qiiinn  v.  Higgins,  63  Wis.  664,  24 
State,  66  Ind.  94,  32  Am.  Hep.   99;  N.   W.   482,   53   Am.   Kep.   305,   and 
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put  to  nonexperts.^"  In  an  Ohio  case^""  a  nonexpert  wit- 
ness had  given  evidence  as  to  his  knowledge  of  the  dis- 
position of  a  dog,  and  had  answered  the  question  "From 
your  knowledge  of  the  dog,  what  do  you  say  as  to  his  being 
a  peaceable,  quiet  dog?"  and  had  been  cross-examined  as 
to  the  facts  which  formed  the  basis  of  his  opinion,  and  as 
to  his  want  of  knowledge  of  certain  facts.  Counsel  was 
then  permitted  to  assume  a  state  of  facts,  not  within  the 
knowledge  of  the  witness,  and  upon  that  to  demand  of  the 
nonexpert  witness  an  opinion  as  to  one  of  the  material 
facts  in  issue  in  the  case,  a  fact,  too,  as  to  which  the  tes- 
timony of  experts  was  not  competent.  The  question  called 
for  the  hypothetical  opinion  of  the  witness  so  interrogated, 
in  a  matter  which  did  not  involve  scientific  knowledge  or 
skill,  and  substituted  that  opinion  for  the  deliberate  judg- 
ment of  the  jury  upon  the  sworn  facts  of  the  case.  This 
was  properly  held  reversible  error.  The  cross-examina- 
tion was  beyond  legal  bounds. 

§  371  (373).  Hypothetical  questions  to  be  based  npon 
proof. — ^Before  considering  the  form  the  hypothetical 
question  should  assume,  we  purpose  discussing  the  sub- 
stance of  it.  That  substance  must  have  a  direct  and  inti- 
mate connection  with  the  testimony  in  the  case,  otherwise 
the  attention  of  the  jury  would  be  distracted  from  the  issue 
and  the  very  object  of  hearing 'the  evidence  defeated.  If 
there  is  no  testimony  in  the  case  tending  to  prove  the  facts 
assumed  in  the  hypothetical  question,  such  question  is  im- 
proper. The  facts  must  be  proved  or  offered  to  be 
proved;'  and  if  there  is  no  evidence  to  prove  such  facts, 

note      on      hypothetical      questions  Mass.   589;   Fuehs   v.   Tone,   218   111., 

which     may     be     asked;      Louisville  445,    75    N.    E.    1014.     See    form    of 

By.   Co.  V.  Falvey,   104   Ind.   409,  3  question,  §  377,  post. 

N.  E.  389,  4  N.  E.  908;   Conway  v.  »»  Eagland  v.  State,   125  Ala.   12, 

State,   118  Ind.  482,   21   N.  E.   285;  27  South.  983. 

Kerr   v.   Lunsford,   31   W.   Va.    659,  1 00  Hayes  v.  Smith,  62  Ohio,  161, 

2  L.  E.  A.  668,  8  S.  E.  493;  People  v.  56  N.  E.  879. 

Goldenson,  76  Cal.  328,  19  Pac.  161;  l  Turnbull      v.       Richardson,       69 

Prentice  v.  Bates,  88  Mich.  567,  50  Mich.  400,  37  N.  W.  499;   People  v. 

N.    W.    637;    Poole    v.    Dean,    152  Foley,  64  Mich.  148,  39  N.  W.  94; 
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or  if  the  facts  assumed  in  the  interrogatory  are  vsrhoUy 
irrelevant  to  the  issue,  the  question  should  be  excluded.* 
If  the  foundation  for  the  evidence  is  removed,  there  is,  of 
course,  no  basis  for  the  superstructure.'  The  question  is 
not  necessarily  to  be  rejected  by  the  court,  although  the 
facts  assumed  by  coimsel  to  be  true  are  not  proved^  or  al- 
though the  question  does  not  state  the  facts  as  they  actually 
exist.  The  facts  are  generally  in  dispute ;  and  it  is  suffi- 
cient if  the  question  fairly  states  such  facts  as  the  proof 
of  the  examiner  fairly  tends  to  establish,  and  fairly  pre- 
sents his  claim  or  theory.^     It  cannot  be  expected  that  the 


Quinn  v.  Higgins,  63  Wis.  664,  53 
Am.  Eep.  305,  24  N.  W.  482;  Eeber 
V.  Herring",  115  Pa.  599,  8  Atl.  830; 
Williams  v.  Brown,  28  Ohio  St.  547; 
Muldowney  v.  Illinois  Cent.  K.  Co., 
39  Iowa,  615;  Haish  v.  Paysbn,  107 
111.  365;  Woolner  v.  Spaulding,  65 
Miss.  204,  3  South.  583;  Hovey  y. 
Chase,  52  Me.  304,  83  Am.  Dee.  514. 
But  the  court  in  its  discretion  may 
allow  such  questions  on  the  claim  of 
counsel  that  the  evidence-  will  be 
produced:  People  v.  Sessions;  58 
Mich.  594,  26  N.  W.  291;  Turnbull 
V.  Richardson,  69  Mich.  400,  37  N. 
W.  499;  Jarvis  v.  Metropolitan  St. 
B.  Co.,  65  App.  Div.  490,  72  N.  Y. 
Supp.  829;  Earl  v.  Tupper,  45  Vt. 
275;  Pittsburgh  etc.  E.  Co.  v. 
Moore,  110  111.  App.  304;  McDonald 
V.  Rhode  Island  Co.,  26  R.  I.  467, 
59  Atl.  391.  If  the  promised  evi- 
dence is  not  produced,  the  opponent 
should  move  to  strike  out  the  tes-, 
timony  given  in  regard  to  it:  Dorr 
Cattle  Co.  V.  Chicago  etc.  R.  Co., 
128  Iowa,  350,  103  N.  W.  1003. 

2  People  V.  Augsbury,  97  N.  Y. 
501;  Kelly  v.  Perrault,  5  Idaho, 
221,  48  Pac.  45;  Kelly  v.  Kelly,  103 
Md.  548,  63  Atl.  1082;  Fairohild  v. 
Bascomb,  35  Vt.  398;  W;illiams  v. 
Brown,  28  Ohio  St.  547;   Burnett  v. 


RailT^ay  Co.,  120  N.  C.  517,  26  S.  E. 
819;  People  v.  Harris,  136  N.  Y.  423, 
33  N.  E.  65;  In  re  Barbel's  Estate, 
63  Conn.  393,  22  L.  R.  A.  90,  27  Atl. 
973;  North  American  Ace.  Assn.  v. 
Woodson,  64  Fed.  689,  12  C.  C.  A. 
392.  See  note  on  "Competency  of 
Abstract  Question  in  Examination  of 
Expert  Witness,"  to  State  v.  Maioni, 
20  Ann.  Cas.  207. 

3  Where  the  facts  are  undisputed, 
the  question  should  embody  them; 
and  where  they  are  in  dispute,  it  is 
sufficient  if  a  hypothetical  question 
fairly  states  such  facts  as  present 
the  examiner's  theory  of  the  case: 
Parish  v.  State,  139  Ala.  16,  36 
South.  1012;  Jackson  v.  Burnham, 
20  Colo.  532j  39  Pae.  577;  Williams 
V.  State,  45  Ela.  128,  34  South.  279; 
McFall  V.  Smith,  32  111.  App.  463; 
Howard  v.  People,  185  III.  552.  57 
N.  E.  441;  Conway  v.  State,  HS 
Tnd.  482,  21  N.  E.  315;  Louisville, 
N.  A.  &  C.  E.  Co.  V.  Falvey,  104 
Ind.  409,  3  N.  E.  389,  4  N.  E.  908; 
Nave  V.  Tucker,  70  Ind.  15;  Pierson 
V.  Railway  Co.,  116  Iowa,  601,  88 
N.  W.  363;  Bever  v.  Spangler,  93 
Iowa,  576,  61  N.  W.  1072;  Meeker 
v.  Meeker,  74  Iowa,  352,  7  Am.  St. 
Rep.  489,  37  N.  W.  773;  Kraatz  v. 
Brush  Electric  Co.,  82  Mich.  457,  46 
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interrogatory  will  include  the  proofs  or  theory  of  the- ad- 
versary, since  this  would  require  a  party  to  assume  the 
truth  of  that;  which  he  generally  denies.*  Each  side,  in  an 
issue  of  fact,  has  its  theory  of  what  is  the  true  state  of 
the  facts,  and  assumes  that  it  can  prove  it  to  be  so  to  the 
satisfaction  of  the  jury,  and  so  assuming,  shapes  hypo- 
thetical questions  to  experts  accordingly.^  In  such  a  case 
the  questions  m^ist  be  so  framed  as  to  fairly  reflect  the 
party's  theory  as  shown  by  the  facts  admitted  or  proved 
by  him;  and  where,  the  party's  own  evidence  corrobo- 
rates evidence  which  has  been  introduced  by  the  other 
party  to  the  action,  such  questions  should  fairly  reflect  all 
of  the  facts  so  admitted  or  proved  by  both  sides.®  A 
question  should  not  be  rejected  because  it  does  not  include 
all  the  facts,''  unless  it  thereby  fails  to  present  the  case 


N.  W.  787;  Daniells  v.  Aldrieh,  42 
Mich.  58,  3  N.  W.  ,253;  State  v. 
Hanley,  34  Minn.  430,  26  N.  W. 
397;  Woolner  v.  Spalding,  65  Miss. 
204,  3  South.  583;  State  v.  Peel,  23 
Mont.  358,  75  Am.  St.  Eep.  529,  59 
Pao.  169;  Hamblin  v.  State,  81  Neb. 
148,  16  Ann.  Cas.  569,  .115  N.  W. 
850;  Ballard  v.  State,  19  Neb.  609, 
28  N.  W.  271;  Cole  v.  Fall  Brooks 
C.  Co.,  159  N.  Y.  59,  53  N.  E.  670; 
Stearns  v.  Field,  90  N.  Y.  640; 
People  V.  Angsbury,  97  N.  Y.  501; 
State  V.  Anderson,  10  Or.  448;  Hath- 
away V.  National  Life  Ins.  Co.,  48 
Vt.  335;  State  v.  Underwood,  35 
Wash.  558,  77  Pac.  863;  Werner  v. 
Chicago  etc.  Ry.  Co.,  105  Wis.  300, 
81  N.  W.  416;  Quiun  v.  Higgins,  63 
Wis.  664,  53  Am.  Eep.  305,  and  note, 
24  N.  W.  482;  Kiekhoefer  v.  Hil- 
dershide,  113  Wis.  280,  89  N.  W. 
189;  Denver  &  E.  G.  E.  Co.  v. 
Eoller,  100  Fed.  738;  North  Am. 
Ace.  Assn.  v.  Woodson,  64  Fed.  689, 
12  C.  C.  A.  392.  See  note  to  Stata 
V.  Crowe,  18  Ann.  Cas.  646, 


On  the  general  subject  of  this 
section,  see  the  recent  cases:  Vis- 
eher  v.  Northwestern  El.  E.  Co.,  2oG 
111.  572,  100  N.  E.  270;  In  re  Law's 
Estate  (Iowa),  138  N.  W.  53]: 
Emerson  v.  Butte  El  E.  Co.,  46 
Mont.  454,  129  Pac.  319;  Pigford  v. 
Norfolk-Southern  B.  Co;  (N.  C), 
75  S.  E.  860;  Eastman  v.  Dunn,  34 
E.  I.  416,  83  Atl.  1067;  St.  Louis 
etc.  E.  Co.  V.  Dean  (Tex.  Civ.  App.); 
152  S.  W.  527;  Knutson  v.  Moe 
(Wash.),  130  Pac.  347;  Mclntyre  v. 
Modern  Woodmen,  200  Fed.  1. 

i  Goodwin  v.   State,   96   lud.   550. 

5  Guiterman  v.  Liverpool  etc.  S. 
S.  Co.,  83  N.  Y.  358;  Cowley  v. 
People,  83  N.  Y.  464,  38  Am.  Eep. 
464. 

6  Landis  &  Schick  v.  Watts,  84 
Neb.  671,  121  N.  W.  980. 

7  Davidson  v.  State,  135  Ind.  254, 
34  N.  E.  972;  People  v.  Hill,  116 
Cal.  562,  48  Pac.  711;  Chicago  &  E. 
I.  E.  Co.  v.  Wallace,  202  111.  129, 
66  N.  B.  1096;  Morrill  v.  Hersh- 
field,    19   Mont.    245,   47    Pac.    997; 
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fairly.*  It  is  error  to  allow  an  expert  to  answer  a  hypotheti- 
cal question  which  excludes  from  his  consideration  facts  al- 
ready proved  by  the  testimony  upon  which  the  question  is 
based,  when  a  consideration  of  such  facts  is  essential  to  the 
formation  of  an  intelligent  opinion  concerning  the  matter." 
The  court  should  reject  questions  which  unfairly  select  part 
of  the  facts  proved  or  which  omit  material  parts."  The 
court  is  the  arbiter  of  the  propriety  of  the  question ;  and  the 
real  test  of  the  propriety  of  any  given  hypothetical  ques- 
tion is  its  fairness."  We  speak  now  generally,  for  some 
jurisdictions  have  made  a  law  unto  themselves,  and  to  a 
certain  extent  relieve  the  judge  from  the  consideration  of 
the  question.  In  some  it  is  held  that  all  the  undisputed 
facts  bearing  upon  the  matter  concerning  which  the  opinion 
of  the  witness  is  sought  should  be  included  in  the  hypo- 
I  thetical  question.'*  In  others  all  the  material  or  vital  un- 
disputed facts  must  be  inserted.  This  appears  to  be  the 
safe  rule ;  and  the  hypothetical  question  may  be  pronounced 


Swensen  v.  Bender,  114  Fed.  1,  51 
C.  C.  A.  967;  State  v.  Doherty,  72 
Vt.  381,  82  Am.  St.  Rep.  951,  48 
Atl.  658;  In  re  Barber's  Estate,  63 
Conn.  393,  22  L.  E.  A.  90,  27  Atl. 
973;  Denver  &  B.  G.  R.  Co.  v. 
Roller,  100  Fed.  738,  754;  Brooks  v. 
Sioux  City,  114  Iowa,  641,  87  N.  W.' 
682. 

8  In  re  Barber's  Estate,  63  Conn. 
393,  22  L.  R.  A.  90,  27  Atl.  973; 
Nichols  V.  Oregon  etc.  Ry.  Co.,  25 
Utah,  240,  70  Pac.  996. 

9  Vosbnrg  v.  Putney,  80  Wis.  523, 
27  Am.  St.  Rep.  47,  14  L.  R.  A.  226, 
50  N.  W.  403;  Marshall  Livery  Go. 
V.  McKelvy,  55  Mo.  App.  240. 

10  Barber's  Estate,  63  Conn.  393, 
22  L.  R.  A.  90,  27  Atl.  973;  Schulz 
V.  Modisett,  2  Neb.  Unof.  138,  96 
N.  W.  338;  Nichols  v.  Oregon  etc. 
?vy.  Co.,  25  Utah,  240,  70  Pac.  996; 
Schaidler  v.  Chicago  etc.  Ry.  Co., 
102  Wis.  564,  78  N.  W,  732. 


H  St.  Louis  etc.  R.  Co.,  v.  Hook, 
83  Ark.  584,  104  S.  W.  217. 

12  In.  People  v.  Vanderhoof,  71 
Mich.  158,  39  N.  W.  28,  the  court 
said:  "All  the  undisputed  facts  of 
a  case  must  be  included  in  a  hy- 
pothetical question,  both  as  a  mat- 
ter of  sound  principle  and  of  reason 
and  justice.  Neither  party  has  a 
right  to  discard  an  important  un- 
disputed fact  because  the  insertion 
of  such  fact  may  alter  or  vary  the 
answer  or  opinion  of  the  witness, 
to  the  prejudice  of  such  party." 
1  Thompson  on  Trials,  section  610, 
says:  "Where  the  facts  are  not  dis- 
puted, it  is  proper  to  require  that 
the  hypothetical  question  shall'  em- 
brace them  all,  and  that  the  witness 
shall  take  them  all '  into  considera- 
tion in  giving  his  answer."  To  the 
same  effect  are  Davis  v.  State,  35 
Ind.  496,  9  Am.  Rep.  496;  and  Rog. 
Exp.  Test.,  §§  25,  26. 
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to  be  safe  from  ultimate  attack  where  there  is  evidence 
tending  to  prove  all  the  facts  assumed  in  it,  and  such  ques- 
tion calls  for  an  opinion  founded  on  all  the  material  facts 
which  the  evidence  tends  to  prove  affecting  the  subject  upon 
which  the  expert  is  asked  to  express  an  opinion.^*  Merely 
abstract  questions  of  science,  or  questions  not  sufficiently 
definite  to  enable  the  witness  to  form  a  conclusion,  should 
be  rejected.^*  And  a  hypothetical  question  cannot  be  based 
upon  testimony  given  by  the  witness  himself,  where  this 
is  merely  assumed  to  be  true.'^  An  expert  may,  however, 
include  as  a  basis  of  his  opinion  facts  known  to  be  true,  as 
well  as  those  stated  in  the  question,  when  by  the  state- 
ment of  the  question  he"  is  required  to  do  so.^"  The  truth 
of  facts  assumed  by  the  question  is  in  doubtful  cases  a  ques- 
tion for  the  jury;  and  if  they  find  that  the  assumed  facts 
are  not  proved,  they  should  disregard  the  opinions  based 
on  such  hypothetical  questions;  and  the  court  will  so  in- 

13  Johnson  V.  Wilmington  City  R. 
Co.,  7  Penne.  (Del.)  5,  76  Atl.  961 ; 
Pachs  V.  Tone,  218  111.  445,  76  N.  E. 
1014;  Wichita  v.  Coggshall,  3  Kan. 
App.  540,  43  Pac.  842;  Smith  v. 
Minneapolis  etc.  B.  Co.,  91  Minn. 
239,  97  N.  W.  881;  Earp  v.  State 
(Miss.),  38  South.  288;  State  v. 
Hyde,  234  Mo.  200,  Ann.  Caa. 
1912D,  191,  136  S.  W.  316;  Mam- 
merberg  v.  Metropolitan  St.  By.  Co., 
62  Mo.  App.  .^63;  Schultz  v.  Modi- 
sett,  2  Neb.  Unof.  138,  96  N.  W. 
338;  State  v.  Thomson,  153  N.  C. 
618,  69  S.  E.  254;  Kem^endo  v.  Fruit 
Dispatch  Co.  (Tex.  Civ.  App.),  131 
S.  W.  73;  Norfolk  etc.  B.  Co.  v. 
Spears,  110  Va.  110,  65  S.  E.  482; 
Hoagland  v.  Canfield,  160  Fed.  146. 
In  Woodward  v.  Chicago  etc.  B. 
Co.,  122.  Fed.  66,  58  C.  C.  A.  402, 
Sanborn,  C.  J.,  thus  put  the  rule: 
"A  hypothetical  question  which  as- 
sumes and  fairly  states  the  ex- 
istence of  any  state  of  facts  which 
the    evidence   directly    and    reason- 


ably tends  to  establish  or  justify, 
and  which  does  not  assume  facts 
beyond  the  range  of  the  evidence, 
may  be  properly  asked  and  an- 
swered, although  it  does  not  assume 
or  state  every  fact  in  the  case." 

14  Parham  v.  State,  147  Ala.  57, 
42  South.  1;  Barber's  Appeal,  63 
Conn.  393,  22  L.  B.  A.  90,  27  Atl. 
973;  Kuhns  v.  Wisconsin  etc.  B. 
Co.,  70  Iowa,  561,  31  N.  W.  868; 
Turner  v.  Bidgeway  Tp.,  105  Mich. 
409,  63  N.  W.  406;  Palmer  v.  St. 
Louis  etc.  E.  Co.,  142  Mo.  App. 
440,  127  S.  W.  96;  State  v.  Maioni, 
78  N.  J.  L.  339,  20  Ann.  Cas.  204, 
74  Atl.  526;  Illinois  Silver  etc.  Co. 
V.  Baff,  7  N.  M.  336,  34  Pac.  544; 
Fisher  v.  Monroe,  2  Misc.  Bep.  326, 
21  N.  Y.  Supp.  995. 

15  In  re  Barber's  Estate,  63  Conn. 
393,  22  L.  B.  A.  90,  27  Atl.  973. 

16  Tebo  V.  City  of  Augusta,  90 
Wis.  405,  407,  63  N.  W.  1P45.  See, 
also,  Pierce  v.  City  of  Boston,  164 
Mass.    92,    41    N.   E.    227;    State    v. 
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struct  them."  But  the  court  is  not  required  to  submit  the 
matter  to  the  jury,  unless  there  is  some  substantial  evidence 
tending  to  establish  the  hypothesis.'^  While,  however,  the 
hypothetical  question  to  an  expert  witness  should  not 
contain  matter  which  there  is  no  evidence  tending  to  sup- 
port, technical  accuracy  is  not  required  as  to  this.  It 
is  for  the  jury  to  scrutinize  the  evidence,  and  to  determine 
what  part  of  the  question  is  true  or  supported  by  the  evi- 
dence and  what  is  not ;  and  the  adverse  party  may  ask  for 
instructions  that  the  jury  do  not  accept  the  facts  as  true, 
bat  that  they  should  determine  whether  such  facts  were  in 
evidence,  and  that  they  might  disregard  the  opinion  of  the 
expert  if  not  based  on  facts  in  evidence.'®  Expert  wit- 
nesses may  be  cross-examined,  and  their  opinion  obtained, 
based  on  other  states  of  facts,  assumed  by  the  party  ex- 
amining them  to  have  been  proven  upon  a  hypothetical 
case,  and  they  may  be  cross-examined  on  purely  imaginary 
and  abstract  questions.  Such  questions  are  not  only  per- 
missible in  order  to  get  the  opinion  of  the  expert  witness 
upon  all  the  possible  theories  of  the  case,  but  they  are  al- 
lowable, also,  to  test  the  value  and  accuracy  of  the  opinion 
of  the  witness  himself.^* 

§  372  (374),    The  expert  not  to  decide  questions  of  fact. 

Expert  testimony  being  an  exception  to  the  general  rule 
of  law  excluding  opinions  from  evidence,  and  trenching, 
as  it  does,  upon  the  province  of  the  jury,  is  not  to  be  ex- 
tended beyond  the  necessities  of  the  case.  The  determina- 
tion of  the  matters  directly  in  issue  is  not  thereby  to  be 
taken  from  the  jury.     Hence,  the  ordinary  rule  is  that  the 

Wright,  134  Mo.  404,  35  S.  W.  1145;  18  Nave  v.  Tucker,  70  Ind.  15. 

Selleck'v.  Janesville,   100  Wis.  157,  18  Grand    Lodge    v.    Wieting,    168 

69   Am.    St.   Rep.   906,   41   L.   E.   A.  Dl.  408,  61  Am.  St.  Rep.  123,  48  N. 

563,  75   N.   W.  975.  E.  59;   Forsyth  v.  Doolittle,  120  TJ. 

IT  People  V.  Foley,  64  Mich.  148,  8.  76,  30  L.  Ed.  586,  7  Sup.  Ct.  Eep. 

31   N.  W.   94;   Turnbull  v.  Richard-  408;   Goodwin  v.  State,  96   Ind.  550. 

son,    69   Mich.   400,   37   N.    W.   499;  20  Clark  v.  State,  12  Ohio  483,  40 

State  V.  Peel,  23  Mont.  358,  75  Am.  Am.  Dec.  481;  People  v.  Sutton,  73 

Bt.  Rep.  529,   59  Pac.   1C9;   Epps  v.  Cal.    243,    15    Pac.    86;    Parrish    v. 

State,  102  Ind.  539,  1  N.  E.  491.  State,  139   Ala.   16,  36  South.   1012. 
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opinions  of  experts  upon  the  merits,  or  upon  the  very- 
matter  to  be  tried,  are  inadmissible.^^  All  questions  call- 
ing for  their  opinions  should  be  so  framed  as  not  to  call 
upon  them  to  determine  controverted  questions  of  fact, 
or  to  pass  upon  the  preponderance  of  testimony.^^  Thus, 
it  would  obviously  be  improper  to  ask  the  witness  to  state 
his  opinion  upon  all  the  testimony  in  the  case  as  to  any 
given  question,  if  the  truth  of  part  of  such  evidence  were 
in  dispute.^^  A  fortiori  where  he  had  heard  only  a  part 
of  the  evidence.  Thus  the  question,  "Do  you  believe  from 
what  you  have  heard  of  the  testimony  in  this  case  that  this 
arm  }ia.s  been  the  subject  of  consecutive  luxation?"  was 
held  improper,  when  it  appeared  that  the  witness  had  been 
absent  for  twenty  minutes  while  the  plaintiff  was  testify- 
ing.^* Dwight,  J.,  said  that  durilig  that  time  very  ma- 
terial evidence  upon  the  point  in  issue  might  have  been 


21  Hall  V.  Goodson,  32  Ala.  277; 
Muldraugh's  Hill  etc.  Turnpike  Co. 
V.  Manpin,  79  Ky.  101;  Tingley  v. 
Cowgill,  48  Mo.  291;  Teall  v.  Bar- 
ton, 40  Barb.   (N.  Y.)    137. 

22  Inland  etc.  Coasting  Co.  v.  Tol- 
son,  139  TJ.  S.  551,  35  L.  Ed.  270,  11 
Sup.  Ct.  Bep.  653;  McNaghten's 
Case,  10  Clark  &  P.  200,  8,Eng.  Re- 
print, 718;  Walker  v.  Rogers,  24 
Md.  237;  Negro  Jerry  v.  Townshend, 
9  Md.  145;  Page  v.  State,  61  Ala. 
16;  Fairchild  v.  Bascomb,  35  Vt. 
398;  Chicago  &  A.  R.  Co.  v.  Spring- 
field &  N.  W.  E.  Co.,  67  111.  142; 
Printup  V.  Patton,  91  Ga.  422,  18  S. 
E.  311;  Tingley  v.  Cowgill,  48  Mo. 
291;  Muldowney  v.  Illinois  C.  R. 
Co.,  39  Iowa,  615;  Hill  v.  Portland 
etc'  E.  R.  Co.,  55  Me.  438,  92  Am. 
Dec.  601;  Clark  v.  Detroit  Locomo- 
tive Works,  32  Mich.  348;  State  v. 
Cole,  94  N.  C.  958;  Baltimore  Turn- 

>pike  Co.  V.  Cassell,  66  Md.  419,  49 
Am.  Rep.  175,  7  Atl.  805;  Smith  v. 
Hickenbottom,  57  Iowa,  733,  11  N. 
W.   664';   Boor   v.   Lowrey,   103   Ind. 


468,  53  Am.  Rep.  519,  3  N.  E.  151; 
Teaw  V.  Williams,  15  R.  I.  20,  23 
Atl.  33;  Prentis  v.  Bates,  88  Mich. 
567,  50  N.  W.  637;  Louisville  E.  & 
St.  L.  Ry.  Co.  V.  Berry,  9  Ind.  App. 
63,  35  N.  E.  565,  36  N.  E.  646;  Wel- 
ler  V.  Camp,  169  Ala.  275,  28  l!  R. 
A.,  N.  S.,  1106,  52  South.  929;  Co- 
lumbia Val.  Trust  Co.  v.  Smith,  46 
Or.  6,  107  Pao.  465;  Johnson  v. 
Highland,  124  Wis.  597,  102  N.  W. 
1085;  Lounsburg  V.  Davis,  124  Wis. 
432,  102  N.  W.  941;  Olwell  v.  Skobis, 
126  Wis.  308,  105  N.  W.  777.  See 
note  to  Brown  v.  Mitchell,  36  L.  R- 
A.  64-70.  See  Canadian  cases:  Na- 
pier V.  Ferguson,  2  P.  &  B.  415; 
Wright  V.  Collier,  19  A.  R.  298. 

23  State  V.  Felter,  25  Iowa,,  67; 
Reed  v.  State,  62  M.iss.  405;  Bennett 
V.  State,  57  Wis.  69,  46  Am.  Rep.  26, 
14  N.  W.  9x2;  Buxton  v.  Somerset 
Works,  121  Mass.  446;  Carpenter  v. 
Eastern  Transp.  Co.,  71  N.  Y.  574; 
State  V.  Bowman,  78  N.  C.  509. 

"*  Carpenter  v.  Blake,  2  Lans.  (N. 
Y.)   206. 
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given,  but  in  addition  the  question  was  obnoxious  for  a 
more  serious  reason.  It  called  upon  the  witness  for  a  con- 
clusion from  all  the  evidence  he  had  heard  in  the  case 
without  assuming  any  facts  as  established  thereby.  The 
witness  was  therefore  permitted  to  accept  such  of  the  evi- 
dence as  he  believed  to  be  true  and  reject  such  as  he  did 
not  deem  reliable.  This  was  to  permit  to  him  the  province 
and  prerogative  of  the  jury.  The  objection  is  almost  self- 
evident.  The  witness  who  is  asked  to  state  his  conclusion 
on  the  testimony,  even  the  whole  of  the  testimony,  given, 
logically  is  asked,  "Having  heard  the  whole  of  the  evi- 
dence, state  your  conclusion  from  that  which  you  select  as 
the  basis  of  your  judgment";  whereas  the  hypothetical 
form  of  the  question  which  should  have  been  submitted, 
if  permitted,  would  have  called  for  his  conclusion  on  the 
supposititious  case  submitted,  and  would  have  had  value 
in  proportion  to  the  facts  on  which  it  was  based  being 
established  or  rejected  in  whole  or  in  part  by  the  jury. 
When  the  question  is  so  framed  as  to  call  upon  the  expert 
to  determine  on  which  side  the  evidence  preponderates  or 
to  reconcile  conflicting  statements,  he  is  in  effect  asked 
to  decide  the  merits  of  the  case,  which  is  a  duty  wholly  be- 
yond his  province.  Whatever  liberality  may  be  allowed 
in  calling  for  the  opinions  of  experts  or  other  witnesses, 
they  must  not  usurp  the  province  of  the  court  and  jury 
by  drawing,  those  conclusions  of  law  or  fact  upon  which 
the  decision  of  the  case  depends.  Although  this  view  has 
been  earnestly  criticised,  it  is  sustained  by  the  undoubted 
weight  of  authority,  and  any  lawyer  who  has  had  much 
participation  in  the  actual  trial  of  cases  will  understand 
that  in  many  cases  trials  would  become  a  mere  farce  if 
zealous  experts  were  allowed  to  directly  express  their  opin- 
ions upon  the  very  issue  to  be  tried.-''  It  would  be  im- 
possible to  reconcile  the  conflicting  decisions  in  which  the 

as  state  v.   Stevens,   16  S.  D.   309,  W.   .iS."i ;   Martin  v.   Des  Moines  Edl- 

92  N.  W.  420;  Denver  &  R.  G.  R.  Co.  son  Light  Co.,  131  Iowa,  724,  106  N. 

V.  Vitello,  34  Colo.  50,  81  Pac.  766;  W.  snrt;   Central  City  v.  Morquis,  75 

Ames  T.  Ames,  75  Neb.  473,  106  N.  Keb.   233,   106  N.   W.   221;   Bead  t. 
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courts  have  considered  the  subject  of  the  admissibility  of 
opinions  where  objection  was  made  that  to  receive  them 
would  allow  the  witness  to  trench  upon  the  province  of  the 
jury.  It  is  the  general  disposition  of  the  courts  to  restrict 
the  admission  of  expert  testimony  within  the  strict  bounds 
of  the  necessity  on  which  it  is  founded.  Indeed,  this  kind 
of  testimony  has  always  been  regarded  by  conservative 
jurists  with  disfavor.^fi  Earl,  J.,  has  said:"  "The  rules 
admitting  the  opinions  of  experts  should  not  be  unneces- 
sarily extended.  Experience  has  shown  that  it  is  much 
safer  to  confine  the  testimony  of  witnesses  to  facts  i-n  all 
cases  where  that  is  practicable,  and  leave  the  jury  to  exer- 
cise their  judgment  and  experience  upon  the  facts  proved. 
Where  witnesses  testify  to  facts,  thej  may  be  specifically 
contradicted,  and  if  they  testify  falsely,  they  are  liable  to 
punishment  for  perjury.  But  they  may  give  false  opinions 
without  the  fear  of  punishment.  It  is  generally  safer  to 
take  the  judgments  of  unskilled  jurors  than  the  opinions 
of  hired  and  generally  biased  experts."^*  We  will  only 
call  attention  to  some  of  the  classes  of  cases  in  which  the 
question  has  arisen,  and  cite  a  few  only  of  the  many  cases 
in  which  the  evidence  has  been  excluded  or  allowed.     It 

Valley   Land   &   Cattle    C!o.,   66   Neb.  the  utterances  of  other  judges,  and 

423,    92   N.   W.    622.     See,    also,    the  of    some    text-writers,    and   believing 

Canadian  cases:    Key  v.   Thomson,   2  that    opinion    evidence    is    in'   many 

Han.  224;  In  re  Estate  of  McLennan,  cases  absolutely  essential  in  the  ad- 

28  N.  S.  B.  226.  ministration  of  justice,  yet  we  think 

26  Grigsby  v.  Clear  Lake  Water  it  should  not  be  much  encouraged. 
Works  Co.,  40  Cal.  396;  Ferguson  v.  and  should  be  received  only  in  cases 
Hubbel,  97  N.  Y.  507,  49  Am.  Bep.  of  necessity.  Better  results  Will 
544;  Tracy  Peerage  Case,  10  Clark  generally  be  reached  by  taking  the 
&  F.  191,  8  Eng.  Eeprint,  700.  impartial,     unbiased     judgments     of 

27  Ferguson  v.  Hubbell,  supra.  twelve  jurors  of  common  sense  and 

28  In  the  Tracy  Peerage  Case,  common  experience  than  can  be  ob- 
supra,  Lord  Campbell  said  that  tained  by  taking  the  opinions  of 
skilled  witnesses  came  with  such  a  experts  if  not  generally  hired,  at 
bias  on  their  minds  to  support  the  least  friendly,  whose  opinions  can- 
causo  in  which  they  were  embarked  not  fail  generally  to  be  warped  by 
that  hardly  any  weight  should  be  a  desire  to  promote  the  cause  in 
given  to  their  evidence.  "Without  which  they  are  enlisted."  (Earl,  J., 
indorsing  this  strong  language,  in  Ferguson  v.  Hubbell,  supra.) 
which  is,  however,  countenanced  by 
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will  be  seen,  however,  that  in  the  great  majority  of  cases 
the  evidence  has  been  excluded  for  the  reasons  we  have 
ontlined.2* 


29  Inquiries  involving  problems 
like  the  following  are ,  given  as  illus- 
trations '  (such  testimony  was  ex- 
cluded except  where  otherwise  in- 
dicated) :  Whether  a  given  act  could 
have  ieen  done  or  prevented  under 
the  existing  facts:  Jones  v.  Hatehett, 
14  Ala.  743;  Louisville  &  N.  E.  Co. 
V.  Baiks,  132  Ala.  471,  31  South. 
573;  Little  Eock  T.  &  E.  Co.  v.  Nel- 
son, 66  Ark.  494,  52  S.  W.  7;  Low- 
man  V.  State,  109  Ga.  501,  34  S.  E. 
1019;  Chicago  &  N.  W.  Ey.  Co.  v. 
IngersoU,  65  111.  399;  Chan  Sing  v. 
Portland,  37  Or.  68,  60  Pac.  718; 
Missouri  P.  E.  Co.  v.  Pox,  56  Neb. 
746,  77  N.  W.  130;  Parish  v.  Baird, 
160  N.  Y.  302;  54  N.  E.  724;  Sum- 
merlin  V.  Eailway'  Co.,  133  N.  C.  550, 
45  :  S. .  E.  898 ;  whether  given  mach- 
inery was  properly  managed,  or  con- 
structed or  had  safe  appliances: 
Hurst  V.  Railway  Co.,  163  Mo.  309, 
85  Am.  St.  Rep.  539,  63  S.  W.  695; 
Snyder  v.  Holt  Mfg.  Co.,  134  CaJ. 
324,  66  Pae.  311  (admitted) ;  Dyas 
V.  Southern  P.  Co.,  140  Cal.  296,  73 
Pae.  972  (admitted)  ;  McGonigle  v. 
Kane,  20  Colo.  292,  38  Pae.  367 
(admitted) ;  Gundlach  v.  Schott,  192 
111.  509,  85  Am.  St.  Rep.  848,  61 
N.  E.  332  (admitted);  Donk  Bros. 
C.  &  C.  Co.  v.Stroff,  200  111.  483,  66 
N.  E.  29  (admitted) ;  Dougherty  v. 
Milliken,  163  N.  T.  527,  79  Am.  St. 
Rep.  608,  57  N.  E.  757;  Fitch  v. 
Mason  C.  &  C.  L.  T.  Co.,  116  Iowa, 
716,  89  N.  W.  33;  St.  Louis  Ry.  Co. 
V.  Ritz,  33  Kan.  404,  6  Pac.  533; 
Daly  v.  Milwaukee,  103  Wis.  588,  79 
N.  W.  752  (admitted);  whether  a 
given  ohject  was  likely  to  cause,  in- 
jury, or  the  contrary:  Orr  v.   State, 


117  Ala.  69,  23  South.  696;  Barber  v. 
Manchester,  72  Conn.  675,  45  Atl. 
1014  (admitted) ;  Dean  v.  Sharon; 
72  Conn.  667,  45  Atl.  963  (ad- 
mitted) ;  Brooks  v.  Sioux  City,  114 
Iowa  641,  87  N.  W.  682;  Missouri' 
&  K.  Tel.  Co.  v.  Vandevort,  67  Kan. 
269,  72  Pac.  771;  Edwards  v.  Wor- 
cester, 172  Mass.  104,  51  N.  E.  447; 
Lawson  v.  Railway  Co.,  64  Wis.  447, 
54  Am.  Eep.  634,  24  N.  W.  618; 
People  v.  Detroit  &  S.  P.  R.  Co.,  123 
Mich.  366,  84  N.  W.  290;  Metz  v. 
Butte,  27  Mont.  506,  71  Pac.  ,761; 
Nourie  v.  Theobald,  68  N.,  H.  564, 
41  Atl.  182;  Western  Coal  &  M.  Co. 
V.  Berberich,  94  Fed.  329,  36  C.  C. 
A.  364  (admitted)  ;  Childress  v.  Rail- 
way Co.,  94  Va.  186,  26  S.  E.  424} 
whether  proper  or  improper  means 
were  used  under  the  circumstances  of 
the  ease  or  how  an  act  should  have 
teen  performed:  Springfield  R.  Co. 
V.  Welseh,  155  HI.  511,  40  N.  E. 
1034;  Chicago  &  E.  I.  E.  Co.  v. 
Grimm,  25  Ind.  App.  494,  57  N.  E. 
641  (admitted) ;  Cahow  v.  Eailway 
Co.,  113  Iowa,  224,  84  N.  W.  1056; 
O'Brien  v.  Look,  171  Mass.  36,  50 
N.  E.  458  (admitted);  Southern  Ey. 
Co.  V.  Mauzy,  98  Va.  692,  37  S.  E. 
2S5;  Storrie  v.  Grand  Trunk  El.  Co., 
134  Mich.  297,  96  N.  W.  569; 
Challis  T.  Lake,  71  N.  H.  90,  51  Atl. 
260;  Finn  v.  Cassidy,  165  N.  Y.  584, 
53  L.  E.  A.  877,  59  N.  E.  311  (ad- 
mitted) ;  Bruce  v.  Beall,  99  Tenn. 
303,  41  S.  W.  445;  Mulcairns  v. 
Janesville,  67  Wis.  24,  29  N.  W.  565 
(admitted)  ;  or  whether  certain  acts 
were  necessary  or  not:  Kelly  v.  West 
Bend,  101  Iowa,  669,  70  N.  W.  726; 
Chicago,  E.  I.  &  P.  R.  Co.  v.  Holmes, 
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§  373  (375).  Same,  continued. — ^It  is  needless  to  say- 
that  on  a  question  left,  in  a  large  measure,  to  the  discretion 
of  the  trial  court,  differences  in  expression  and  in  some 


68  Neb.  826,  94  N.  W.  1007;  State 
V.  McCoy,  15  Utah,  136,  49  Pac.  420 
(admitted) ;  what  was  the  duty  or 
authority  of  a  person  under  the  facts 
proved:  Quinlan  v.  Eailway  Co.,  113 
Iowa,  89,  84  N.  W.  960  (admitted); 
Louisville  &  N.  B.  Co.  y.  Bowen,  18 
Ky.  Law  Eep.  1099,  39  S.  W.  31; 
Lipscomb  v.  Railway  Co.,  95  Tex.  5, 
93  Am.  St.  Kep.  804,  55  L.  E.  A. 
869,  64  S.  W.  923;  New  York  El. 
Eq.  Co.  V.  Blair,  79  Fed.  896,  25  C. 
C.  A.  21S;  whether  care  or  good 
judgment  was  used:  GoodseU  v.  Tay- 
lor, 41  Minn.  207,  16  Am.  St.  Eep. 
700,  4  L.  E.  A.  673,  42  N.  W.  873; 
Wolschied  v.  Thorne,  76  Mich.  265, 
43  N.  W.  12;  Hinds  v.  Keith,  57 
Fed.  10,  6  C.  C.  A.  231;  Phifer  ». 
Eailway  Co.,  122  N.  C.  940,  29  S.  E. 
578 ;  Eaynor  v.  Eailway  Co.,  129  N. 
C.  195,  39  S.  E.  821;  Heath  v. 
Glisan,  3  Or.  64  (admitted) ;  Cook- 
son  v.  Eailway  Co.,  179  Pa.  184,  36 
Atl.  194  (admitted) ;  Auberle  v. 
McKeesport,  179  Pa.  321,  36  Atl. 
212;  Woeckner  y.  Motor  Co.,  187  Pa. 
206,  41  Atl.  28;  Eoanoke  v.  ShuII, 
97  Va.  419,  75  Am.  St.  Eep.  791,  34 
S.  E.  34;  Stowe  v.  Bishop,  58  Vt. 
498,  56  Am.  Eep.  569,  3  Atl.  494; 
Seliger  v.  Bastian,  66  Wis.  521,  29  N. 
W.  244;  Buxton  v.  Somerset  Potters' 
Works,  121  Mass.  446;  Carpenter  v. 
Eastern  'Transp.  Co.,  71  N.  Y.  574; 
Hopkins  V.  Indianapolis  etc.  E.  Co., 
78  111.  32;  Cincinnati  Mut.  Ins.  Co. 
V.  May,  20  Ohio,  211;  Livingston  v. 
Cox,  8  Watts  &  S.  (Pa.)  61;  Law- 
rence V.  Hudson,  12  Heisk.  (Tenn.) 
671;  Hajjley  v.  Bufealo  Car  Co.,  142 
N.  Y.  31,  36  N.  B.  813;  Louisville, 
E.  &  St.  L,  Co.  V.  Berry,  9,Ind.  App., 


63,  35  N.  E.  565,  36  N.  E.  646; 
whether  certain  acts  constituted  neg- 
ligence: Mantel  v.  Chicago  Ry.  Co., 
33  Minn.  62,  21  ■  N.  W.  .853 ;  East 
Tennessee  etc.  R.  E.  v.  Wright, 
76  Ga.  532;  Ballard  v.  New  York 
etc.  Ey.  Co.,  126  Pa.  141,  19  Atl. 
35;  Bills  v.  Ottumwa,  35  Iowa, 
107;  Brant  v.  Lyons,  60  Iowa,  172, 
14  N.  W.  227;  Carpenter  v.  Eastern 
Transp.  Co.,  71  N.  Y.  574;  Hoener 
V.  Koch,  8,4  111.  408;  wheth&r  the  facts 
proved  would  cause  certain  results 
and  what  results  would  ordinarily 
follow  certain  facts  or  conditions, 
and  whether  if  acts  were  done  in  a 
certain  way  given  results  could  or 
would  necessarily  follow:  Prankiin 
V.  Commonwealth,  105  Ky.  237,  48  S. 
W.  986  (admitted);  Simon  v.  Stare,, 
108  Ala.  27,  18  South.  731  (ad- 
mitted) ;  People ,  v.  Baldwin,  117  Cal. 
244,  49  Pac.  186  (admitted);  Chats- 
worth  V.  Eowe,  166  HI.  114,  46  N. 
E.  763  (admitted) ;  Brink's  Express 
Co.  v.  Kinnare,  168  111.  643,  48 'N.  E. 
446;  Hellyer  v.  People,  186  111.  550, 
58  N.  E.  245;  Brownfield  v.  Eail- 
v^ay  Co.,  107  Iowa,  254,  77  N.  W. 
1038  (admitted);  Trott  v.  Railway 
Co.,  115  Iowa,  80,  86  N.  W.  33,  87 
N,  W.  722  (admitted);  Erb  v. 
Popritz,  59  Kan.  ,  264,  68  Am.  St. 
Eep.  362,  52  Pac.  871;  Baltimore 
City  P.  Ey.  Co.  v.  Tanner,  90  Md. 
315,  45  Atl.  188  (admitted);  Don- 
nelly V.  Railway  Co.,  70  Minn.  278, 
73  N.  W.  157  (-admitted);  State  v. 
Greenleaf,  71  N.  H.  606,  54  Atl.  38 
(admitted);  Cole  v.  Pall  Crook  C.  Co., 
159  N.  Y.  59,  53  N.  B.  670  (ad- 
mitted) ;  Stembridge  v.  Eailway  Co., 
65    S.    C.    440,    43    &    E.    968  ,  (ad-, 
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cases  actual  conflicts  must  result.  As  vrill  be  seen  from 
the  illustrations  given  in  the  notes,  there  are  numerous 
exceptional  cases  in  which  the  courts  have  approved  in- 
terrogatories which  seemed  to  substantially  call  for  the 


mitted) ;  State  v.  Noakes,  70  Vt.  247, 

40  Atl.  249  (admitted) ;  whether  it 
was  possible  or  probable  under  the 
circumstances  that  a  person  could 
have  seen  the  oiject  or  heard  the 
sound  or  done  the  act  in  question: 
Kansas  C.  M.  &  B.  B.  Co.  v.  Weeks, 
:3.5  Ala.  614,  34  South.  3C  (ad- 
mitted); People  V.  Valliere,  123  Cal. 
576,  56  Pac.  433  (admitted) ;  People 
V.  Parley,  124  Cal.  594,  57  Pac.  571; 
Jones  V.  State,  44  Fla.  74,  32  South. 
793;  State  v.  Fontenot,  50  La.  Ann. 
537,  69  Am.  St.  Kep.  455,  23  South. 
634;  State  v.  Breaux,  104  La.  540, 
29  South.  222  (admitted)  ;  Baltimore 
0.  P.  E.  Co.  V.  Cooney,  87  Md.  261, 
39  Atl.  859'  (admitted);  Welch  v. 
Railway  Co.,  176  Mass.  393,  57  N.  B. 
668;  Lawlor  v.  Wolfif,  ISO  Mass.  448, 
62  N.  E.  973;  Purbush  v.  Maryland 
C.  Co.,  131  Mich.  234,  100  Am.  St. 
Eep.  605,  91  N.  W.  135;  Hamberg 
V.  St.  Paul  etc.  Ins.  Co.,  68  Minn. 
HSS,  71  N.  W.  388 ;  Fonda  v.  Railway 
Co.,  77  Minn.  336,  79  N.  W.  1043 
(admitted) ;  Olsen  v.  Railway  Co., 
152  Mo.  426,  54  S.  W.  470  (ad- 
mitted) ;  State  v.  Buralli,  27  Nev. 
41,  71  Pae.  532  (admitted) ;  Mc- 
Geary    v.    Railway    Co.,    21   E.    I.    76, 

41  Atl.  1007;  State  v.  Taylor,  57  S. 
C.  483,  76  Am.  St.  Eep.  575,  85  S. 
E.  729;  Rolling  v.  State,  136  Xla. 
126,  34  South.  348  (admitted); 
whether  certain  conduct  of  a  railroad 
company  in  the  management  of  its 
trains  was  re'asonahle  or  unreason- 
able: Hill  V.  Portland  etc.  R.  E.  Co., 
55  Me.  438,  92  Am.  Dec.  601;  Louis- 
ville &  N.  Ey.  Co.  V.  Hall,  87  Ala. 
708,  13  Am.  St.  Eep.  84,  4  L.  E.  A. 


710,  6  South.  277;  whether  the 
prisoner  was  insane:  Reed  v.  State, 
62  Miss.  405;  Bennett  v.  State,  57 
Wis.  69,  46  Am.  Eep.  26,  14  N.  W. 
912;  what  had  caused  the  death  or  a 
given  injury  for  which  the  action  was 
brought:  State  v.  Bowman,  78  N.  C. 
509;  whether  rape  had  been  com- 
mitted in  a  given  case :  Noonan  v. 
State,  55  Wis.  258,  12  N.  W.  379; 
whether  a  physician  had  or  had  not 
been  guilty  of  malpractice:  Hoener 
V.  Koch,  84  111.  408;  but  on  an  as- 
sumed state  of  facts  the  witness  may 
be  asked  whether  the  treatment  was 
proper  or  improper,  skillful  or  un- 
skillful: Jones  V.  Angell,  95  Ind. 
376;  Olmsted  v.  Gere,  100  Pa.  I'll; 
Wright  v.  Hardy,  22  Wis.  348; 
Twombly  v.  Leach,  11  Cush.  (Mass.) 
397;  whether  a  person  had  testament- 
ary capacity  or  the  capacity  to  make 
contracts :  Schneider  v.  Manning, 
121  111.  376;  Kempsey  v.  McGinniss, 
21  Mich.  123;  Gibson  v.  Gibson,  9 
Yerg.  (Tenn.)  329;  Fairchild  .. 
Baseomb,  35  Vt.  398;  Parrell  v. 
Brennan,  32  Mo.  328,  82  Am.  Dec. 
137;  but  it  has  been  held  proper  to 
ask  if  the  mind  and  memory  of  the 
testator  were  sufficiently  sound  to 
enable  him  to  know  and  understand 
the  business  in  which  he  was  .engaged 
at  the  time:  McClintock  \.  Curd,  32 
Mo. -411;  Piuney's  Will,  27  Minn. 
i:SO,  6  N.  W.  791,  7  N.  W.  144; 
Woodcock  V.  Johnson,  36  Minn.  217, 
30  N.  W.  894;  Melendy  v.  Spaulding, 
54  Vt.  517;  whether  certain  high- 
ways, bridges,  crossings  or  walks 
were  dangerous  or  safe:  Baker  v, 
Madison,  62  Wis.  137,  22  N.  W.  141, 
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opinion  of  the  expert  as  to  the  merits  of  the  controversy;^" 
and  it  may  be  conceded  that  it  is  sometimes  difficult  to 
frame  the  questions  in  such  manner  as  to  call  for  an  opin- 
ion based  merely  upon  assumed  facts,  and  to  thus  avoid 
the  objection  under  discussion.^^  But  the  overwhelming 
weight  of  authority  sustains  the  rule  already  declared,  on 
the  obvious  ground  that  the  expert  is  not  called  upon  to 
perform  any  part  of  the  functions  of  the  judge  or  the  jury. 
On  the  contrary,  his  testimony  in  connection  with  all  other 
testimony  in  the  case  must  be  weighed  by  the  tribunal  to 
which  the  final  decision  is  submitted.^^  Although  cases 
almost  without  limit  might  be  cited  which  recognize  the 
principle  that  an  expert  cannot  be  called  upon  to  give  opin- 


583;  Kelley  v.  Fond  du  Lac,  31  Wis. 
179;  Weeks  v.  Town  of  Lyndon,  54 
"Vt.  638;  Bliss  v.  Wilbraham,  8  Allen 
(Mass.),  564;  Stillwater  Turnpike 
Co.  V.  Coover,  26  Ohio  St.  520; 
Brown  v.  Cape  Girardeau  etc.  Co., 
S9  Mo.  152,  1  S.  W.  129;  Topeka  v. 
Sherwood,  39  Kan.  690,  18  Pae.  933; 
Barnes  v.  Newton,  46  Iowa,  567; 
Fairbury  y.  Bogers,  98  111.  554; 
Yeaw  V.  WiUiams,  15  B.  I.  20,  23 
Atl.  33.  Other  eases  in  which  the 
question  has  arisen  and  which  con- 
tain useful  discussions  are:  Taylor  v. 
Monroe,  43  Conn.  36;  Laughlih  v. 
Street  By.  Co.,  62  Mich.  220,  28  N. 
W.  873;  Cross  v.  Lake  Shore  By. 
Co.,  69  Mich.  363,  13  Am.  St.  Eep. 
399,  37  N.  W.  ■  361.  See,  also,  Mil- 
ler V.  Boone  Co.,  95  Iowa,  5,  63  N. 
W.  352.  See  note  to  Baltimore  etc. 
Co.  V.  CasseU,  59  Am.  Eep.  176; 
whether  a  child  of  a  given  age  was 
capable  of  exercising  ordinary  care: 
Lynch  v.  Smith,  104  Mass.  52,  6  Am. 
Eep.  188. 

The  following  are  also  interesting 
illustrative  cases:  Brandon  v.  Prog- 
ress Distilling  Co.,  167  Ala.  365,  52 
South.  640;  Pinnell  v.  Cleveland  ete. 
Evidence  II — 58 


E.  Co.,  146  lU.  App.  150;  Aetitis  v. 
Spring  Val.  Coal  Co.,  160  111.  App. 
497;  Evans  v.  Philadelphia  etc.  B. 
Co.,  1  Boyee  (Del.),  562,  77  Atl.  831; 
Arnd  v.  Ayleswort'h,  145  Iowa,  185, 
123  N.  W.  1000;  WyckofE  v.  Kerr, 
24  S,  D.  241,  123  N.  W.'  733;  Geiger 
v.  Kis^r,  47  Colo.  297,  107  Pac.  267; 
Werten  v.  K oosa,  169  Ala.  258,  53 
South.  98;  Farley  v.  Colver,  113 
Md.  379,  77  Atl.  589;  Eussell  v. 
Lpuisville  etc.  B.  Co.  (Ky.),  124  S. 
W.  841;  Louisville  etc.  E.  Co,  v. 
Willis,  58  Fla.  307,  51  South.  134; 
Cincinnati  etc.  E.  Go.  v.  Cook,  45 
Ind.  App.  401,  90  N;  E.  1052;  Koppe 
V.  Koppe,  57  Tex.  Giv.  App.  204,  122 
S.  W.  68.  ^ 

30  Johnson  v.  Central  Vermont  E. 
Co.,  56  Vt.'70'7;  Clark  v.  State,  12 
Ohio,  483,  40  Am.  Dec.  481;  Gardi- 
ner V.  People,  6  Park.  C.  C.  (N,. 
Y.)  1.55,  202;  People  v.  Qark,  33 
Mich.  112;  Davis  v.  State,  38  Md. 
15. 

31  People  V.  Lake,  12  N.  Y.  358. 
See,  also,  White  v.  Bailey,  10  Mich. 
155. 

32  See  cases  cited  under  §  372, 
ante. 
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ions  determining  the  merits  of  the  case,  or  to  weigh  con- 
flicting evidence  or  judge  the  credibilitj-  of  testimony,  such 
witnesses  are  constantly  allowed  to  state  their  opinions 
based  upon  facts  within  their  own  knowledge  or  facts  as- 
sumed in  hypothetical  questions. ^^  If  the  hypothetical 
question  properly  presents  the  fact  which  the  evidence 
tends  to  prove,  and  does  not  call  upon  the  witness  to  recon- 
cile conflicting  evidence  or  to  pass  upon  the  merits  of  the 
case,  a  wide  range  may  be  given  by  the  court,  and  a  liberal 
discretion  allowed  as  to  its  form.  The  object  of  all  ques- 
tions to  experts  should  be  to  obtain  their  opinion  as  to  the 
matter  of  skill  or  science  which  is  in  controversy,  and  at  the 
same  time  to  exclude  their  opinions  as  to  the  effect  of  the 
evidence  in  establishing  controverted  facts.  Questions 
adapted  to  this  end  may  be  in  a  great  variety  of  forms. 
If  they  require  the  witness  to  draw  a  conclusion  of  fact, 
they  should  be  excluded.^* 

§  374  (376).  Opinions  based  upon  testimony  heard  or 
read  by  the  expert. — Opinions  based  upon  testimony  heard 
or  read  by  the  expert  are  undoubtedly  open,  ia  the  great 
majority  of  cases,  to  the  objection  that  the  witness,  how- 
ever conscientious,  will  not  found  his  opinion  upon  all  the 
facts,  but  only  upon  those  which  his  belief  warrants  him  in 
assimilating.  It  is,  no  doubt,,  the  better  practice  to  so 
frame  the  question  that  the  expert  has  only  to  assume  the 
truth  of  the  facts  therein  stated.  When  he  is  called  upon 
to  form  an  opinion  upon  testimony  which  he  has  heard  or 
read,  there  is  danger  that  the  witness  in  arriving  at  a  con- 
clusion will  unconsciously  pass  upon  the  weight  or  credi- 
bility of  the  evidence ;  that  in  determining  the  facts  proved, 
he  will  in  effect  usurp  the  province  of  the  jury.  Ques- 
tions calling  upon  the  witness  to  form  an  opinion  based  on 
the  evidence  which  he  has  heard  have  often  been  rejected.^* 

33  See  §367,  ante.  49  N.  Y.   42;   Omaha  etc.  E.  Co.  v. 

34  Hunt  y.  Lowell  Gas  Light  Co.,       Brady,  39  Neb.  27,  57  N.  W.  767. 

B  Allen    (Mass.),   169,   85   Am.   Dec.  35  Sills  v.  Brown,  9  Car.  &  P.  601; 

697;  Filer  v.  New  York  Cent.  E.  Co.,      State    v.    Bowman,    78    N.    C.    509; 
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In  several  jurisdictions  it  is  permitted  to  the  trial  court,  in 
its  discretion,  and  as  a  matter  of  convenience,  to  allow  tlie 
hypothesis  to  be  put  to  the  witness  by  refeirring  him  to  the 
testimony  if  he  has  heard  it,  instead  of  requiring  the  coun- 
sel to  recapitulate  it,  predicating  'the  inquiries  upon  the 
facts  heard  or  read  by  the  witness  being  true.^®  This  mode 
of  examination  is  clearly  inadmissible  if  there  are  incon- 
sistencies or  discrepancies  in  the  testimony  of  the  witness 
'or  witnesses.^''  But  the  hypothetical  question  need  not  re- 
capitulate the  facts  proven  in  all  cases.  Thus,  if  the  expert 
has  heard  a  deposition  read,  or  has  heard  the  testimony 
of  a  witness,  or  even  of  several  witnesses  in  which  no  con- 
flict appears,  and  if  such  testimony  is  not  voluminous,  he 
may  give  an  opinion  based  on  the  assumption  that  such  evi- 
dence is  true;^*,  and  when  there  is  no  conflict  as  to  the  ma- 


Smith  V.  Hiekenbottom,  57  Iowa, 
733,  11  N.  W.  664;  Butler  v.  St. 
Louis  Life  Ins.  Co.,  45  Iowa,  93; 
Woodbury  v.  Obear,  7  Gray  (Mass.), 
467;  Elgin,  A.  &  S.  T.  Go.  v  Wilson, 
217  111.  47,  75  N.  E.  436.  See  § 
372,   ante. 

36  St.  Louis  etc.  R.  Co.  v.  Lyman, 
57  Ark.  512,  22  S.  W.  170;  Rowland 
V.  Oakland  ete.  B.  Co.,  110  Cal.  513, 
42  Pae.  983;  Louisville  etc.  E.  Co. 
V.  Falvey,  104  Ind.  409,  3  N.  E.  389, 
4  N.  E.  908;  Doherty  v.  Des  Moines 
E.  Co.,  144  Iowa,  26,  121  N.  W.  690; 
State  V.  Murray,  83  Kan.  148,  110 
Pae.  103;  Hanraban  v.  Baltimore, 
114  Md.  517,  80  Atl.  312  (which  con- 
tains several  useful  rulings  by 
Pearce,  J.) ;  Greene  v.  Boston  etc. 
E.  Co.,  207  Mass.  467,  93  N.  E.  837; 
Joslin  V.  Grand  Eapids  etc.  Co.,  53 
Mioh.  322,  19  N.  W.  17;  Crozier  v. 
Minneapolis  etc.  E.  Co.,  106  Minn. 
77,  118  N.  W.  256;  Meily  v.  St. 
Louis  etc.  E.  Co.,  215  Mo.  567,  114 
S.  W.  1013;  Perkins  v.  Concord  R. 
E.,  44  N.  H.  223;  People  v.  Youngs, 
151  N.  Y.  210,  45  N.  E;  460;  Wal- 


ters V.  Eottk,   18  N.   D.  45,   115  N. 

W.  511;  The  Clipper  v.  Logan,  IS 
Ohio,  375;  Davis  v.  State,  54  Tex. 
Cr.  236,  114  S.  W.  366;  McKinstry 
V.  Collins,  74  Vt.  147,  52  Atl.  438; 
Davey  v.  Janesville,  111  Wis.  628, 
87  N.  W.  813;  Eastern  Transporta- 
tion Line  v.  Hope,  95  XJ.  S.  297,  24  L. 
Ed.  477. 

ST  Guiterman  v.  Liverpool  etc. 
Co.,  83  N.  Y.  358.  Where  the  evi- 
dence is  conflicting,  see  §  372  et  seq., 
ante. 

38  MeCollum  v.  Seward,  62  N.  Y. 
316;  Eex  v.  Searle,  1  Moody  &  B. 
75;  Negro  Jerry  v.  Townshend,  9 
Md.  145;  Biirnside  v.  Town  of  Ever- 
ett, 186  Mass.  4,  71  N.  E.  82;  Hunt 
V.  Lowell  Gas  Light  Co.,  8  Allen 
(Mass.),  169,  85  Am.  Dec.  697; 
Wright  V.  Harry,  22  Wis.  348;  Dick- 
enson V.  Eifcohburg,  13  Gray  (Mass.), 
546;  Storer's  Will,  28  Minn.  9,  8  N. 
W.  827;  Jones  v.  Railway  Co.,  43 
Minn.  279,  45  N.  W.  444;  State  v. 
Cole,-  94  N.  C.  958;  Bennett  v.  State, 
5   Wis.   69,  46'  Am.   Rep.   26,   14  N. 
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terial  facts,  the  question  need  not  be  hypothetical  in  form.^" 
The  witness  is  allowed  to  give  an  opinion  from  the  evidence 
in  such  cases  upon  the  ground  that,  by  the  terms  of  the 
question,  the  witness  is  required  to  assume  that  the  facts 
given  in  testimony  are  true ;  and  he  is  not  required  to  draw 
any  other  conclusions  or  inferences  as  to  the  facts.""*  It  is 
almost  unnecessary  to  add  that  nonexperts  cannot  be  asked 
for  an  opinion  on  facts  testified  to  by  other  witnesses;*' 
and  that  an  expert  may  not  be  asked  to  express  an  opinion 
upon  an  opinion  of  some  other  person.*^  On  the  other 
hand,  there  are  decisions  which  regard  any  question,  other 
than  the  hypothetical  one  recapitulating  the  facts,  as  ob- 
noxious and  for  good  reasons  unsafe.*^  A  recent  Cali- 
fornia case  contains  many  of  these  reasons,  supported  by 
excellent   authority.**    After   pointing   out  that,  however 


W.  912.  In  such  cases  it  suffices  if 
lie  has  heard  all  the  material  testi- 
mony: Carpenter  v.  Blake,  2  Lans. 
(N.  Y.)  206;  Hand  v.  Brookline,  126 
Mass.  324;  Davis  v.  State,  38  Md. 
15;  State  v.  Hayden,  51  Vt.  296; 
State  V.  Medlieott,  9  Kan.  257.  It 
is  not  proper  for  this  purpose  to 
read  from  the  minutes  of  counsel: 
Thayer  v.  Dayis,  38  Vt.  163.  And 
■when  the  question  is  limited  to  a 
part  of  the  evidence,  it  must  be 
neither  broad  nor  vague:  Hanrahan 
V.  Mayor  etc.  of  Baltimore,  114  Md. 
517,  80  Atl.  312;  and  when  the  ques- 
tion does  not  assume  that  the  wit- 
ness heard  all  the  testimony,  and  it 
does  not  appear  what  part  he  did 
hear,  it  is  properly  disallowed:  La 
Ijonde  V.  Trans.  St.  Mary's  Trac- 
tion Co.,  145  Mich.  77,  108  N.  W. 
365. 

39  Cincinnati  Mut.  Ing.  Co.  v. 
May,  20  Ohio,  211;  Tefft  v.  Wilcox, 
6  Kan.  46;  Page  v.  State,  61  Ala. 
16;  Bishop  v.  Spining,  38  Ind;  143; 
Guiterman  v.  Liverpool  etc.  Co.,  83 
N.  Y.  358;  State  v.  Klinger,  46  Mo. 


224;  Carpenter  v.  Blake,  2  Lans. 
(N.  Y.)  206;  Coyle  v.  Common- 
wealth, 104  Pa.  117;  Henry  v.  Hall, 
13  111.  App.  343. 

40  Hunt  V.  Lowell  Gas  Light  Co., 
8  Allen  (Mass.),  169,  85  Am.  Dee. 
697.     See  cases  cited,  supra. 

*i  Gracy  v.  Atlantic  etc.  E.  Co., 
53  Fla.  350,  42  South.  903. 

*2  Barber's,  Appeal,  63  Conn.  393, 
22  L.  K  A.  90,  27  Atl.  973. 

■43  People  V.  Le  Doux,  156  Cal. 
535,  102  Pac.  517;  Barber's  Appeal, 
supra;  Central  of  Georgia  K.  Co.  v. 
McClifford,  120  Ga.  90,  47  S.  E.  590; 
Elgin  etc.  Tract.  Co.  v.  Wilson,  217 
111.  47,  75  N.  E.  436;  Ditton  v.  Hart, 
175  Ind.  181,  93  N.  E.  961;  D'Arcy 
V.  Catherine  Lead  Co.,  155  Mo.  App. 
266,  133  S.  W.  1191;  Shoemaker  v. 
Elmer,  70  N.  J.  L.  710,  58  Atl.  940; 
In  re  Snelling,  136  N.  Y.  515,  32  N. 
E.  1006;  Williams  v.  State,  37  Tex. 
Cr.  348,  39  S.  W.  687;  Manufactur- 
ers' Ace.  etc.  Co.  V.  Dorgau,  58  Fed. 
945,  22  L.  E.  A.  620,  7  C.  C.  A.  581. 

4*  People   V.   Le   Doux,  supra. 
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unsatisfactory  the  metliod  of  recapitulating  the  facts 
may  be,  it  is  less  objectionable  than  the  general  question 
founded  on  the  evidence,  Henshaw,  J.,  summarizes  the  ob- 
jections to  that  form  of  question :  1.  It  assumes  that  every 
fact  which  the  witness  has  heard  is  in  his  mind,  while  some 
may  have  been  forgotten.  2.  It  allows  the  expert  to  as- 
sume that  unstated  evidence  upon  which  he  bases  his  opin- 
ion has  been  proved  to  his  satisfaction,  while,  to  the  minds 
of  the  jurors,  it  may  not  have  been  proved  at  all.  3.  It 
permits  the  expert  to  base  his  opinion  upon  some  unde- 
clared ^fact^r  set  of  facts,  to  which  he  may  give  great 
weight,  yet  wEi6hr-in  the  minds  of  the  jurors  may  be  entitled 
to  little  or  no  consideration  whatever.  4.  It  makes  it  im- 
possiblevfor  the  jury  ever  to  determine  upon  precisely  what 
facts  the  expert  has  based  his  opinion,  and  thus  makes  it 
forever  impossible  for  them  to  say  what  weight  should  be 
accorded  to  that  opinion.*^  In  a  Michigan  case  we  find, 
"An  expert  can  never  be  safely  permitted  to  state  that  he 
has  heard  or  read  the  testimony  of  a  witness  or  witnesses, 
and  then  base  his  opinion  upon  such  testimony,  without 
stating  the  particular  points  of  the  evidence,  the  facts  upon 
which  he  rests  his  conclusion.  There  is  no  reputable  au- 
thority for  any  such  method  of  examining  an  expert  wit- 
ness."*^ In  a  New  York  case*^  occurs  the  following: 
"We  think  it  is  not  competent  in  any  case  to  predicate  a 
hypothetical  question  to  an  expert  upon  all  of  the  evidence 
in  the  case,  whether  he  has  heard  it  all  or  not,  upon  the  as- 
sumption that  he  then  recollects  it,  for  it  would  then  be 
impossible  for  the  jury  to  determine  the  facts  upon  which 

45  "And   in   this   view,"   says   the  the   jurors    may   hold   that   the   evi- 

learned     judge,     "it     matters     not  dence  offered  is  insufficient  to  prove 

whether  the  evidence  in  the  case  be  some     particular     fact."     See,     also, 

actually     conflicting     or     not.     The  Keyes-Marshall  etc.  Co.  v.  St.  Louis 

vice  still  remains,  if  it  be  said  that  etc.  B.  Co.,  105  Mo.  App.  556,  80  S. 

the   evidence   is   unconflicting,  since  W.  53. 

it    is    for    the    jurors   alone    to    say  *6  People  v.  Aiken,  66  Mich.  460, 

what  weight  s.hall  be  given  to  this,  11  Am.  St.  Bep.  512,  3.3  N.  W.  821. 

or  that,  or  the  other  evidence  tend-  47  People  v.  McElvaine,  121  N.  Y. 

ing  to  establish  a  given  fact.     And  250,  18  Am.  St.  Bep.  820,  24  N.  E. 

where  the  evidence  is  unconflicting,  465. 
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the  witness  based  his  opinion,  and  whether  such  facts  were 
proved  or  not. ' '  The  California  case  cited,  however,  some- 
what modifies  the  sweeping  condemnation  of  the  question 
' '  upon  the  evidence, ' '  by  stating  that  it  must  not  be  under- 
stood as  saying  that  every  departure  from  that  method 
involves  error,  necessitating  the  reversal  of  a  case.  Cases 
may  arise  where  the  facts  upon  which  the  opinion  is  sought 
are  simple,  salient  and  few.  If  it  be  made  to  appear  that 
the  expert  has  heard  the  testimony  by  which  those  facts 
have  been  presented,  it  would  not  necessarily  be  held  error 
that  he  was  asked  to  state  his  opinion  upon  those  facts, 
without  a  restatement  of  them.*^  But  the  danger  in  a 
departure  from  the  approved  procedure  is  that,  in  the 
generality  of  cases,  the  facts  themselves  are  in  question, 
and  disputes  are  numerous  and  complicated,  and,  under 
these  circumstances,  injury  may  be  worked  to  a  litigant 
by  an  adverse  expert  opinion  so  adduced. 

§  375  (377).    Opinions  based  on  personal  knowledge. — 

It  has  now  been  sufficiently  established  that  in  asking  a  ques- 
tion of  an  expert  witness,  it  is  necessary  to  base  such  ques- 
tion upon  a  hypothesis  of  fact,  either  expressed  in  the 
question,  or  founded  in  the  evidence  already  before  the 
jury,  well  recognized  and  easily  grasped ;  and  that  an  ex- 
pert cannot  be  called  upon  to  give  an  opinion  upon  facts 
in  his  mind  and  undisclosed,  or  upon  matters  in  part  vsdthin 
his  observation  and  in  part  derived  from  others,  but  such 
facts  must  be  stated  to  him  hypothetically,  and  his  conclu- 
sion therefrom  obtained.  Or,  that,  in  other  words,  when 
the  expert  has  not  personal  knowledge  of  the  facts,  the 
questions  calling  for  his  opinion  should  be  hypothetical  in 
form.***  Bixt_itJ^_nDi.  necessary  that  the  question  should 
be  hypothetical  in  form  when  the  opiiiion- of  4he  witness 
is~traBBrl7Tio^  upon  assumed  facts,  but  upon  his  personal 

•is  Howland    v.    Oaklanti     etc.    R.  ern    Union    Tel.    Co.    v.    Morris,    67 

Co.,  115  Cal.  487,  47  Pac.  255.  Kan.  410,  7;',  Pae.  108;  Elgin,  A.  & 

49  SoTithern  Bell   Tel.   Co.   v.   Jor-  S.   Traction   Co.   v.   Wilson,   217  111. 

dan,  87  Ga.  69,  13  S.  E.  202;  West-  47,  75  N.  E.  436. 
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kunwledge^  or  obserYations.^"  A  familiar  illustration  of 
this  practice  is  where  a  physician  is  called  to  give  his  opin- 
ion as  to  the  mental  or  physical  condition  of  one  whom 
he  has  examined.^'  Evidence  of  this  character  is  often 
given  upon  subjects  requiring  medical  knowledge  and 
science,  but  it  is  by  no  means  limited  to  that  class  of  cases. 
It  is  competent  upon  the  question  of  the  value  of  land;^^ 
or  as  to  the  value  of  a  particular  breed  of  horses  ;^^  or  upon 
the  value  of  the  professional  services  of  a  lawyer;^*  or  on 
the  question  of  negligence  in  moving  a  vessel,^°  or  on  the 
necessity  of  a  jettison,^'  or  in  the  case  of  experienced  navi- 
gators on  questions  involving  nautical  skill.^'^  But  in  cases 
where  the  opinion  of  an  expert  is  based  upon  his  personal 
knowledge  of  the  facts,  such  facts  should  be  first  stated  by 
Mm  so  that  the  court  and  jury  may  determine  whether  the 
alleged  facts  on  which  the  conclusions  are  based  are  real, 


50  St.  Louis  etc.  R.  Co.  v.  Lyman, 
57  Ark.  512,  22  S.  W.  170;  People  v. 
Wilkins,  158  Cal.  530,  111  Pac.  612; 
Dunham's  Appeal,  27  Conn.  192; 
Louisville  etc.  B.  Co.  v.  Falvey,  104 
Ind.  408,  3  N.  E.  389,  4  N.  E.  908; 
Guinn  v.  Iowa  etc.  R.  Co.,  131  Iowa, 
680,  109  K  W.  209;  Hunter  v.  Ith- 
aca, 141  Mich,  539,  105  N.  W.  9; 
Masteller  v.  Great  Northern  R.  Co.,  . 
103  Minn.  244,  114  N.  W.  757;  State" 
V.  Wright,  134  Mo.  404,  35  S.  W. 
1145;  Brown  v.  Huffard,  69  Mo.  305; 
Perkins  vrConcord  R.  R.,  44  N.  H. 
223;  People  v.  Koerner,  ,117__App. 
Div.  40,  102  N.  Y.  Supp.  93;  Bel- 
linger V.  New  York  etc.  R.  Co.,  23 
N.  Y.  42;  The  Clipper  v.  Logan,  IS 
Ohio,  375;  Belief ontaine  etc.  R.  Co. 
V.  Bailey,  11  Ohio  St.  333;  Bonner 
V.  Mayfield,  82  Tex.  234,  18  S.  W. 
305;  MaKinstry  v.  Collins,  74  Vt. 
147,  52  Atl.  438;  Davey  v.  Janes- 
ville,  111  Wis.  628,  87  N.  W.  813; 
Eastern  Transp.  Line  v.  Hope,  95  XT. 
S.  297,  24  L.  Ed.  477. 


Bl  State  V.  Pelter,  25  Iowa,  67; 
Bellefontaine  etc.  B.  Co.  v.  Bailey, 
supra;  McNaghten's  Case,  10  Clark 
&  P.  211,  8  Eng.  Reprint,  718.  See 
§  378,  post. 

52  Clark  V.  Baird,  9  N.  Y.  183; 
Bearss  v.  Copley,  10  N.  Y.  93. 

53  Harris  v.  Panama  B.  R.  Co.,  36 
N.  Y.  Sup.  Ct.  373. 

Jackson  v.  New  York  Cent.  R. 
Co.,  2  Thomp.  &  C.  (N.  Y.)  653. 

55  Moore  v.  Westervelt,  9  Bosw. 
(N.  Y.)   558. 

56  Price  V.  Hartshorn,  44  N.  Y. 
94,  4  Am.  Rep.  645. 

57  Walsh  V.  Washington  Marine 
Ins.  Co.,  32  N.  Y.  427.  See,  also, 
Drouin  v.  Wilson,  80  Vt.  335,  13 
Ann.  Cas.  93,  67  Atl.  826,  where  a 
carpenter  of  thirty  years'  standing, 
who  had  had  some  experience  in  set- 
ting and  repairing  plate-glass  win- 
dows, was  treated  as  an  expert.  See, 
also,  generally,  §  368,  ante,  and  as  to 
nautical  matters,   §   385,  post. 
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and  vp^hether  they  justify  his  conclusions.^*  In  several  of 
the  cases  last  cited,  questions  were  held  improper  because 
no  foundation  had  thus  been  laid.  The  facts  on  which  his 
opinion  is  based  should  have  logical  connection  with  the 
facts  under  inquiry.^^  There  is,  nevertheless,  an  irre- 
concilable conflict  on  the  point,  but  the  weight  of  authority 
is  with  the  proposition  as  stated  above.  As  against  the 
minority,  the  opinion  of  the  United  States  supreme  court"* 
completely  outweighs  the  opposite  doctrine  in  point  of  rea- 
soning. A  physician  was  asked,  "Doctor,  have  you  formed 
any  opinion,  from  your  uncle's  general  condition  of  health 
and  the  conditions  disclosed  by  his  brain  at  this  investi- 
gation, and  from  all  you  know  about  him  yourself,  what  his 
condition  of  mind  was?"  To  that  portion  of  the  question 
which  called  for  an  opinion  from  the  witness  from  "all 
that  you  know  about  him  yourself,"  objection  was  made 
and  sustained.  Chief  Justice  Fuller  said:  "We  agree  with 
the  court  of  appeals  that  the  trial  court  did  not  err  in  hold- 


5S  Burns  v.  Barenfield,  84  Ind. 
43;  Louisville  By.  Co.  v.  Palvey,  104 
Ind.  409,  3  ■  N.  E.  389,  4  N.  B. 
908;  Van  Deusen  v.  Newcomer,  40 
Mich.  90;  Keid  v.  Piedmont  etc. 
Life  Ins.  Co.,  58  Mo.  421;  Dickinson 
V.  Barber,  9  Mass.  225,  6  Am.  Dec. 
58;  Hitchcock  v.  Burgett,.  38  Mich. 
50'1;  Flannagan  v.  State,  106  Ga. 
109,  32  S.  E.  80;  State  v.  Simonis,  39 
Or.  Ill,  65  Pac.  595;  Easier  v.  Rail- 
way Co.,  59  S.  C.  311,  37  S.  E.  938; 
Sauntman  v.  Maxwell,  154  Ind.  114, 
54  N.  E.  397;  Parrott  v.  Common- 
wealth, 20  Ky.  Law  Eep.  761,  47  S. 
W.  452;  Chandler  v.  Barrett,  21  La. 
Ann.  58,  90  Am.  Dec.  701;  Van  Deu- 
sen V.  Newcomer,  40  Mich.  90;  Scott 
V.  Hay,  90  Minn.  304,  97  N.  W.  106; 
Kinney  v.  Brotherhood  of  Am.  Yeo- 
men, 15  N.  D.  21,  106  N.  W.  44; 
State  V.  Simonis,  39  Or.  Ill,  65  Pac. 
595;  Gibson  v.  Gibson,  9  Yerg. 
(Tenn.)  329;  Bryan  Press  Co.  v. 
Houston  etc.  B.  Co.  (Tex.  Civ.),  110 


S.  W.  99;  Foster  v.  Fidelity  etc. 
Co.,  99  Wis.  447,  40  L.  R.  A.  833,  75 
N.  W.  69;  Stewart  v.  Sloss-SheflEleld 
Steel  etc.  Co.,  170  Ala.  544,  Ann. 
Cas.  1912D,  815,  54  South.  48;  Clark 
v.  State,  12  Ohio,  483,  40  Am.  Dec. 
481;  Fowlie  v.  McDonald,  82  Vt. 
230,  72  Atl.  989;  Baub  v.  Carpenter, 
187  TJ.  S.  159,  47  L.  Ed.  119,  23  Sup. 
Ct.  Eep.  72;  Pyke  v.  Jamestown,  15 
N.  D.  157,  107  N.  W.  359.  If  a  phv- 
sieian  gives  an  opinion  as  to  the 
sanity  of  a  person,  the  symptoms 
and  circumstances  should  be  stated: 
Hathoin  v.  King,  8  Mass.  371,  5 
Am.  Dec.  106.  See  note  on  "Neces- 
sity That  Expert  Witness  State 
Facts  upon  Which  His  Opinion  ia 
Based,"  to  People  v.  Faber,  20  Ann. 
Cas.  883. 

69  Taylor  v.  Sutherland,  24  Pa. 
333;  Moore  v.  State,  17  Ohio  St.  521. 

60  Baub  V.  Carpenter,  187  U.  S. 
159,  47  L.  Ed.  119,  23  Sup.  Ct.  Bep. 
72. 
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ing  that  portion  of  the  question  objectionable,  and,  if  so, 
the  question  as  framed  could  not  properly  have  been  al- 
lowed to  be  propounded,  though  caveators  were  left  free 
to  put  it  with  the  objectionable  words  omitted.  Clearly  the 
opinion  of  the  witness  from  facts  he  did  not  disclose  was  in- 
admissible. If  he  knew  anything  about  the  deceased  other 
than  what  he  had  stated,  which  aided  him  in  arriving  at  a 
conclusion,  that  knowledge  should  have  beeii  developed. 
In  that  particular  the  question  assumed  the  existence  of 
facts  for  which  there  was  no  foundation  in  the  evidence." 
The  reason  for  the  opposing  view  is  that  such  facts  may  be 
brought  out  on  cross-examination,  but  that  position  over- 
looks the  possibility  of  the  opinion  being  ill-founded,  and 
the  facts  not  being  so  brought  out.  The  view  that  the  bald 
statement  of  the  opinion  may  be  expressed  is  nevertheless 
fairly  supported,  and  in  a  recent  New  York  case  ^'  is  em- 
phasized by  the  citation  of  another  New  York  case  in 
support.'^  But  that  case  says:  "It  is  undoubtedly  the 
better  practice  to  require  the  witness  to  state  the  circum- 
stances of  his  examination,  and  the  facts,  symptoms  or  in- 
dications upon  which  his  conclusion  is  based  before  giving 
the  opinion  to  the  jury."  On  the  whole,  then,  notwith- 
standing the  respectable  authorities  which  support  the  view 
that  the  opinion  of  an  expert  witness,  based  upon  his  own 
observations,  is  admissible  without  a  statement  of  the  facts 
upon  which  it  is  based,^^  the  better  law  undoubtedly  is  with 
the  majority  which  calls  for  the  statement  of  the  facts, 
if  for  no  other  reason  than  that  of  the  unanswerable  argu- 
ment of  Fuller,  C.  J.,  that  when  the  witness  states  a  con- 
clusion on  facts  which  he  alone  knows,  and  does  not  dis- 

81  People  V.  Faber,  199  N.  Y.  256,  382,   74   N.   E.   939;    Brown   v.   Huf- 

20  Ann.  Cas.  879,  92  N.  E.  674.  fard,  69  Mo.   305;   People  v.  Young, 

62  People  V.  Youngs,  151  N.  Y.  supra;  State  v.  Eoote,  58  S.  C.  218, 
210,  45  N.  E.  460.  36   S.   E.  551;   Borabaek   v.   Pennsyl- 

63  Lodge  T.  Lodge's  Will,  2  Houst.  vania  Co.,  58  Conn.  292,  20  Atl.  465. 
(Del.)  418;  State  v.  Pelter,  23  Iowa,  In  the  useful  note  to  People  v.  Faber, 
67;  Morrow  v.  National  etc.  Assn.,  20  Ann.  Cas.  883,  some  of  these  cases 
12!)  Iowa,  633,  101  N.  W.  468;  Com-  are  challenged  hj  references  to 
monwealtli    t.     Johnson,     188     Mass.  others  in  the  same  jurisdiction. 


§  376  (378)  THE  LAW  OF  BVIDEITCE  IN  CIVIL  CASES.  92? 

close,  there  is  an  assumption  of  the  existence  of  facts  for 
which  there  is  no  evidentiary  foundation.  Such  a  position 
is,  of  course,  not  sustainable. 

§  376,(378).  Opinions  based  upon  hearsay — Conclu- 
sions of  law,  etc. — The  exclusion  of  hearsay  finds,  of  course, 
no  exception  in. the  testimony  of  expert  witnesses.  As  a 
fact,  it  would  be  open  to  more  serious  objection  from  them 
than  from  other  witnesses,  seeing  that  they  must  form 
their  judgment  upon  the  facts  assumed  for  the  hypo- 
thetical questions  put  to  them.  So  that  while,  as  we  have 
seen,  the  opinions  of  experts  may  in  some  cases  be  based 
upon  personal  knowledge  gained  from  their  own  observa- 
tion or  examination,  they  cannot  give  in  evidence  opinions 
based  upon  information  gained  from  the  stateinents  of 
others  outside  the  courtroom,  since  in  such  case  the  opin- 
ions would  depend  upon  hearsay.^*  Thus,  when  a  medical 
witness  is  examined  as  an  expert,  his  opinion  is  inadmis- 
sible if  based  upon  the  declaration  of  nurses  or  other 
physicians,  made  out  of  eourt,"^  although,  on  grounds  else- 
where discussed,  the  declarations  of  the  patient  may,  under 
proper  limitations,  form  a  part  of  the  basis  of  such  opin- 
ions."* This  was  well  illustrated  in  a  Wisconsin  case, 
where  a  physician  was  allowed  to  state  whether  in  his 

64  Polk  V.  State,  36  Ark.  117;  Louisville  etc.  Ey.  Co.  v.  Shires,  lOS 
Baltimore    &    O.    R.    Go.    v.    Shipley,       111.  617. 

39  Md.   251;   Hurst  v.  Chicago  &  E.  66  Quaife  v.  Chicago  &  N.  W.  Ry. 

I.  etc.  E.  Co.,  49  Iowa,  76;   Manna-  Co.,  48  Wis.  513,  33  Am.  Eep.  S21,  i 

gan  V.  State,  106  Ga.   109,  32  S.  E.  N.    W.    658;    Louisville    Ey.    Co.    v. 

80.  Snyder,    117    Ind.    435,    10    Am.    St. 

65  Heald  v.  Thing,  45  Me.  392;  Eep.  60,  3  L.  E.  A.  434,  20  N.  E. 
Wood  V.  Sawyer,  Phill.  L.  (61  N.  C.)  284;  Illinois  Central  E.  Co.  ^. 
251;  Wetherbee  t.  Wetherbee,  38  Vt.  Sutton,  42  HI.  438,  92  Am.  Dec.  81; 
454;  Hunt  v.  State,  9  Tex.  App.  Louisville  Ey.  Co.  v.  Falvey,  104  Ind. 
166;  Louisville  etc.  Ey.  Co.  v.  409,  3  N.  B.  389,  4  N.  E.  908;  Wil- 
Shires,  108  HI.  617.  It  must  be  son  v.  Granby,  47  Conn.  59,  36  Am. 
founded  on  his  personal  knowledge  Eep.  51;  Caldwell  v.  Murphy,  UN. 
or  on  a  hypothetical  question:  Y,  416;  Denton  v.  State,  1  Swan 
Grand  Eapids  etc.  R.  Co.  \.  Hunt-  (Tenn.),  279;  Atchison  Ey.  Co.  v. 
ley,  38  Mich.  537,  31  Am.  Rep.  321;  .lohns,  36  Kan.  769;  Hatch  v.  Fuller, 
Hunt    v.    State,    9    Tex.    App.    166;  131  Mass.  574.     See  §  349  ante. 
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opinion  a  party  suffered  pain,  judging  from  an  e:!iaminatipn 
he  had  made  and  from  what  she  said.^'^  The  trial  court 
has  some  discretion  in  regard  to  the  form  of  questions  to 
be  propounded  to  an  expert,  but  such  discretion  has  never 
been  extended  so  as  to  allow  an  expert  to  take  into  account, 
in  answering  a  question,  unsworn  statements  of  facts 
gleaned  apart  from  the  trial.®^  On  the  general  principle 
already  stated  tha;t  experts  cannot  take  the  place  of  the 
court  or  jury,  it  is  obvious  that  questions  should  not  call 
for  their  opinions  upon  conclusions  of  law,^^  or  as  to  ab- 
stract questions  of  morals  or  duty,'"^  or  as  to  mere  matters 
of  speculation,''^  or  as  to  whether  they  agree  with  or  differ 


67  Quaife  V.  Chicago  &  N.  W.  Ey. 
Co.,  48  Wis.  513,  33  Am.  Rep.  821,  4 
N.  "W.  658.  But  the  opinion  eannot 
be  based  upon  his  own  observation 
and  the  statements  of  third  persons: 
Heald  v.  Thing,  45  Me.  392. 

88  Cobb  V.  United  Engineering  etc. 
Co.,  191  N.  Y.  475,  84  N.  E.  395. 

69  Gage  V.  Billing,  12  Cal.  App. 
688,  108  Pae.  664;  Connor  v.  Hodges, 
7  Ga.  App.  153,  66  S.  E.  546;  Pick- 
ham  V.  Blinois  etc.  E.  Co.,  153  111. 
App.  281;  Pennsylvania  Co.  v.  Con- 
Ian,  101  111.  93;  Pittsburg  etc.  E. 
Co.  V.  Eeich,  101  111.  157;  Williams 
V.  Dewitt,  12  Ind.  309;  Indianapolis 
Bapid  Transit  Co.  v.  Walsh,  45  Ind. 
App.  42,  90  N.  E.  138;  Getchell  etc. 
Lumber  etc.  Co.  v.  National  Surety 
Co.  (Iowa),  100  N.  W.  1123;  Eoz- 
ime  V.  Ball,  51  Iowa,  328;  Eussell  v. 
Louisville  etc.  E.  Co.  (Ky.),  124  S. 
W.  841;  Olmstead  v.  Koester,  14 
Kan.  463;  Zeringue  v.  White,  4  La. 
Ann.  301;  Wells  etc.  Council,  IT.  A. 
M.  v.  Littleton,  100  Md.  416,  60  Atl. 
32;  May  v.  Bradlee,  127  Mass.  414; 
Barts  V.  Morse,  126  Mass.  226;  Far- 
rell  V.  Brennan,  32  Mo.  328,  82  Am. 
Dec.  137;  White  v.  Bailey,  10  Mieh. 
155;  Her  v.  Miller,  78  Neb.  675,  14 
L.  E.  A.,  N.  S.,  289,  111  N.  W.  589; 
Ex  parte  Clark,  20  N.  J.  L.  648,  45 


Am.  Dec.  394;  Trenton  Potteries  Co. 
V.  Title  etc.  Co.,'  176  N.  Y.  65,  68 
N.  B.  132;  Murray  v.  BlUs,  112  Pa. 
485,  3  Atl.  845;  Nashville  etc.  B. 
Co.  V.  Brundige,  114  Tenn.  31,  4 
Ann.  Cas.  887,  84  S.  W.,805;  Gibson 
V.  Gibson,  9  Yerg.  (Tenn.)  329; 
Ohancey  v..  State,  58  Tex.  Cr.  54, 
124  S.  W.  426 ;  North,  Point  etc.  Co. 
V.  Utah  etc.  Canal  Co.,  16  Utah,  246, 
67  Am.  St.  Bep.  607,  40  L.  B.  A. 
851,  52  Pac.  168;  Clough  v.  Patrid?, 
37  Vt.  421;,  Life  Ins.  Co.  v. 
Hairston,  108  Va.  832,,  128  Am. 
St.  Eep.  989,  62  S.  E.  1057;  Mc- 
Kesson V.  ShermaiD,  51  Wis.  3'03, 
8  N.  W.  200;  Wright  v.  Michigan 
Cent.  B.  Co.,  130  Fed.  843,  65  C.  C. 
A.  327;  Ex  parte  Chow  Chok,  161 
Fed.  627;  Carter  v.  Boehm,  1  W.  El. 
593,  96  Bug.  Eeprint,  342. 

70  Allen  V.  Burlington,  C.  B.  &  N. 
Ey.  Co.,  57  Iowa,  623,  11  N.  W.  614; 
Missouri  By.  Co.  v.  Jiaekey,  33  Kan. 
298,  6  Pac.  291. 

71  Cooper  V.  State,  23  Tex.  331; 
State  V.  Pike,  65  Me.  Ill;  Sinnott  v. 
MuUin,  82  Pa.  333.  See,  also,  the 
Canadian  case  of  Diffin  v.  Dow,  P.  & 
T.  107,  as  to  the  evidence  of  one 
witness  being  reconcilable  with  that 
of  another. 
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from  the  opinions  of  other  expertsJ^  It  is  obvious  that 
while  conclusions  of  law  may  not  be  stated  by  the  witness, 
there  can  be  no  possible  objection  to  a  statement  of  the 
facts,  irrespective  of  number  and  minuteness,  from  which 
such  conclusion  may  be  drawn.  Very  often  it  is  difficult 
to  distinguish  where  fact  ends  and  conclusion  begins,  and 
each  case  calls  for  the  watchfulness  of  the  presiding  judge. 
It  would  be  useless  to  attempt  to  illustrate  the  point  in 
any  general  application,  as  it  arises  wherever  a  conclusion 
may  be  drawn;  and  the  witness  should  be  so  guided  to 
state  the  particular  facts,  though  it  may  be  awkward  for 
him  so  to  do,  and  though  to  a  limited  extent  his  statements 
may  trench  on  and  contain  an  almost  inseparable  reference 
to  the  legal  conclusion.''^  Thus,  in  an  action  of  forcible 
entry  and  detention,  a  question  asked  of  a  witness  as  to 
who  was  in  possession  of  the  property  was  not  objection- 
able, as  calling  for  the  conclusion  of  the  witness  on  legal 
possession,  in  the  absence  of  anything  in  the  form  of  the 
question  or  previous  questions  put  to  witnesses  indicating 
that  the  word  was  used  in  its  technical  sense  as  synonymous 
with  "  seisin. "''''  Where  a  plaintiff  testified  that  the  use 
of  certain  land  by  the  public  for  the  purpose  of  passage 
was  of  common  convenience  and  necessity,  and  it  was  ob- 
jected to  as  matter  of  opinion,  the  court  said:  "We  can- 
not regard  the  common  convenience  and  necessity  of  a  pro- 
posed highway  as  a  mere  matter  of  opinion,  entirely  apart 
from  the  facts  upon  which  it  is  based,  but  as  a  fact  prov- 
able by  showing  the  location,  the  surrounding  property,  the 
nature  and  extent  of  the  business  carried  on  in  the  neigh- 
borhood, the  population,  etc.,  supplemented  by  the  judg- 

72  Home  V.  Williams,  12  Ind.  324.  Morris    v.    Hazelhurst,    30    Md.    362; 

T3  Donelioo    v.    .Tohiison,    120    Ala.  Bellows    v.    Crane    Lumber    Oo.,    119 

438,  24  South.  888;  Eldorado  Jewelry  Mich.  424,   78  N.   W.   536;   r)a%'is  v. 

Co.  V.  Hitchcock,  130  Ga.  778,  61  S.  Peck,  54  Barb.   (N.  Y.)   425;   Koppe 

E.   855;    Knight  v.   Knight,   178   111.  v.  Koppe,  57  Tex.  Civ.  App.  204,  122 

553,  53  N.  E.  306;   Clcvoland  etc.  E.-  S.  W.  68. 

Co.  V.  Hadley,  40  Ind.  App.  731,  82  T4  Her  v.   Miller,   78   Neb.   675,   14 

N.  E.  1025;  Wimber  v.  Iowa  Cent.  K.  L.  E.  A.,  N.  S.,  289,  111  N.  W.  589. 
Co.,   114  Iowa,   551,   87   N.   W.   505; 
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ment  of  practical  men  residing  in  the  vicinity. " '^^  So 
where  it  was  objected  that  a  fence  was  described  as  "a 
partition  fence,"  as  such  description  was  a  conclusion  of 
law,  Peters,  C.  J.,''" said:  "It  may  have  been  a  fence  erected 
by  agreement  of  the  parties  who  owned  the  lands.  The 
witness  might  have  known  this  fact.  He  could  then  have 
proved  its  existence  as  an  existing  thing.  Its  character 
then,  would  not  have  been  a  conclusion  of  law,  but  the 
result  of  the  agreement  of  the  parties.  This  evidence 
would  have  been  competent."  So  it  is  sometimes  a  point 
of  nicety  whether  a  partnership  has  been  formed,  and  as  to 
the  liability  of  the  parties  inter  se,  or  in  respect  to  third 
persons.  But  whether  a  number  of  individuals  associated 
themselves  together,  with  the  view  of  accomplishing  a 
definite  purpose,  is  certainly  a  distinct  fact,  and  a  witness 
who  is  informed  upon  the  point  may  respond  affirma- 
tively, or  negatively,  to  such  inquiry.''"'  So  ownership 
of  property,  where  the  question  of  title  is  not  involved, 
may  be  testified  to  as  a  fact;''*  except  when  the  whole  issue 
of  the  case  turns  upon  iU^  From  the  decisions  with  which 
the  text-books  and  encyclopedias  abound,  we  have  selected 
the  above,  but  the  proposition  does  not  call  for  any  pro- 
fusion of  illustration. 

§  377  (379).    Form  of  hypothetical  questions. — It  is  now 

necessary  to  consider  in  what  manner  the  hypothetical 
question  is  to  be  presented — in  what  language  it  is  to  be 
couched.     In  a  Massachusetts  case,*"  Shaw,  C.  J.,  in  de- 

T5  Spencer   v.    New   York   ete.    E.  Ala.   472,   100   Am.   St.   Eep.   45,   35 

Co.,  62  Conn.  242,  25  Atl.  350.  South.   469;   Raseo  v.   Jefferson,   142 

76  Avary  v.  Searcy,  50  Ala.  54.  Ala.  705,  38  South.  246;  Union  Hos- 

77  Anderson  v.  Snow,  9  Ala.  247.  iery  Co.  v.  Hodgson,  72  N.  H.  427, 
As  to  the  relation  of  landlord  and  57  Atl.  384 ;  Muller  v.  Abramson,  54 
tenant,  the  question  is  frequently  N.  Y.  Supp.  1027;  O'Farrell  v. 
easy  of  solution;  but  whether  the  O'Farrell,  56  Tex.  Civ.  App.  51,  119 
facts  be   complicated   or  simple   they  S.  W.  899. 

should  be  referred  to   the   jury  with  79  Pichler  v.  Eeese,  171  N.  Y.  577, 

appropriate     instructions     upon     the  64  N.  E.  441. 

law:  Parker  V.  Haggerty,  1  Ala.  632.  so  Woodbury     v.     Obear,     7     Gray 

78  Hunnieutt  v.  Higginbotham,  138  (Mass.),  467., 
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ciding  that  a  question,  ' '  Suppose  all  tlie  facts  stated  by  the 
several  witnesses  to  be  true,  was  Mr.  Woodbury  laboring 
under  an  insane  delusion  or  was  lie  of  unsound  mind!" 
was  not  admissible  in  that  form,  said  that  the  following 
was  the  form  in  which  it  would  have  been  right:  "If  cer- 
tain facts,  assumed  by  the  question  to  be  established  by 
the  evidence,  should  be  found  true  by  the  jury,  what  would 
be  his  opinion  upon  the  facts  thus  found  true,  on  the  ques- 
tion of  soundness  of  mind!"  A  question  should  not  in- 
volve the  necessity  of  the  witness  finding  a  controverted 
fact  in  order  to  reconcile  conflicting  evidence  to  give  his 
opinion.*^  It  should  be  put  to  the  witness  hypothetically, 
whether,  if  certain  facts  testified  of  are  true,  he  can  form 
an  opinion,  and  what  that  opinion  is.  The  jury  will  then 
be  instructed,  if  the  truth  of  any  such  fact  is  contested, 
first  to  consider  whether  the  fact  on  which  such  opimon 
rests  is  proved  to  their  satisfaction;  if  it  is,  then  to  give 
such  weight  to  the  opinion  resting  on  it  as  it  deserves; 
but  if  the  fact  is  not  proved  by  the  evidence,  then  to  give 
the  opinion  no  weight.  This  is  necessary  to  enable  the 
jury,  upon  the  true  theory  qf  jury  trial,  to  decide  all  ques- 
tions of  fact,  upon  competent  evidence  laid  before  them.^^ 
In  an  old  and  well-known  case,^^  the  form  of  the  question 
was  very  fully  considered,  and  the  following  form  of  ques- 
tion was  adopted:  "You  have  all  the  evidence  in  this  case — 
supposing  the  jury  to  be  satisfied  that  the  facts  and  circum- 
stances testified  to  by  the  other  witnesses,  are  true,  what  is 
your  opinion  as  a  medical  man  of  the  state  of  the  prisoner 's 
mind,  at  the  time  of  the  commission  of  the  alleged  crime? 
Was  the  prisoner,  in  your  opinion,  at  the  time  of  doing  the 
act,  under  any  and  what  kind  of  insanity  or  delusion,  and 
what  would  you  expect  would  be  the  conduct  of  a  person 
under  such  circumstances  V'^*    In  cases  of  personal  injuries 

81  Fairehtld    v.    Basoomb,    35    Vt.       son   v.   Fitehburg,   13   Gray    (Mass.), 

398:  Ha.tliaway  v.  National  Life  Ins.       546. 

_,       ,.  „,    „„^  83  State  V.  Windsor,  5  Harr.  (Del.) 

Co.,  43  Vt.  335.  ^        ' 

82  MeNaghten's    Case,    10    Clark   &  e4  In   Commonwoalth   v.   Rogers,   7 
F.  200,  8  Eng.  Eepriat,  718;  Dickon-      Met.   (Mass.)   500,  41  Am.  Dec,  45S, 
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caused  by  railroad  trains,  questions  as  to  the  time  it  would 
take  to  stop  the  train  should  embody  sufficient  facts  to 
render  the  answer  of  use  to  the  jury.  In  one  case  ^^  Lamm, 
J.,  said:  "A  mass  of  expert  testimony  was  introduced  as 
to  the  distance  in  which  a  train  could  be  stopped  that  was 

going  at  this,  that,  or  the  other  rate The  ability  to 

stop  a  train  generally — that  is,  the  distance  in  which  it 
could  be  stopped — was  wholly  on  the  air.  The  concrete 
case,  even  if  such  question  be  pertinent  at  all,  was  in  what 
distance  a  passenger  train  of  the  length  of  the  one  doing 
the  injury,  going  against  such  a  storm  of  snow,  rain,  and 
wind  as  then  prevailed,  could  be  stopped  with  safety  to  the 
train  and  its  occupants,  on  a  slight  upgrade,  equipped  with 
the  appliances  that  train  had."  But  there  is  no  exclusive 
formula.^®  The  authoritative  forms  given  are  by  way  of 
example  only.  The  object  is  to  obtain  the  opinion  of  the 
expert  as  to  the  matter  of  skill  or  science  which  is  in  con- 
troversy, and  at  the  same  time  to  exclude  their  opinions  as 
to  the  effect  of  the  evidence  in  establishing  controverted 
facts.  Questions  adapted  to  this  end  may  assume  a  great 
variety  of  form.  In  another  Massachusetts  case  ^'^  there  are 
several  useful  guides  for  framing  the  question:  1.  It  is 
important  that  the  form  of  the  question  snould  be  such  as 
not  to  require  or  permit  the  witness  to  draw  conclusions  of 
fact  from  the  evidence  in  the  case,  and  to  give,  an  opinion 
based  wholly  or  in  part  upon  such  conclusions.  2.  A  wit- 
ness ought  never  to  be  permitted  to  give  an  opinion  upon 
the  effect  of  evidence  in  establishing  facts  which  do  not  de- 

Shaw,    C.    J.,    adopted   the    following  85  Frye   v.    St.   Loiiis    etc.   E.    Go., 

form:  "If    the    symptoms    and    indi-  200  Mo.  377,  8  L.  R.  A.,  N.  S.,  10C9, 

cations  testified  to  by  other  witnesses  98  S.  W.  566,  followed  in  Palmer  v. 

are  proved,  and  if  the  jury  are  sat-  St.  Louis  etc.   E.   Co.    (Mo.),   127   S. 

isfied  of  the  truth  of  them,  whether,  W.  96. 

in   their   opinion,   the   party   was   in-  86  Hunt  v.  Lowell  Gas  Light  Co..  8 

sane,   and  what  was   the   nature   and  Allen  (Mass.),  169,  83  Am.  Dec.  697; 

character  of  that  insanity;  what  state  Burnside    v.    Town    of    Ererett,    186 

of  mind  did  they  indicate;   and  what  Mass.  i,  71  N.  E.  82. 

they  would  expect  would  bo  the  con-  g^  McCarthy   v.    Boston   Duck    Co., 

duet   of   such   a   person   in   any   sup-  jgg  j^^^^_  ^^gg^  ^2  N.  E.  568. 
posed   circumstances."  , 
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pend  upon  his  knowledge  as  an  expert.  3.  "V^Hiere  the  evi- 
dence is  conflicting  or  relates  to  many  details,  or  where 
inferences  of  fact  must  be  drawn  from  the  evidence,  in 
order  to  be  reasonably  certain  of  the  grounds  on  which  an 
opinion  is  based,  it  is  usually  necessary  that  the  facts 
should  be  stated  hypothetically.  4.  It  is  impossible  to  lay 
down  an  absolute  rule  for  all  cases,  and  some  discretion 
must  undoubtedly  be  left  to  the  justice  presiding  at  the 
trial.  Objection  to  the  form  of  the  question  must  be  spe- 
cific, or  it  will  be  held  to  have  been  waived.^^  Since  the 
facts  sought  to  be  presented  in  a  hypothetical  question  may 
be  very  numerous,  it  sometimes  happens  that  objection  is 
made  to  the  length  of  the  question.  But  this  is  a  matter 
to  be  regulated  largely  by  the  discretion  of  the  trial  judge.^* 
There  are  instances,  however,  in  which  it  has  been  held 
error  to  permit  hypothetical  questions  so  long  and  com- 
plicated that  they  were  likely  to  confuse  vsdtnesses  or  to 
baffle  their  memory.*"  So,  too,  in  framing  questions,  care 
should  be  taken  not  to  involve  so  much,  or  so  many  facts 
in  them,  that  the  witness  will  be  obliged  in  his  own  mind 
to  settle  other  disputed  facts  in  order  to  give  his  answer. 
When  facts  on  one  side  conflict  with  those  on  the  other,  they 
should  not  be  put  in  one  question,  but  the  witness  should 
be  told  of  their  opposing  tendencies,  and  if  his  skill  or 
knowledge  can  furnish  the  explanation  which  harmonizes 
them,  he  is  at  liberty  to  state  it.  Then  the  jury  can  know 
all  the  facts  and  grounds  upon  which  the  opinion  is  based.®^ 
Although,  as  will  be  seen,  expert  witnesses  may  be  asked 
the  grounds  and  reasons  for  their  opinions,**  it  is  clearly 
irrelevant  on  direct  examination  to  ask  the  witnesses  to 

88  Lake  St.  etc.  E.  Co.  v.  Sandy,  111.  365.  To  obviate  this  difficulty 
137  III.  App.  244.  the  court  may  require  the  question  to 

89  Eorsythe  v.  Doolittle,  120  U.  S.  be  reduced  to  writing:  Jones  v. 
73,  30  L.  Ed.  586,  7  Sup.  Ct.  Eep.  President  etc.,  88  Mich.  598,  16  L. 
408;  Davis  v.  Travelers'  Ins.  Co.,  59  R.  A.  437,  50  N.  W.  731. 

Kan.    74,    52   Pac.    67.     See,    also,    §  91  Pairchild    v.    Baseomb,    35    Vt. 

371,  ante.  39S. 

■   90  People  V.  Brown,  53  Mich.  531,  92  See  §  36S  et  seq.,  ante. 

19  N.  W.  172;  Haish  v.  Paysou,  107 
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give  tlie  facts  or  details  of  other  particular  cases,  even 
though  similar,  which  have  come  within  the  range  of  their 
experience  or  observation.  This  would  be  a  violation  of 
the  familiar  rule  that  the  testimony  must  be  confined  to  the 
point  in  issue.^^ 

§  378  (380).  Physicians  and  surgeons. — ^While  it  would 
be  impracticable  to  deal  with  every  department  of  science 
or  art  in  which  expert  testimony  might  be  given,  we  pur- 
pose selecting  those  classes  which  in  the  number  and  range 
of  decisions  may  be  said  to  cover  practically  the  entire 
field.  Foremost  among  these  is  the  expert  testimony  called 
for  from  medical  and  surgical  practitioners;  and  the  fol- 
lowing details  of  the  various  branches,  upon  which  such 
evidence  has  been  called  for  and  received,  will  disclose  only 
portion  of  the  area  covered  by  the  number  of  cases  which 
increases  with  every  discovery  in  either  medicine  or  sur- 
gery.®* The  opinions  of  physicians  and  surgeons  may  be 
admitted  to  show  the  physical  condition  of  a  person,^'  the 

93  Home  V.  Williams,  12  Ind.  324;  Torreysou  v.  United  E.  Co.,  144  Mo. 
St.  Louis  Gaslight  Co.  v.  American  App.  626,  129  S.  W.  409;  Brown  v. 
Fire  Ins.  Co.,  33  Mo.  App.  348;  Cen-  Springfield  etc.  Co.,  141  Mo.  App. 
tral  Pac.  R.  Co.  v.  Pearson,  35  Cal.  382,  125  S.  W.  236;  Gugler  v.  Omaha 
247.  etc.  E.  Co.,  86  Neb.  586,  125  N.  W. 

94  The  following  are  some  of  1098;  Hilmer  v.  Western  Travelers' 
the  most  recent  decisions:  Western  etc.  Assn.,  86  Neb.  285,  27  L.  E.  A., 
Union  Tel.  Co.  v.  Eowell,  166  Ala.  TST.  S.,  319,  125  N.  W<  535;  St.  Louis 
651,  51  South.  880;  Soipreme  Lodge  etc.  R.  Co.  v.  Taylor  (Tex  Civ.  App.), 
etc.  V.  Baker,  163  Ala.  518,  50  South.  123  S.  W.  714;  Missouri  etc.  E.  Co. 
9i58;  Arkansas  etc.  E.  Co.  v.  Wing-  v.  Graves,  57  Tex.  Civ.  App.  395,  122 
field,  94  Ark.  75,  126  S.  W.  76;  Kimic  S.  W.  458;  Charron  v.  Northwestern 
V.  San  Jose  etc.  E.  Co.,  156  Cal.  379,  Fuel  Co.,  143  Wis.  437,  128  S.  W.  75. 
104  Pac.  986;  JacksonTille  Elec.  Co.  95  Knox  v.  Wheelock,  56  Vt.  191; 
V.  Cfubbage,  58  Pla.  287,  51  South.  Spear  v.  Hiles,  67  Wis.  361,  30  N.  W. 
139;  Fox  V.  Joliet,  150  111.  App.  491;  511;  Myers  v.  State,  84  Ala.  11,  4 
Amann  v.  Chicago  etc.  Trao.  Co.,  148  South.  291;  Kennedy  v.  Upshaw,  66 
111.  App.  151;  Lauth  v.  Chicago  etc.  Tex.  442,  1  S.  W.  308;  Jones  v.  Chi- 
Trac.  Co.,  146  111.  App.  584;  Hirsch  cago,  M.  &  St.  P.  Ey.  Co.,  43  Minn. 
V.  Chicago  etc.  Trac.  Co.,  146  111.  279,  45  N.  W.  444.  In  Stone  v. 
App.  501 ;  City  of  Georgetown  v.  Groff,  Moore,  83  Iowa,  186,  49  N.  W.  76, 
136  Ky.  662,  124  S.  W.  888 ;  Burns  a  person  who  was  a  Christian  Scientist 
V.  Brier,  204  Mass.  195,  90  N.  B.  399;  doctor  was  allowed  to   testily  as  an 
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nature  of  a  disease,  whether  temporary  or  permanent,^® 
the  effect  of  disease  or  of  physical  injuries  upon  the  body 
or  mind,®''  as  well  as  in  what  manner  or  by  what  kind  of 
instruments  they  were  made,®*  or  at  what  time  wounds  or 
injuries  of  a  given  character  might  have  been  inflicted, 
whether  they  would  probably  be  fatal,  or  actually  did  pro- 
duce death,*®  the  cause,  symptoms,  nature  and  peculiarities 
of  a  disease,  and  whether  it  would  be  likely  to  cause 
death,^*"  the  probable  future  consequences  of  an  injury^ 
when  the  consequences  anticipated  are  such  as  in  the  ordi- 
nary course   of  events  may  be   reasonably  expected   to 

Eep.  446,  35  N.  E.  95;  Young  v.  John- 
son, 123  N.  Y.  226,  25  N.  E.  363. 

98  Gardner  v.  People,  6  Park  C.  C. 
(N.  Y.)  202;  State  v.  Morphy,  33 
Iowa,  270,  11  Am.  Bep.  122 ;  Davis  v. 
State,  38  Md.  15;  Ulrich  v.  People,  39 
Mich.  245;  Eash  v.  State,  61  Ala.  89; 
State  V.  Chee  Gong,  17  Or.  635,  21 
Pac.  882;  People  v.  Hopt,  4  Utah, 
247,  9  Pae.  407;  Johnson  v.  Steam 
Gauge  Co.,  146  N.  Y.  152,  40  N.  B. 
773;  Franklin  v.  Commonwealth,  105 
Kj.  237,  48  S.  W.  986;  State  v.  Clarlf., 
84  N.  C.  151;  Jerome  v.  XTnited  B. 
Co.,  155  Mo.  App.  202,  134  S.  W.  107. 

89  Linsday  v.  People,  63  N.  Y.  143; 
State  V.  Harris,  63  N.  C.  1;  State  v. 
Clark,  15  S.  C.  4^3;  Shelton  v.  State, 
34  Tex.  662 ; '  People  v.  Wilson,  109 
N.  Y.  345,  16  N.  E.  540;  People  v. 
Hare,  57  Mich.  505,  24  N.  W.  843; 
Davidson  v.  State,  135  Ind.  254,  34  N. 
E.  972. 

100  Mobile  Life  Ins.  Co.  v.  Walker, 
58  Ala.  290;  Batten  v.  State,  80  Ind. 
394;  Eggler  v.  People,  56  N.  Y.  642; 
Waite  v.  State,  13  Tex.  App.  169; 
State  V.  Powell,  7  N.  J.  L.  244;  Liv- 
ingston v.  Commonwealth,  14  Gratt. 
(Va.)  592;  State  v.  Morphy,  33  lo^va., 
270,  11  Ahs  Bep.  122;  Ebos  v.  State, 
34  Ark.  520;  State  v.  Jones,  68  N.  C. 
443;  Smalley  v.  Appleton,  75  Wis.  18, 


expert,  it  being  shown  that  she  had 
previously  been  in  practice  as  a  phy- 
sician. 

96  Wilt  V.  Tickers,  8  Watts  (Pa.), 
227;  Matteson  v.  New  York  Central 
E.  Co.,  35  N.  Y.  487,  91  Am.  Dec. 
67;  Eowell  v.  Lowell,  11  Gray  (Mass.), 
420;  Noblesville  etc.  Gravel  Eoad  Co. 
V.  Gause,  76  Ind.  142,  40  Am.  Eep.  224; 
Goshen  v.  England,  119  Ind.  368,  5 
L.  E.  A.  253,  21  N.  E.  977;  Turner  v. 
Newburgh,  109  N.  Y.  301,  4  Am.  St. 
Eep.  453,  16  N.  E.  344;  Filer  v.  New 
York  C.  E.  Co.,  49  N.  Y.  42. 

97  Anthony  v.  Smith,  4  Bosw.  (N. 
Y.)  503;  Willey  V.  Portsmouth,  35  N. 
H.  303;  Bliss  v.  New  York  Central  & 
H.  E.  Ey.  Co.,  160  Mass.  447,  39  Am. 
St.  Eep.  504,  36  N.  E.  65;  Mont- 
gomery V.  Scott,  34  Wis.  338;  Hardi- 
man  v.  Brown,  162  Mass.  585,  39  N. 
E.  192;  Pidcock  v.  Potter,  68  Pa.  342, 
8  Am.  Eep.  181;  Eeed  v.  City  of 
Madison,  85  Wis.  667,  56  N.  W.  182; 
Plynt  V.  Bodenhamer,  80  N.  C.  205; 
Filer  v.  New  York  C.  E.  Co.,  49  N. 
Y.  42;  Evansville  Ey.  Co.  v.  Christ, 
116  Ind.  446,,  9  Am.  St.  Eep.  865,  2 
L.  E.  A.  450,  19  N.  E.  310;  Gulf  G. 
&  S.  F.  Ey.  Co.  V.  Harriett,  80  Tex. 
73,  15  S.  W.  556;  State  v.  Ginger,  80 
Iowa,  574;  Benjamin  v.  Holyoke  St. 
Ry,    Co.,    160   Mass.    3,   39    Am.    St. 
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happen,  and  are  not  merely  speculative  or  possible.* 
While  it  is  improper  to  ask  a  physician  how  certain  wounds 
or  injuries  were  actually  given,  as  this  would  be  trespass- 
ing upon  the  province  of  the  jury,-  he  may  be  asked  by 
what  kinds  of  weapons  wounds  of  a  given  description  might 
be  caused,^  or  whether  wounds  of  a  given  character  were 


43  N.  W.  826;  niinois  Cent.  By.  Co.  v. 
Latimer,  128  111.  163,  21  N.  E.  7; 
Stotiter  V.  Manhattan  Ey.  Co.,  127 
N.  Y.  661,  27  N.  E.  805.  So  a  phy- 
sician may  be  asked  what  was  the 
"exciting  cause  of  the  injury" :  Vos- 
burg  V.  Putney,  86  Wis.  278,  50  N. 
W.  480. 

1  Strohm  v.  New  York  etc.  E.  Co., 
96  N.  Y.  305;  Seckinger  v.  Philibert 
Mfg.  Co.,  129  Mo.  590,  31  S.  W.  957 ; 
Block  V.  Milwaukee  St.  Ey.  Co.,  89 
Wis.  371,  46  Am.  St.  Eep.  849,  27  L. 
B.  A.  365,  61  N.  W.  1106;  Hallnm  v. 
Omro,  122  Wis.  337,  99  N.  W.  1051. 
See  note  97  to  this  section.  In  Johnson 
T.  Central  Vermont  E.  Co.,  56  Vt.  707, 
a  physician  was  allowed  to  state  that 
the  plaintiff  would  never  be  aTsIe  to  do 
heavy  work.  But  see  Kline  v.  Kansas 
City  E.  Co.,  50  Iowa,  656.  Other 
cases  illustrating  the  su'bject  'in  which 
medical  opinions  have  b'een  admitted : 
Significance  of  powder  stains:  State 
T.  Asbell,  57  Kan.  393,  46  Pac.  770; 
force  required  to  make  instrument 
penetrate  bone :  People  v.  Pish,  125  N. 
Y.  136,  26  N.  B.  319;  whether  a  cer- 
tain weapon  could  kill  a  man;  People 
T.  Valliere,  123  Cal.  576,  56  Pac.  433; 
Perry  v.  State,  110  Ga.  234,  36  S.  B. 
781;  symptoms  which  ordinarily  and 
necessarily  accompany  injury:  Cole  v. 
Fan  Brook  C.  Co.,  159  N.  Y.  59,  53 
N.  B.  670;  probable  effect  of  injury: 
Stenabridge  v.  Eailway  Co.,  65  S.  C. 
440,  43  S.  B.  968;  position  of  as- 
sailant; State  V.  Buralli,  27  Nev.  41, 
71  Pac.  532;  excluded,  protftble  posi- 
tion of  a  person:  People  ■<.  Hill,  116 


Cal.  562,  48  Pae.  711;  pro'bable  posi- 
tion of  deceased's  arm:  People  v.  Par- 
ley, 124  Cal.  594,  57  Pac.  571;  whether 
a  person  could  live  after  being 
struck  by  a  locomotive:  Chicago  &  A. 
E.  Co.  V.  Lewondowski,  190  111.  301, 
60  N.  B.  497;  whether  intercourse 
against  a  woman's  consent  was  pos- 
sible: State  V.  Peterson,  110  Iowa, 
647,  82  N.  W.  329;  Lawlor  v.  WolfE, 
ISO  Mass.  448,  62  N.  E.  973;  how  a 
wound  could  have  been  inflicted:  Mis- 
souri E.  E.  Co.  v.  Fox,  56  Neb.  746, 
77  N.  W.  130.  See  note  on  "Admis- 
sibility of  Opinion  Evidence  as  to 
Future  Consequences  of  Injury,"  to 
Cross  V.  Syracuse,  21  Ann.  Gas.  326. 

2  People  V.  Hare,  57  Mich.  505,  24 
N.  W.  843;  State  v.  Eaiusbarger,  74 
Iowa,  196,  37  N.  W.  153.  See  §  272 
et  seq.,  ante.  In  State  v.  Lee,  65 
Conn.  265,  49  Am.  St.  Eep.  202,  27 
L.  E.  A.  498,  30  Atl.  1110,  the  sur- 
gical expert  was  properly  allowed  to 
testify  whether  a  certain  wound  on  the 
interior  surface  of  the  womb  of  the 
deceased  was  of  such  a  nature  to 
render  its  self -infliction  impracticable. 

3  People  V.  Hare,  57  Mich.  505,  24 
N.  W.  843;  State  v.  Eainsbar- 
ger,  74  Iowa,  196,  37  N.  W.  153; 
Eowell  V.  Lowell,  11  Gray  (Mass.), 
420;  Franklin  v.  Commonwealth,  105 
Ky.  237,  48  S.  W.  986;  Lit- 
tleton V.  State,  128  Ala.  31,  29 
South.  390.  See,  also,  many  illustra- 
tions cited,  Eogers,  Exp.  Ev.,  §  53. 
In  People  v.  Willson,  109  N.  Y.  345, 
16  N.  E.  540,  a  physician  was  allowed 
to  state  whether  the  injury  might  have 
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caused ' before  or  after  death;*  and  after  having  made  a 
post-mortem  examination,  a  physician  may  testify  whether 
a  woman  was  pregnant  at  the  time  of  her  death,®  or  whether 
the  conditions  disclosed  indicated  the  cause  of  death.®  He 
may  also  testify  as  to  the  probable  effect  of  a  given  course 
of  treatment  or  medicines ; ''  what  would  be  proper  treat- 
ment under  a  given  state  of  facts;®  the  probabilities  of 
recovery  from  the  effects  of  an  injury;®  what,  under  certain 


been  caused  by  somebody  other  than 
the  person  injured.  They  need  not 
have  seen  the  wounds  in  question  or 
others  exactly  similar:  State  v.  Powell, 
7  N.  J.  L.  244;  Page  v.  State,  61 
Ala.  16;  State  v.  Clark,  12  Ired.  (34 
N.  C.)  151.  But  the  rule  is  other- 
wise if  the  witness  is,  not  an  expert: 
Caleb  V.  State,  39  Miss.  721;  State 
V.  Cross,  68  Iowa,  180,  26  N.  W.  62. 

4  Ewell,  Med.  Juris.  31. 

B  State  V.  Smith,  32  Me.  369,  54 
Am.  Dec.  578.  A  professional  nurse 
having  fifteen  years'  experience  in 
obstetrical  oases,  and  who  assisted  at 
the  birth  of  a  child,  is  competent  to 
testify  as  to  her  opinion  whether  or 
not  the  child  was  fully  developed  at 
th«  time  of  its  birth:  Souchek  v. 
Karr,  78  Neb.  488,  111  N.  W.  150; 
and  a  graduate  nurse  who  has  been 
constantly  engaged  as  a  professional 
nurse  for  five  years  may  properly  be 
called  upon  as  an  expert  to  give  evi- 
dence of  why  he  administered  strych- 
nine and  brandy  to  a  patient:  Kimie 
v.  San  Jose  etc.  E.  Co.,  156  Cal.  379, 
104  Pac.  986;  a  chemist,  if  he  is  shown 
to  be  competent  to  speak  as  an  expert, 
may  testify  that  he  examined  certain 
pus  under  a  microscope  and  what  the 
examination  showed:  United  States 
Health  etc.  Co.  v.  Jolly  (Ky.),  118 
S.  W.  281;  a  dentist,  who  treated  the 
plaintiff  in  a  personal  injury  case  and 
extracted  the  roots  of  broken  teeth 
was   properly  allowed   to   answer   the 


question  whether  it  would  take  a  light 
or  heavy  blow  to  leave  the  mouth  in 
the  condition  in  which  he  found  it: 
Gierczak  v.  Northwestern  Fuel  Co., 
142  Wis,  207,  125  N.  W.  436. 

6  Manufacturers'  Ace.  Assn.  v.  Dor- 
gan,  58  Fed.  945,  22  L.  E.  A.  620, 
7  C.  C.  A.  581.  See,  also,  State  v. 
Lee,  65  Conn.  265,  48  Am.  St.  Eep. 
202,  27  L.  E.  A.  498,  30  Atl.   1110. 

7  Matteson  v.  New  York  C.  E.  Co., 
35  N.  Y.  487,  91  Am.  Dec.  67;  Lins- 
day  V.  People,  63  N.  Y.  143;  Barber 
V.  Merriam,  11  Allen  (Mass.),  322; 
State  V.  Slagle,  83  N.  C.  630;  Mayor 
etc.  of  Jackson  v.  Boone,  93  Ga.  662, 
20  S.  E.  46. 

8  Wright  V.  Hardy,  22  Wis.  348; 
Hoener  v.  Koch,  84  111.  408;  Mertz 
V.  Detweiler,  8  Watts  &  S.  (Pa.)  376; 
Heath  v.  Glisan,  3  Or.  64;  Mayo  v. 
Wright,  63  Mich.  32,  29  N.  W.  832. 

9  Wilt  V.  Vickers,  .8  Watts  (Pa.), 
227;  Eumsey  v.  People,  19  N.  Y.  41; 
Peterson  v.  Chicago  By.  Co.,  38  Minn. 
511,  39  N.  W.  485;  Louisville  Ey.  Co. 
V.  Lucas,  119  Ind.  583,  6  L.  E.  A. 
193,  21  N.  E.  968;  McClain  v.  Brook- 
lyn City  Ey.  Co.,  116  N.  Y.  459,  22  N. 
E.  1062;  Alberti  v.  New  York  L.  E. 
&  W.  By.  Co.,  118  N.  Y.  77,  6  L.  E. 
A.  765,  23  N.  E.  35;  Griswold  \.  New 
York  C.  By.  Co.,  115  N.  Y.  61,  12  Am. 
St.  Eep.  775,  21  N.  E.  726;  Spring- 
field By.  Co.  v.  Welsh,  155  111.  511,  40 
N.  E.  1034. 
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circumstances,  might  cause  death  or  a  physical  condition  of 
a  given  character,^"  and  as  to  questions  of  sanity  or  in- 
sanity;" also  whether,  under  a  given  state  of  facts,  in- 
sanity is  real  or  feigned,^^  and  whether  or  not  great  mental 
anxiety  and  suffering  would  tend  to  develop  insanity, 
where  there  is  an  hereditary  predisposition.^*  Upon  the 
question  of  the  general  medical  practitioner  testifying  in 
mental  cases,  there  is  a  diversity  of  decision,  the  preponder- 
ance of  authority  being  in  favor  of  accepting  all  educated 
and  practicing  physicians  as  experts,  whether  they  have 
given  special  attention  to  the  disease  of  insanity  or  not.** 
If  they  are  practicing  physicians  and  have  studied  medical 
jurisprudence,  the  courts  are  inclined  to  accept  them,  more 
especially  as  the  extent  of  the  witness'  acquaintance  with 


10  State  V.  Powell,  7  N.  J.  L.  244; 
State  V.  Morphy,  33  Iowa,  270,  11  Am. 
Bep.  122;  Shelton  v.  State,  34  Tex. 
662;  Curry  v.  State,  5  Neb.  412; 
State  T.  Smith,  32  Me.  369,  54  Am. 
Dec.  578;  State  v.  .Tones,  68  N.  C.  443. 
See,  also,  the  late  eases:  Empire  Life 
Ins.  Co.  V.  Gee  (Ala.),  60  South. 
90;  Missouri  etc.  E.  Co.  v.  Collins 
(Ark.),  153  S.  W.  607;  Elward  v.  Il- 
linois Cent.  E.  Co.,  161  111.  App.  630 ; 
Eadel  v.  Borehes,  147  Ky.  5t)6,  39 
L.  E.  A.,  N.  S.,  227,  145  S.  W.  155; 
Baltimore  etc.  E.  Co.  v.  Moon  (Md.), 
84  Atl.  536;  Willard  v.  Norcross 
(Vt.),  85  Atl.  904;  In  re  Whit- 
ing (Me.),  85  Atl.  791;  Moran 
V.  Dake  Drug  Co.,  134  N.  "¥. 
Supp.  995;  Gulf  etc.  E.  Co.  v.  Abbott 
(Tex.   Civ.   App.),   146   S.   W.   1078. 

11  Davis  V.  State,  35  Ind.  496,  9 
Am.  Eep.  760;  In  re  Blakely,  48  Wis. 
294,  4  N.  W.  337;  Commonwealth  v. 
■Rogers,  7  Met.  (Mass.)  5D0,  41  Am. 
Dee.  458;  State  v.  Windsor,  5  Harr. 
(Del.)  512;  Baxter  v.  Abbott,  7 
Gray  (Mass.),  71;  Hastings  v.  Eider, 
99  Mass.  622;  Heald  v.  Thing,  45  Me. 
392;    State   v.   Felter,    25    Iowa,    67; 


Pigg  V.  State,  43  Tex.  108.  See  full 
note  to  Burt  v.  State,  39  L.  E.  A.  305- 
334. 

12  State  V.  Hayden,  51  Vt.  296. 

13  Dejarnette  v.  Commonwealth,  75 
Va.  867.  Many  illustrations  of  mis- 
cellaneous cases  in  which  the  opinions 
of  medical  men  have  been  received 
will  be  found  in  Eogers,  Exp.  Ev., 
§  81.  The  following  cases  also  serve 
to  illustrate  the  subject  of  this  sec- 
tion: People  V.  Barker,  60  Mich.  277, 
1  Am.  St.  Eep.  501,  27  N.  W.  539 
(physician  testified  as  to  the  cause  of 
death  of  a  person  found  in  a  river)  ; 
Tompkins  v.  West,  56  Conn.  478,  16 
Atl.  237,  (as  to  the  effect  of  external 
pressure  on  the  lungs) ;  Johnson  v. 
Castle,  63  Vt.  452,  21  Atl.  534  (as  to 
whether  a  boy  is  capable  of  begetting 
a  child) ;  Morgenstein  v.  Nejedlo,  79 
Wis.  388,  48  N.  W.  652  (as  to  the 
probable  effect  of  being  unable  to 
breathe  through  the  nose)  ;  Hickenbot- 
tam  V.  Delaware  By.  Co.,  122  IST.  Y. 
91,  25  N.  E.  279  (as  to  whether  a  per- 
son feels  pain  in  an  imaginary  limb). 

W  1  Bishop,  Crim.  Law,  §  544. 
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the  subject  may  always  be  inquired  into,  to  enable  the  jury 
to  estimate  the  weight  of  his  evidence.  As  we  have  shown, 
the  qualification  is  for  the  court ;  the  weight  of  the  evidence 
for  the  jury.^-'  Oh  the  other  hand,  there  are  courts  which 
regard  only  the  evidence  of  the  alienist  as  of  sufficient 
weight  to  guide  the  jury.  In  Maine,  it  has  been  held  that 
the  opinion  of  a  physician,  called  as  an  expert,  who  has 
not  made  a  special  study  of  mental  diseases,  may  be  ex- 
cluded on  questions  of  insanity.^®  In  Massachusetts  and 
Mississippi  there  are  similar  rulings.  In  the  last-named 
state  it  was  held  essential  that  the  witness  should  be,  or 
profess  to  be,  an  expert  in  the  general  subject  under  dis- 
cussion, and  that  an  acquaintance  with  cognate  pursuits 
would  not  suffice,  unless  the  matter  inquired  about  was 
common  to  both  professions.*''  In  Texas,  the  expression 
of  opinion  is  equally  strong,  founded  on  the  generally  un- 
satisfactory results  from  expert  testimony  in  insanity 
cases.  In  that  state,  only  those  who  are  expert  in  mental 
diseases  or  psychological  studies  are  regarded  as  authority, 
"for  it  is  a  knowledge  rarely  attained,  and  involving  much 
study,  observation  and  experience."**  It  has  frequently 
been  held  that  the  training  and  experience  of  physicians 
are  such  as  to  give  them  knowledge  superior  to  that  pos- 
sessed by  ordinary  witnesses  concerning  the  diseases  of 
animals;  and  partly  on  this  ground  and  partly  because  of 
the  difficulty  of  procuring  other  expert  testimony  upon  the 
subject,  ordinary  physicians  are  allowed  to  give  opinions 
as  to  the  causes,  nature  and  effects  of  diseases  among 

15  In   re   Dolbeer,   149   Cal.   227,   9  Flynt  v.  Bodenhamer,  80  N.  C.  205; 

Ann.  Cas.  795,  86  Pac.  695;   State  a.  State  v.  Roselair,  57  Or.  S,  109  Pac. 

Windsor,  5  Ha rr.  (Del.)  512;  Potts  v.  865;    Hathaway   v.    National   L.   Ins. 

House,  6  Ga.  324,  50  Am.  Dee.  329;  Co.,  48  Vt.  335. 

Davis   V.   State,   35   Ind.   496,   9   Am.  16  Hutchins   v.    Ford,   82   Me.   363, 

Eep.   760;    Abbott   v.   Commonwealth,  19  Atl.  832. 

107  Ky.  624,  55  S.  W.  196;   Fayette  n  Commonwealth  v.  Rich,  14  Gray 

V.    Chesterville,    77    Me.    28,   52    Am.  (Mass.),    335;    Russell    v.    State,    53 

Eep.  741;   In  re  Hoyle's  Estate,   162  Miss.  367. 

Mich.  275,  127  N.  W.  284;  People  v.  is  McLeod    v.    State,    31    Tex.    Cr. 

Schuyler,  106  N.  Y.  298,  12  N.  E.  783;  331,  20  S.  W.  749. 
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animals.*'  As  a  preliminary  question  as  to  his  qualifica- 
tion as  an  expert,  a  medical  witness  may  be  asked  whether 
the  examination  made  by  him  was  careful  or  merely  super- 
ficial.^** The  evidence  of  expert  veterinary  surgeons  is 
admissible  as  to  the  proper  treatment  for  a  sick  horse,  its 
condition  and  the  cause  of  such  condition.^^ 

§  379  (381).  Same— Testimony  of  physicians  and  others 
as  to  poisons. — Toxicology  is  regarded  in  some  jurisdic- 
tions as  part  of  the  scientific  knowledge  of  physicians,  and 
to  a  certain  extent  this  is  justified  by  the  course  of  ediica- 
tion  of  medical  men.  Thus  it  is  that  chemists  and  physi- 
cians, who  are  qualified  by  proper  study  and  experience, 
may  testify  as  to  the  nature  of  poisons  and  their  effect  on 
the  system  and  the  symptoms  which  they  produce.^^  But 
the  fact  that  the  witness  is  a  physician  does  not  necessarily 
qualify  him  to  testify  as  an  expert  concerning  the  presence 
of  poison  in  the  human  system,  since  he  may  be  wholly 
lacking  in  the  requisite  knowledge  of  chemical  science. 
There  is  conflict  on  this  question,  and  it  has  been  held  in 
several  cases  that  he  is  not  qualified  if  his  knowledge  on 
the  subject  has  been  obtained  wholly  from  medical  or  scien- 
tific books  or  medical  instruction,  and  not  from  personal 
observation  or  experience.^*  But  the  contrary  rule  is 
adopted  in  some  states.^*    Although  it  is  usual  for  experts 

19  State  V.  Sheets,  89  N.  C.  543;  22  state  v.  Terrell,  12  Rich.  (S.  C.) 
Horton  v.  Green,  64  N.  C.  64;  House  321;  People  v.  Eobinson,  2  Park.  C.  C. 
V.  Fort,  4  Blackf .  (Ind.)  293;  Pierson  (N.  Y.)  235;  Polk  v.  State,  36  Ark. 
V.  Hoag,  47  Barb.  (N.  Y.)  243;  Kor-  117;  Mitchell  v.  State,  58  Ala.  417; 
tendick  v.  Waterford,  142   Wis.   413,  State  v.  Hinkle,  6  Iowa,  380. 

125  N.  W.  945.  23  Soquet  v.  State,  72  Wis.  659,  40 

20  Northern  Pac.  B.  Co.  v.  Urlin,  N.  W.  391;  Boyle  v.  State,  57  Wis. 
158  U.  S.  271,  39  L.  Ed.  977,  15  Sup.  472,  46  Am.  Eep.  41,  15  N.  W.  827; 
Ct.  ESp.  840.  Zoldoske   v.    State,    82   Wis.    580,    52 

21  Welch  V.  Fransioli,  46  Wash.  N.  W.  778;  State  v.  Cole,  63  Iowa, 
530,  90  Pac.  644.  The  record  in  this  695,  17  N.  W.  183.  The  opposite  rule 
ease,  however,  shows  that  the  testi-  was  adopted  in  Siebert  v.  People,  143 
mony  was  not  introduced  so  much  for  111.  571,  32  N.  E.  431.  See,  also,  S 
the    purpose    of    proving   the    proper  368,  ante. 

treatment  from  an  expert  standpoint,  24  Boswell  v.  State,  114  Ga.  40,  39 

as  it  was  to  show  the  condition  of  the  S.  E.  897;  People  v.  Thacker,  108 
horse  and  the  cause  of  such  condition.      Mich.  652,  66  N,  W.  562;  People  v. 
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to  subject  compounds  to  a  chemical  analysis  before  testify- 
ing whether  they  are  poisonous,  or  as  to  their  ingredients, 
and  although  this  has  sometimes  been  held  indispensable, 
the  better  rule  is  that  the  opinion  may  be  received,  although 
this  test  has  been  omitted,  it  being  a  matter  which  affects 
the  weight  rather  than  the  competency  of  the  testimony.^^ 
As  to  the  analysis  itself,  it  is  desirable  that  great  caution 
should  be  exercised  in  conducting  experiments  of  this  char- 
acter, and  that  the  most  skillful  professional  aid  should 
be  secured.  Where  the  experiments  are  conducted  by  such 
as  have  not  had  experience,  or  by  those  who,  though  not 
practical  chemists,  give  their  opinions  from  knowledge  de- 
rived from  the  books  upon  that  science,  such  opinions  would 
be  entitled  to  less  weight  than  if  given  by  a  practical  chem- 
ist— one  who  bases  his  conclusions  upon  experience  as  well 
as  books.  The  means  of  knowledge  are  proper  to  be  con- 
sidered by  the  jury,  and  they  should  give  or  withhold  cre- 
dence in  the  opinion  given,  as  they  may  believe  the  expert 
qualified  to  speak  more  or  less  intelligently  and  understand- 
ingly.^^ 

§  380  (382).    Mechanics   and  machinists  as   experts. — 

When  a  witness  shows  himself  sufficiently  expert  in  any 
particular  art  or  craft  to  admit  of  an  examination  properly 
addressed  to  persons  of  skill  in  that  department  of  in- 
dustry, he  is  competent  to  give  an  opinion  upon  matters 
of  which  the  jury  could  not  be  expected  to  judge  accurately 
from  the  mere  detail  of  facts.^''  Hence  it  is  that  the  opin- 
ions of  machinists  and  artisans  may  be  received  as  evi- 
dence when  they  have  by  their  experience  gained  an 
acquaintance  with  the  subject  not  common  to  others,  and 

Benham,  160  N.  Y.  402,  55  N.  E.  11 ;  highest  professional  skill,  or  those  who 

State  V.  She«ts.  89  N.  C.  543;   State  had  given  their  lives  to  chemical  ex- 

V.  Simonis,  39  Or.  Ill,  65  Pac.  595.'  periments,  would,   in  this  country  at 

25  State  V.  Slagle,  83  N.  C.  630.  least,    render    it   impossible,    in    most 

26  State    V.    Hinkle,    6    Iowa,    380.  cases,  to  find  the  requisite  skill  and 
The   opinion   continues;    "But  to   say  ability." 

that  none  shall  be  permitted  to  give  27  Cole  v.  Clarke,  3  Wis.  323. 

their    opinions    except    those    of    the 
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which  may  aid  the  court  or  jury  in  coming  to  a  conclusion.^* 
Thus,  their  opinions  are  admissible  as  to  the  proper  mode 
of  doing  work,  as  in  the  erection  of  buildings,^*  the  proper 
mode  of  constructing  machinery,^"  and  the  comparative 
merits  of  different  machines.*^  So  they  may  give  their 
opinions  as  to  the  value  of  labor,  services  or  material  neces- 
sary for  a  specific  work,^^  or  as  to  the  time  necessary  to 
complete  or  perform  it,*^  or  as  to  the  proper  mode  of 
measuring  or  estimating  such  work,^*  or  as  to  the  mode  of 
doing  work  in  such  manner  as  to  comply  with  a  certain  con- 
tract,^^  or  as  to  the  amount  or  kind  of  work  done  or  capable 


28  Huggins  V.  Southern  E.  Co.,  148 
Ala.  153,  41  South.  856;  Punkowski 
V.  New  Castle  Leather  Co.,  4  Ponne. 
(Del.)  544,  57  Atl.  559;  Warren  v. 
City  Electric  E.  Co.,  141  Mich.  298, 
104  N.  W.  613;  Gitliu  v.  Stone,  126 
N.  Y.  Supp.  88;  Burroughs  v.  Curtiss 
Lumber  Co.,  58  Or.  270,  114  Pae. 
103;  Koon  v.  Southern  E.  Co.,  69  S. 
C.  101,  48  S.  E.  86. 

29  Haver  v.   Tenney,   36   Iowa,   80, 

39  Am.  Eep.  674;  Shujte  v.  Hennessy, 

40  Iowa,  352;  Ward  v.  Kilpa trick, 
85  N.  Y.  413;  Ford  v.  Tirrell,  9  Gray 
(Mass.),  401,  69  Am.  Dec.  297; 
Prendible  v.  Connecticut  Mfg.  Co., 
160  Mass.  131,  35  N.  E.  675.  But  it 
must  first  be  shown  that  he  has  the 
requisite  knowledge  to  make  him  ari 
expert:  Peteler  Mfg.  Co.  v.  North- 
western Mfg.  Co.,  60  Minn.  127,  61 
N.  W.  1024. 

30  Sheldon  v.  Booth,  50  Iowa,  209; 
Curtis  V.  Gano,  26  N.  Y.  426;  Car- 
roll V.  Welch,  26  Tex.  147;  Cole  v. 
Clarke,  3  Wis.  323;  Taylor  v.  French 
Lumber  Co.,  47  Iowa,  662;  Hammer 
V.  Janowitz,  131  Iowa,  20,  108  N.  W. 
109;  Murphy  v.  Marston  Coal  Co., 
183  Mass.  385,  67  N.  E.  342.  On  the 
general  subject  of  this  section  see  the 
recent  cases:  Stockton  Iron  Works  v. 
•Walters,  18  CaL  App.  373,  123  Pae. 


240 ;  MeCune  v.  Eateliff,  88  Kan.  653, 
129  Pae.  1167;  Louisville  etc.  E.  Co. 
V.  Goodwin,  151  Ky.  149,  151  S.  W. 
376;  Jewell  v.  Excelsior  Powder  Mfg. 
Co.,  166  Mo.  App.  555,  149  S.  W. 
1045;  Canham  v.  Ehode  Island  Co. 
(E.  I.),  85  Atl.  1050;  Texas  Traction 
Co.  V.  Morrow  (Tex.  Civ.  App.),  145 
S.  W.  1069. 

31  James  v.  Hodsden,  47  Vt.  127; 
Great  Western  E.  Co.  v.  Haworth,  39 
111.  346;  Scattergood  v.  Wood,  79  N. 
Y.  263,  35  Am.  Eep.  515. 

32  Hough  V.  Cook,  69  111.  581;  Waco 
Tap.  E.  Co.  V.  Shirley,  45  Tex.  355; 
Simmons  v.  Carrier,  68  Mo.  416; 
Shepard  v.  Ashley,  10  Allen  (Mass.), 
542 ;  Eoberts  v.  Boston,  149  Mass.  346, 
21  N.  E.  668;  Kelly  v.  Eowane,  33 
Mo.  App.  440;  Euppel  v.  Adrian  Mfg. 
Co.,  96  Mich.  455,  55  N.  W.  995; 
Shields  v.  Norton,  143  Ped.  802,  74 
C.  C.  A.  254  (laying  pipes). 

33  Swain  v.  Naglee,  17  Cal.  416; 
Stiles  V.  Neillsville  Co.,  87  Wis.  266, 
58  N.  W.  411. 

34  Shulte  V.  Hennessey,  40  Iowa, 
352  (measuring  masonry) ;  Ford  v. 
Tirrell,  9  Gray  (Mass.),  401,  69  Am. 
Dec.  297. 

35  Ogdien  V.  Parsons,  23  How.  (U. 
S.)  167,  16  L.  Ed.  410;  Haver  v. 
Tenney,  36  Iowa,  80;  Stark  Grain  Co. 
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of  being  done  by  certain  machinery,^*  or  that  which  a  cer- 
tain force  of  men  could  do,"  or  whether  a  certain  mode  of 
operating  a  given  machine  would  be  safe,  as  well  as  whether 
the  machine  itself  was  safe.^^  So  the  opinions  of  masons,»» 
bridge-builders,*"    and    other    mechanics    and    artisans," 


V.  Harry  Bros.  Co.,  57  Tex.  Civ.  App, 
529,  122  S.  W.  947;  Hilliar'd  v.  King, 
134  Ga.  817,  68  S.  E.  649. 

36  People  V.  GoMsworthy,  130  Cal. 
600,  62  Pac.  1074;  tTnioii  Show  Case 
Co.  V.  Blindauer,  75  111.  App.  858; 
Indiana  etc.  Coal  Co.  v.  Buffey,  28 
Ind.  App.  108,  62  N.  E.  279;  Sheldon 
V.  Booth,  50  Iowa,  209;  Hayward  v. 
Draper,  3  Allen  (Mass.),  551;  Skin- 
ner V.  Kerwin  etc.  Glass  Co.,  103  Mo. 
App.  650,  77  S.  W.  1011;  Port  Huron 
Maeh.  Co.  v.  Bragg,  77  Neb.  357,  109 
N.  W.  398;  Meiners  v.  Steinway,  12 
Jones  &  S.  (44  N.  Y.  Sup.  Ct.) 
369;  Burns  v.  Welch,  8  Yerg.  (Tenn.) 
117 ;  Bemis  v.  Central  Vermont  E.  Co., 
58  Vt.  636,  3  Atl.  531;  Clifford  v. 
Eichardson,  18  Vt.  620. 

37  Salvo  V.  Duncan,  49  Wis.  151,  4 
N.  W.  1074;  Allen  t.  Murray,  87  Wis. 
41,  57  N.  W.  979. 

38  Gilbert  v.  Guild,  144  Mass.  601, 
12  N.  E.  368;  Lau  v.  Fletcher,  104 
Mich.  295,  62  N.  W.  357;  Lang  v. 
Terry,  163  Mass.  138,  39  N.  E.  802; 
McGonigle  v.  Kane,  20  Colo.  292,  38 
Pac.  367.  But  the  question  whether 
a,  boy  is  a  proper  person  to  put  at 
work  upon  a  machine  is  not  one  for 
an  expert:  McGuerty  v.  Hale,  161 
Mass.  51,  36  N.  E.  682.  Among  the 
more  important  recent  decisions  on 
the  subject  of  expert  testimony  with 
regard  to  machinery  are:  McLain  v. 
Dahlstrom  etc.  Co.,  19  Cal.  App.  475, 
126  Pac.  391;  Temple  v.  Gilbert 
(Conn.),  85  Atl.  380;  Vohs  v.  A.  E. 
Shorthill  Co.,  124  Iowa,  471,  100  N. 
W.  495;  La  Porte  Carriage  Co.  v. 
Sullendor  (Ind,  App.),  71  N.  E.  922; 


Warren  v.  Jeunesse  (Ky.),  122  S.  W. 
862;  Bidge  v.  Boston  etc.  E.  Co. 
(Mass.),  100  N.  E.  667;  Carlin  v. 
Kennedy,  97  Minn.  141,  106  N.  W. 
340;  Draper  v.  Atlantic  etc.  E.  Co. 
(N.  C),  77  S.  E.  231;  Britt  v.  Caro- 
lina etc.  E.  Co.,  148  N.  C.  37,  61  S. 
E.  601;  Wofford  v.  Clinton  Cotton 
Mills,  72  S.  C.  346,  51  S.  E.  918; 
Cleburne  etc.  Gas  Co.  v.  McCoy  (Tex. 
Civ.  App.),  149  S.  W.  534;  Gammel- 
Statesman  Pub.  Co.  v.  Montfort  (Tex. 
Civ.  App.),  81  S.  W.  1029;  Gustafson 
V.  A.  J.  West  Lumber  Co.,  51  Wash.  25, 
97  Pac.  1094;  Grand  Trunk  Western 
E.  Co.  V.  Lindsay,  201  Fed.  836 ;  City  of 
MEinchester  v.  Landry,  199  Fed.  882, 
118  C.  C.  A.  330.  See  note  on  "Admis- 
sibility of  Opinion  Evidence  as  to 
Whether  Work,  Situation,  Appliance, 
etc.,  is  Dangerous,"  to  Hamann  v. 
Milwaukee  Bridge  Co.,  7  Ann.  Caa. 
463. 

39  Smith  V.  Gugerty,  4  Barb.  (N. 
Y.)  614;  Montgomery  v.  Gilmer,  33 
Ala.  116,  70  Am.  Dec.  562;  Miller  v. 
Shay,  142  Mass.  598,  8  N.  E.  419. 

*o  Washington,  C.  &  A.  Turnpike 
Co.  V.  Case,  SO  Md.  36;  Bonebreak  v. 
Board  of  Huntington  County,  141  Ind. 
62,  40  N.  E.  141;  Blank  v.  Livonia. 
79  Mich.  1. 

41  Wintringham  v.  Hayes,  144  N. 
Y.  1,  43  Am.  St.  Eep.  725,  38  N.  E. 
999  (opinion  of  expert  as  to  cost  oi 
repairing  a  yacht) ;  Excelsior  Electric 
Co.  V.  Sweet,  57  N.  J.  L.  224,  30  Atl. 
553  (as  to  proper  mode  of  erecting 
electric  lights);  Ouillette  v.  Overman 
Wheel  Co.,  162  Mass.  305,  38  N.  E. 
511   (as  to  detection  of  the  want  of 
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skilled  in  their  respective  trades,  may  be  received  as  mat- 
ters pertaining  to  their  occupation.*^  In  an  action  by  the 
contractor  for  damages  for  breach  of  a  contract  to  drill 
gas  wells,  the  testimony  of  witnesses  who  have  had  experi- 
ence in  drilling  gas  wells  upon  the  same  farm  and  other 
wells  in  the  vicinity  where  the  strata  appear  to  be  the  same 
and  the  conditions  similar,  is  competent  to  show  the  cost 
of  doing  the  work  contracted  for,  and  prevented  by  the 
owner.*^     In  an  action  for  negligence  in  not  discovering 


repair  of  a  shaft  by  its  jarring  the 
building);  Judson  v.  Giant  Powder 
Co.,  107  Cal.  549,  48  Am.  St.  Kep.  146, 
29  L.  E.  A.  718,  40  Pae,  1020  (as  to 
the  manufacture  of  nitro-glycerine) ; 
LoDisville,  N.  A.  &  C.  Ey.  Co.  v.  Ber- 
key,  136  Ind.  181,  35  N.  E.  3  (opinion 
of  a  blacksmith  as  to  the  quality  of 
iron  in  a  coupling-pin)  ;  Boettger  v. 
Scherpe  Iron  Co.,  124  Mo.  87,  27  S. 
W.  466  (as  to  efEect  of  a  knot  or 
cross-grain  on  the  strength  of  a  tim- 
ber) ;  Kershaw  v.  Wright,  115  Mass. 
361  (as  to  the  mode  of  packing 
hams) ;  Bean  v.  McLean,  48  Vt.  412, 
21  Am.  Eep.  130  (as  to  the  proper 
mode  of  floating  logs) ;  State  v,  Bald- 
win, 36  Kan.  1,  12  Pae.  318  (as  to 
the  instrument  with  which  a  certain 
panel  was  cut)  ;  Wolfe  v.  Mosler  Safe 
Co.,  139  App.  Div.  848,  124  N.  Y. 
Supp.  541   (as  to  moving  heavy  bank 


<2  T.  &  C.  Ins.  Co.  V.  Ji'ouke,  94 
Ark.  358,  127  S.  W.  461;  Bowen  v. 
Sierra  Lumber  Co.,  3  Cal.  App.  312, 
84  Pae.  1010;  Clark  v.  Johnson  County 
Tel.  Co.,  146  Iowa,  428,  123  N.  W. 
327;  Maryland  etc.  R.  Co.  v.  Brown, 
109  Md.  304,  71  Atl.  1005;  Meehan 
V.  Holyoke  St.  E.  Co.,  186  Mass.  511, 
72  N.  E.  61;  Emerson  v.  Lowell  Gas 
Light  Co.,  3  Allen  (Mass.),  410;  Un- 
derfeed Stoker  Co.  v.  Detroit  Salt 
Co.,  135  Mich.  431,  97  N.  W.  959; 
Owens   v.    Chicago    etc    E.    Co.,    113 


Minn.  49,  128  N.  W.  1011;  Obermeyer 
V.  Logemau  etc.  Mfg.  Co.,  120  Mo. 
App.  59,  96  S.  W.  673;  Powell  v. 
Nevada  etc.  E.  Co.,  28  Nev.  40,  78 
Pae.  978;  Soandell  v.  Columbia  etc. 
Co.,  50  App.  Div.  152,  64  N.  Y.  Supp. 
232;  Garwood  v.  New  York  Cent.  etc. 
E.  R.  Co.,  45  Hun  (N.  Y.),  128; 
Scott  V.  Nauss  Bros.  Co.,  141  App. 
Div.  255,  126  N.  Y.  Supp.  17;  E.  C. 
Fuller  Co.  v.  Pennsylvania  E.  Co.,  61 
Misc.  Rep.  599,  113  N.  Y.  Supp. 
1001;  Younce  v.  Broad  River  Lumber 
Co.,  155  N.  C.  239,  Ann.  Cas.  1912C, 
107,  71  S.  E.  329;  Commerce  etc.  Co. 
V.  Camp  (Tex.  Civ.  App.),  12?  S.  W. 
852;  International  etc.  E.  Co.  v.  Mills, 
34  Tex.  Civ.  App.  127,  78  S.  W.  11; 
Evarts  v.  Middlebury,  53  Vt.  626,  38 
Am.  Rep.  707;  Hocking  v.  Windsor 
Spring  Co.,  131  Wis.  532,  111  N.  W. 
685;  Twentieth  Century  Co.  v.  Quil- 
ling, 136  Wis.  481,  117  N.  W.  1007; 
Ruck  V.  Milwaukee  Brewery  Co.,  144 
Wis.  404,  129  N.  W.  414;  Chicago  v. 
Greer,  9  Wall.  (U,  S.)  726,  19  L.  Ed. 
769;  St.  Louis  etc.  R.  Co.  v.  Farr, 
56  Fed.  994,  6  C.  C.  A.  211;  Frederick 
Mfg.  Co.  V.  Devlin,  127  Fed.  71,  62 
C.  C.  A.  53;  Hunt  etc.  Packing  Co. 
v.  Cassiday,  53  Fed.  257,  3  C.  C.  A. 
525;  McClaren  v.  Weber  Bros.  Shoe 
Co.,  166  Fed.  714,  92  C.  C.  A.  386. 

43  Predonia  Gas  Co.  v.  Bailey,  77 
Kan.  296,  94  Pae.  258. 


§  381  (383)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  940 

and  repairing  defective  timl>ers  in  a  bridge,  it  was  com- 
petent for  a  witness  who  had  had  a  great  deal  of  experience 
in  the  construction  and  repair  of  bridges  to  testify  as  to  the 
method  by  which  he  would  examine  a  bridge  to  ascertain 
the  condition  of  its  timbers.  The  information  was  not 
familiar  to  the  ordinary  juryman,  and  the  evidence  bore  on 
the  issues.*^ 

§  381  (383),  Expert  testimony  as  to  railroads  and  their 
management. — It  would  be  impracticable  to  detail  the 
innumerable  illustrations  that  exist  of  the  application  of 
expert  testimony  with  regard  to  railroads  and  their  man- 
agement. The  area  covered  by  the  questions  that  call  for 
it  is  vast,  and  becomes  more  extended  as  new  circumstances 
arise  out  of  new  machinery,  constructions  and  improve- 
ments. It  may  be  taken,  however,  that  such  testimony  is 
properly  availed  of  whenever  the  superior  knowledge — 
technical  or  peculiar — of  the  witness,  qualified  as  an  ex- 
pert by  erudition  or  experience,  or  both,  may  be  of  use  in 
helping  a  jury  to  a  conclusion.  Thus  the  opinions  of  those 
versed  in  railroad  machinery  and  railway  management  are 
admissible  as  to  the  proper  construction  of  a  track  and  as 
to  the  mode  of  laying  rails,*'  or  proper  and  safe  appli- 
ances for  cars  and  tracks,*®  or  engines,*''  as  to  the  proper 
mode  of  managing  trains  and  engines,**  electric   street- 

«  Greenway  v.  Taylor  County,  144  Chicago  etc.  Ey.  Co.,  128  Iowa,  386, 

Iowa,  332,  122  N.  W.  943.  104  N.  W.  361;'Fitts  v.  Cream  City 

«  Carpenter  v.  Central  By.  Co..  -4  Ry.  Co.,  59  Wis.  323,  18  N.  W.  1S6; 

Daly  (N.  Y.),  550;  Langfitt  v.  Cliu-  Bridger  v.  Aslieville  etc.  E.  Co.,  25 

ton   etc.   E.   Co.,   2   Eob.    (La.)    217;  S.  C.  24;  St.  Louis  &  S.  F.  Ey.  Co. 

Grand  Eapids  etc.  E.  Co.  v.  Huntley,  v.  Farr,  56  Fed.  994,  6  C.  C.  A.  211. 

38  Mich.  537,  31  Am.  Rep.  321;  .Tef-  See,  also,  Atchison,  T.   &  S.  F.  Ey. 

fersonville  E.  Co.  v.  Lanham,  27  Ind.  Co.  v.  Myers,  63  Fed.  793,  11  C.  C.  A. 

171;  Louisville  &  N.  R.  Co.  v.  Sand-  439. 

lin,  125  Ala.  585,  28  South.  40;  Mis-  47  Chicago  etc.  R.  Co.  v.  Shannon, 

Bouri  Pae.  R.  Co.  v.  Fox,  60  Neb.  531,  43  111.  338. 

83  N.  W.  744;  Stewart  v.  Louisville  *&  Cooper  v.  Central  E.  E.,  44  Iowa, 

etc.  R.  Co.,  136  Ky.  717,  125  S.  W.  134;   Cincinnati  etc.  E.  Co.  v.  Smith, 

154.  22   Ohio   St.   227,   10   Am.  Rep.   729; 

48  Baldwin  v.  Chicago  etc.  E.  Co.,  Seaver   v.    Boston    etc.    R.,    r4    Gray 

50   Iowa,    680;    German   Ins.    Co.   v.  (Mass.),  466;  Union  Pae.  Ey.  Co.  v. 
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cars,*"  as  to  the  distance  in  whicli  a  train  could  be  stopped 
when  the  rate  of  speed  and  other  facts  are  known^"  as  to  the 
probable  cause  of  a  train  running  off  the  track,  when  the  facts 
are  stated,''^  as  to  the  comparative  danger  of  running  trains 
forward  or  backward,®-  as  to  the  probable  effect  of  a  given 
defect  upon  the  operation  of  an  engine,®^  as  to  the  duties 
of  those  in  the  management  of  trains  under  given  circum- 
stances,^* and  as  to  the  effect  of  sparks  issuing  from  en- 
gines and  the  probability  of  their  communicating  fires.®® 
Also  as  to  whether  a  city  ordinance  had  been  complied  with 
as  to  covering  the  space  between  tunnels  with  a  shed  sup- 
plied with  smoke  escapes ;®''  and  as  to  the  sufficiency  of 


Novak,  61  Fed.  573,  9  C.  C.  A.  629; 
Czezewzka  v.  Benton-Bellefontaine  Ey. 
Co.,  121  Mo.  201,  25  S.  W.  911.  Aa 
to  proper  lookout;  Yeager  v.  Chicago 
etc.  R.  Co.,  148  Iowa,  231,  123  N.  W. 
974.  See,  also,  the  recent  cases: 
Nashville  etc.  R.  v.  Hinds  (Ala.  App.), 
60  South.  409;  Birmingham  etc.  Power 
Co.  V.  Saxon  (Ala.),  59  South.  584; 
Connecticut  Fire  Ins.  Co.  v.  Chester 
etc.  E.  Co.  (Mo.  App.),  153  S.  W. 
544;  Galveston  etc.  R.  Co.  v.  Sample 
(Tex.  Civ.  App.),  145  S.  W.  1057. 

49  Nolan  V.  Newton  etc.  E.  Co.,  206 
Mass.  384,  92  N.  E.  505. 

BO  Bellefontaine  etc.  R.  Co.  v. 
Bailey,  11  Ohio  St.  333  (engineer) ; 
Maher  v.  Atlantic  etc.  R.  R.,  64  Mo. 
267  (engineer) ;  Mobile  etc.  Ry.  Co.  v. 
Blakely,  59  Ala.  471  (conductor); 
Detroit  etc.  E.  Co.  v.  Van  Steinburg, 
17  Mich.  99  (mail  agent) ;  Eckert  v. 
St.  Louis  etc.  Ky.  Co.,  13  Mo.  App. 
352  (locomotive  builder) ;  IVeeman  v. 
Travelers'  Ins.  Co.,  144  Mass.  572,  12 
N.  E.  372  (conductor) ;  Grimmell  v. 
Chicago  Ry.  Co.,  73  Iowa,  93,  34  N. 
W.  758  (fireman).  See,  also.  Frost 
v.  Milwaukee  &  N.  Ey.  Co.,  96  Mich. 
470,  56  N.  W.  19;  Adams  v.  Chicago, 
M.  &  St.  P.  Ey.  Co.,  93  Iowa,  565,  61  N. 
W.  1059.     On  right  of  court  to  decide 


question  as  to  quickest  means  of  stop- 
ping train,  as  a  matter  of  common 
knowledge,  see  note  to  Harris  v.  Nash- 
vDle  etc.  Ry.  Co.,  14  L.  R.  A.,  N.  S., 
261. 

51  Seaver  v.  Boston  etc.  R.,  14 
Gray  (Mass.),  466;  Murphy  v.  New 
York  Cent.  R.  Co.,  66  Barb.  (N.  Y.) 
125;  Brownfield  v.  Chicago  etc.  Ey., 
107  Iowa,  254,  77  N.  W.  1038. 

52  Kuhns  V.  Wisconsin  Ry.  Co.,  70 
Iowa,  561,  31  N.  W.  868. 

53  Bra'bbits  v.  Chicago  etc.  Ry.  Co., 
38  Wis.  289. 

54  Cincinnati  etc.  R.  Co.  v.  Smith, 
22  Ohio  St.  227,  10  Am.  Eep.  729; 
Augusta  etc.  R.  Co.  v.  Dorsey,  68  Ga. 
228;  Reifsnyder  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  90  Iowa,  76,  57  N.  W.  692 ; 
Czezewzka  v.  Benton-Bellefontaine  Ey. 
Co.,  121  Mo.  201,  25  S.  W.  911. 

55  Davidson  v.  St.  Paul,  M.  &  M. 
Ry.  Co.,  34  Minn.  51,  24  N.  W.  324. 
On  distance  within  which  sparks  from 
a  properly  equipped  engine  will  set 
fire  as  a  subject  of  expert  testimony, 
see  note  to  Potter  v.  Grand  Trunk 
etc.  Ey.  Co.,  22  L.  R.  A.,  N.  S.,  1039. 

56  Baltimore  etc.  E.  Co.  v.  Sattler, 
100  Md.  306,  3  Ann.  Gas.  660,  59  Atl. 
654. 
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brakes  on  gravel  cars.^'^  In  brief,  such  evidence  is  admis- 
sible upon  almost  every  matter  connected  with  railroads;^* 
except  upon  those  well-known  facts,  of  course,  of  which  the 
jury,  as  members  of  the  community,  may  be  presumed  to 
be  cognizant,  or,  as  put  by  Pope,  C.  J.,®*  where  it  is  a 
question  of  hard  common  sense,  no  reason  exists  why  ex- 
perts should  be  called  in  to  aid  the  jury.  Therefore,  en- 
gineers, conductors  and  others  skilled  in  railroad  matters, 
like  other  experts,  are  not  allowed  to  give  their  opinions 
as  to  whether  ordinary  care  or  prudence  has  been  exercised 


BT  Chicago  etc.  R.  Co.  v.  Hale,  176 
Fed.  71,  99  C.  C.  A.  37?. 

58  From  the  great  body  of  recent 
cases  upon  the  subject  generally,  the 
following  have  been  selected  as  ser- 
viceable references:  Brown  v.  St. 
Louis  etc.  K.  Co.,  171  Ala.  310,  55 
South.  107  (qualification) ;  Northern 
etc.  E.  Co.  V.  Shea,  142  Ala.  119,  37 
South.  796  (defective  and  unsafe 
track)  ;  St.  Louis  etc.  R.  Co.  v.  Daw- 
son, 77  Ark..  434,  92  S.  W.  27 
(proper  operation  of  locomotive)  ; 
Bowen  v.  Sierra  Lumber  Co.,  3  Cal. 
App.  312,  84  Pac.  1010  (strength  of 
timbers) ;  Gorey  v.  Illinois  etc.  R. 
Co.,  153  111.  App.  17  (degree  of  vio- 
lence or  suddenness  on  stopping  a, 
train) ;  Pittsburg  etc.  R.  Co.  v. 
Nicholas  (Ind.  App.),  73  N.  E.  195 
(proper  time  to  give  stop  signal  on 
electric  cars) ;  Guinn  v.  Iowa  etc.  R. 
Co.,  125  Iowa,  301,  101  N.  W.  94 
(cutting  embankments  and  opening 
ditches) ;  Cronk  v.  Wabash  E.  Co., 
123  Iowa,  349,  98  N.  W.  8S4  (speed)  ; 
South  Covington  etc.  E.  Co.  v.  Weber 
(Ky.),  82  S.  W.  986  (running  and 
stopping  electric  ear)  ;  Mayer  v.  De- 
troit etc.  R.  Co.,  152  Mich.  276,  116 
N.  W.  429  (sand  appliances  to  pre- 
vent sliding)  ;  Dolge  v.  Northern  etc. 
E.  Co.,  107  Minn.  242,  26  L.  E.  A., 
N.  S.,  600,  119  N.  W.  1066  (throw  of 


split  switches)  ;  Landers  v.  Quincy  etc. 
R.  Co.,  156  Mo.  App.  580, 137  S.  W.  605 
(proper  method.of  loading  hand-cars) ; 
Zelenka  v.  Union  Stockyards  Co.,  82 
Neb.  511,  118  N.  W.  103  (stopping 
engine) ;  Harrison  v.  New  York  etc. 
R.  Co.,  195  N.  Y.  86,  87  N.  E.  802 
(effect  of  shutting  off  steam  as  to 
causing  smoke  to  rise)  ;  St.  Louis  etc 
R.  Co.  V.  Neef  (Tex.  Civ.  App.),  138 
S.  W.  1168  (climbing  on  loose  stirrup 
of  box-car) ;  Gulf  etc.  R.  Co.  v. 
Brooks  (Tex.  Civ.  App.),  132  S.  W. 
95  (dangers  of  collision  between  train 
and  hand-ear)  ;  Gulf  etc.  R.  Co.  v. 
Belton  (Tex.  Civ.  App.),  122  S.  W. 
413  (feasibility  of  grade  crossing); 
St.  Louis  etc.  R.  Co.  v.  Smith  (Tex. 
Civ.  App.),  90  S.  W.  926  (proper 
manner  of  switching  train  of  ca- 
booses) ;  Halverson  v.  Seattle  Electric 
Co.,  35  Wash.  600,  77  Pac.  1058 
(speed  of  electric  ear)  ;  Zarnik  v.  C. 
Reiss  Coal  Co.,  133  Wis.  290,  113  N.  W. 
752  (proper  method  of  fasteniiig  car 
doors)  ;  Fisher  v.  Waupaca  Electric 
Light  Ry.  Co.,  141  Wis.  515,  124  N. 
W.  1005  (fenders);  Troxell  v.  Dela- 
ware etc.  R.  Co.,  180  Fed.  871  (want 
of  derailing  switch  on  siding)  ;  South- 
ern Pac.  R.  Co.  V,  Bartine,  170  Fed. 
725  (reasonableness  of  freight  rates). 
BO  Nickles  v.  Seaboard  Air  Line 
Ry.,  74  S.  G.  102,  54  S.  E.  255. 
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in  the  matter  in  controversy,^"  or  as  to  the  competency  of 
another  person  to  perform  his  duties,^^  or  generally  to 
usurp  the  province  of  the  jury  by  deciding  the  real  ques- 
tion in  controversy.^^  The  distinction  between  the  two 
classes  of  testimony  is  sufficiently  obvious. 


§  382  (384).  Experts  in  agriculture. — As  illustrations  of 
the  same  principle,  the  opinions  of  those  skilled  in  farming 
and  agriculture  may  be  received  as  to  the  proper  mode  of 
cultivating®*  and  fertilizing  land,***  as  well  as  to  the  quali- 
ties of  soil,^®  the  probable  amount  and  value  of  the  products 
or  crops  of  land  under  given  circumstances,  or  the  yield 
of  a  certain  crop,®*  of  the  values  of  land,®''  and  of  its  use,®^ 
the  probable  amount  of  injury  to  crops  occasioned  by  tres- 
pass or  other  causes,®'  also  as  to  the  values,'^"  age''^^  and 


60  Gavisk  v.  Pacific  E.  Co.,  49  Mo. 
274;  Hill  v.  Portland  etc.  E.  E.  Co.,  55 
Me.  438,  92  Am.  Dee.  601;  Dooner  t. 
Delaware  &  H.  Canal  Co.,  164  Pa.  17, 
30  Atl.  269. 

61  Moore  v.  Chicago  Ey.  Co.,  65 
Iowa,  505,  54  Am.  Eep.  26,  22  N.  W. 
650;  Langston  v.  Eailway  Co.,  147 
Ho.  457,  48  S.  W.  835. 

62  See  §  372  et  seq.,  ante. 

63  Spiva  V.  Stapleton,  38  Ala.  171; 
Buffum  V.  Harris,  5  E.  I.  243. 

64  Young  V.  O'Neal,  57  Ala.  566. 

65  Sarle  v.  Arnold,  7  E.  I.  582. 

66  Phillips  V.  Terry,  3  Abb.  Dec. 
(N.  Y.)  607;  McLennan  v.  Lemen, 
57  Minn.  317,  59  N.  W.  628;  Town- 
send  V.  Bonwill,  5  Harr.  (Del.)  474; 
Isaac  V.  McLean,  10'6  Mich.  79,  64  N. 
W.  2;  Farmers  &  Traders'  Nat.  Bank 
V.  Woodell,  38  Or.  294,  61  Pac.  837, 
65  Pac.  520. 

67  Finch  V.  Chicago,  M.  &  St.  P. 
Ey.  Co.,  46  Minn.  250,  48  N.  W.  915. 

68  Cornell  v.  Dean,  105  Mass.  435. 

69  Tucker  v.  Massachusetts  etc.  B. 
Co.,    118    Mass.    546;     Townsend    v. 


Brundage,  4  Hun  (N.  Y.),  264; 
Sickles  V.  Gould,  51  How.  Pr.  (N. 
Y.)  22;  Seamans  v.  Smith,  46  Barb. 
(N.  Y.)  320;  Slater  v.  Wilcox,  57 
Barb.  (N.  Y.)  604;  Chicago,  E.  E. 
I.  &  P.  Ey.  Co.  V.  Larsen,  19  Colo. 
71,  34  Pac.  277  (value  of  crop  de- 
stroyed) ;  Madisonville  etc.  E.  Co.  v. 
Eenfro  (Ky.),  127  S.  W.  508. 

70  Smith  V.  Indianapolis  etc.  E. 
Co.,  80  Ind.  233;  Browne  v.  Moore, 
32  Mich.  254;  Gere  v.  Council  Bluffs 
Ins.  Co.,  67  Iowa,  272,  23  N.  W.  137, 
25  N.  W.  159;  Bischoff  v.  Schultz,  5 
N.  Y.  Supp.  757;  Kennett  v.  Fickel, 
41  Kan.  211,  21  Pac.  93;  Plunkett 
V.  Minneapolis,  S.  S.  M.  &  A.  Ey. 
Co.,  79  Wis.  222,  48  N.  W.  519;  Mis- 
souri Pac.  Ey.  Co.  v.  Shumaker,  46 
Kan.  769,  27  Pac.  126;  Gleckler  v. 
Slav-ens,  5  S.  D.  364,  59  N.  W.  323; 
Mason  v.  Patrick,  100  Mich.  577,  59 
N.  W.  239  (horse  dealer).  As  to  evi- 
dence of  pedigree,  see  Warrick  v.  Eein- 
hardt  (Iowa),  111  N.  W.  983. 

71  Clague  V.  Hodgson,  16  Minn. 
329;  Moreland  v.  Mitchell  Co.,  40 
Iowa,  394. 
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weight  of  domestic  animals/-  and  as  to  the  diseases '^^  and 
proper  management'*  of  stock.  So  they  have  been  allowed 
to  express  an  opinion  as  to  whether  certain  land  required 
draining,^^  and  as  to  the  proper  time  of  the  year  for  setting 
fires  upon  farming  or  grazing  lands.''®  On  the  subject  of 
fences  there  is  a  slight  conflict,  but  we  see  no  reason  why 
they  should  not  form  the  topic  of  expert  evidence.'^"  The 
evidence  of  a  fruit  inspector,  g,n  expert,  that  if  certain 
apples  were  in  merchantable  condition  when  shipped,  they 
could  not  have  been  in  the  condition  in  which  it  was  alleged 
they  were  five  days  thereafter,  was  held  competent.''^  And 
the  evidence  of  an  expert  as  to  how  long  it  would  take  to 
subdue  the  cockle-burs  on  land  required  for  farming  pur- 
poses was  competent  in  a  case  of  damage  by  reason  of 
depreciation  of  rental  value  on  account  of  their  existence.'^* 
Milk  experts  are  competent  to  testify  whether  certain  liquid 
exhibited  to  them  looked  and  tasted  like  milk  and  water  or 
not.*"    But  on  all  ordinary  and  commonly  known  matters 


■72  Carpenter  v.  Wait,  11  Gush. 
(Mass.)  257;  Harpending  v.  Shoe- 
maker, 37  Barb.  (N.  Y.)  27&;  Gilbert 
V.  Kennedy,  22  Mich.  117. 

73  Slater  v.  Wilcox,  57  Barb.  (N. 
Y.)  604;  Bmrick  v.  Merrlman,  23,111. 
App.  24;  Pearson  v.  Zehr,  138  111. 
48,  32  Am.  St.  Eep.  113,  29  N.  E. 
854;  Grayson  v.  Lynch,  163  XJ.  S. 
468,  480,  41  L.  Ed.  230,  16  Sup.  Ct. 
Rep.  1064. 

74  North  Missouri  E.  Co.  v.  Akers, 
4  Kan.  453,  96  Am.  Dec.  183. 

75  Buffum  V.  Harris,  5  E.  I.  243. 

76  Ferguson  v.  Hubbell,  26  Hun 
(N.  Y.),  250.  As  to  the  width  of 
plow  land  necessary  to  stop  a  fire: 
Krippner  v.  Biebl,  28  Minn.  K9.  In 
other  cases  their  opinions  have  been 
rejected  as  to  whether  fires  were  set 
at  proper  times:  Fraser  v.  Tupper,  29 
Vt.  409.  See,  also,  Higgins  v.  Dewey, 
107  Mass.  494,  9  Am.  Rep.  63. 

77  In  California  and  Minnesota  it 
has   been   held   that   the   question   of 


sufficiency  of  a  fence  was  for  the 
jury,  and  was  not  one  of  science,  or 
of  peculiar  or  educated  skill :  Enright 
V.  San  Francisco  etc.  R.  Co.,  33  Cal. 
230;  Sowers  v.  Dukes,  8  Minn.  23.  In 
Trammell  v.  Turner  (Tex.  Civ.  App.), 
82  S.  W.  325,  Rainey,  C.  J.,  was  of 
opinion  that  as  the  plaintiff  hart 
qualified  himself  as  an  expert  on  the 
sufficiency  of  fences  to  turn  cattle, 
his  testimony  was  admissible,  as  the 
question  was  not  one  with  which  the 
jury  could  be  presumed  to  be  as  con- 
versant as  an  expert. 

78  Jones  V.  Emerson,  41  Wash,  33, 
82  Pac.  1017.  See,  also,  Kemendo  \. 
Fruit  Dispatch  Co.  (Tex.  Civ.  App.), 
131  S.  W.  73,  as  to  shipping  bananas. 

79  Brown  Land  Co.  v.  Lehman,  134 
Iowa,  712,  12  L.  R.  A.,  N.  S.,  88,  112 
N.  W.  185. 

so  Lane  v.  Wilcox,  55  Barb.  (N. 
Y.)  615. 
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connected  with  agriculture,  expert  evidence  is  not  admis- 
sible whenever  the  jury  can  be  presumed  to  possess  the 
necessary  knowledge  of  the  subject*^  For  further  illus- 
trations of  the  common  practice  of  allowing  farmers  and 
stock  dealers  or  graziers  to  testify  as  experts  concerning 
matters  peculiarly  within  their  knowledge,  the  notes  may 
be  consulted.*^ 


§  383  (385).  Experts  in  insurance  matters. — In  insur- 
ance matters,  as  in  those  already  dealt  with,  the  rule  is 
that  the  testimony  is  excluded  of  one  said  to  be  an  expert 
in  that  which  is  not  and  cannot  be  followed  as  a  business, 
or  in  that  which  must  necessarily  result  from  observation 
of  a  character  so  general  that  it  must  be  common  to  every 
person.  The  opinion  of  a  witness  who  neither  knows,  nor 
can  know,  more  about  the  subject  matter  than  the  jury,  and 
who  must  draw  his  deductions  from  facts  already  in  the 


81  Baker  v.  Cotney,  142  Ala.  566, 
38  South.  131;  Brink's  etc.  Express 
Co.  V.  Kinnare,  168  111.  643,  48  N. 
E.  446;  Bills  v.  Ottumwa,  35  Iowa,  ' 
107;  Wells  v.  Eastman,  61  N.  H.  507; 
Chicago  etc.  K.  Co.  v.  Johnson,  25 
Okl.  760,  27  L.  E.  A.,  N.  S.,  879,  107 
Pac.  662 ;  Oakes  v.  Weston,  45  Vt. 
430. 

82  Donnelly  v.  Eitch,  136  Mass. 
558  (where  the  witness  was  allowed 
to  state  that  a  horse  which  had  not 
run  away  for  a  year  and  a  half  was 
no  more  likely  to  be  frightened  than 
if  he  had  not  been  frightened  be- 
fore) ;  Wabash  By.  Co.  v.  Pratt,  15 
m.  App.  177  (as  to  the  number  of 
hogs  which  might  he  safely  shipped 
in  one  car) ;  Albright  v.  Corley,  40 
Tex.  105  (as  to  the  number  of  cattle 
of  a  certain  brand  running  in  a 
range) ;  Fleming  v.  MeClaffin,  1  Ind. 
App.  537,  27  N.  E.  875  (as"  to  the 
pedigree  of  horses) ;  Sehaeffer  v. 
Philadelphia  &   R.   By.   Co.,   168   Pa. 

Eyideixcs  II — 60 


209,  47  Am.  St.  Bep.  884,  31  Atl. 
1088  (as  to  the  cause  of  injuries  sus- 
tained by  mules  in  shipment) ;  Bar- 
num  V.  Bridges,  81  Cal.  604,  22  Pac. 
924  (as  to  the  cost  of  clearing  land) ; 
Boyer  v.  Eailway  Co.,  183  Iowa,  248, 
98  N.  W.  764  (that  a  mare  was  with 
foal) ;  People  v.  Bane,  88  Mich.  453; 
50  N.  W.  324  (that  a  horse  had  blind 
staggers)..  As  to  horsemen  testify- 
ing that  safe  and  ordinarily  gentle 
horses  were  frightened  by  operation 
of  steam-shovel:  Heinmiller  v.  Wins- 
ton Bros.,  131  Iowa,  32,  117  Am.  St. 
Eep.  405,  6  L.  E.  A.,  N.  S.,  150,  107 
N.  W.  1102 ;  as  to  hobbling  and  throw- 
ing horses:  Staples  v.  Steed,  167 
Ala;  241,  52  South.  646;  subduing 
noxious  weeds :  Borrett  v.  Petry,  148 
111.  App.  622;  transportation  of  cat- 
tle: Galveston  etc.  E.  Co.  v.  Jones 
(Tex.  Civ.  App.),  123  S.  W,  737; 
counting  rings  in  timber  as  proof  of 
age:  Whitfield  v.  Eowland  Lumber 
Co.,  152  N.  C.  211,  67  S.  E.  512. 
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possession  of  tlie  jury,  is  not  admissible.^*  But,  so  soon  as 
the  testimony  assumes  the  technical  character  which  only 
specially  acquired  knowledge  can  impart,  it  becomes  "ex- 
pert," and  in  that  sense  is  competent  and  admissible. 
Thus  the  opinions  of  those  skilled  in  insurance  have  been 
held  admissible  to  prove  whether  certain  changes,  such  as 
the  erection  of  additions,^*  outbuildings,®^  or  partitions,** 
or  the  making  of  other  changes  in  the  buildings  increase 
the  risk;^'^  such  opinions  have  also  been  admitted  to  show 
which  of  different  classes  or  occupations  are  the  more  haz- 
ardous.®^ It  is  admissible  to  prove  that,  by  the  practice 
of  insurers,  the  knowledge  of  certain  facts  would  have  in- 
creased the  risk.®'  There  are  authorities  which  receive 
such  testimony  to  show  whether  or  not  a  risk  would  have 
been  taken  at  any  premium  on  the  life  of  one  employed  in 
a  given  business.®"  These  cases  proceed  on  the  theory  that 
those  qualified  by  the  requisite  experience  may  give  an 
opinion  as  to  the  influence  which  certain  facts  material  to 
the  risk  would  have  with  underwriters  generally  as  an  ele- 
ment in  the  contract  and  affecting  the  risk.  But  there  is  a 
decided  conflict  of  opinion  on  this  question;  and  another 

83  Hartman  v.  Keystone  Ins.  Co.,  21  admissible.     See,  also,  Milwaukee  etc. 

Pa.     466.     Were     it     otherwise,     the  E.  Co.  v.  Kellogg,  94  U.  S.  469,  24 

opinions    of    jurors    upon    the    most  L.  Ed.  256. 

obvious  facts  might  be  always  shaped  84  Kern   v.    South    St.    Louis   Mut. 

for    them    by    the    testimony    of    so-  Ins.  Co.,  40  Mo.  19. 

called  experts,  and  thus  would  a  case  85  Jefferson  Ins.  Co.  v.  Cotheal,   7 

be  constantly  liable  to  be  determined,  Wend.   (N.  Y.)   72,  22  Am.  Dec.  567. 

not  by  the  opinions  and  judgment  of  86  Daniels    v.    Hudson    River    Fire 

the    jury,    but    by    the    opinions    and  Ins.   Co.,   12   Cush.     (Mass.)    416,   59 

judgment  of  witnesses:  Franklin  Fire  Am.  Dec.  192. 

Ins.  Co.  V.  Gruver,   100  Pa.  266.    In  87  Sehenck  v.   Mercer   County  Fira 

Higgins  V.  Dewey,  107  Mass.  494,  9  Ins.   Co.,  24  N.   J.  L.   447;    Traders' 

Am.  Kep.  63,  it  was  ruled  that,  in  an  Ins.  Co.  v.  Catlin,  163  111.  256,  35  L. 

action  for  kindling  a  fire  on  the  de-  R.  A.  595,  45  N.  E.  255. 

ifendant'a  land  so  negligently  that  it  88  Mitchell   v.    Home    Ins.    Co.,    32 

spread    to    the    plaintiff's    land    and  Iowa,  421;  Hobby  v.  Dana,  17  Barbj 

burned  his  timber,  the  opinion  of  a  (N.  Y.)  111. 

person    experienced    in    clearing   land  89  Hawes  v.  New  England  Mut.  Ins. 

by  fire,  that  there  was  no  probability  Co.,  2   Curt.    (IJ.   S.)    229,  Fed.   Gas. 

that  a  fire  set  under  the  circumstances  No.  6241. 

described  by  the  witnesses  would  have  00  H.irtman   v.   Keystone   Ins.   Co., 

spread  to  the  plaintiff's  land,  was  in-  21  Pa.  466. 
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class  of  cases  will  be  found  in  which  evidence  of  this  char- 
acter is  rejected."^  It  has  been  held  in  numerous  cases  that 
expert  testimony  is  inadmissible  to  prove  that  it  increases 
the  risk  to  have  a  building  become  vacant,®^  or  to  increase 
the  number  of  stoves  in  tise.®^  Expert  evidence  has  been 
rejected  in  cases  in  which  it  was  sought  to  show  thereby 
that  one  habitually  using  intoxicating  drinks  would  not  be 
treated  as  insurable,^*  or  that  one  building  would  be  con- 
sidered as  an  exposure  to  another.^^  On  the  same  prin- 
ciple, those  who  have  had  such  experience  in  examining  and 
deciding  upon  risks  as  to  have  acquired  special  skill  may 
give  their  opinions,  when  the  question  becomes  material, 
as  to  whether  certain  facts,  if  laiown,  would  have  increased 
the  premium.®^  So  insurance  experts  may  give  opinions 
as  to  the  meaning  of  technical  terms  according  to  the  cus- 
toms and  usages  of  insurers,®''^  and  whether  vessels  in  a 
given  state  are  seaworthy.^*    Expert  evidence  is  also  ad- 


91  Mulry  V.  Mohawk  Valley  Ins.  Co., 
5  Gray  (Mass.),  541,  66  Am.  Dec. 
380;  Thayer  v.  Providenee-Washing- 
ton  Ins.  Co.,  70  Me.  531. 

92  Joyce  V.  Maine  Ins.  Co.,  45  Me. 
168,  71  Am.  Dec.  536;  Cannell  v. 
Phoenix  Ins.  Co.,  59  Me.  582;  Luce 
^.  Dorchester  Mut.  Fire-  Ins.  Co.,  105 
Mass.  297,  7  Am.  Eep.  522;  Liverpool 
etc.  Ins.  Co.  v.  McGuire,  52  Miss.  227 ; 
Franklin  Fire  Ins.  Co.  v.  Gruver,  100 
Pa.  266;  Kirby  v.  Phoenix  Ins.  Co., 
9  Lea  (Tenn.),  142;  Mulry  v.  Mo- 
hawk Valley  Ins.  Co.,  5  Gray  (Mass.), 
541,  66  Am.  Dee.  380. 

93  Schmidt  v.  Peoria  Marine  etc. 
Ins.  Co.,  41  HI.  295. 

94  Rawls  V.  American  Mutual  Life 
Ins.  Co.,  27  N.  Y.  282,  84  Am.  Dec. 
280. 

95  Milwaukee  Ey.  Co.  v.  Kellogg, 
94  U.  S.  469,  24  L.  Ed.  256. 

96  Martin  v.  Franklin  Fire  Ins.  Co., 
42  N.  J.  L.  46;  Hawes  v.  New  E. 
Mut.   Ins.   Co.,  a  Curt.    (U.   S.)    229, 


Fed.  Cas.  No.  6241;  Hobby  v.  Dana, 
17  Barb.  (N.  T.)  Ill;  Merriam  v. 
Middlesex  Mut.  Fire  Ins.  Co.,  21 
Pick.  (Mass.)  162,  32  Am.  Dee.  252; 
Luce  V.  Dorchester  Mut.  Fire  Ins.  Co., 
105  Mass.  297,  7  Am.  Eep.  522; 
Planters'  Mut.  Ins.  Co.  v.  Eowland, 
66  Md.  236,  7  Atl.  257;  Penn.  M.  L. 
Ins.  Co.  V.  M.  S.  B.  &  T.  Co.,  72  Fed. 
413,  38  L.  E.  A.  33,  19  C.  C.  A.  286. 

97  Child  V.  Sun  Mut.  Ins.  Co.,  3 
Sand.  (N.  Y.)  26  (meaning  of  "whal- 
ing voyages")  ;  Niagara  Fire  Ins.  Co. 
V.  Greene,  77  Ind.  590  (meaning  of 
"reasonable  time")  ;  Johnson  v.  North- 
western Nat.  Ins.  Co.,  39  Wis.  87 
(meaning  of  "loading  offshore"). 

98  Thornton  v.  Boyal  Exchange 
Co.,  Peake  N.  P.  26;  Beekwith  v. 
Sydebotham,  1  Camp.  117,  10  E.  R. 
652;  Walsh  v.  Wash.  Marine'  Ins. 
Co.,  32  N.  Y.  427  (as  to.  the  effect 
of  heavy  storms  upon  vessels)  ;  Lap- 
ham  V.  Atlas  Ins.  Co.,  24  Pick.  (Mass.) 
1  (as  to  whether  it  is  more  dangerous 
to  carry  goods  on  deck  or  under  deck). 
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missible  to  determine  tlie  present  value  of  an  insurance 
policy  whicli  depends  partly  on  the  accuracy  of  an  intricate 
computation.®^  It  is  necessary  that  the  witness  have  spe- 
cial knowledge  of  the  subject.  One  does  not  become  quali- 
fied as  an  expert  on  the  nature  of  risks  by  the  mere  fact 
that  he  is  an  insurance  agent.  "Insurance  officers  or 
agents  cannot  be  called  as  experts  in  matters  of  this  kind 
unless  it  appears  that,  in  the  course  of  their  business,  they 
have  acquired  special  knowledge  of  the  subject  matter  of 
the  inquiry. '"^''"  In  a  recent  case^  it  was  held  that  while 
a  physician  was  an  expert  in  matters  pertaining  to  his  own 
profession,  except  he  was  also  an  expert  in  the  law  of  in- 
surance so  that  he  could  tell,  in  reference  to  different 
physical  conditions  when  a  man  would  be  insurable,  his  tes- 
timony thereon  was  inadmissible.  In  a  New  Jersey  case^ 
it  was  held  that  a  man  who,  for  a  long  course  of  years,  had 
been  dealing  practically  with  risks,  had  been  for  ten  years 
a  member  of  a  New  York  fire  company,  had  been  an  assist- 
ant foreman,  and  was  in  the  constant  habit  of  attending 
fires,  was  a  competent  expert  on  the  question  of  wheflier 
putting  an  additional  story  on  the  wing  of  a  building  did 
not  increase  the  risk.  In  addition  he  was  present  at  the 
fire  which  destroyed  the  building  in  question,  and  actively 
engaged  in  attempting  to  extinguish  it,  thus  having  an 
opportunity  to  observe  the  arrangement  of  the  buildings, 
the  nature  of  the  additions  made,  and  the  progress  of  the 
flames. 

§  384  (386).  Illustrations  of  expert  testimony  by  sur- 
veyors and  engineers. — As  with  members  of  the  learned 
professions,  so  civil  engineers  and  surveyors  may  give  ex- 

99  Price   V.   Connecticut   Mut.  Life       an  experience  of  six  months  as  a  life 
Ins.  Co.,  48  Mo.  App.  281.  insurance   agent:    Donaldson   v.    Mis- 

100  Pland.    on    Ins.,   p.    523;    Sten-       sissippi  etc.  K.  Co.,  18  Iowa,  280,  87 
nett   V.    Pennsylvania    Fire    Ins.    Co.,       Am.  Dee.  391. 

68  Iowa,  67'4,  28  N.  W.  12 ;  Schmidt  v.  l  Reagan  v.  Union  Mut.  Life  Ins. 

Peoria  Marine  etc.  Ins.  Co.,  41  111.  295.  Co.,  207  Mass.  79,  92  N.  E.  1025. 

A  witness  is  not  qualified  to  testify  as  2  Schenek  v.  Mercer  County  Mutual 

an  expert  as  to  expectation  of  life  at  Fire  Ins.  Co.,  24  N.  J.  L.  447. 
a  certain  age,  where  he  has  had  but 
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pert  opinions  upon  matters  which  involve  the  use  of  the 
special  knowledge  which  their  vocation  Calls  for.  The 
hypothetical  questions  are  subject  to  the  same  rules  as 
have  been  discussed,  as  to  being  founded  on  the  evidence.^ 
Surveyors  may  give  their  opinions  as  to  boundary  lines 
between  different  tracts  of  land,*  as  to  the  location  of  a 
certain  survey,^  as  to  the  genuineness  of  certain  alleged 
survey  marks  or  monuments,"  as  to  whether  a  certain 
corner  was  the  true  quarter  section  corner,'^  and  also 
whether  certain  corners,  alleged  to  have  been  found,  had 
been  found  according  to  the  government  survey.^  But  sur- 
veyors are  not  competent  to  construe  deeds  or  other  written 
instruments  by  testifying  as  to  the  controlling  calls  in  de- 
scriptions of  land  or  the  meaning  of  the  language  used  in 
such  instruments.^  On  the  same  principle  the  opinions  of 
civil  engineers  are  received  as  to  those  matters  within  the 
range  of  their  profession.  Thus,  engineers  having  the 
requisite  skill  may  testify  as  to  what  amount  of  land  would 
be  overflowed  if  water  within  certain  embankments  were 
kept  at  a  given  height;^"  as  to  the  causes  and  effects  of  the 
overflow  of  a  stream  at  given  places  ;^^  as  to  the  causes  of 
the  filling  of  a  certain  harbor  ;^^  as  to  the  effect  of  a  given 
dam  or  embankment  in  causing  an  overflow  ;i*  or  of  a  given 

3  Hopper  V.  Empire  City  Subway  9  Norment  v.  Fastnaght,  1  MeAr. 
Co.,  78  App.  Div.  637,  79  N.  Y.  Supp.  (D.  C.)  515;  Schultz  v.  Lindell,  30 
907;  affirmed,  178  N.  Y.  587,  70  N.  Mo.  310;  Blumenthal  v.  Roll,  24  Mo. 
E.  1100.  113;   Randolph  v.   Adams,  2  W.  Va. 

4  Shook     V.     Pate,     50     Ala.     91;  519. 

Biidges  V.  MeClendon,  56  Ala.  327;  lo  Phillips   v.   Terry,   3   Abb.   App. 

Mincke  v.  Skinner,  44  Mo.  92;  Messer  (N.  Y.)   607. 

V.  Reginnitter,  32  Iowa,  312.  n  Moyer   v.    New   York    C.   R.    R. 

5  Jackson  v.  Lambert,  121  Pa.  182,  Co.,  98  N.  Y.  645;  Giirley  v.  San 
15  Atl.  502.  Antonio  etc.  R.  Co.  (Tex.  Civ.  App.), 

6  Davis  V.  Mason,  4  Pick.   (Mass.)  124  S.  W.  502. 

156;   Knox  v.  Clark,  123  Mass.  216;  12  Folkes  v.  Chadd,  3  Doug.  1^7,  26 

Clegg  V.  Fields,  7  Jones  (N.  C),  37,  E.   C.   L.   63,   99   Eng.   Reprint,   589. 

75  Am.  Dee.  450;  MeGanp  v.  Hamil-  See,  also,  Grigsby  v.  Clear  Lake  Water 

ton,  58  Conn.  69,  19  Atl.  376.  W.  Co.,  40  Cal.  396. 

7  Toomey  v.  Kay,  62  Wis.  104,  22  13  Ball  v.  Hardesty,  38  Kan.  540. 
N.  W.  286,  16    Pae.    808.     See,    also,    eases    last 

8  Hockmoth  v.  Des  Grand  Champs,  cited.  But  the  fact  that  damage  has 
71  Mich.  520,  39  N.  W.  737.  resulted    from    the    overflow    may  'be 
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drain  in  respect  to  the  flpw  of  water;'*  as  to  the  meaning 
of  technical  tei:ms ;  ^^  as  to  the  probability  that  a  lake  would 
overflow  a  given  area;^®  as  to  the  customary  and  proper 
modes  of  doing  work  within  the  line  of  their  profession;" 
as  to  the  cost  or  value  cf  the  same;^"*  as  to  the  age  of  marks 
on  trees  ;^^  as  to  hov  much  land  was  necessary  for  the  use 
of  a  railroad  company  for  a  right  of  way  ;^''  as  to  proper 
construction  of  guard-rail  on  bridge  ;^^  as  to  the  feasibility 
of  establishing  a  grade  crossing ;^^  as  to  proper  construc- 
tion of  elevators,^^  and  of  platforms;^*  and  as  to  whether 
work  done  under  a  contract  for  river  and  harbor  improve- 
ments complied  with  the  specifications.^^  On  the  same 
principle  it  has  been  held  that  miners  are  competent  to 
testify  as  experts  as  to  matters  connected  with  the  opera- 
tion of  mines.^"    An  electrical  engineer  may  be  asked  as 


proved  without  expert' testimony:  Lin- 
coln &  B.  H.  Ey.  Co.  V.  Sutherland, 
44  Neb.  526,  62  N.  W.  859. 

14  BufEum  V.  Harris,  5  E.  I.  243. 

15  Eeed  v.  Hobbs,  3  111.  297;  Col- 
well  V.  Lawrence,  38  Barb.  (N.  Y.) 
643 ;  Skelton  v.  Fenton  Elec.  Co.,  100 
Mich.  87,  58  N.  W.  609. 

le.Clason  V.  Milwaiikee,  30,  Wis. 
316. 

17  Hart  V.  Hudson  Eiver  Bridge 
Co.,  84  N.  Y.  56 ;  Stead  v.  Worcester, 
150  Mass.  241,  2l'  N.  E.  SB'S. 

IS  Bryan  v.  Bradford,  50  Conn.  246. 

19  Cochran  v.  Casey  (Tex.  Civ. 
App.),  128  S.  W.  1145. 

20  State  V.  Superior  Court  of  Spo- 
kane County,  56  Wash.  249,  105  Pac. 
639. 

21  Dardanelle  etc.  Turnpike  Co.  v. 
Croom,  95  Ark.  284,  30  L.  E.  A.,  N. 
S.,  360,  129  S.  W.  280. 

22  Gulf  etc.  E.  Co,  V.  City  of  Bel- 
ton,  57  Tex.  Civ.  App.  460,  122  S.  W. 
413. 

23  Obermeyer  v.  Logeman  etc.  Co., 
22,9  Mo.  97,  129  S.  W.  209. 


2*  Luper  V.  Henry,  59  Wash.  33, 
109  Pac.   208. 

25  United  States,  v.  Greene,  146  Fed. 
801.  But  he  cannot  for  such  purpose 
rely  on  any  construction  of  the  con- 
tract which  may  have  impressed  itself 
upon  his  mind.  He  may  look  to  the 
literal  specification  and  say  whether 
or  not  the  work  dorie  is  in  accordance 
with  it.' 

28  Grant  v.  Varney,  21  Colo.  329,  40 
Pac.  771  (support  of  a  mine) ;  Mona- 
han  V.  Kansas  City  Clay  etc.  Co.,  58 
Mo.  App.  68  (support  of  a  mine); 
Bennett  v.  Morris,  4  Gal.  Unrep.  834, 
37  Pac.  929  (operation  of  a  mine) ; 
McNamara  v.  Logan,  100  Ala.  IS",  14 
South.  175  (as  to  the  proper  mode  of 
operating  a  mine) ;  Bird  v.  Utica 
Gold  Min.  Co.,  2  Cal.  App.  674,  84 
Pac.  256  (timbering  of  mine)  ;  Kelly- 
ville  Coal  Co.  v.  Strine,  217  111.  516, 
75  N.  E.  375.  Safe  entering  mine: 
Alabama  etc.  Co.  v.  Heald,  168  Ala. 
626,  53  South.  162;  examination  of 
mine  for  safety:  Cotton  v.  Center  Coal 
Min.  Co.,  147  Iowa,  427,  123  N.  W. 
381 ;  Central  Coal  etc.  Co.  v.  Williams, 
173  Fed.  337,  97  C.  C.  A.  597. 
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to  how  a  man  wlio  was  killed  by  an  electric  shock  had  re- 
ceived such  shock,  having  regard  to  the  position  of  the 
wires  and  the  place  where  he  was  standing  ;^^  and  also  as 
to  the  purpose  of  removing  the  insulation  on  certain  wires 
and  the  testing  of  such  wires.^* 

§  385  (387),  Opinions  of  nautical  men.— "We  entertain 
no  doubt  that  those  who  are  accustomed  to  the  responsibil- 
ity of  command,  and  whose  lives  are  spent  on  the  ocean, 
are  qualified  as  experts  to  prove  the  practical  effect  of 
cross  seas  and  heavy  swells,  shifting  winds  and  sudden 
squalls."^*  And  the  opinions  of  nautical  experts  are  not 
limited  to  the  subjects  referred  to  in  the  quotation.  It  is 
a  common  practice  to  receive  in  evidence  the  opinions  of 
persons  skilled  in  the  management  of  boats  and  vessels. 
For  example,  the  opinions  of  nautical  men  are  received  as 
to  the  proper  management  of  boats  and  vessels  under  given 
circumstances;***  as  to  the  conditions,  state  of  repair  or 
seaworthiness  of  vessels,  and  of  their  machinery  and  ap- 
pliance;*^ as  to  the  proper  mode  of  loading  vessels,  and 

27  Gocldard  v.  Enzler,  222  HI.  462,  In  the  last-named  ease,  the  witness 
7.S  N.  E.  805.  had    testified    that   for   many    years 

28  Consolidated  Gas  etc.  Co.  v.  he  had  been  the  captain  of  a  tug- 
State,   109   Md.    186,    72    Atl.    651.  boat,  and  was  familiar  with  the  mak- 

29  In  Walsh  v.  Washington  Marine  ing  up  of  tows;  that  he  was  a  pilot, 
Ins.  Co.,  32  N.'  Y.  427,'  it  was  de-  and  had  towed  vessels  on  Lpng  Isl- 
cided  that  the  testirriony  of  exper-  and  Sound,  although  he  was  not 
ienced  navigators  on  questions  involv-  familiar  with  the  sound,  but  that 
ing  nautical  skill  was  admissible.  The  he  was  familiar  with  the  waters  of 
witness  in  that  case  was  asked  to  the  Chesapeake  bay..  He  was  cor- 
what  cause  the  loss  of  the  vessel  was  rectly  permitted  ,  to  answer  the 
attributable,  which  was  the  point  to  be  question:  "With  your  experience, 
decided  by  the  jury.  The  court  sus-  would  it  be  safe  or  prudent  for  a 
tained  the  admission  of  the  evidence,  tug-boat  on  Chesapeake  bay,  or  any 
using  the  ,  language  quoted  in  the  other  wide  water,  to  tug  three  boats 
text.  abreast,  with  a  high  wind?"- 

30  Union  Ins.  Co.  v.  Smith,  124  XJ.  31  Clipper,  Steamboat  v.  Logan,  18 
8.  405,  31  L.  Ed.  497,  8  Sup.,  Ct.  Ohio,  375;  Beekwith  v.  Sydebotham, 
Eep.  534;  Guiterman  v.  Liverpool  etc.  1  Camp.  117;  Baird  v.  Daly,  68  N.  Y. 
Steamship  Co.,  83  ,N.  Y.  358;  Balti-  547';  Patchin  v.  Astor  Mut.  Ins.  Co., 
more  Elevator  Co.  v.  Neal,  65  Md.  13  ,  N.  Y.  268;  Western  Ins.  Co.  v. 
438,  5  Atl.  338;  Transportation  Line  Tobin,  32  Ohio  St.  77;  Boed  v.  Dick, 
v.  Hope,  95  U.  S.  297,  24  L.  Ed.  477.  8  Watts  (Pa.),  479. 
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as  to  what  cargoes  may  be  safely  cari-ied ;  ^^  as  to  the  prob- 
able causes  of  collisions  or  the  loss  of  vessels,  and  the  mode 
of  avoiding  such  collision  or  loss  under  given  circum- 
stances;'^ as  to  the  proper  mode  of  repairing  vessels,  and 
of  raising  them  when  sunk,  and  the  feasibility  of  so 
doing  ;^*  as  to  what  constitutes  a  competent  crew  for  a 
voyage ;  as  to  the  course  and  usage  of  business  in  the  rela- 
tions between  master  and  crew;'^  as  to  the  proper  method 
of  handling  a  boat  in  making  her  slip  at  the  dock; '^  and  as 
to  the  cost  of  repairs  asdamages.^'  A  shipwright  should 
be  permitted  to  answer  a  hypothetical  question  upon  the 
condition  of  a  yacht  before  and  after  an  alleged  injury,  and 
calling  for  his  opinion  as  to  the  cost  of  putting  the  boat 
into  as  good  condition  as  it  was  assumed  by  the  question 
to  be  in  before  the  injury.'*  The  same  rule  as  to  form  of 
the  question  and  opinions  "upon  the  evidence,"  as  already 
discussed,  apply  to  these  experts.'® 

§  386  (388) .    Miscellajieous  illustrations. — Of  the  many 
other  instances  which  might  be  given  of  the  admission  of 

32  Ogden  V.  Parsons,  23  How.  (IT.  to  the  size  of  waves:   Ilfrey  v.   Sa- 

S.)   167,   16  L.  Ed.  410;   Lapham  v.  bine  etc.  Ey.   (Smith  v.  Sabine   Ry. 

Atlas  Ins.   Co.,  24  Pick.   (Mass.)   1;  Co.),  76  Tex.  63,  13  S.  W.  165. 

Price  V.  Powell,  3  N.  Y.  322;  Weston  gg  q^.^^^^^^^  ^   Coenr  d'Alene  etc. 

V.  Poster,  2  Curt.   (U.  S.)  119.  Fed.  ^^^^^^^  (.^^  ^5  j^^^^^  44^^  ^^g  j^^^^ 

Cas.   No.   17,452;   Leitch  v.  Atlantic  ^^^   g^^   gg  p^^   ggg 


Mut.  Ins.  Co.,  66  N.  Y.   100   (as  to 
whether   a   certain  mode   of  loading 


37  The  Umbria,  148  Fed.  283. 


increased  the  risk).  ^  Wintringham  v.  Hayes,   144   N. 

33  Western  Ins.  Co.  v.  Tobin,  32  Y.  1,  43  Am.  St.  Rep.  725,  38  N.  E. 
Ohio  St.  77;  Weaver  v.  Alabama  999-  A  shipmaster  who  was  for- 
Coal  Min.  Co.,  35  Ala.  176;  Fenwick  merly  i°  charge  of  a  yacht,  which 
V.  Bell,  1  Car.  &  K.  312;  Clipper  subsequently  received  injuries,  may 
Steamboat  v.  Logan,  18  Ohio,  375;  be  asked  whether  such  injuries  were 
Lambert  v.  La  Conner  etc.  Co.,  37  the  result  of  ordinary  wear  and  tear. 
Wash.  113,  79  Pac.  608.  39  Duggau  v.  New  Jersey  etc.  Co., 

34  Clipper  Steamboat  v.  Logan,  18  7  Penne.  (Del.)  318,  76  Atl.  636, 
Ohio,  375;  Sikes  v.  Paine,  10  Ired.  where  the  witness  was  asked,  "After 
(N.  C.)  280,  51  Am.  Dec.  389.  hearing   all   the   testimony,   in   your 

35  McLanahan  v.  Universal  Ins.  opinion  was  the  Ulrica  properly 
Co.,  1  Pet.  (U.  S.)  170,  7  L.  Ed.  98;  managed  and  navigated,  etc.?"  and 
McCreary  v.  Turk,  29  Ala.  244.     As  the  objection  to  it  sustained. 
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the  opinions  of  experts  as  evidence,  only  a  few  of  a  miscel- 
laneous character  will  bo  added  as  illustrative  of  the  gen- 
eral subject.  Thus,  practical  millwrights  may  testify  as 
to  the  requisite  height  of  water  for  the  proper  operation  of 
a  mill  under  given  circumstances,*"  as  to  the  sufficiency  or 
need  of  repairs,*^  and  as  to  the  adaptability  of  a  given  place 
for  a  mill  site.*^  So  millers  have  been  allowed  to  give 
opinions  as  to  the  effect  of  dams  upon  other  mills  on  the 
same  stream,*^  as  to  the  capacity  of  mills  and  machinery,** 
and  also  for  the  purpose  of  identifying  wheat  and  flour 
from  certain  peculiarities.*^  The  opinion  of  artists  may  be 
received  as  to  the  genuineness  of  paintings  and  as  to  their 
value;*''  and  photographers  may  testify  as  to  the  quality 
of  work  of  other  photographers,  and  as  to  other  matters 
pertaining  to  their  employment.*''  So  the  opinions  of  those 
having  the  requisite  skill  have  been  received  as  to  the 
proper  and  usual  modes  of  packing  and  shipping*^  and  im- 
porting merchandise,*^  as  to  the  results  of  computations 
in  voluminous  books  or  schedules,''*'  as  to  the  genuineness 
of   a   postmarJc;^^    of   a   word   after   the   signature   to   a 

40  Detweiler  v.  Groff,  10  Pa.  376.  Doster  t.  Brown,  25  Ga.  24,  71  Am. 

*l  Taylor   v.   French  Lumber   Co.,  Dee.   153    (as   to   the   capacity   of   a 

47  Iowa,  662;  Cooke  v.  England,  27  millwright);     Davis    v.     Mills,     163 

Md.  14,  92  Am.  Dec.  618.  Mass.  481,  40  N.  B.  852   (as  to  the 

^2  Haas  V.  Choussard,  17  Tex.  588.  component  parts  of  certain  flour). 

«  Ball  V.  Hardesty,  38  Kan.  540,  46  Houston  ete.  E.  Co.  v.  Burke,- 55 

16  Pac.  808;  Williamson  v.  Tingling,  Tex.  323,  40  Am.  Bep.  808. 

80  Ind.  379.  47  Barnes  v.  Ingalls,  39  Ala.  193. 

«  Bead  V.  Barker,  30  N.  J.  L.  378; 
AUis   Co.   V.   ColumMa   Mill   Co.,   65  ''  ^^°Pf  ^-  "'^''.^f'l'J''- 

Fed.  52,  12  C.  C.  A.  511.  o«  V^?'T  I'  T"^'*'  '  >  f ' 

,„'„  „,    ,       ^rt     .,       nr,<y        361  (as  to  whetlier  hams  packed  m  a 


45  Walker  v.  State,  58  Ala.  393 
For  other  eases  in  which  opinions 
of  millers  and  millwrights  have  been 
received,  see  Hammond  v.  Woodman, 
41  Me.  177,  66  Am.  Dec.  219  (as  to 
the   effect   on  the  machinery  of  the 


certain  mode  would  bear  transporta- 
tion); Shriver  v.  Sioux  City  etc.  E. 
Co.,  24  Minn.  506,  31  Am.  Bep.  353 
(as  to  whether  marble  was  properly 
packed). 


shutting  off  the  water-power);  Clag-  *»  Eichards  v.  Doe,  100  Mass.  524. 

ett  V.  Easterday,  42  Md.  617  (as  to  50  Jordan    v.    Osgood,    109    Mass. 

the  existence  of  a  mill  site);  Walker  457,  12  Am.  Eep.  731. 

V.  Fields,  28  Ga.  237  (as  to  the  skill-  51  Abey  v.  Lill,  5  Bing.  299,  130 

fulness    of    work    done    in    a    mill);  Eng.   Eeprint,  1076. 
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note;^^  and  of  XX 's  and  ++'s  forming  the  signature  of  an 
illiterate  person,  inasmnch  as  signing  by  mark  is  a  written 
signature;'^  and  in  explaining  letters  so  poorly  written 
and  unintelligible  to  the  ordinary  juror  that  he  could  not 
read  them.^*  The  testimony  of  expert  witnesses  has  been 
admitted  to  show  that  at  a  distance  of  six  inches  there 
would  be  powder  marks  on  a  body  at  which  a  pistol  had 
been  discharged  ;^^  and  as  to  the  number  of  men  that  would 
be  required  to  unload  a  car  of  timber  as  described,  when 
both  car  and  timber  had  ice  upon  them ;  ^*  and  as  to  whether 
certain  cotton  had  been  damaged  by  fresh  or  salt  water  ;^'' 
so  where  one  witness  had  worked  around  shingle-mills  for 
seven  years  as  a  sawyer  and  knee-bolter,  and  another  had 
helped  around  mills  with  repairs  of  machinery  and  other 
work,  and  a  third  was  a  millwright  and  contractor,  their 
testimony  as  experts  on  the  proper  guarding  of  mill-saws 
was  admissible."^  Expert  telegraphists  may  testify  as  to 
the  probability  of  errors  in  rapidly  dispatched  messages;^" 
and  expert  dytlamiters  as  to  proper  distance  from  persons 
in  the  vicinity  to  explode  dynamite/"  and  expert  stock  ship- 
pers as  to  proper  loading."^ 

§  387  (389).  Expert  testimony  as  to  values.— The  diffi- 
culty experienced  in  most  cases  where  expert  testimony  is 
to  be  considered  is  the  want  of  any  standard  by  which  the 
knowledge  of  the  expert  witness  may  be  measured.  Thus 
it  is  that  the  weight  of  his  testimony,  according  to  his 

52  Thompson  v.  Kelsey,  8  Ga.  App.  67  Houston  etc.  R.  Co.  v.  Bath,  40 
23,  68  S.  E.  518.  Tex.   Civ.  App.  270,  90  S.  W.  55. 

53  Ausnius  V.  People,  47  Colo.  167,  58  Thomson    \ .    Issaquah     Shingle 
19   Ann.    Cas.   491,    107    Pac.   204.  Co.,  43  Wash.  253,  86  Pac.  588. 

54  State  V.  Sysinger,  25  S.  D.  110,  59  Postal    Telegraph-Cable    Co.    v. 
Ann.  Cas.  1912B,  997,  125  N.  W.  879.  Pace   Grocery  Co.   (Tex.  Civ.  App.), 

55  Pollock  V.  State,  136  Wis.   136,  126  S.  W.  1172. 

116  N.  W.  851.  60  Cook  &  Sou  Miu.  Co.  v.  Thomp- 

56  Alabama  etc.  E.  Co.  t.  Vail,  155      son,  110  Va.  369,  66  S.  B.  79. 

Ala.  382,  46  South.  587,  even  though  61  Colsch   v.   Chicage   etc.   E.   Co., 

the   expert's   experience   did  not  in-  149  Iowa,  176,  Ann.  Cas.  1912C,  940, 

elude    unloading   under    such    condi-  34  L.  E.  A.,  N.  S.,  1013,  127  N.  W. 

tions.  198. 
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qualification  is  left  with  the  jury.  In  the  matter  of  values, 
this  want  is  especially  apparent,  for,  as  has  well  been  said, 
there  is  r3XL_UBlfi--6f-4a;H[^_and_there  can  he  none,  defining 
what  a  witness  shall  know  of  property  before  he  is  allowed 
to  give  an  opinion  of  its  value.  He  must  have  sufficient 
knowledge  upon  which  to  be  able  to  found  an  estimate,  and 
the  jury  must  decide  the  weight  to  be  given  to  his  testi- 
mony in  that  regard.*^  The  value  of  an  expert's  opinion 
may  be  forfeited  on  the  one  hand  or  reduced  on  the  other 
by  an  examination  as  to  his  general  experience,  his  means 
of  knowledge  in  the  particular  case,  and  the  facts  and  rea- 
sons on  which  he  bases  his  conclusion.  Mr.  Justice 
Mitchell,  of  Pennsylvania,  thus  expressed  himself  on  this 
subject:  "It  is  maitter  of  opinion  at  best,  and  the  lowest 
grade  of  evidence  that  ever  comes  into  a  court  of  justice. 
It  is  permissible  only  because,  bad  as  it  is,  there  is  noth- 
ing better  attainable.  Opinions  of  this  as  of  other  kinds 
are  apt  to  differ,  and  their  value  is  not  always  in  propor- 
tion to  the  confidence  with  which  they  are  advanced.  It 
is  proper,  therefore,  that  the  jury  should  have  all  the  aids 
possible  in  enabling  them  to  judge  of  the  weight  to  which 
any  particular  opinion  is  entitled.  To  assist  them  to  a 
right  conclusion  matters  are  often  admissible  which  are 
not  in  themselves  separate  and  independent  grounds  of 
damage."*^  The  view  has  been  maintained  in  one  state 
that  the  value  of  lands  within  the  county,  when  described 
to  the  jury,  as  well  as  the  values  of  domestic  animals,  are 
matter  of  such  common  notoriety  that  a  jury  require  no 
evidence  on  which  to  base  their  decision,  and  that  expert 
testimony  upon  the  subject  should  not  be  received.**  But 
this  rule  was  afterward  changed  by  statute,  and  the  prac- 
tice everywhere  prevails  of  calling  experts  to  prove  the 
values  of  land  and  personal  property,  although,  as  we  have 

62  Bedell   v.   Long  Island   E.   Co.,  109;  Low  v.  Connecticut    etc.  E.  E., 
44  N.   Y.   367,  4  Am.   Eep.   688.  45   N.   H.    370.     For   a   general   dis- 

63  Dawson  v.  Pittsburgh,   159  Pa.  oussion  of  the  subject  of  values,  see 
317,  28  Atl.  171.              •  note  to  Hull  v.  St.  Louis,  42  L.  E. 

64  Eochester   v.   Chester,   3   N.   H.  A.  767-770. 
349;   Eobertson  v.   Stark,   15   N.   H. 
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seen,  this  is  a  subject  as  to  which  ordinary  witnesses  may 
also  give  their  opinions.*'^  It  is  not  necessary  that  an 
expert  should  have  seen  the  land  or  article  in  question  or 
have  personal  knowledge  concerning  it.*®  His  knowledge 
may  be  gained  by  having  dealt  in  similar  property,  although 
at  another  place,®'^  or  from  the  description  of  the  articles 
by  other  witnesses,  and  hypothetical  questions  may  be 
asked  based  on  such  descriptions.**  Accordingly,  it  has 
often  been  held  that  the  values  of  lands  may  be  proved  not 
only  by  ordinary  witnesses,  residents  of  the  vicinity,*^  but 
by  real  estate  agents,  assessors  or  other  public  officers,  or 
persons  engaged  in  private  business  of  such  a  character  as 
gives  them  special  and  peculiar  knowledge  of  the  subject.''* 
It  is  not  necessary  that  the  witness  should  have  bought  or 
sold  land  in  that  vicinity,''^  or  that  he  should  have  known 


65  See  §  363,  ante,  and  cases  there 
cited. 

66  Slocovieh  v.  Orient.  Ins.  Co., 
108  N.  Y.  56;  Mish  v.  Wood,  34  Pa. 
451;   Stone  v.  Covell,  29  Mich.  359. 

6T  Mish  V.  Wood,  34  Pa.  451; 
Whitbeek  v.  New  York  etc.  E.  Co., 
36  Barb.  (N.  Y.)  644;  Lawton  v. 
Chase,  108  Mass.  238;  Phoenix  Ins. 
Co.  V.  Copeland,  86  Ala.  551;  Miller 
V.  Smith,  112  Mass.  470;  Beecher  v. 
Denniston,  13  Gray  (Mass.),  354. 

68  Mish  V.  Wood,  34  Pa.  451; 
Whitbeek  v.  New  York  etc.  E.  Co., 
36  Barb.  (N.  Y.)  644;  Orr  v.  Mayor 
of  N.  Y.,  64  Barb.  (N.  Y.)  106; 
Phoenix  Ins.  Co.  v.  Copeland,  86  Ala. 
551,  4  L.  E.  A.  848,  6  South.  143; 
Miller  v.  Smith,  112  Mass.  470. 

69  Kansas  City  Ey.  Co.  v.  Ehret, 
41  Kan.  22,  20  Pac.  538;  Stone  v. 
Covell,  29  Mich.  359;  Thomas  v. 
Mallinckrodt,  43  Mo.  58;  Pennsyl- 
vania etc.  E.  Co.  V.  Bunnell,  81  Pa. 
414;  Eobertson  v.  Knapp,  3S  N.  Y. 
91;  West  Newbury  v.  Chase,  5  Gray 
(Mass.),  421;  Lehmicke  v.  St.  Paul 
etc.  Ey.  Co.,  19  Minn.  464;  Grouse  v. 
Holman,   19    Ind.    30j    Brainard    v. 


Boston  etc.  E.  Co.,  12  Gray  (Mass.), 
407;  Galena  etc.  B.  Co.  v.  Haslam, 
73  111.  494;  Hanover  Water  Co.  v. 
Ashland  Iron  Co.,  84  Pa.  279,  10 
Morr.  Min.  Eep.  205;  Keithsburg 
etc.  E.  Co.  V.  Henry,  79  Ala.  290; 
City  of  Santa  Ana  v.  Harlin,  99  Cal. 
538,  34  Pac.  224;  Hudson  v.  State,  61 
Ala.  333;  Erd  v.  Chicago  etc.  Ey.  Co., 
41  Wis.  65;  Ferguson  v.  StaiJord,  33 
Ind.  162;  Tate  v.  Missouri  K.  &  T. 
Ey.  Co,,  64  Mo.  149;  Northeastern 
N.  Ey.  Co.  V.  Frazier,  25  Neb.  53, 
40  N.  W.  609;  Pingery  v.  Cherokee 
Ey.  Co.,  78  Iowa,  438,  43  N.  W.  285; 
Blake  v.  Griswold,  103  N.  Y.  429, 
9  N.  E.  434;  Snodgrass  v.  City  of 
Chicago,  152  HI.  600,  38  N.  E.  790. 

70  Swan  V.  Middlesex  Co..  101  Mass. 
173;  Bristol  Co.  Sav.  Bank  v.  Keavj-, 
128  Mass.  298;  Hauleubeck  v.  Cronk- 
right,  23  N.  J.  Eq.  407;  Jarvis  v. 
Furman,  25  Hun   (N.  Y.),  391. 

71  Whitman  v.  Boston  etc.  E.  E., 
7  Allen  (Mass.),  313;  Lehmicke  v. 
St.  Paul  etc.  E,  Co.,  19  Minn.  464; 
Mantz  V.  Maguire,  52  Mo.  App.  136; 
Hanover  Water  Co.  v.  Ashland  Iron 
Co.,  84  Pa.  279,  10  Morr.  Min.  Eep. 
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the  actual  sales  of  sucli  tracts  as  the  one  in  question  ;''2  or 
that  his  knowledge  of  sales  should  have  been  personal,''^ 
or  that  it  should  have  been  derived  from  the  buyer  or  seller 
of  the  land  sold.''*  The  essentials  are:  "First,  a  knowl- 
edge of  the  intrinsic  properties  of  the  thing;  secondly,  a 
knowledge  of  the  state  of  the  markets."''^  That  knowl- 
edge has  been  interpreted  to  include  a  familiarity  on 
the  part  of  the  witness  with  the  property  in  question, 
its  area,  and  the  uses  to  which  it  may  reasonably  be  ap- 
plied, and  the  extent  and  condition  of  its  improvements. 
Another  essential  is  a  knowledge  of  the  general  selling 
price  of  ground  in  the  neighborhood  at  the  time.  In 
fixing  this,  regard  must  be  had  also  to  the  rule  that  the 
general  selling  price  is  not  to  be  shown  by  evidence  of 
particular  sales  of  alleged  similar  lots,  but  is  to  be  fixed 
in  the  mind  of  the  witness  from  a  knowledge  of  the  price 
at  which  lots  are  generally  held  for  sale,  and  at  which  they 
are  sometimes  actually  sold,  in  the  course  of  ordinary  busi- 
ness in  the  neighborhood. ''®  And  in  determining  the  quali- 
fications   of    such  witnesses   much   must   be   left   to    the 

205;     Board    of    Levee   Commra.   v.  Schultz   (111.),   100  N.  E.   926;   Eot- 

Nelms,  82  Miss.  416,  34  South.  149.  tlesberger  v.  Hanley  (Iowa),  136  N. 

T2  Frankfort  etc.  E.  Co.  v.  Wind-  W.  776;  Sharp  v.  Niagara  Fire  Ins. 

sor,   51   Ind.  238;   Leroy  Ey.  Co.  v.  Co.,   164   Mo.   App.   475,    147   S.   W. 

Hawk,  39  Kan.  638,  7  Am.  St.  Rep.  154;  Close  v.  Ann  Arbor  E.  Co.,  169 

566,  18  Pac.   943;   Kansas   City  Ey.  Mich.  392,  135  N.  W.  346;  Petterson 

Co.   V.   Baird,   41   Kan.   69,   21   Pao.  v.  Thomas,  136  N.  Y.  Supp.  74;  Port- 

227.  land  City  v.  Tigard   (Or.),  129  Pac. 

T3  Hanover  Water  Co.  v.  Ashland  755;   St.  Louis  etc.  E.  Co.  v.  Wood 

Iron  Co.,  84  Pa.  279,  10  Morr.  Min.  (Tex.   Civ.  App.),   147  S.  W.   283. 
Eep.    206.     But    a    mere    statement  76  Friday  v.  Pennsylvania  E.  Co., 

that  he  has  "heard"  of  sales  in  the  204  Pa.  405,  54  Atl.  339.     Useful  il- 

neighborhood   is   not   sufficient:    Mi-  lustrations    of    opinion    evidence    in 

chael  v.  Crescent  Pipe  Line  Co.,  159  regard  to  real  property  will  be  found 

Pa.  99,  28  Atl.  204.  .  in  Snyder  v.  Western  Union  E.  Co., 

74  Whitman  v.  Boston  etc.  E.  E.,  25  Wis.  60;  Teele  v.  Boston,  165 
7   Allen    (Mass.),    313.  Mass.   88,  42   N.   E.   506;   Schuylkill 

75  Whart.  Ev.,  §  447.  See,  also,  Eiver  etc.  E.  Co.  v.  Stocker,  128  Pa. 
Dawson  v.  City  of  Pittsburg,  159  233,  18  Atl.  399.  See  note  on  "Ad- 
Pa.  317,  28  Atl.  171.  And  the  fol-  missibility  of  Opinion  Evidence  as 
lowing  late  cases:  Ft.  Smith  etc.  to  Marketability  of  Title  to  Real 
Bridge  Dist.  v.  Scott  (Ark.),,  147  Estate,"  to  Buswell  v.  0.  W.  Kerr 
S.     W.     440;     City     of     Geneseo     v.  Co.,  21  Ann.  Cas.  840. 
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discretion  of  tlie  trial  judge.''^^  It  must  always  be  borne 
in  mind  that  in  large  cities,  where  real  estate  in  lots  is 
frequently  sold,  where  prices  are  generally  known,  where 
the  possibility  of  rental  and  other  circumstances  affecting 
values  are  readily  ascertainable,  common  experience  dis- 
closes that  witnesses  the  most  competent  often  widely 
differ  as  to  the  value  of  any  particular  lot ;  and  there  is  no 
fixed  or  certain  standard  by  which  the  real  value  can  be 
ascertained.  The  jury  is  compelled  to  reach  its  conclusion 
by  comparison  of  various  estimates.  A  fortiori,  when  it  is 
desired  to  arrive  at  the  value  of  country  lands,  the  paucity 
of  sales  and  the  varied  elements  which  are  forced  upon  the 
consideration,  all  render  the  task  more  difi&cult.  The 
deeper  from  centers  of  population,  the  more  formative  and 
speculative  are  values,  and  hence  it  is  that  the  discretion  of 
the  trial  judge  is  called  into  action.''^  So  those  who  have 
become  experts  in  respect  to  the  values  of  personal  prop- 


T7  Howland  v.  Westport,  172 
Mass.  373,  52  N.  E.  522;  Possum  v. 
Chicago  etc.  By.  Co.,  80  Minn.  9, 
82  N.  W.  979;  Willett  v.  St.  Albans, 
69  Vt.  330,  38  Atl.  72. 

78  Montana  E.  Co.  v.  Warren,  137 
V.  S.  348,  34  L.  Ed.  681,  11  Sup.  Ct. 
E'ep.  96,  Mr.  .Justice  Brewer,  upon 
whose  opinion  the  text  is  founded, 
also  said:  "The  witnesses  whose  tes- 
timony is  complained  of  all  testified 
that  they  knew  the  land  and  its  sur- 
roundings; and  many  of  them  that 
they  had  dealt  in  mining  claims 
situated  in  the  district;  arid  had 
opinions  as  to  the  value  of  the  prop- 
erty. It  is  true  some  of  them  did 
not  claim  to  be  familiar  with  sales 
of  other  property,  in  the  immediate 
vicinity;  and  the  want  of  that  means 
of  knowledge  is  the  specific  objec- 
tion made  in  the  supreme  court  of 
the  territory  to  the  competency  of 
these  witnesses.  But  the  possession 
of  that  means  of  knowledge  is  not 
essential.  It  has  ofteu  been  held 
that   farmers  living  in  the   vicinity 


of  a  farm  whose  value  is  in  question 
may  testify  as  to  its  value,  although 
no  sales  have  been  made  to  their 
knowledge  of  that  or  similar  prop- 
erty. Indeed,  if  the  rule  were  as 
stringent  as  contended,  no  value 
could  be  established  in  a  community 
■until  there  had  been  sales  of  the 
property  in  question,  or  similar  prop- 
erty. After  a  witness  has  testified 
that  he  knows  the  property  and  its 
value,  he  may  be  called  upon  to 
state  such  value.  The  means  and 
extent  of  his  information,  and  there- 
fore the  worth  of  his  opinion,  may 
be  developed  at  length  on  cross-ex- 
amination. And  it  is  fully  open  to 
the  adverse  party,  if  not  satisfied 
with  the  values  thus  given,  to  call  wit- 
nesses in  the  extent  of  whose  knowl- 
edge and  the  weight  of  whose  opin- 
ions it  has  confidence":  See,  also, 
The  Mobila,  147  Fed.  883;  Eailroad 
V.  Hnnton,  114  Tenu.  609,  88  S.  W. 
182;  Cluck  v.  Houston  etc.  E.  Co., 
34  Tex.  Civ.  452,  79  S.  W.  80. 
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crty  of  any  kind  by  moans  of  having  dealt  in  similar 
articles,  or  who  have  gained  the  requisite  knowledge  in  any 
other  way,  may  give  their  opinions  as  to  such  values.'^^ 
Value,  whether  actual  or  as  regulated  by  the  market,  is 
largely  a  matter  of  individual  estimate  or  opinion,  and 
liberality  should  be  allowed  in  the  introduction  of  testi- 
mony to  prove  it.  There  are  numerous  elements  and  tests 
of  value.  Proof  of  cost,  condition  of  the  property  .when 
lost,  value  of  similar  property,  prices  at  which  similar 
articles  are  sold,  uses  to  which  the  property  is  adapted, 
opinions  of  experienced  dealers  in  such  property,  and  opin- 
ions of  experts,  all  have  more  or  less  probative  value ;  and, 
in  short,  any  testimony,  direct  or  circumstantial,  which 
tends  to  throw  light  on  the  subject,  and  which  would  en- 
able the  jury  to  arrive  at  a  fair  conclusion,  is  admissible 
as  evidence  in  proof  of  value.^**:    On  the  same  general  prin- 


T9  Smith  V.  Frost,  42  N.  Y.  Super. 
(10  Jones  &  S.)  87  (stock  broker); 
.Tonau  v.  Perrand,  3  Rob.  (La.)  364 
(stock  broker);  Shepard  v.  Ashley, 
10  Allen  (Mass.),  542  (mecbanie); 
Enos  V.  St.  Paul  Ins.  Co.,  4  S. 
D.  639,  46  Am.  St.  Eep.  796,  57 
K.  W.  919  (clerk);  Keed  Bros.  & 
Co.  V.  Davis  Milling  Co.,  37  Neb. 
.391,  55  N.  W.  1068  (flour  merchant) ; 
Woods  V.  Gaar,  Scott  &  Co.,  99  Mich. 
301,  58  N.  W.  307  (dealer  in  a^i- 
cultural  implements) ;  Whitney  '  v. 
Thafther,  117  Mass.  523  (broker); 
Beecher  v.  Denniston,  13  Gfray 
(Mass.),  354  (gunsmith);  clothing 
and  furmtwre:  Houghtaling'  v.  Eail- 
way  Co.,  117  Iowa,  540,  91 N.  W. '811; 
household  goods:  Munro  v.  Stowe,  175 
Mass.  169,  55  N.  E.  992;  millinery 
goods:  Langdon  v.  Wintersteen,  58 
Neb.  278,  78  N.  W.  501;  sealskin 
coat:  State  V.  Pinch,  70  Iowa,  316, 
59  Am.  Eep.  443,  30  N.  W.  578;  stock 
of  goods:  State  v.  Tennebom,  92 
Iowa,  551,  61  N.  W.  193;  horses: 
Chicago  &  N.  W.  K.  Co.  t.  Calumet 


Stock  Farm,  194,  111.,  9,  88  Am.  St. 
'Rep.  68,  61  K  B.  1095;  Leek  v.  Ches: 
ley,  98  Ind.  593,  67  N.  E.  580;  cattle: 
Galveston  etc.  R.  Co.  v.  Jones  (Tex. 
Civ.  App.),  123.  S.  W.  737;  Cathcart 
V.  Rogers,  115  Iowa,  30,  87  N.  W,. 
738;  Choctaw  0.  &  G.  R.  Co.  v.  De- 
perade,  12  Okl.  367,  71  Pac.  629; 
wheat:  Linde  v.Gaffke,  81  Mmn.  304, 
84  N.  W.  41;  logs:  Rylander  v.  La-ur? 
pen,  124,  Wis.  2,,  102'  N.  W.  341; 
shares  of  sioofc;  Aldrich  v.  Bay  State 
Const.  Co.,  186  Mass.  489,  72  N.  E. 
53 ;  piano :  Lines  v.  Alaska  C.  Co.,  29 
•Wash.:  133,  69  Pac.  642;  Greene-Grieb- 
Sherman  Co.  v.  John  C.  Quillen  Co., 
148  111.  App.'l;  pearl  necklace:  Por- 
teous  V.  Adams  Express  Co.,  112 
Minn.  31,  127  N.  W.  429;  See,  also, 
Ft.  Worthetc.  E.  Co.  v.  Arthur  (Tex. 
Civ.  App.),  124  S.  W.  213,  on  value 
of  farm  buildings  and  implements. 

80  Morrow  Transfer  Co.  v.  Robin- 
sou,  8  Ga.  App.  409,  69  S.  E.  317; 
Landrum  v.  Swann,  8  Ga.  App.  209, 
€8  3.  E.  862. 
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ciple  lawyers,*^  physicians,*^  nurses,^'  artists  and  authors,** 
as  well  as  persons  in  other  walks  of  life*^  having  familiar- 
ity with  the  subject,  have  beeji  allowed  to  testify  as  experts 
as  to  the  value  of  services  rendered  by  those  of  their  own 
profession  or  occupation.  And  as  to  the  value  of  profes- 
sional services  only  persons  engaged  in  that  profession  can 
give  opinions. ^^  Such  testimony  is,  however,  not  conclu- 
sive upon  the  jury,  but  merely  advisory.*'^  Although  no 
hard-and-fast  rule  can  be  laid  down  as  to  the  qualificatibns 
of  witnesses  as  to  values,  and  although  the  witness  may 
avail  himself  of  many  sources  of  information,  he  must  have 
knowledge  of  the  subject  and  of  the  market  value  if  there 
is  one  at  the  place  in  question.*^    It  has  been  held  in  some 


81  Central  Arkansas  etc.  E.  Co.  v. 
Goelzer,  92  Ark.  569,  123  S.  W.  781; 
Bourke  v.  Whiting,  19  Colo.  1,  34 
Pao.  172;  Mut.  Life  Ins.  Go.  v. 
Chambliss,  131  Ga.  60,  61  S.  E.  1034; 
Covey  V.  Campbell,  52  Ind.  157; 
Graham  v.  Dillon,  144  Iowa,  82,  121 
N.  W.  47;  Clark  v.  Elsworth,  104 
Iowa,  442,  73  N.  W.  1023;  Stevens 
V.  Ellsworth,  94  Iowa,  758,  64  N.  W. 
668;  Kelley  v.  Eiehardson,  69  Mich. 
430,  37  N.  W.  514;  Calhoun  v.  Ake- 
ley,  82  Minn.  354,  85  N.  W.  170; 
Gall  V.  Gall,  27  App.  Div.  173,  50 
N.  Y.  Supp.  563;  Williams  v.  Brown, 
28  Ohio  St.  547;  Frye  v.  Ferguson,  6 
S.  D.  392,  61  N.  W.  161;  Isham  v. 
Parker,  3  Wash.  755,  29  Pae.  835. 
See  note  to  Louisville  etc.  E.  Co. 
v.  Wallace,  11  L.  E.  A.  787.  See 
note  on  "Admissibility  and  Neces- 
sity of  Expert  Evidence  on  Questions 
of  Value  of  Attorney's.  Service,"  to 
Spencer  v.  Collins,  20  Ann.  Cas.  53. 

82  Wood  V.  Barker,  49  Mich.  295, 
13  N.  W.  597;  Ward  v.  Ohio  River 
etc.  Ey.  Co.,  53  S.  C.  10,  30  S.  E. 
394;  Camp  v.  Eistine,  101  Tenn. 
534,  47  S.  W.   1098. 

83  Wallace  v.  Schaub,  81  Md.  594, 
33   Atl.   324;    Allison   v.   Parkinson, 


108  Iowa,  154,  78  N.  W.  845;  Ward 
V.  Ohio  Eiver  etc.  Ey.  Co.,  53  S.  C. 
10,  30  S.  E.  594. 

84  Babcock  v.  Eaymond,  2  Hilt. 
(N.  Y.)   61. 

85  Heffron  v.  Brown,  155  111.  322, 
40  N.  E.  583;  Lake  Shore  &  M.  S. 
Ey.  Co.  v.  Teeters  (Ind.  App.),  74 
N.  E.  1014;  McLamb  v.  Wilmington 
etc.  E.  Co.,  122  N.  C.  862,  29  S.  E. 
894;  Sprague  v.  Sea,  152  Mo.  327, 
53  S.  W.  1074;  Hialey  v.  Hialey, 
157  Mich.  45,  121  N.  W.  463;  Ed- 
wards v.  Fargo  etc.  E.  Co.,  4  Dak. 
549,  33  N.  W.  100;  Hart  v.  Maloney, 
101  App.  Div.  37,  91  N.  Y.  Supp.  922; 
Floore  v.  Burgher  (Tex.  Civ.  App.), 
128  S.  W.  1152;  Stone  v.  Tupper,  58 
Vt.  409,  5  Atl.  387. 

86  Howell  V.  Smith,  108  Mich.  350, 
66  N.  W.  218;  Mock  v.  Kelly,  3  Ala. 
387. 

87  Moore  v.  Ellis,  89  Wis.  108,  61 
N.  W.  291.  See,  also,  cases  cited  in 
note  77,  supra. 

88  Daly  V.  Kimball  Co.,  67  Iowa, 
132,  24  N.  W.  756;  Eussell  v.  Hay- 
den,  40  Minn.  88,  41  N.  W.  456; 
Stevens  v.  Ellsworth,  95  Iowa,  231, 
63   N.   W.   683. 
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cases  that  such  knowledge  may  be  derived  from  market 
reports.*^ 

§  388  (390).  Opinions  as  to  amount  of  damages. — Since 
the  amount  of  damages  to  which  a  party  is  entitled  is 
always  a  matter  for  the  jury,  it  would  seem  that  it  could 
hardly  form  the  subject  of  opinion  evidence.  The  question 
of  damages,  however,  is  often  so  intimately  connected  with 
that  of  the  value  of  property  that  it  becomes  necessary  to 
consider  whether  expert  witnesses  may  ever  give  their 
opinions  as  to  the  damages  which  a  party  has  suffered  in  a 
given  case.  On  a  principle  discussed  in  another  section  it 
is  evident  that,  if  the  witness  may  give  an  opinion  as  to 
damages,  the  practice  is  an  exception  to  general  rules,  since 
this  is  a  question  for  the  determination  of  the  jury.'"'  Un- 
doubtedly it  is  the  general  rule  that  witnesses  cannot  give 
their  opinions  as  to  the  amount  of  damages  suffered  in  a 
given  case.  Testimony  as  to  value  or  loss  or  injury  is 
nevertheless  very  frequently  testimony  as  to  damages  dis- 
guised. The  witness  gives  evidence  of  value  before  and 
after  the  actionable  event  and  the  jury  use  these  sums  to 
arrive  at  a  conclusion.  Evidence  of  this  character  from 
witnesses  who  have  had  personal  observation  of  relevant 
facts  and  conditions,  and  whose  opinion  is  calculated  to  aid 
the  jury  to  a  correct  conclusion,  is  coming  to  be  more  and 
more  regarded  as  competent,  and  its  reception  has  been 
sanctioned  and  approved.®'  McKelvey,  in  his  useful  text- 
book, thus  puts  it:  "There  are  questions  of  damages,  de- 
pendent, by  some  rule  of  law,  upon  subsidiary  questions 
of  value  of  property,  and  upon  these  latter  questions  per- 

89  W.hitney  v.  Thaeher,  117  Mass.  Co.  v.  Reeves,  97  Va.  284,  33  S.  E. 

523;  Hudson  v.  Eailway  Co.,  92  Iowa,  606;    Wadley   v.    Commonwealth,   98 

231,  54  Am.  St.  Eep.  550,  60  N.  W.  Va,,,803,  35  S.  E.  452. 
608;  Texas  &  P.  E.  Co.  v.  Donovan,  go  gee  §§  363  and  372  et  seq.,  ante. 

86  Tex.  378,  25  S.  W.  10;  Hoxsie  v.  See,  ,  also,    Carter    v.   Maryland    etc. 

Empire  Lumber   Co.,   41   Minn.   548,  ^    Qg^  112  Md.  599,  77  Atl.  301. 
43    N.    W.   476.     In   other   cases   in-  ,j  ^^^^^^  ^    ^^^^  ^^  ^^^^.^^  ^^^ 

formation    gained    by    mere    inquiry  ^^  ^     ^^^    g.g  n.  e,  228. 
held   insufficient:    Norfolk   &   W.   E. 
Evidence  II — 61 
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sons  specially  qualified  are  often  called  upon  for  opinions, 
so  that  opinions  of  experts  as  to  values  may  furnish,  the 
basis  upon  which  the  jury  arrives  at  a  measure  of  dam- 
ages. In  thus  giving  an  opinion  as  to  value,  which  value, 
by  rule  of  law,  is  imposed  upon  the  jury  as  a  measure  of 
damages,  a  witness  is  in  substance,  if  not  in  form,  speaking 
to  the  question  of  damages.  Cases  where  the  damage  con- 
sists in  the  plaintiff  being  deprived  of  property  either  by 
breach  of  contract  or  tort  may  involve  a  determination 
of  the  value  of  the  property  in  order  to  fix  the  damages. 
Expert  opinion  is  in  such  case  admitted."*^    And  in  ex- 


92  MeKelvey,  Handbook  Ev.,  2d 
ed.  rev.,  244,  to  which  we  are  also 
indebted  for  the  illustrations.  In 
Vandine  v.  Burpee,  13  Met.  (Mass.) 
288,  46  Am.  Dee.  733,  Dewey,  J., 
says  (page  291  of  13  Met.  [46  Am. 
Dec.  733]):  "It  seems  to  us  that  it 
would  be  impracticable  to  dispense 
with  this  species  of  testimony  in 
many  actions  of  trover  for  personal 
property,  where  no  detail  of  facts 
could  adequately  inform  the  jury  of 
the  value  of  the  articles.  The  opin- 
ion of  a  witness  as  to  the  value  of 
a  horse  is  much  more  satisfactory- 
evidence  than  a  detailed  statement 
of  his  size,  color,  age,  etc.,  to  give 
the  jury  the  requisite  information  to 
enable  them  to  assess  damages  for 
the  conversion  of  such  a  horse." 
Miller  v.  Smith,  112  Mass.  470, ,  in 
which  Gray,  J.,  says  (page  475) : 
"Whenever  the  value  of  any  peculiar 
kind  of  property,  which  may  n6t  be 
presumed  to  be  within  the  actual 
knowledge  of  all  jurors,  is  in  issue, 
the  testimony  of  witnesses  ac- 
quainted with  the  value  of  similar 
property  is  admissible,  although  they 
have  never  seen  the  very  article  in 
luestion":  Vagts  v.  Utman,  125  Wis. 
265,  104  N.  W.  88;  McCvoarty  v. 
Lehigh  Valley  Coal  Co.,  212  Pa. 
53,  61  Atl,  570. 


In  Roberts  v.  Eailroad  Co.,  128 
N.  Y.  455,  467,  13  L.  E.  A.  499,  28 
N.  E.  486,  we  find:  "And  yet  in  a 
case  where  the  difference  between 
the  two  would  be  the  legal  damages, 
it  does  not  even  then  follow  that  a 
witness  may  be  asked  the  bald  ques- 
tion, 'What  amount  of  damages  has 
the  plaintiflE  sustained?'  The  rea- 
son is  that  the  rule  of  damages  is  a 
question  of  law,  and  the  witness 
upon  such  a  question  might  adopt  a 
rule,  of  his  own,  and  hold  the  defend- 
ant responsible  beyond  the  legal 
measure."  In  Parrott  v.  Ey.  Co.,  127 
Iowa,  419,  103  N.  W.  852,  the  witr 
ness  was  allowed  to  state  the  differ- 
ence between  the  values  of  the  land 
before  and  after  the  injury,  without 
first  having  stated  the  said  values: 
Union  Pac.  R.  Co.  ;v,,  Lucas,  136  Fed. 
374,  69  C.  C.  A.  218. 

It  is  upon  this  principle  that  the 
decisions  in  the  following  cases  may 
be  rested:  Lake  Shore  &  M.  S.  Ry. 
Co.  V.  teeters  (Ind.  App.),  74  N.  E. 
1014;  Patterson  v.  Johnson,  114  111. 
App.  329;  Enlow  v.  Hawkins,  71 
Kan.  633,  81  Pac.  189;  Texas  &  P. 
Ey.  Co.  V.  Ellerd,  38  Tex.  Civ.  App. 
596,  87  S.  W.  362;  Atchison,  T.  &  S. 
F.  Ey.  Co.  V.  Watson,  71  Kan.  696, 
81  Pac.  499. 
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ceptional  cases,  in  which  by  the  nature  of  the  circumstances 
it  would  be  impracticable  to  state  the  details  on  which  the 
estimate  of  damage  could  be  based,  so  as  to  convey  an  ade- 
quate idea  of  the  thing  injured,  and  in  such  exceptional 
cases  only,  testimony  as  to  the  extent  of  the  damage  has 
been  permitted,  on  the  broad  ground  that  it  is  the  best  at- 
tainable.®^ But  there  is  a  class  of  cases  in  which  there  is 
a  decided  conflict  of  authority  as  to  the  admissibility  of 
opinions  as  to  the  amount  of  damages  in  condemnation 
proceedings.  The  courts  of  many  of  the  states,  perhaps 
a  majority,  hold  that  in  such  cases  witnesses  cannot  state 
the  amount  of  damages  sn  stained  thereby,  on  the  ground 
that  the  amount  of  damages  is  the  very  subject  referred 
to  the  jury."*  These  courts  confine  the  witnesses  to  a  state- 
ment of  the  value  of  the  property  before  and  aftev  its  con- 
demnation."^    But  in  many  states  and  with  much  reason 


93  Woodbeek  v.  Wilders,  18  Cal. 
131;  Cleveland  etc.  By.  Co.  v.  Wood, 
90  111.  App.  551;  Chicago  etc.  E.  Co. 
V.  Schaffer,  26  111.  App.  280;  Knapp 
etc.  Co.  V.  Barnard,  78  Iowa,  347,  43 
N.  W.  197;  Pennsylvania  E.  Co.  v, 
Henderson,  51  Pa.  315;  Clifford  v 
Bichardson,  18  Vt.  620.  But  leading 
questions  may  not  be  put  to  the  wit 
nesses  in  such  case:  St.  liouis  etc.  E, 
Co.  V.  Crabb  (Tex.  Giv.  App.),  80  S, 
W.  408. 

9*  Montgomery  etc.  E.  Co.  v.  Var 
ner,  19  Ala.  185;  Little  Eock  Ey, 
Co.  V.  Haynes,  47  '  Ark.  497,  1  S, 
W.  774;  Central  E.  E.  v.  Senn, 
73  Ga.  705;  Central  K.  &  Banking 
Co.  v;  Kelly,  58  Ga.  104;  Metropoli- 
tan etc.  E.  Co.  V.  Dickinson,  161 
111.  22,  43  N.  E.  706;  Harrison  v. 
Iowa  Midland  R.  Co.,  36  Iowa,  323; 
Chicago  etc.  E.  Co.  v.  Woodward,  48 
Kan.  599,  29  Pac.  1146;  Illinois  C. 
E.  Co.  v.  Smith,  110  Ky.  203,  61  S. 
W.  2;  Yost  V.  Conroy,  92  Ind.  464, 
47  Am.  Eep.  156;  Ohio  etc.  Ey.  Co. 
T.  Nickless,  71  Ind.  271;  Wilcox  v. 
Leake,  11  La.  Ann.  178;  Union  Ele- 


vator Co.  V.  Kansas  City  etc.  E.  Co. 
(Mo.),  33  S.  W.  926;  Burlington  Ey. 
Co.  V.  Beebe,  14  Neb.  463,  16  N.  W. 
747;  Fremont  Ey.  Co.  v.  Marley, 
25  Neb.  138,  13  Am.  St.  Eep.  482, 
40  N.  W.  948;.Lain.g  v.  United  New 
Jersey  E.  Co.,  54  N.  J.  L.  576,  33 
Am.  St.  Sep.  682,  25  Atl.  409;  Nor- 
man v.^  Wells,  17  Wend.  (N.  Y.)  136; 
Lincoln  v.  Saratoga  Ey.  Co.,  23 
Wend.  (N.'  Y.)  425;  Teerpenning  v. 
Corn  Exchange  Ins.  Co.,  43  N.  Y. 
279;  Cleveland  .etc.  E.  Co.  v;  Ball, 
5  Ohio  St.  568i  5  Morr.  Min.  Eep. 
333;  Elliott  v.  Wallowa  County,  57 
Or.  236,  Ann.  Cas.  1913A,  117,  109 
Pac  130;  Sixth  Ave.  E.  Co.  v.  El 
E.  Co.,  138  N.  Y.  548,  34  N.  E.  400; 
Watson  v.  Pittsburgh  etc.  E.  Co.,  37 
Pa.  469;  Boyer  v.  St.  Louis  etc;  E. 
Co.  (Tex.  Civ.  App.),  72  S.  W.  1038; 
Bain  v.  Cushman,  60  Vt.  343,  15  Atl. 
171;  De  Wald  v.  Ingle,  31  Wash. 
616,  96  Am.  St.  Eep.  927,  72  Pac. 
469. 

95  Alabama  Ey.  Co.  v.  Burkett,  42 
Ala.  83;  Brunswick  Ry.  Co.  v.  Mc- 
Laren, 47  Ga.  546;  Yost  v.  Conroy, 
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it  is  held  that  opinions  as  to  the  damage  sustained  in  such 
cases  should  be  received  in  evidence.  These  decisions  are 
based  upon  the  reasoning  that,  inasmuch  as  the  amount  of 
damages  in  such  proceedings  depends  entirely  upon  opin- 
ions as  to  the  value  before  and  after  the  condemnation,  and 
as  these  opinions  are  competent,  it  can  make  no  material 
difference  whether  the  witness  gives  his  opinion  as  to  the 
amount  of  damages  at  once  or  whether  he  is  allowed  simply 
to  state  to  the  jury  his  opinion  as  to  values  from  which 
the  opinion  as  to  damages  must  necessarily  follow  by  the 
processes  of  subtraction.^"  The  tendency  of  the  later  de- 
cisions seems  to  be  in  favor  of  this  rule.     The  opinions  of 


92  Ind.  464,  47  Am.  Eep.  156;  Har- 
rison V.  Iowa  Midland  Ky.  Co.,  36 
Iowa,  323;  Ottawa'  etc.  Ey.  Co.  v. 
Adolph,  41  Kan.  600,  21  Pac.  643; 
Grand  Kapids  v.  Grand  Eapids  &  I. 
Ey.  Co.,  58  Micb.  641,  26  N.  W.  159; 
Freemont  Ey.  Co.  v.  Whalen,  11 
Neb.  585,  10  N.  W.  491;  Cleveland 
etc.  Ey.  Co.  v.  Ball,  5  Ohio  St.  568; 
Brown  v.  Providence  etc.  Ey.  Co., 
12  E.  I.  238;  Kay  v.  Glade  Creek 
etc.  E.  Co.,  47  W.  Va.  467,  35  S.  E. 
973;  Union  El.  Co.  v.  Kansas  City 
etc.  E.  Co.,  135  Mo.  353,  36  S.  W. 
1071.  See,  also.  Mayor  of  Balti- 
more V.  Smith  Brick  Co.,  80  Md. 
458,  31  Atl.  423. 

96  Texas  etc.  Ey.  v.  Kirby,  44  Ark. 
103;  Siskiyou  County  v.  Gamlich, 
110  Cal.  94,  42  Pac.  468;  Trook  v. 
Baltimore  etc.  E.  Co.,  3  McAr.  (D. 
C.)  392;  Orange  Belt  Ey.  Co.  v.  Gra- 
ver, 32  Fla.  28,  13  South.  444;  Spear 
V.  Drainage  Commissioners,  113  111. 
632;  Brandenburg  v.  Hittel  (Ind.), 
37  N.  E.  329;  Snow  v.  Boston  etc.  E. 
E.  65  Me.  220;  Swan  v.  Middlesex 
County,  101  Mass.  173;  Taft  v.  Com- 
monwealth, 158  Mass.  526,  33  N.  E. 
1046;  Chandler  v.  .Jamaica  Pond 
Aqueduct  Corp^,  125  Mass.  544;  Em- 
mons V.  Minneapolis  etc  Ky.  Co.,  41 
Minn.   133,  42   N.   W.   789;    Nevada 


etc.  E.  Co.  V.  De  Lissa,  103  Mo.  125, 
15  S.  W.  366;  Taylor  v.  Jackson,  83 
Mo.  App.  641;  Evansville  etc.  E.  Co. 
v.  Cochran,  10  Ind.  560;  Pennsyl- 
vania etc.  E.  Co.  V.  Boot,  53  N.  J. 
L.  253,  21  Atl.  ,285;  Eoehester  Ey. 
Co.  V.  Budlong,  6  How.  Pr.  (N.  Y.) 
467;  Portland  v.  Kamm,  10  Or.  383; 
Lee  v.  Springfield  Water  Co.,  176  Pa. 
223,  35  Atl.  184;  Dawson  v.  City  of 
Pittsburgh,  159  Pa.  317,  28  Atl.  171; 
Schuler  v.  Board  of  Supervisors,  12 
S.  D.  460,  81  N.  W.  890;  Seattle  etc. 
E.  Co.  V.  Gilchrist,  4  Wash.  509,  30 
Pac.  738;  Eailroad  Company  v.  Pore- 
man,  24  W.  Va.  662;  Washburn  v. 
Milwaukee  Ey.  Co.,  59  Wis.  364,  18 
N.  W.  328;  Swift  v.  Newport  News, 
105  Va.  108,  3  L.  E.  A.,  N.  S.,  404, 
52  S.  E.  821.  In  these  states  opin- 
ion evidence  is  held  admissible  as 
to  the  increase  in  the  value  of  prop- 
erty occasioned  by  public  improve- 
ments: Pike  V.  City  of  Chicago,  155 
111.  656,  40  N.  E.  567.  See  notes  on 
"Admissibility  of  Opinion  of  Wit- 
ness as  to  Amount  of  Damage  to 
Realty,"  to  Baltimore  Belt  E.  E. 
Co.  V.  Sattler,  3  Ann.  Gas.  667,  and 
Springfield  &  Northwestern  Traction 
Co.,  V.  Warrick,  Ann.  Cas.  1912A, 
191. 


965, 


OPINIONS. 


§  389  (391) 


"witnesses  as  to  the  amount  of  damage  growing  out  of  sales 
and  breach  of  contract  as  to  personal  property,  and  other 
contracts  and  causes  of  action,®''  are  not  admissible.®* 

§  389  (391).  Cross-examination  of  experts  —  Latitude 
allowed. — The  subject  of  cross-examination  generally  is 
dealt  with  in  another  part  of  these  commentaries,®®  and  is 
treated  here  only  in  its  bearing  on  expert  witnesses.  Not 
the  least  important  part  of  the  cross-examination  is  that 
which  subjects  the  qualification  on  which  the  expert  has 
been  permitted  to  testify  to  a  searching  inquiry.  He  has 
placed  himself  in  the  position  of  one  capable,  by  reason  of 
his  superior  or  peculiar  knowledge,  of  announcing  conclu- 
sions, which  are  of  weight  according  to  the  thoroughness 
of  the  knowledge  which  prompted  and  is  behind  them. 
Therefore  it  is  that  the  jury  is  entitled  to  know  more  fully 
the  nature  of  his  qualification,  the  sources  of  his  knowl- 
edge, from  which  he  assumes  to  speak  with  special  author- 
ity, and  the  grounds  and  reasons  upon  which  his  conclu- 
sions and  opinions  are  based.     For  example,  a  medical 


9T  Anderson  v.  First  Nat.  Bank,  6 
N.  D.  497,  72  N.  W.  916;  Tootle  v, 
Kent,  12  Old.  674,  73  Pac.  310;  Neil 
son  V.  Chicago  etc.  Ey.  Co.,  58  Wis 
516,   17  N.   W.  310. 

98  As  to  damages  for  loss  of  ser- 
vices: Butler  V.  King,  10  Cal.  342 
Turner  v.  Railway  Co.,  15  Wash, 
213,  55  Am.  St.  Eep.  883,  46  Pac 
243;  as  to  personal  injury:  Tenney 
V.  Rapid  City,  17  S.  D.  283,  96  N 
W.  96;  De  Wald  v.  Ingle,  31  Wash 
616,  96  Am.  St.  Eep.  927,  72  Pac 
469;  Bain  v.  Oushman,  60  Vt.  343, 
15  Atl.  171.  Other  actions:  Illinois 
Cent.  E.  Co.  v.  Smith,  110  Ky.  203, 
61  S.  W.  2;  Eead  v.  Valley  Land  & 
Cattle  Co.,  66  Neb.  423,  92  N.  W. 
622.  Contrary  to  the  general  rule  a 
witness  was  allowed  to  give  an  opin- 
ion as  to  damages  in  an  action  for 
breach  of  promise  of  marriage:  Jones 


V.  Fuller,  19  S.  C.  66,  45  Am.  Eep. 
761.  In  that  case  Mr.  Justice  Mc- 
Iver  said :  "It  is  difficult  1o  conceive 
how  it  would  have  been  possible  for 
these  witnesses  to  state  all  the  va- 
rious facts,  or  reproduce  in  language 
the  condition  of  things,  upon  which 
they  based  their  estimates,  so  as  to 
make  the  same  palpable  to  the  minds 
of  the  jury.  How  could  they  ex- 
press in  language  the  degree  of  sen- 
sibility of  the  lady,  or  the  numer- 
ous other  impalpable  things  which 
went  to  make  up  their  estimate  of 
the  amount  of  damages  which  she 
had  sustained?  We  think  ,it  was 
just  one  of  those  cases  where  in 
the  language  of  that  eminent  avi- 
thor,  Wharton,  the  'facts  can  best 
be  expressed  by  the  damage  they 
cause.' " 

»8  §§    820-843,   post. 
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witness  had  stated  that  his  testimony  was  based  upon 
medical  authorities,  and  he  was  then  asked  to  state  what 
the  medical  authorities  at  the  time  of  the  trial  held  upon 
the  subject.  The  question  was  proper.  Eeese,  J.,  said:"** 
"If  the  witness  had  been  testifying  from  his  experience 
and  observation  from  a  long  course  of  practice,  it  was  yet 
proper  for  the  purpose  of  ascertaining  his  means  of  knowl- 
edge by  a  reference  to  the  teachings  of  text-books  of  his 
profession  and  the  scientific  works  from  which  he  had 
drawn  the  theories  and  principles  to  which  he  had  testified. 
....  For  the  purpose,  therefore,  of  testifying  as  to  his 
recollection,  as  well  as  to  his  knowledge,  it  was  proper  to 
interrogate  him  as  to  the  teachings  of  those  authorities; 
and,  in  case  his  testimony  was  incorrect,  to  confront  him 
with  them,  in  order  that  he  might  be  corrected,  and  the 
jury  thus  be  rendered  able  to  judge  of  the  weight  to  which 
his  testimony  was  entitled.  It  is  insisted  that  the  testi- 
mony was  inadmissible  because  'the  testimony  of  the  wit- 
ness shows  that  his  opinion  on  the  point  in  question  was 
opposed  to  these  same  medical  authorities.'  As  we  have 
shown,  the  testimony  entered  the  domain  of  science,  and 
the  grounds  upon  which  the  objection  is  founded  appeal 
most  strongly  to  the  mind  of  the  writer  as  cogent  reasons 
why  the  crosS-examihation  was  proper."  It  is  proper  that 
an  expert  witness  should  be  asked  whether  a  certain  state 
of  facts,  if  proved  or  admitted,  indicates  insanity  for  the 
purpose  "of  testing  the  skill  of  the  witness  or  the  sound- 
ness of  his  knowledge.'"  An  expert  engineer  may  prop- 
erly be  asked  if  he  is  licensed,^  and  an  expert  in  metals  as 
to  whether  a  metal  produced  is  gold  or  brass.*  Generally, 
therefore,  the  expert  is  open  to  every  inquiry  which  is 
relevant  to  the  subjects  named  and  which  tends  to  enable 
the  jury  better  to  judge  the  weight  and  value  of  his  evi- 
dence, according  to  the  standard  which  is  established  by  his 

100  Hutchinson   v.   State,  19   Neb.  2  Pate  v.  Gus.  Blair  etc.  Coal  Co., 

262,  27  N.  W.  113.  ISS  111.  App.  578. 

1  Lake  v.  People,  1  Park.  Or.  Eep.  -i  Coman  v.  Wunderlich,  122  Wis. 

(N.  Y.)   495.  138,  99  N.  W.  612. 
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qualifications  and  knowledge  after  dne  crosg-examination. 
This  tests  his  competency  as  an  expert,  apart  from  any 
attack  on  his  credibility.*  Having  satisfied  himself  with 
the  cross-examination  as  to  qualification,  it  is  for  counsel 
to  consider  the  mode  and  extent  of  the  questions  arising 
out  of  the  direct  examination  of  the  expert.'  The  party 
cross-examining  an  expert  witness  is  by  no  means  confined 
to  the  theory  on  which  the  adversary  has  conducted  his 
examination.  He  may  go  into  the  details  and  may  put 
the  case  before  the  expert  in  all  its  phases.  "He  has  a 
right  to  leave  out  of  the  hypothetical  question  facts  as- 
sumed by  the  counsel  on  the  direct  examination,  if  he  deems 
them  not  proved;  and  he  also  has  the  right  to  add  to  the 
question  such  facts  as  he  thinks  the  evidence  establishes."^ 
The  witness  may  be  asked  his  opinion  upon  hypothetical 
questions  which  present  the  facts  claimed  to  constitute  the 
case  or  defense  of  the  party  examining  hirri."  As  usual  in 
cross-examination,  great  liberty  is  allowed;  and  the  hypo- 
thetical questions  may,  subject  to  the  reasonable  discretion 
of  the  court,  assume  any  facts  relevant  to  the  case.''     The 

4  Birmingham  E.  Co.  v.  Ellard,  the  opinion  of  Ms  witness,  even  if 
135  Ala.  433,  33  South.  276;  Davis  the  evidence  might  have  been  prop- 
V.  State,  96  Ark.  7,  130  S.  W.  547;  erly  admitted  on  cross-examination 
Central  Pacific  E.  Co.  v.  Feldman,  to  test  the  opinion  of  the  expert: 
152  Cal.  303,  92  Pac.  849;  Gridley  v.  Pierson  v.  Boston  etc.  R.  Co.,  191 
Boggs,  62  Cal.  190;  West  Chicago  Mass.  223,  77  N.  E.  769;  Hunt  v. 
etc.  E.  Co.  v.  Pishman,  169  111.  196,  Boston,  152  Mass.  168,  25  N.  E. 
48  N.  E.  447;  Cooper  v.  Harvey,  77  82.  As  to  the  use  of  scientific  treat- 
Kan.  854,  94  Pac.  213;  Pittsburg  etc.  ises  for  purposes  of  cross-examina- 
E.  Co.  V.  Austin,  141  Ky.  722,  133  tion,  see  S  579,  post. 
S.  W.  780;  Skelton  v.  St.  Paul  etc.  5  Thomp.  Trials,  §  628;  Louisville 
E.  Co.,  88  Minn.  192,  92  N.  W.  960;  Ey.  Co.  v.  Falvey,  104  Ind.'  409,  3 
State  V.  Hyde,  234  Mo.  200,  Ann.  N.  E.  389,  4  N.  E.  908;  Davis  v. 
Cas.  1912D,  191,  136  S.  W.  316;  Kas-  State,  35  Ind.  496,  9  Am.  Eep.  760. 
jeta  V.  Nashua  Mfg.  Co.,  73  N.  H.  As  to  use  of  scientific  books  on 
22  58  Atl.  874;  Carr  T.  American  cross-examination,  see  §  579,  post. 
Locomotive  Co.,  26  E.  1.  180,  58  e  Davis  v.  State,  35  Ind.  496,  9 
Atl.  678;  Ruck  v.  Milwaukee  Brew-  Am.  Rep.  760;  Louisville  Ey.  Co. 
ery  Co.,  144  Wis.  404,  129  N.  W.  v.  Palvey,  104  Ind.  409,  3  N.  E.  389, 
414;  Ferry  Haliock  Co.  v.  Orange  4  N.  E.  908;  Williams  v.  State,  64 
Hat  Box  Co.,  185  Fed.  816.  A  party  Md.  384,  1  Atl.  887. 
cannot  put  in  evidence  incompetent  T  Dilleber  v.  Home  Life  Ins.  Co., 
facts  under  the  guise  of  fortifying  87  N.  Y.  79;  Trull  v.  Modern  Wood- 
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inquiry  on  cross-examination  should  be  allovred  as  wide  a 
range  as  iriay  be  reasonably  necessary  to  test  the  skill  and 
reliability  of  the  witness.*  Even  on  direct  examination 
expert  witnesses  are  allowed  to  state  the  reasons  for  their 
opinions ;'  and  clearly  the  same  latitude  is  allowed  on  cross- 
examination.  ^_ascertainiiigJthe -grounds  or  reasons  lQr_ 
such  opinions,  the  cross-examiner-is— oot-canfined  to  the 
scope  of_jha_^yidence_  already_gi2MJn-ihB-^caae, Jbut_is 
allowed_tp  ask  questions_wMah_  would  be  wholly  irrelevant 
except  for  the_piirpDBfi_-oi^  ascertaining  the  value  of  such 
opinions^or  the  degree  of  credibility  to  be  attached  to  the 
testimony  of  the  witness.^"  Although  we  have  seen  that 
on  direct  examination  the  hypothetical  questions  must  be 
based  upon  facts  proved  or  which  the  evidence  tends  to 
prove,  no  such  limit  is  imposed  upon  the  cross-examination. 
For  the  purpose  of  testing  the  accuracy  or  credibility  of 
the  expert,  or  the  value  of  his  opinions  he  may  be  inter-v. 
rogated  as  to  pertinent  hypothetical  cases  concerning  which 
no  evidence  has  been  given.^^     The  extent  to  which  the 

men   of  America,  12  Idaho,  318,  10  N.   W.  Ey.   Co.   v.   Town  of   Cicero, 

Ann.  Gas.  53,  85  Pac.  1081;  Mileham  154  111.   656,  39  N.  E.  574. 
T.  Montague,  148  Iowa,  476,  125  N.  w  Erickson  v.  Smith,  2  Abb.  App. 

W.  664.  Dec.  (N.  Y.)  64;  Louisville  By.  Co.  v. 

8  Dilleber  v.  Home  Life  Ins.  Co.,  Falvey,  104  Ind.  409,  3  N.   E.  389, 

87  N.  Y.  79;  People  v.  Augsbury,  97  4  N.  E.  908;  Davis  v.  State,  35  Ind. 

N.  Y.  501;  Louisville  By.  Co.  v.  Pal-  496;   Pensacola  Elec.  Co.  v.  Bissett, 

vey,   104  Ind.   409,   3   N.   E.   389,   4  59  Pla.  360,  52  South.  367.     See,  also, 

N.  E.  908;  Geisendorf  v.  Eagles,  106  the  late  cases:  Denver  City  Tr.  Co. 

Ind.  38,  5  N.  E.  743;  People  v.  Sut-  v.   Gawley,   23   Colo.    App.   332,   129 

ton,   73    Cal.   243,   15   Pac.   86;    Mc-  Pac.   258;    Ciawfordsville   Trust   Co. 

Padden  v.  Bailway  Co.,  87  Cal.  464,  v.    Eamsey    (Ind.),    98    N.    E.    177; 

11  L.  B.  A.  252,  25  Pac.  681.  HoflEmann   v.    Cedar   Eapids   etc.   E. 

»  Dickenson  v.  Pitchburg,  13  Gray  Co.   (Iowa),  139  N.  W.  165;  Travel- 

(Mass.),  546;  State  v.  Hooper,  2  Bail.  ers'  Ins.  Co.  v.  Davies,  152  Ky.  600, 

(S.  C.)  37;  Pairchild  v.  Bascomb,  35  153  S.  W.  956;  Allen  v.  Boston  El. 

Vt.  398;   Lincoln  v.  Taunton  Copper  E.  Co.,  212  Mass.  191,  98  N.  B.  618; 

Mfg.  Co.,  9  Allen  (Mass.),  181;  Keith  Galveston  etc.  E.  Co.  v.  Young  (Tex. 

V.  Lothrop,    10    Gush.    (Mass.)    453;  Civ.  App.),  148  S.  W.  1113;  Brey  v. 

Commonwealth   v.   Webster,  5   Gush.  Porrestal,  151  Wis.  245,   138  N.  W. 

(Mass.)  295,  52  Am.  Dec.  711;  Leache  643. 

V.  State,  22  Tex.  App.  279,  58  Am.  n  Davis    v.    State,    35    Ind.    496; 

Eep.   638,  3  S.  W.  539;   Chicago   &  Louisville  By.  Co.  v.  Falvey,  104  Ind. 
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examination  may  go  in  respect  to  sucli  collateral  matters 
rests  in  the  sound  discretion  of  the  court,  and  the  exercise 
of  such  discretion  will  not  be  reviewed  on  appeal,  unless 
abused.*^  In  other  respects  expert  witnesses  may  be  sub- 
jected on  cross-examination,  like  other  witnesses,  to  such 
tests  as  may  be  necessary  to  ascertain  whether  they  are 
accurate,  impartial  and  credible.^^  Thus,  they  may  be 
asked  if  they  have  not  on  other  occasions  expressed  opin- 
ions different  from  those  given  on  the  stand;"  and  they 
may  be  asked  the  reasons  for  such  change  of  opinion,^^  and 
whether  they  have  received  a  special  fee  for  attending  the 
trial,  and  if  so,  what  amount.^® 


409,  3  N.  E.  389,  4  N.  E.  908;  Dille- 
bar  V.  Home  Life  Ins.  Co.,  87  N.  Y. 
79;  People  v.  Augsbury,  97  N.  Y. 
501;  Geiseudorf  v.  Eagles,  106  Ind. 
38,  5  N.  E.  743;  People  v.  Sutton,  73 
Cal.  243,  15  Pac.  86;  Bever  v.  Spang- 
ler,  93  Iowa,  576,  61  N.  W.  1072. 

12  People  V.  Augsbury,  97  N.  Y. 
501;  Bever  v.  Spangler,  93  Iowa,  576, 
61  N.  W.  1072.  See  §  833  et  seq., 
post. 

13  In  those  states  where  the  Amer- 
ican rule  of  limited,  cross-examina- 
tion is  used  (see  §  820  et  seq.,  post), 
the  limitation  applies  also  to  experts. 
When  the  evident  purpose  of  the 
examining  counsel  is  to  construct  his 
defense  under  the  guise  of  cross-ex- 
amination, "sound  discretion  requires 
that  he  should  be  held  strictly 
within  the  rule":  Perry-Halloek  Co. 
V.  Orange  Hat  Box  Co.,  185  Fed. 
816;  Aeolian  Co.  v.  Standard  Music 
Roll  Co.,  176  Fed.  811. 

14  Sanderson  v.  Nashua,  44  N.  H. 
492.     See  §  826  et  seq.,  post. 

15  People  V.  Donovan,  43  Cal.  162. 

16  Alford  V.  Vincent,  53  Mich. 
555,  19  N.  W.  182;  Allen  B.  Wrisley 
Co.  V.  Burke,  203  111.  250,  67  N. 
E.  818.  See  valuable  notes  as  to 
expert  testimony  to  Hammond  v. 
Woodman,    66    Am.  Deo.    228,    and 


Glidden  v.  Mechanics'  Nat.  Bank,  42 
L.  E.  A.  753-774.  Other  useful  cases 
indicating  the  scope  of  cross-exami- 
nation are  abridged  from  15  Current 
Law,  p.  1800  as  follows:  Pensacola 
etc.  Co.  V.  Bissett,  59  Fla.  360,  52 
South.  367  (reason  for  opinion) ; 
Holmes  v.  Elvers,  145  Iowa,  702,  124 
N.  W.  801;  Eeed  v.  Fireman's  Ins. 
Co.,  78  N.  J.  L.  549,  74  Atl.  477  (as 
to  valuer's  prospective  interest  in 
result  of  action);  Holden  v.  Gary 
Tel.  Co.,  ,109  Minn.  59,  122  N.  W. 
1018  (specific  instances  of  durability 
of  Cottonwood  telephone  poles); 
Minihan  v.  Boston  El.  E.  Co.,  205 
Mass.  402,  91  N.  E.  414  (searching 
examination  of  medical  expert  both 
as  to  opinion  and  circumstances  of 
examination  in  personal  injury 
case) ;  Palestine  etc.  Co.  v.  Terminal 
Warehouse  Co.,  67  Misc.  Kep.  456, 
123  N.  Y.  Supp.  346  (as  to  valuer's 
knowledge  of  cost  of  goods) ;  In  re 
Clinton  St.  Police  Station  Site,  123 
N.  Y.  Supp.  198  (valuer  as  to  con- 
struction of  hypothetical  building  on 
land) ;  Missouri  etc.  R.  Co.  v.  Parris 
(Tex."  Civ.  App.),  126  S.  W.  1174 
(medical  expert  as  to  possibility  of 
certain  condition  existing  without 
his   discovering  it). 
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§  390  (392).  Infirmity  of  expert  testimony. — A  volume 
might  be  filled  with  illustrations  of  the  weakness  of  expert 
testimony,  and  of  the  wa:st6  of  time,  energy  and  words 
which  it  only  too  often  entails.  So  long  as  the  attacks  upon 
it  serve  the  useful  purpose  of  having  its  admission  guarded 
with  extreme  judicial  caution,  they  are  to  be  encouraged, 
and  so  far  as  observation  of  the  trend  of  judicial  decision 
teaches  us,  there  is  not  only  a  more  careful  scrutiny  of 
such  evidence  now  than  in  former  times,  but  there  is  a 
marked  diminution  in  the  offers  of  such  testimony.  It  is 
the  inherent. infirmity  of  expert  testimony  that  it  consists 
largely  of  matters  of  opinion.  In  addition  to  those  ele- 
ments of  weakness  and  uncertainty  which  enter  into  the  tes- 
timony of  those  who  relate  simply  what  they;  have  seen 
and  heard,  we  have  in  expert  testimony  the  deductions  axidi 
reasoning  of  the  witness  with  all  the  chances  of  error  inci- 
dent to  human  reasoning.  The  notorious  fact  that  experts 
of  equal  credibility  and  skill  are  found  in  almost  every 
important  cause  testifying  to  directly  opposite  conclusions 
illustrates  both  the  fallibility  of  such  testimony  and  the  fact 
that  a  conviction  for  perjury  based  upon  such  evidence 
would  be  very  difficult.  It  is  a  matter  of  common  observa- 
tion in  the  courts  that  witnesses  of  the  highest  character 
and  of  undoubted  veracity  may  be  easily  led  as  experts  to 
espouse  and  defend  a  theory  with  all  the  zeal  of  the  advo- 
cate. Again,  the  practice  sometimes  prevails  of  emplo^dng 
expert  witnesses  and  paying  them  for  their  ser^dces,  as 
compensation,  amounts  depending  upon  their  skill,  or,  per- 
haps, the  result  of  the  action.  These  and  similar  considera- 
tions have  led  to  those  strictures  upon  expert  testimony  so 
often  made  in  instructions  to  juries  or  in  judicial  de- 
cisions." The  expert  must  not  usurp  the  functions  of  the 
jury.  If  his  opinion  were  allowed  to  be  conclusive,  we 
should  have  a  reductio  ad  absurdum  if  there  were  two  ex- 

IT  Foir  a  general  diseusHion  of  the  Am.    Bee.    228-246,   and    Glidden    v. 

value  and  uses  of  expert  testimony  Mechanics'  Nat.  Bank,  42  L.  E.  A. 

and  opinion  evidence,  see   extended  753-774. 
notes  to  Hammond  v.  Woodman,  66 


971  OPINIONS.  §  391  (393) 

perts,  one  on  each  side,  with  diametrically  opposed  conclu- 
sions. Considered  in  his  true  capacity  as  an  aid  to  the 
jurj,  we  shall  consider  in  the  next  section  his  ability  to 
further  the  ends  of  justice. 

§  391  (393).  Same,  continued. — The  marked  disfavor 
shown  by  the  courts  is  to  a  great  extent  the  cause  of  the 
lessening  of  the  evil.  Our  judges  have  been  most  out- 
spoken on  the  value  they  attach  to  expert  testimony,  and  in 
vivid  contrast  to  the  experts,  express  themselves  so  clearly, 
so  concisely  and  so  incisively,  that  each  utterance  warns 
parties  to  future  actions  to  beware  of  expert .  evidence. 
McSherry,  C.  J.,^"  said:  "The  tendency  of  the  medical  ex- 
pert to  involve  in  mystery  the  simplest  unscientific  facts, 
and  to  cloud  them  in  bewildering  technical  nomenclature, 
and  then  to  deduce  most  irrelevant  conclusions  from  them, 
is  notorious,  and  is  frequently  exhibited  in  trials  at  nisi 
prius;  and  it  is  consequently  apparent  that  these  medical 
experts  are  no  better  qualified  to  draw  correct  inferences 
from  every-day  transactions  and  nonscientific  premises 
than  is  the  ordinary  man  of  average  common  sense."  It 
has  been  said  of  expert  testimony:  "It  is  not  desirable  in 
any  case  where  the  jury  can  get  along  without  it,  and  is 
only  admitted  froin  necessity,  and  then  only  when  it  is 
likely  to  be  of  some  value. "^*  "The  evidence  of  experts 
is  of  the  very  lowest  order  and  the  most  unsatisfactory 
character. " 2"  "These  doctors,"  said  the  supreme  court  of 
Illinois  a  few  years  ago,  "were  summoned  by  the  contest- 
ants as  'experts'  for  the  purpose  of  invalidating  a  will 
deliberately  made  by  a  man  quite  as  competent  as  either 
of  them  to  do  puch  an  act.  They  were  the  contestants'  wit- 
nesses, and  so  considered  themselves.  The  testimony  of 
such  is  worth  but  little,  and  should  always  be  received  by 
juries  and  courts  with  great  caution.     It  was  said  by  a 

18  Berry  v.  Safe  Deposit  etc.  Co.,  20  Whitaker  v.  Parker,  42  Iowa, 
96  Md.  45,  53  Atl.  72a.                             585. 

19  Per  Cooley,  J.,  in  People  v.  Mor- 
rigan,  29   Mich.  4. 
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distinguished  judge,  in  a  case  before  Mm,  if  there  was  any- 
kind  of  testimony  not  only  of  no  value,  but  even  worse  than 
that,  it  was,  in  his  judgment,  that  of  medical  experts.  They 
may  be  able  to  state  the  diagnosis  of  the  disease  more 
learnedly,  but  upon  the  question  whether  it  had,  at  a  given 
time,  reached  such  a  stage  that  the  subject  of  it  was  in- 
capable of  making  a  contract,  or  irresponsible  for  his  acts, 
the  opinions  of  his  neighbors,  of  men  of  good  common  sense, 
would  be  worth  more  than  that  of  all  the  experts  in  the 

country It  must  be  apparent  to  everyone,  but  few 

wills  could  stand  the  test  of  the  fanciful  theories  of  dog- 
matic witnesses,  who  bring  discredit  on  science  and  make 
the  name  of  'expert'  a  by-word  and  a  reproach.  We  concur 
with  the  judge  above  referred  to.  We  would  not  give  the 
testimony  of  these  common-sense  witnesses,  deposing  to 
what  they  know  and  saw  almost  every  day  for  years,  for  that 
of  so-called  experts,  who  always  have  some  favorite  theory 
to  support.  "^"^  All  testimony  founded  upon  opinion  merely 
is  weak  and  uncertain,  and  should  in  every  case  be  weighed 
with  great  caution.^^  "The  unsatisfactory  nature  of  such 
evidence  is  well  known.  The  facility  with  which  great 
numbers  of  witnesses  may  be  marshaled  on  both  sides  of 
such  a  question,  all  calling  themselves  experts,  and  each 
anxious  to  display  his  skill  and  ingenuity  in  detecting  the 
false  or  pointing  out  the  true,  and  equally  honest  and  con- 
fident that  his  own  theory  or  opinion  is  the  only  correct 
one,  and  yet  all  on  one  side  directly  opposing  all  on  the 
other,  admonishes  us  of  the  fallibility  of  such  testimony, 
and  of  the  great  degree  of  allowance  with  which  it  must  be 
received. "^^  "Such  evidence  should  be  received  with 
great  caution  by  the  jury  and  never  allowed  except  upon 
subjects  which  require  unusual  scientific  attainments  or 
peculiar   skill. "^^     "The   evidence   of  witnesses  who  are 

20a  Rutherford    v.    Morris,    77    111.       per  Dixon,  C.  J.;  People  v.  Kemmler, 
397_  119  N.  Y.  580,  24  N.  E.  9. 

21  McFadden  v.  Murdock,  I.  R.  1  "'  ^''^'^y   ^-    ^^^^'   ^ake   Water 

W.  Co.,  40  Cal.  396.     See,  also,  the 
C    L    211 

C!anadian   case;    Desehenes   v.  Lang- 

22  Daniels  v.  Poster,  26  Wis.  686,      lois,  Q.  E.  15  K.  B.  388. 
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brought  upon  the  stand  to  support  a  theory  by  their  opin- 
ions is  justly  exposed  to  a  reasonable  degree  of  suspicion. 
They  are  produced,  not  to  swear  to  facts  observed  by  them, 
but  to  express  their  judgment  as  to  the  effect  of  those  de- 
tailed by  others;  and  they  are  selected  on  account  of  their 
ability  to  express  a  favorable  opinion,  which  there  is  great 
reason  to  believe  is  in  many  instances  the  result  alone  of 
employment  and  the  bias  arising  out  of  it.  Such  evidence 
should  be  cautiously  accepted  as  the  foundation  of  a  ver- 
dict; and  it  forms  a  very  proper  subject  for  the  expres- 
sion of  a  reasonably  guarded  opinion  by  the  courts."^* 
We  might  quote  from  many  other  judicial  decisions  in 
which  the  courts  have  held  it  proper  to  caution  the  jury 
in  somewhat  similar  language  as  to  the  inherent  weakness 
of  expert  testimony.^^  We  cannot  close  this  section  with- 
out reproducing  from  two  New  York  cases  dicta  which  are 
convincing  expressions  of  judicial  distrust.  "We  may  as- 
sume, also,  that  their  ,[,the  experts']  minds  were  affected 
by  that  pride  of  opinion,  and  that  kind  of  mental  fascina- 
tion with  which  men  are  affected  when .  engaged  in  the 
pursuit  of  what  they  call  scientific  inquiries. "^^  "He 
[the  expert]  comes  on  the  stand  to  swear  in  favor  of  the 
party  calling  him,  and  it  may  be  said  he  al-9Fays  justifies 
by  his  works  the  faith  that  has  been  placed  in  him."^^ 

24  Templeton  v.  People,  3  Hun  (N.  nesses:  American  Middlings  Co.  v. 
T.),  357,  60  N.  Y.  643;  People  v.  Christian,  4  Dill.  (XJ.  S.)  448,  Fed. 
Perriman,  72  Mich.  184,  40  N.  W.  425.  Cas.  No.  307;  Gay  v.  Union  Life  Ins. 

25  As  to  such  testimony  in  eases  of  Co.,  9  Blatchf.  (XJ.  S.)  142,  Fed.  Cas. 
handwriting,  see  Foster's  Will,  34  No.  5282;  Smith  v.  State,  2  Ohio  St. 
Mich.  21;  Mutual  Benefit  Life  Ins.  511;  Grigsby  v.  Clear  Lake  Water  W. 
Co.  V.  Brown,  30  N.  J.  Eq.  193;  Pratt  Co.,  40  Cal.  396.  See  valuable,  notes 
V.  Eawson,  40  Vt.  183;  United  States  to  Hammond  v.  Woodman,  66  Am. 
V.  Darnaud,  3  Wall.  Jr.  (U.  S.)  143,  Dec.  228,  and  Glidden  v.  Mechanics' 
Fed.  Cas.  No.  14,918;  Whitaker  v.  Nat.  Bank,  42  L.  B.  A.  753. 
Parker,  42  Iowa,  585;  Moye  v.  Hern-  26  People  v.  Patrick,  182  N.  Y.  131, 
don,  30  Miss.  110.  See,  also,  25  Jour.  74  N.  E.  843,  861,  dissenting  opinion 
Juris.  409.     As  to  medical  witnesses:  of  O'Brien,  J. 

Kempsey  v.  McGinniss,  21  Mich.  123;  27  Roberts  v.  New  York  El.  E.  Co., 

Carpenter    v.    Calvert,    83    111.    62;  128  N.  Y.  455,  13  L.  E.  A.  499,  28 

Clark  V.  State,  12  Ohio,  483,  40  Am.  N.  B.  486,  491. 

Dec.   481.     As   to   other   expert   wit-  . 
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must  not  be  supposed — as  it  might  be  if  this  chapter  had 
closed  v?ith  the  last  section — that  expert  testimony,  on  ac- 
count of  the  light  regard  in  vrhich  it  is  held,  is  entirely 
and  utterly  without  use.  It  has  its  uses,  which  are  val- 
uable, just  as  its  abuses  have  earned  for  it  the  siispidon 
with  which  it  is  received  in  most  courts.  Nor  is  it  to  be 
inferred,  that  a  court  or  jury  has  the  right  to  give  such  tes- 
timony no  consideration;  and  when  the  instructions  to  the 
jury  lead  to  the  inference  that  no  reliance  is  to  be  placed  on 
the  evidence  of  experts,^^  or  that  no  aid  can  be  gained 
from  it,^®  or  that  it  may  be  wholly  disregarded,^"  such  in- 
structions are  erroneous.  But  the  jury  may  properly  be  in- 
structed that  they  may  disregard  the  evidence,  if  they  deem 
it  unreasonable.^^  "While  it  is  true  that. the  jury  are  not 
bound  to  accept  the  opinions  of  experts,  and  are  not  con- 
cluded by  them,^*  yet  such  opinions  are  entitled  to  be  con- 
sidered, and  to  receive  such  weight  as  in  view  of  all  the 
circumstances  reasonably  belongs  to  them.®^  In  consider- 
ing the  weight  and  force  of  the  evidence,  the  jury  may  act 
upon  their  own  general  knowledge  of  the  subject  of  the  in- 
quiry.^* There  is  another  class  of  cases  from  which  many 
quotations  might  be  made,  holding  that  under  some  circum- 
stances expert  testimony  is  of  great  value;  and  instructions 
embodying  this  suggestion  have  been  frequently  given  to 

28  Eggers  V.  Eggers,  57  Ind.  461;  33  United  States  t.  Glue,  1  Curt. 
Templeton  v.  People,  3  Hun  (N.  Y.),  (TT.  S.)  1,  Fed.  Gas.  No.  15,679;  Stone 
357,  60  N.  Y.  643.  As  to  the  gen-  v.  Chicago  etc.  Ey.  Co.,  66  Mich.  76, 
eral  subject,  see  note  to  Glidden  v.  33  N.  W.  24.  See  note  to  Gliddeu  v. 
Mechanics'  Nat.  Bank,  42  L.  E.  A.  Mechanics'  Nat.  Bank,  42  L.  E.  A. 
753-774.  756-767.     See,     also,    the     Canadian 

29  Pannell  v.  Commonwealth,  86  cases:  Kegan  v.  Waters,  10  A.  E.  85; 
Pa.  260.  Stock  v.   Ward,   7   C.  P.    127;   Wm. 

30  Washburn  v.  Milwaukee,  L.  S.  Hamilton  Mfg.  Co.  v.  Victoria  etc. 
&  W.  Ey.  Co.,  59  Wis.  364,  18  N.  W.  Mfg.  Co.,  20  S.  C.  E.  96. 

328.  3*  Head  v.  Hargr'ave,  105  TJ.  S.  45, 

31  St.  Louis  V.  Eanken,  95  Mo.  26  L.  Ed.  1028;  The  Conqueror,  166 
189,  88  S.  W.  249.  U.  S.  110,  41  L.  Ed.  937,  17  Sap.  Ct. 

32  Olson  V.  Gjertsen,  42  Minn.  407,  Eep.  510. 
44  N.  W.  306. 
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the  jury  and .  sustained  by  the  appellate  courts.^^  Nor  is 
there  ainy  necessary  inconsistency  between  such  instruc- 
tions and  those  already  alluded  to  in  which  the  infirmity  or 
weakness  of  opinion  evidence  is  pointed  out.  When  skilled 
and  experienced  experts  give  their  opinions  based  in  part 
upon  facts  which  have  come  within  their  own  observation,^^ 
or  where  they  state  precise  facts  in  science,  as  ascertained 
and  settled,  or  the  necessary  and  invariable  conclusion 
which  results  from  the  facts  stated,^''  such  opinions  may  be 
entitled  to  great  weight;  and  it  not  infrequently  happens 
that  such  opinions  are  indispensable  in  furnishing  some 
guide  for  the  determination  of  questions  unfamiliar  to  ordi- 
nary witnesses.^*  On  the  other  hand,  when  the  testimony 
consists  of  mere  inferences  from  assumed  facts,  of  opin- 
ion against  opinion,  and  especially  of  the  opinions  of  those 
zealous  witnesses  who  betray  the  bias  of  the  advocate,  it 
may  be  highly  proper  for  the  court  to  caution  the  jury 
against  the  dangers  of  such  evidence.  The  cases  already 
referred  to  sufficiently  illustrate  the  rule  that  the  jury  must, 
in  passing  upon  expert  testimony,  like  other  testimony, 
fimally  determine  the  degree  of  weight  to  which,  under  all 
the  circumstances,  it  is  entitled.  It  is  for  the  jury  to  esti- 
mate the  value  of  the  opinion  and  accept  or  reject  it;  it  is 
for  them  to  find  the  facts  on  which  it  is  based,  true  or  un- 
true; they  are  to  regard  the  opinion  simply  as  a  sort  of 
superstructure  imposed  upon  a  hypothetical  foundation, 
which  stands  or  falls  with  its  supporting  facts.^®  They  are 
to  consider  such  facts — that  is,  the  facts  mentioned  in  the 
hypothetical  question,  whether  such  facta  do  actually  ex- 
ist, whether  there  is  evidence  on  which  to  base  them — be- 

35  As  to  the  testimony  of  a  family  36  Baxter     v.     Abbott,     7     Gray 

physician:  Baxter  v.  Abbott,  7  Gray  (Mass.),  71. 

(Mass.),  71;  Jarrett  v.  Jarrett,  11  W.  3^  ^^^  v.  Union  Ins.  Co.,  9  Blatchf. 

Va.    584;    Beverley    v.    Walden,    20  ^^_  g^  ^^^^  -p^^   ^^^^  ^^_  5282. 
Gratt.   (Va.)    147.     As  to  physicians 

generally:  Mynt  v.  Bodenhamer,  80  «»  Getchell  v.  Hill,  21  Minn.  464; 

N.   C.  205;   Pitts  v.  State,  43  Miss.  Wood  v.  Barker,  49  Mich.  295. 

472.     See  note  to  Hammond  v.  Wood-  39  Smith  v.  Missouri  &  K.  Tel.  Co., 

man,  66  Am.  Dec.  234,  ,  113  Mo.  App.  429,  87  S.  W.  71. 
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cause,  if  one  fact  supposed  to  be  true,  included  in  the  ques- 
tion, is  untrue,  not  supported  by  the  evidence,  then  tbe 
opinion  is  valueless.  The  opinion  is  given  upon  a  certain 
state  of  facts  supposed  to  be  true,  and  the  jury  cannot 
tell  what  the  opinion  would  have  been  if  one  of  those  facts 
had  been  withdrawn.*"  In  the  light  of  an  aid  to  the  jury, 
expert  testimony  is  assuredly  valuable.  The  opinions  of 
experts,  unchallenged  and  established  in  the  minds  of  the 
jury  by  proof  of  the  constituent  facts,  are  entitled  to  con- 
sideration the  same  as  other  evidence  which  has  gone  to  the 
jury.  Nevertheless,  when  the  jury  are  told  that  the  expert 
evidence  is  advisory  only,  and  not  binding  on  them,  that 
they  are  not  to  surrender  their  own  convictions,  but  they 
should  accord  to  such  evidence  such  weight  as  they  be- 
lieve from  all  the  facts  and  circumstances  in  evidence  the 
same  are  entitled  to  receive,  full  justice  has  been  accorded 
to  the  class  of  testimony  we  are  dealing  with.*^  An  emi- 
nent writer  has  truly  said  that,  to  make  the  opinions  of  ex- 
perts admissible  in  evidence  it  is  necessary,  "First,  that 
the  subject  matter  of  inquiry  should  be  within  the  range  of 
the  peculiar  skill  and  experience  of  the  witness;  and,  sec- 
ondly, that  it  should  be  one  of  which  the  ordinary  knowledge 
and  experience  of  mankind  does  not  enable  them  to  see  what 
inferences  should  be  di'awn  from  the  facts. ' '  ^-  Despite 
the  fact  that  expert  testimony  may  be,  and  undoubtedly 
often  is,  descended  to  base  uses,  its  value,  when  experts 
of  integrity,  as  well  as  knowledge,  testify  upon  facts  which 
are  proven,  is  great  in  proportion  to  their  qualifications 
and  to  the  aid  which  their  testimony  affords  the  jury  in 
arriving  at  a  just  determination.^^ 

40  People  T.  Foley,  64  Mich.   148,  downey   v.    Illinois    Cent.    K.    Co.,   3G 

31  N.  W.  94.  Iowa,   462. 

<ti  Markey  v.  Louisiana  etc.  E.  Co.,  43            — "like  the  toad,  ugly  and 

185  Mo.  348,  84  S.  W.  61.  venomous, 

42  Bog.  Exp.  Test.  18;  Metropolitan  Wears   yet    a   precious   jewel   in    its 

Sav.  Bank  v.  Manion,   87  Md.   80,   6  head." 

Am.  St.  Eep.  412,  39  Atl.  360;  Mul-  —Js  Xou  Like  It,  Act  II,  Scene  /_ 
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A 

ABATEMENT,  best  evidence  of  plea  in,  200a. 

ABORTION,  confessions  of  deceased  as  to,  received,  324,  n.  62. 
dying   declarations  as  to,   332. 

ABSENT  WITNESSES,  testimony  of.     See  Depositions. 

ABSENTEES,  declarations  by,  323. 

ACCEPTANCE    of  bill,  effect  of.     See  Negotiable  Paper. 
estoppel  by,  286. 
in  blank,  286. 

ACCIDENT,  presumption  of  negligence  in,  183. 

ACCOBD  AND  SATISFACTION,  burden  of  proof  as  to,  179,  n.  38. 

ACCOUNT^BOOKS.    See  Books  op  Account. 

ACCOUNT  STATED,  effect  as  an  admission,  287. 

ACCOUNTS,  payment  of,  parol  proof  of^  203a. 
summarized,  proof  of,  206. 

ACCUSED,  competency  of.    See  Paktibs. 
confessions,  235. 

ACKNOWLEDGMENT.     See  Admissions. 
over  telephone,  when  set  aside,  211. 
of  debt  by  partners,  248. 

as  affected  by  statutes  of  limitation,  249. 

after  dissolution,  249,  250. 
of  relationship.     See  Pedigree. 

ACQUAINTANCE  OP  WITNESS    with  party  at  telephone,  211. 
with  subject  testified  to,  as  expert.     See  Expert  Testimony. 

ACQUIESCENCE,  as  an  estoppel.     See  Estoppei,,  27S-i;80. 
as  an  admission.     See  Admissions. 
sale  of  property,  effect  as  an  estoppel,  275. 
other  illustrations,  275. 
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ACQUIESCENCE  (Continued). 

in  boundary  lines,  effect  of,  278. 
in  building  improvements,    278. 

ACT  OP  GOD,  as  a  defense,  must  be  proved,  182. 

ACTING  IN  OFFICE,  appointment  presumed  from,  205. 

ACTS.    See  Ees  Gestae. 

ADJUDICATION.     See  Jitdgments. 

ADMINISTRATION,  LETTERS  OE,  best  evidence  of,  200a. 

ADMINISTRATOR.     See  Admissions;  Executor  and  Administuatoe. 

ADMISSIONS,  at  opening  of  trial,  do  not  change    rule  as  to  right  to  begin 

and  reply,  1&7,  n.  11. 
concerning  writings,  shown  by  parol  in  England,  207. 
conflict  in  America  as  to  the  rule,  208. 
to  prove  loss  of  writings,  216. 
defimtions  and  distinctions,  235. 

confession  defined,  235_ 

distinction  between   confessions   and,   235. 

different  kinds  of  admissions,  235. 
proof  of,  by  attesting  witness,  235. 
declarations  by  party,  not  admissible  in  his  own  behalf,  235a. 

minute-books  of  corporation,  235a. 

letters  asserting  facts  favorable  to  writer,  235a. 

reports  by  municipal  ofSeers,  235a. 

exception  when  part  of  res  gestae,  235a. 

declarations  by  agents,  employees,  privies,  husband  or  wife,  or  others 
in  close  relation,  235b. 
governed  by  same  rule,  235b. 
statements  to  be  self-disserving,  236. 
eompetent  evidence  for  adverse  party,  236. 

why  competent,  236. 

illustrations,  236. 

need  not  appear  to  be  self-disserving  when  made,  236. 

oral  admissions  concerning  negotiable  and  other  written  instruments, 
236. 

on  former  trial,  236,  n.  40. 
hy  real  amd  nominal  parties,  237. 
by  coparties,  237,  u.  58. 

of  assignor,  competent  against  assignee,  237. 
subsequent   to    assignment,    237. 

qualifications  of  rule,  237. 
by  those  not  parties,  but  identified  in  interest,  238. 
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interest  at  time  of  admission  must  be  shown,  238,  241,  245,  249,  252,  266. 
not  incidental,  contingent  or  collateral,  23S. 
must  be  substantial,  238. 
substantial  interest  defined,  238. 

evidence  of  interest  should  be  given  as  foundation  for  admission,  238. 
statement   must  be   during  continuance  ot  interest,   238. 
of  oestwi  que  trust,  etc.,  238. 
of  deputy  sheriff,  238. 
of  principal  and  surety,  238. 

of  those  interested  in  policy  in  another's  name,  238. 
of  ship  owner  in  action  by  master  for  freight,  238. 
of  those  in  privity  of  interest,  239,  253. 
definition  of  "privity,"  239. 
definition  of  "privy,"  239. 
classification  of  privies,  239. 

ground  of  privity  is  property,  not  personal  relation,  239. 
declarations  of  one  under  whom  title  is  claimed,  239. 
grantor  and  grantee,  illustrations,  239,  240,  241. 
admission  of  sale  by  parol,  of  fraud,  240. 
that  possession  not  adverse,  240. 
to  show  source  of  title,  240. 
of  mistake,  etc.,  240. 
other  admissions,  240. 
cannot  be  used  against  certain  interests,  240. 

may  constitute  estoppel,  240. 
necessity  of  notice  to  grantee,  240. 

to  subvendee,  240. 
limitations  upon  the  rule,  241. 

statements   before   acquisition   incompetent,   241. 

before  and  after  alienation,  141. 
must  be  made  while  interest  exists,  241,  245. 

or  in  presence  of  grantee,  241. 
incompetent  if  made  after  relinquishment,  241. 
grantor's  admissions,   where  grantee  permits  him  to   remain  in 

possession,  241. 
declarations  explanatory  of  possession,   241. 
not  to  vary  terms  of  writing,  241. 
declarations  in  disparagement  of  title  generally,  241. 
successor  takes  cum  onere,  241. 

matter  of  admission  must  be  subject  to  parol  proof,  241, 
does  not  apply  to  matters  requiring  written  evidence,  241. 
ancestor  and  heir,  242. 
devisor  and  devisee,  242. 
intestate   and  administrator,    242. 
assured  against  beneficiary,  242. 
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nature  of  beneficiary's  interest,  242. 

beneficiary  against  beneficiary,  242. 
testator  and  executor,  242. 
trustee  and  bankrupt,  242. 
of  deceased  persons,  242. 

purposes  of  admissions — proof  of  lost  deed,  establish  boundaries, 
242. 

parol  contract  by  ancestor  to  sell,  242. 

necessity  for  distinction  between  declarations  against  interest  and 
those  made  by  privy,  242. 

necessity  to  avoid  confusing  res  gestae  with  independent  declara- 
tions, 242. 

actions   for   wrongful   death,   242. 
Uindlord  and  tenant,  243. 

when  landlord  has  notice  of  tenant's  adverse  possession,  243. 

succeeding  tenants,  243. 

remainderman  and  tenant  for  life,  243. 

owner  and  tenant  for  years,  243. 

mortgagor  and  mortgagee,  243. 
^y  former  owners  of  personal  property,  2ii,  246,  247. 

under  mortgages  and  pledges,  244. 

tendency  to  enlarge  the  admissibility  of  hearsay,  244. 

when  admissible  against  present  owner,  244. 

how  proved,  244. 
with  regard  to  real  and  personal  property,  245. 

must  be  made  while  interest  exists,  245. 

by  former  owner  of  real  property,  245. 

effect  of  remaining  in  possession,  245. 
of    collusion,    245. 

as  to   personal  property,   245. 

declarations    after    transaction,    incompetent,    245. 

strict   rules  in   some   jwrisdiotions,   246. 

New  York  rule,  246; 

United   States   supreme   court   decisions,   246. 
by  former  owner  of  choses  in  action,  247. 

of  transferee,  overdue  note,  247. 

consignor  and   consignee,   247. 

donor  and  dionee,  247. 
by   one   of   several   persons    having    joint   interests      See    Declarations, 
248-253. 

by  partners.     See  Partners,  248-251. 
by  joint  contractors  who  are  not  partners,  252. 
by  co-obligors,  252. 

by  joint  makers,  grantors,  purchasers,  252. 
by  coparties,  252a. 
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mere  community  of  interest  insufficient,  '  253. 

distinction  between  joint  interest  and  community  of  interest,  253. 

of  executors  and  administrators,  253. 

of  trustees  and  cestui  que  trust,  253. 

of  legatees  and  devisees,  253. 

of  heir  against  heir,  253. 

of  heir  and  executor  or  administrator,  253. 

of  tenants  in  common,  253. 

of  several  indorsers  of  a  note,  253. 

when  part  of  res  gestae,  253. 

of  wrongdoers,  254. 

when  part  of  res  gestae,   254. 
in  conspiracy,  254. 
by  agents.     See  Agents,  255,  256. 
by  architects,  256c. 

by  attorneys.     See  Attorneys,  257-259. 
by  brokers  and  factors,  256c. 
by  building  contractors,  256c. 
by  carriers  and  their  officers  and  agents,  256c. 
by  deputy  sheriffs,  25  6d. 
by  employees  and  servants,  256d. 

by  husband  and  wife.     See  Husband  and  Wipe,  260-263. 
by  masters,  pilots  and  captains  of  boats,  256d. 
withdrawal  of,  when  in  error,  257,  n.  71. 
in  briefs,  257a,  n.  89. 
by  persons  referred  to,  for  information,  263. 

such  persons  cannot  make  general  admissions,  263. 

must  be  confined  strictly  to  subject  matter  referred  to,  263. 

to  be  considered  on  grounds  of  agency,  263. 

but  not  to  make  general  admissions,  263. 
effect  of  consenting  to  pay,  if  an  affidavit  is  made,  264. 

survival  of  old)  trial  by  ordeal,  264. 

regarded  as  reference  to  the  conscience,  264. 

where  equivalent  to   submission  to  arbitration,  264. 

does  not  operate  as  estoppel,  264. 
by  interpreters,  binding  upon  whom,  265. 

dealt  with   on   grounds  of  agency,   265. 

no  agency  where  interpreter  acts  as  officer  of  court,  265. 

where  interpreter  did  not  give  true  translation,  265. 
by  those  acting  in  representative  capacity,  when  made,  266. 

to  be  binding  must  be  made  during  tenure  of  representative  position, 
266. 

executors,  administrators,  guardians  and  trustefcs,  266. 

next  friend,  or  proohein  ami,  264 

eoreeeivers,  266. 

corepresentatives,  266. 
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by  public  oorporations,  how  made,.  267. 
;;■■     hy.its.  iPefiprds,  267. 

by  officers  in  scope  of  authority,  267. 

otherwise,  not  admitted,  267. 
by  inhabitants  of  public  corporations,   267, 
by  municipal  corporations,  267. 
by  oflScera  when  part  of  res  gestae,  267. 
illustrations,  267. 
by  private  corporations,  how  made,  268. 

by  officers  within  scope  of  authority,  268. 
otherwise,  not  admitted,  268. 
when  part  of  res  gestae,  268. 
illustrations,  268. 
in  writing,  269-274. 

weight  entitled  to,  269. 
letters  and  telegrams,  2.69. 

as  part  of  res  gestae,  269. 

range  of  date,  269. 

effect  of  omission  to  reply,  269.  ^ 

letters  which  contain  notices  of  action,  dishonOT,  etc.,  269. 
other  writings,   269,  270. 

bills  of  lading,  receipts, .  orders,  270. 

advertisements,  circulars,  270. 

wills,  270. 

proofs  of   death,   270. 
maps,  270,  307. 

records  and  books  of  corporations,  270a. 
■partnersfiip   books,   271. 
ordinary  account-books,  271a. 
whole  context  to  be  received,  293,  294. 

See,  also,  Wkiwnqs. 
in  pleadings.     See  Pleadings,  272-274. 
estoppel  by.      See  Esixdppbl,  275-286. 
implied  from. conduct,  287, .288. 
illustrations,  287. 
landlord  and  tenant,  .287. 

where  an  account  is  renderpd  and  no  objection  made,  287. 
wl^^e  one  assumes  to  act  as  an  officer,  287. 
settling  aceoimt  for  maintenance,   287. 
execu'fiion  of  satisfaction  piece,   287. 

where  one  lays  out  land  into  lots  and  streets  and  sells  by  map,  287. 
where  one  omits  claims  before   arbitrator,   287. 
where  one  claims,  property,  but  the  property  tax  list  sworn  to  by  him 

omits  it,  287. 
failure  to  place  deed  on  record,  287. 
other   illustrations,   287. 
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acts   showing   consciousness    of   guilt,   287. 

flight;   attempt   to   escape,   concealment,    287. 

resistance  to  arrest,  failure  to  appear  at  trial,  287. 

living  under  an  assumed  name,  287. 

demeanor  at  trial,  287. 

suborning,  fabricating  or  suppressing  testimony,  287. 

false   or   deceptive   explanation,  287. 

refusal  to  submit  to  superstitious  test,  287. 
acts  showing  consciousness  of  innocence,  287. 
repairing  defective  machinery  or  highways,  288. 

as  a  rule,  evidence  thereof  not  competent,  288. 
■when  negligence  implied  from  subsequent  repairs,  288. 

to  machinery,  288. 

to  highways,  288. 

to  excavations,  288. 

to  buildings,  288. 

to  show  control  or  notice,  288. 
other  illustrations,   288. 
when  implied  from  silence.     See  SiIiENCE,  289. 

not  at  judicial  proceedings,  290. 
offers  of  compromise,  291. 
oral  or  written,  291. 
when  made  "without  prejudice,"  291. 
when  deemed  made  "without  prejudice,"  291. 
letters  and  replies,  291. 
the  proper  test  to  be  applied,  291. 
offers  containing  admissions,  291. 
time    when  made,  291. 
questions  for  jury,  291. 
distinction   between    admissions    and,    291. 
effect  when  accepted,  291. 
tender,  effect  of,  292. 

tender  is  admission  only  that  amount  due,  292. 
tender  in  error,  292. 
tender,  effect  of  on  counterclaim,  292. 
tender    of  more  than  amount,  292. 
tender,  effect  of  acceptance  or  refusal,  292. 
illustrations,  292. 
payment  of  money  into  court  admits  what,  392,  294. 
whole  declaration  to  6e  received,  293. 

modem  rule,  limiting  it  to  what  qualifies  or  explains  part  already  in- 
troduced, 293. 
also  limited  to  statements  at  same  time,  293.  ' 

matters  outside  rejected,  though  in  same  conversation;  293. 
right  of  adverse  party,  when  part  only  is  given,  293., 
not  limited/  as  to  witness  who  heard  portion  of  conversation,  293. 
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not  limited  to  answers,  questions  also  admissible  to  explain,  293. 

exact  words  not  required,  293. 

statements  not  necessarily  of  equal  credit,  293. 

statements  part  heard  and  part  understood,  293. 

rule  applicable  to  judicial  admissions,  298. 
proof  and  weight  of,  295,  296. 

verbal  adimissions  carefully  scrutinized,  295. 

weak  and  unsatisfactory  form  of  evidence,  295. 

weight  depends  upon  circumstances,  295. 

time  at  which  made,  295. 

admissions  of  deceased  persona,  295. 

time  wheii  made,  295. 

how  proved,   substance  only  required,   295. 

verbal  admission  as  affecting  trust  deed),  295. 

former  trials,  295. 
open  to  explanation  or  rebuttal,  when,  296. 

rebuttal  must  be  clearly  established,  296. 

statements  part  of  res  gestae,  296. 

made  while  under  duress,  296. 

made   while   intoxicated,    296. 

made  without  personal  knowledge  of  facts  admitted,  296. 

made  on  false  suggestion,  296. 

made   without  opportunity   to   explain,   296. 
under  oath,  296. 

inconsistent  with  testimony  goes  to  credibility,  296. 

objections  go  to  weight,  not  competency,  296, 

ancient  maps  as,  307. 

ADOPTION,  best  evidence  of,  200a. 

ADULTERY,  acts  showing  consciousness  of  innocence,  287. 
amount  of  proof  of,  in  an  action  for  divorce,  195. 

ADVERTISEMENTS,  as  admissions,  270. 

ADVOCATE.     See  Attorney. 

AFFECTION,  opinions  as  to,  360. 

AFFIDAVIT,  promising  to  pay  in  case  one  is  made,  264. 
as  admission,  274. 
whsn  hearsay,  299. 

AFFIRMATIVE,  burden  of  proof  as  to.    See  Burden  of  Proof,  176,  179,  liVt. 
right  to  begin  and  reply,  197,  198. 

AFFIRMATIVE  DEFENSE,  burden  of  proof  as  to,  178,  179. 
effect  on  right  to  begin  and  reply,  197,  198. 
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AGE.     See   Children;   Pedigree. 
when  proved  by  hearsay,  300. 

advanced  as  ground  for  admissibility  of  testimony  at  former  trial,  341. 
opinions  as  to,  360,  n.  9. 

AGENCY   of  one  partner  for  another,  248. 
not  after  dissolution,  249. 
cannot  be  proved  by  declarations .  of  agent,  255. 

AGENTS.    See  Attorneys;  Husband  and  Wife. 
burden  of  proof  as  between  principal  and,  190. 
parol  proof  of  appointment  of,  203a. 
telephone  operators  as,  for  both  parties,  211. 
declarations  of,  not  admissible  against  principal,  235a,  239,  255, 
unless  part  of  res  gestae,  255. 

the  agency  to  be  first  established,   255. 

by  proof  aliunde,  255. 

contemporaneous  with  acts  to  be  proved,  255, 
when  original  evidence,  properly  admissible,  255. 
effect  of  such  declarations,  256. 
how  agency  proved,  256. 

principal  bound  by  declarations  of,  when,  256. 
admissions  of  public  agents,  256a. 
powers  of  public  agents,  how  limited,  256a, 
how  affected  by  fraud,  256b. 
how  affected  by  death  of  agent,  256b. 
effect  of  entries  made  by  agents,  256b. 

field-notes,  etc.,  made  by  surveyor,  256b. 
powers  of  special  and  subagents,  256b. 
how  messenger's  or  carrier's  agency  limited,  256b. 
architects  and  building  contractors,  256e. 
brokers  and  factors,  256c. 
carriers   and  their   officers,   256c. 
deputy  sheriffs,  256d. 
employees  and  servants,  256d. 
masters,  pilots  and  captains  of  boats,  256d. 
husband  and  wife  as  agents   of   each   other.     See   AmwBNEY;    Hdsbanb 

AND  Wipe,  259,  260. 
when  interpreter  is,  of  party  employing  him,  265. 
when  cannot  question  title  of  principal,  285. 

deceased,  admissibility  of  entries  by,  in  due  course  of  business,  319. 
declarations  of  deceased,  when  admissible,  327. 
must  be  some  proof  of  agency,  327. 
need  not  be  contemporaneous  with  act,  327. 
authority,  when  presumed,   327. 

need  not  have  actual  knowledge  of  transaction,  328. 
declaratioas  ef,  as  part  of  res  gestae,  351. 
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AGENTS  (Continued). 

statement  of  the  rule,  356. 
when  competent,  356. 

whether  admissibility  rests  on  agential  basis  or  doctrine  of  res  gestae, 
356,   356b. 

illustrations,  356,  356a. 
must  be  during  continuance  of  agency,  356. 
prerequisites  to  admission  of  declarations,  356b. 
agency  must  first  be  proved,  356b. 

how   proved,    356b. 
of  agents  of  corporations,  357. 

distinction  suggested  between  private  and  corporate  agents,  357. 
when  admissible,  357. 
in  actions  of  negligence,  357. 

letters  or  statements  wljile  transaction  in  progress,  357. 
must  accompany  act  of  agent,  357. 
must  be  within  scope  of  his  authority,  357. 
rules  governing  admission  of  such  testimony,  S58. 
admissibility  governed  by  principles  of  law,  358. 
by  attachment  to  main  fact,  358. 
by  explanatory  nature,  358. 
distinction  from  hearsay,  358. 
elasticity  of  period  covered,  358. 
each  case  depends  upon  its  own  circumstances,  358. 

AGREEMENT.     See  Admissions;  Ai/teration;   Ambiguity;  Consideration; 
Contracts;  Pabol  Evidence  to  Explain  Writings. 
in  writing,  best  evidence  of,  when  lost,  212. 

AGRICULTUEE,  expert  testimony  as  to,  when  competent,  382. 

AXiDEEMAN,  when  declarations  of  not  binding  on  municipality,  267. 

ALIBI,  burden  of  proof  as  to,  177. 

ALIENATION  OP  AFFECTIONS,  declarations  in  actions  for,  350. 

ALLEGATIONS,  proof  must  correspond  to.     See  Substance  of  the  Issui. 

ALMANACS,  entries  in,  evidence  of  pedigree,  315. 

ALTERATION,  burden  of  proof  as  to,  179,  u.  38. 

AMENDMENT  OF  PLEADINGS.     See  Variance. 
liberal  statutory  rule  as  to,  233,  234. 
object  of,  233. 

may  be  made  before  or  after  judgment,  when,  233. 
should  not  substantially  change  claim  or  defense,  233. 

as  from  law  to  equity,  tort  to  contract  or  vice  versa,  233. 
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AMENDMENT  OP  PLEADINGS  (Continued), 
one  amendment  as  a  matter  of  course,  233. 
leave  to  amend,  when  not  to  be  refused,  233. 
as  to  names,  quantity,  time,  value,  place,  etc.,  233. 
will  not  cure  defect,  when,  234. 

AMNESTY.     See  Pardon. 

AMOUNT  OF  EVIDENCE,  where  crime  is  charged  in  civil  cases,  195. 

ANCESTOE,  admissions  of,  competent  against  heir  or  representative,  242. 
as  to  relationship.     See  Pedigree,  311-318. 

ANCIENT  BOUNDAEIES.     See  Boundaries. 

ANCIENT  DOCUMENTS.     See  Admissions;  Hearsay  Evidence. 
admissible  to  support  ancient  possession,  308. 
must  come  from  the  proper  custody,  309. 
test  as  to  what  is,  309. 
mode  of  proof  of,  309. 
proof  of  agency  as  to,  327. 

ANCIENT  ENTRIES.     See  Entries. 

ANCIENT  MAPS.     See  Maps. 

ANCIENT  POSSESSION,  supported  by  ancient  documents,  308. 

ANIMALS,  opinion  as  to  temper  of,  360,  n.  9. 

soundness  of,  360. 
physicians  may  testify  as  to  diseases  of,  368,  378. 
expert  testimony  as  to,  382. 

value,  age,  weight,  diseases,  etc.,  382. 

ANIMUS.     See  Intention. 

ANSWEES  IN  PLEADINGS  as  admissions.     See  Admissions,  272-274. 

ANTE  LITEM  MOTAM.     See  Lis  Mota,  311. 

APPEABANCE    of  persons  and  animals,  opinion  as  to,  360,  n.  9. 

APPOINTMENT  TO  OFFICE,  presumed  from  acting,  205. 
proved  by  parol,  205. 

APPEOACHING  DEATH,  sense  of,  necessary  to  admission  of  dying  declara- 
tions, 332. 

AEBITEATION.     See  Avtard. 

AEBITEATOES,  parol  proof  of  appointment  of,  203a. 

testimony  taken  before,  when  admissible  on  the  trial,  339. 
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ARCHITECTS,  admissions  as  affecting,  256c. 

ARGUMENT  OF  COUNSEL;  right  to  open  and  close,  197. 
nonsuit  granted  on  opening,  257. 

ARREST,  resistance  to,  as  admission  of  guilt,  287. 

ARTICLES  OP  INCORPORATION,  best  evidence  of,  2(M)a. 

ARTISANS,  as  experts,  380. 

ARTISTS,  as  experts,  386,  387. 

ASSESSMENT,  not  admissible  to  prove  ownership,  297a. 
of  damages  for  lands  taken,  363,  388. 

ASSIGNMENTS,  statutory  reputation  of  burden  of  proof,  196. 
as  admissions,  270. 

ASSIGNOR,  admissions  of,  competent  against  assignee,  237,  244. 
qualifications  of  the  rule,  237.  ' 

strict  rules  in  some  states,  246,  247. 

ASSUMPTION   OF  FACTS  in   examination  of   experts.     See   Hypothbtical 
Questions,  370,  371. 

ASSURANCE.     See  Instirancb. 

ASSURED.    See  Admissions. 

ATTESTED  DOCUMENTS.     See  Attesting  Witness. 

ATTESTING  WITNESSES,  where  no  necessity  to  prove  document  by,  226. 
need  not  recollect  the  facts  attested,  321. 

ATTORNEY,  burden  of  proof  as  between  client  and,  190. 
admissions  hy,  257-259. 
limitation  of,  257. 

bind  thsir  clients  by  what  admissions,  257. 
-^  before  or  after  employment,  257. 

acts  to  be  within  scope  of  authority,  257. 
illustrations  of,  257a. 
may  be  oral  or  written,  257. 
express  or  implied,  257. 
no  implied  authority  to  compromise  suit,  257. 
statements  in  presence  of  client,  257. 
what  stipulations  conclusive,  257. 
fraud  or  collusion,  257. 
nonsuit  on  opening  statement,  257. 
illustrations  of   admissions,  257a,  259. 
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ATTOBNEY  (Continued). 

■withdrawal  of  admissions  made  by  mistake,  257,  n.  71. 
admissions  made  in  briefs,  257a,  n.  89. 
statements  made  informally  or  out  of  court,  258,  259. 
while  attempting  to  compromise,  258. 
either  before  or  after  action,  258. 
solemn  admissions,  258. 
different  actions  or  trials,  259. 
before  employment  commenced,  259.. 
after  it  ceased,  259. 
statements  at  former  trials  used  upon  subsequent  trial,  259. 
informal  admissions  at  former  trial,  effect  of,  2-59. 
to  prove  knowledge  of  attorney,  259. 
bound  by  acts  of  clerks,  when,  259. 
deceased,  entries  by,  in  due  course  of  business,  319. 
notes  of  testimony  of,  inadmissible,  343. 
used  to  refresh  memory,  343. 

AUCTION,  transactions  at  when  provable  by  parol,  203a. 

AUDITORS,  reports,  statutory  regulation  of  burden  of  proof,  196* 

AUTHENTICATED  COPY.     See  Copies. 

AUTHENTICATION  by  parties  of  their  books  of  account,  322. 

AUTHOR,  as  expert,  as  to  value  of  services,  387. 

AUTHORITY  OF  AGENTS  to  be  established,  255,  356. 
of  pubUe  agents,  how  limited,  256. 

AUTOMOBII/BS,  opinion  evidence  as  to  speed,  362. 

how  fact  of  joint  ownership  proved  in  certain  eases,  203a. 

AVERMENT.     See  Am-bgations. 

AWARDS,  best  evidence  of,  200a. 
binding  on  parties,  264. 

B 

BAD  CHARACTER.    See  Chaeactek;  Reputation. 

-  BAILEE,  how  far  estopped  to  deny  title  of  bailor,  285. 
declarations  of,  as  part  of  res  gestae,  351. 

BAII/MENT,  burden  of  proof  in  cases  of,  182,  186. 
negligence  of  bailor  not  presumed,  186. 
but  prima  facie  proof  sufficient,  186. 
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BALANCES   of  accounts,  parol  proof  of,  206. 

BALLOT,  best  evidence  of,  200a. 

BANK-BOOKS,  secondary  evidence,  205. 

BANK  OFFICERS,  declarations  of,  when  admissible,  268. 

BANKEUPTCY,  discharge  in,  as  defense,  when  gives  defendant  right  to  open 
and  close,  197,  n.  21. 
best  evidence  of,  200a. 

BANKRUPTS,  declarations  of,  when  admissible,  242,  347. 

BANNERS,  inscription  on,  evidence  of,  205b. 

BASTARDY,  in  civil  actions,  amount  of  proof,  195. 
statutory  burden  of  proof,  196. 
confessions  of  deceased  as  to,  received,  324,  n.  62. 

BEGIN  AND  REPLY.     See  Open  and  Close. 

BEHAVIOR.     See  Conduct. 

BELIEF,  as  affecting  admissibility  of  dying  declarations,  333. 

BENEFICIARY.     See  Admissions  ;  Fiduciary  Relations. 
admissions  of  testator  competent  against,  242. 

BEQUEST.     See  Legacy. 

BEST  EVIDENCE,  general  rules  as  to,  199. 
definitions,  199. 
reasons  for  rule,  199. 
for  prevention  of  fraud,  199. 
relates  to  quality  or  grade,  199. 

rather  than  to  quantity  or  strength  of  evidence,  199. 
what  the  rule  is,  199. 
must  be  adduced,  199. 

notice  to  produce  original  document  a  prerequisite,  199. 
testimony,  when  excluded  by  rule,  199. 
primary  and  secondary  evidence,  200. 

definitions  of,  200. 
not  synonymous  with  primary  evidence,  200. 
distinguished  from  primary  evidence,  200. 
distinguished  from  secondary  evidence,  2'00. 
presumption  against  party  withholding  best  evidence,  200. 
secondary  evidence  of  written  instrument  inadmissible  without  legal  excuse 

for  failure  to  produce  original,  200. 
application  of  the  rule,  illustrations,  200a. 
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BEST  EVIDENCE  (Continued). 
of  judicial  records,  aOOa. 
of  pardon,  200a. 
of  public  documents,  records  and  writings,  200a. 

of  city  ordinances,  200a. 
of  tax  titles,  200a. 

of  proceedings  of  private  and  municipal  corporations,  200a. 

of  corporate  organization,  20Oa. 

other  illustrations,  200a. 
of  'private  writings,  201. 

of  contracts,  memoranda  and  letters,  201. 

rule  as  to  substitution  of  oral  for  written  evidence,  201. 

conditions  precedent  to  admission  of  secondary  evidence,  201a. 

of  receipts,  201a. 

of  ownership  of  land,  2'Ola. 

of  title,  201a. 

of  rules  of  a  railway  company,  201a. 

of  wills,  leases,  bonds,  mortgages,  201a. 

of  letters,  telegrams,  telephonic  messages,  etc.,  201a. 

other  illustrations,  201a. 
oral  evidence  sometimes  the  best  evidence,  201a. 
objection  must  be  made,  202. 
although  secondary  evidence  admitted  without  objection,  if  not  material 

issue   unaffected,    202. 

how  ascertained  whether  agreement  is  written,  202_ 

effect   of   admitting   secondary   evidence,   202. 
qualifications  as  to  independent  and  collateral  facts,  203. 

such  as  payment,  dates  of  births,  marriages,  deaths,  etc.,  203. 

other  illustrations,  203a. 
proof  of  corporate  acts,  204. 

of  omission  to  record  such  acts,  2-04. 

where  carelessly  or  imperfectly  kept,  204. 

where  vote  presumed  from  other  acts,  204. 

illustrations,  204a. 
relaxation  of  rule  requiring  original  documents  or  writings,  205,  206.' 
acts  and  appointment  of  public  of&oers,  205. 

illustrations,  205a. 
writings  practically  incapable  of  production,  205b. 

inseriptiona  on  walls,  etc.,  205b. 
on  tombstones,  205b. 
writings  of  a  ti-ansient  nature,  205b. 

such  as  banners,  traveling  trunks,  names  on  vehicles,  205b. 

such  as  inscriptions  on  stolen  goods,  20ob. 

Buch  as  resolutions  at  public  meetings,  205b. 

such  as  illegible  documents,  205b. 
documents  or  writings  in  foreign  countries,  205b. 
certain  public  records,  statutes,  boolcn  of  corporations,  205c. 

Evideuce  II — 63 
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BEST  EVIDENCE  (Continued). 

copies  of  books  of  banks,  insuranoe  companies,  etc.,  205e. 

nonexistence  of  particular  entries,  205c. 
of  taxation  returns,  205c. 
of  marriage  entry,  205e. 

parol  evidence  inadmissible  without  foundation,  205c. 

best  evidence  records  themselves,  205c.  ' 

custodian  should  testify,  205c. 
long  accounts  or  muUipUcity  of  documents,  general. results,  206,  383,  386. 

summaries  and  balances,  206,  209,  n.  16. 

solvency  and  insolvency,  206. 

manner  of  drawing  bills,  206. 

general  contents  of  letters,  206. 
parol  proof  of  admissions  or  self-harming  evidence  as  to  writings,  207,  208. 

English  rule,  207. 

Irish  rule,  207. 

proof  of  debt,  deed,  election,  207. 

American  rule,  208. 

conflict  of  opinion,  207,  208,  209. 

admissions  to  prov«  contents  of  letters,  telegrams  and  deeds,  208. 

the  like  as  to  other  contracts,  accounts,  etc.,  208. 

the  like  as  to  prior  conviction  or  acquittal,  208. 

other  illustrations,  208. 
copies  not  generally  admissible,  209. 

letter-press  copies,  blue-prints  and  photographs,  209. 

conflict  as  to  carbon  copies,  209. 
duplicates  and  triplicates  of  documents  or  writings,  209,  225. 

each  one  primary  evidence,  209. 

printed  cards  and  notices,  209,  n.  25. 

those  executed  in  counterpart,  209. 

where  copies  become  the  best  evidence,  209. 

copy  of  a  copy,  209. 
of  telegrams,  210. 
must  be  proved  genuine,  210. 
mode  of  proof,  210. 

original  beyond  jurisdiction,  210. 

original  destroyed  by  custom  of  company,  210. 
■which  are  originals,  210. 

■the  rule  as  expressed  in  the  Vermont  leading  case,  210,  n.  49. 

when  copies  admissible,  210. 

when  dispatch  as  delivered  at  destination  best  evidence,  210. 

when  sent  as  reply  or  in  pursuance  of  request,  210. 

when  company  agent  of  sender,  210. 

English  rule  is  different,  210. 
of  communications  iy  telephone,  211. 

in  controversies  between  sender  and  company,  210. 

in  proving  contract,  210. 
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in  questions  of  agency  arising  from  alteration  of  message,  210. 
aerograms  and  wireless  messages,  210. 
proof  of  same,  211. 

distinetion  between  same  and  telegraphic  messages,  211. 
telephone  operator  the  carrier  of  the  message,  2ill. 
telephone  operator  the  agent  of  the  sender,  211. 
recognition   of  voice,  211,  361. 
acknowledgments  taken  over  telephone,  211. 
absolute  proof  of  identity  not  indispensable,  211. 
presentment  of  note  by  telephone,  211. 
contents  of  lost  instruments,  212-216. 
best  attainable  evidence  only  required,  212. 
proof  of  loss  or  beyond  iurisdiction,  212. 
loss  in  transmission  through  mails,  212. 

documents  in  possession  of  adversary  refusing  to  produce  it.  212. 
illustrations  of  application  to  various  documents,  212. 
proper  foundation  for  secondary  evidence  of  lost  document,  212. 
order  of  proof,  212. 
diligence  to  he  used,  illustrations,  213,  214. 
proper  place  of  deposit,  213. 
degree  of  diligence  required,  213. 
statements  of  counsel  insufficient,  213. 
testimony  of  last  custodian,  213,  214. 
presumption  as  to  location,  214. 
sources  of  information  to  be  exhausted,  214. 
what  is  sufficient  proof,  213,  214. 
tests  for  determining,  213. 
discretion  of  court,  213. 

general  allegation  of  diligent  search  insufficient,  214. 
loss  may  be  proved  by  circumstantial  evidence,  214. 
sufficiency  of  proof  question  for  judge,  214. 
relative  importance  of  the  docwment,  215. 
documents  of  transitory  interest,  215. 
when  very  strict  proof  required,  215. 
degree  of  diligence  depends  on  circumstances,  215. 
time  of  search,  215a. 

period  previous  to  trial,  215a. 
the  proper  rule  as  to  time,  215a. 
competency  of  witnesses  to  prove  loss,  316. 
mode  of  proving  loss,  216,  227. 
hearsay  declarations,  216. 
formal  admissions,  216. 
affidavit  of  loss,  216. 

the  office  of  the  subpoena  duces  tecum,  216. 
proof  of  the  contents  of  lost  instruments,  227. 
reasonable  certainty  required,  227. 
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not  to  be  founded  on  antecedent  conversations,  227. 

amount  of  proof,  227. 

parties,   consideration,    execution   and   contents   substantially,    227. 

illustration,  227. 

necessity  for  cross-examination,  227. 
documents  ieyond  Uie  jurisdiction  of  the  cov/rt,  217. 
of  writings  or  documents  in  other  states,,  217. 

of  foreign,  judicial  and  other  records,  217. 

in  possession  or  control  of  party  seeking  to  use  secondary  evidence, 
217. 

eecondary  evidence,  without  notice  to  produce,  217,  218. 
conflict  on  the  subject,  217. 
effect  of  act  of  Congress  of  1790,  217. 
where  production  cannot  he  compelled,  217a. 

documents  in  possession  of  attorney,  217a. 

documents  which  may  incriminate,  217a. 

documents  otherwise  privileged,  217a. 
notice  to  produce  document.     See  Notice  to  Produce,   218-227. 
destruction  of  documents,  abstraction  to  prevent  production,  217b. 
where  documents  were  aocidentally  destroyed,  217b. 
when  such  destruction  was  voluntary,  217b. 
inference  of  fraud  must  be  overcome,  217b. 
abstraction  of  documents  to  prevent  production,  217b. 
abstraction  of  portion  of  document  by  tearing  it,  217b,  n.  16. 
certified  copy  of  recorded  deed,  225. 
effect  of  production  of  papers  upon  notice,  226. 
degrees  of  secondary  evidence.     See  Secondaby  Evidence,  228-230. 
cross-examination   of  witnesses  as  to   writings.     See   Ceoss-examination, 

231. 
of  dying  declarations,  when  written  down,  335. 

BIBLE,  entries  in,  to  prove  pedigree,  315,  316. 

BILL  IN  CHANCEBY,  as  an  admission,  272. 

BILL  OF  EXCEPTIONS,  as  eridence  of  former  testimony,  343. 

BILL  OF  EXCHANGE.     See  Acceptance;  Negotiable  Papeb. 

BILL  OF  LADING,  burden  of  proof  as  to,  182. 
competent  as  an  admission,  270. 
explaining  or  varying.     See  Parol  Evidence  to  Explain  Wbitinqs. 

BILLS  AND  NOTES.     See  Negotiable  Papee. 

BIETH,  proof  of.     See  Pedigkee. 
parol  proof  of  date  of,  203a. 
entries  in  books  of,  310. 
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BLOOD  STAINS,  opinion  of  ordinary  witnesses  as  to,  361. 

BLUE-PBINTS,  admissibility  of,  2i09. 

BODILY  FEELINGS,  expressions  as  to,'  as  res  gestae,  349. 
when  admissible,  849. 

absence  of  suspicious  circumstances,  349. 

the  Mosley  case,  349. 

first  utterances,  349. 
must  be  spontaneous  and  undesigned,  349. 
admitted  with  caution,  349. 

confined  to  present  condition,  349. 
statements  as  to  pain  made  afterward,  349. 

circumstances  calling  for  consideration,  349. 

change  from  exclamation  to  narrative,  349. 
to  physicians  by  patient,  349a. 
of  physicians  as  to  pain  suffered  by  patient,  349a. 

narration  of  past  occurrences,  349a. 

of  one  physician  to  another,  349a. 

during  pendency  of  action,  349a. 

to  prove  mental  condition,  349a. 

BONDS,  best  evidence  of,  201a. 

BOOKS,  contents  of,  best  evidence  of,  200a. 

■>  of  insurance  companies,  secondary  evidence  of,  205. 
of  partnership,  as  evidence,  271. 

presumed  correct,  271. 
entries  in.     See  Bntkies,  316-322. 

BOOKS  OF  ACCOUNT,  as  evidence.     See  Admissions;  Hearsay ;  Entries; 
Ees  Gestae;  Records. 
best  evidence  of,  201a,  212. 
admissions  in  ordinary  account-book,  271a. 
use  of,  by  party  as  evidence,  294. 
secondary  evidence  of,  when  voluminous,  206,  383,  386. 
all  entries  relating  to  transaction  to  be  received  together,  294. 

BOUNDARIES,  acquiescence  in,  effect  of,  278. 
declarations  as  to,  by  possessor  of  land,  355. 
provable  by  hearsay,  301. 
reputation  as  to  private  bmindaries,  303. 

excluded  in  England,  303. 

except  when  coincident  with  public,  303. 

reasons  therefor,  303. 
relaxation  of  rule  in  United  States,  304. 

grounds  of,  304. 
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BOUNDARIES  (Continued). 

hearsay  admissible  to  establish  public,  304. 

when  to  establish  private  boundaries,  304. 

means  of  knowledge  and  no  interest  to  misrepresent,  304,  304a. 

must  be  received  with  caution,  304. 
prerequisites  to  admission  of  evidence,  304a. 

reasons  for,  304a. 

declarations  in  disparagement  of  title,  304a. 

declarations  of  disinterested  persons,  304a. 
declarations  as  to  particular  facts  relating  to,  not  competent,  305. 

except  where  they  form  part  of  res  gestae,  305. 

must  be  by  persons  since  deceased,  305. 

before  beginning  of  controversy,  305. 

more  liberal  rule  in  some  states,  305. 

departure  from  common-law  rule,  305. 
reasons  therefor  and  illustrations,  305. 

inadmissible  to  prove  acts  of  ownership  or  possession,  305. 

or  to  contradict  record  evidence,  305. 
declarations  of  surveyors  and  chainmen,  306. 

when  admitted,  306. 

when  part  of  res  gestae,  306. 

form  of  inquiry,  306. 
maps  relating  to  subjects  of  public  or  general  interest,  307. 

admissible  in  England  to  prove  public,  307. 
not  private  boundaries,  307. 

relaxation  of  the  rule  in  most  of  the  United  States,  307. 

the  rule  in  Massachusetts,  307. 

maps  made  by  explorers,  307. 

other  ancient  maps  of  villages  and  cities,  307. 

when  relevant  as  admissions,  307. 

such  maps  and  plans  and  charts  prove  themselves  as  ancient  doen- 
ments,  307. 

BRIDGE,  hearsay  admissible  to  show  liability  to  repair,  301. 

BRIDGE-BUILDEE,  as  an  expert,  380. 

BRIEFS,  admissions  in,  257a,  n.  89. 

BROKERS  AND  FACTORS,  admissions  by,  256e. 

BROTHER  AND  SISTER,  as  agents,  260. 

BUILDING,  subsequent  repair  as  admission  of  negligence,  288. 

BUILDING  CONTRACTORS,  admissions  hy,  lioGc. 
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BURDEN  OF  PROOF,  general  meaning  of  the  term,  176,  177. 
confusion  of  ideas  concerning,  176. 
on  whom  does  it  lie,  176. 

English  rule,  176. 
tUfting  of,  176,  177. 

American  rule,  176. 

determined  by  the  issues,  176. 
test  as  to,  176. 

refusing  to  charge  as  to,  error,  176,  n.  1. 
burden  and  weight  of  evidence,  attempted  distinction  of  terms,  177. 
does  not  shift  where  answer  is  general  denial,  177. 

nor  on  account  of  admissions,  177. 
does  not  shift  in  will  eases,  when,  177. 
careless  use  of  term,  177. 

in  actions  on  bills  and  notes,  177. 

in  personal  injury  actions,  177,  183. 

in  criminal  cases,  177. 
when  an  alibi  is  proved,  177. 
when  insanity  urged  as  defense,  177. 
in  cases  of  self-defense,  177. 
as  dependent  on  form  of  pleading,  178,  180. 
contracts,  affirmative  defenses,  178. 
generally  upon  plaintiff  throughout  in  tort  cases,  178. 

in  actions  of  deceit,  178. 

the  general  rule,  178. 
upon  whom,  when  fraud  is  pleaded  to  vitiate  release,  178. 
in  actions  against  common  carriers,  178,  182,  183. 
in  insurance  actions,  178. 
in  trover  and  conversion,  178. 
in  action  for  ejectment  from  train,  178. 
effect  of  pleading  independent  or  affirmative  defense,  178,  179. 

on  plea  of  confession  and  avoidance,  178. 

where  voluntary  nonsuit  pleaded  to  former  recovery,  178. 

effect  of  admissions  of  defendants  in  action  for  indemnity,  178. 

mode  of  trial  on  counterclaim  under  code  system,  178. 

usury,   release,   payment,   settlement,   178,   179,   n.   38. 

warranty,  setoff,  counterclaim,  rescission,  178,  179,  n.  38, 

discharge  in  insolvency  and  bankruptcy,  178,  179,  n.  38. 

want  of  consideration,  179,  n.  38. 

accord  and  satisfaction,  179,  n.  38. 

fraud,  illegality,  alteration,  179,  n.  38. 

act  of  God,  182. 

statute  of  limitations,  194. 
generally  on  plaintif,  179. 

may  be  on  defendant,  179. 
in  actions  on  insurance  policies,  179. 
in  actions  on  contracts  generally,  179. 
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of  want  of  consideration  in  commercial  paper,  179. 

where  one  on  whom  burden  lies  ©stablishes  prima  fame  case,  179. 

regulated  in  some  states,  179. 

how  affected  by  form  of  issue,  180. 

generally  on  one  asserting  the  affirmative  of  issue,  180. 

the  maxim  "Mi  incumbit  proiatio  qui  didt,  non  qui  negat,"  180. 
qualifications,  180. 

does  not  depend  on  form  of  proposition,  180. 
fact  to  be  proved  generally  affirmative  in  form,  180. 
when  on  one  asserting  a  negative,  180. 
when  proof  of  negative  not  indispensable,  180. 
when  on  him  who  affirms  in  substance,  180. 
illustrations,  180. 
in  actions  for  penalties,  180. 

where  evidence  renders  existence  of  negative  probable,  180. 
of  payment,  180. 

not  always  dependent  on  pleadings,  180. 

rule  relaxed  when  facts  lie  peculiarly  in   knowledge  of  defendant,   181, 
182,  184,  196. 

difficulty  of  formulating  general  rule,  181. 
less  degree  of  proof   required,  181. 

where  plea  admits  material  averments  of  complaint  but  states  affirma- 
tive matter  as  defense,  181. 
judgment  on  the  pleadings,  test  of,  181. 
in  license  cases,  181. 
in  homestead  cases,  181. 
in  trover,  181. 

in  actions  for  money  paid,  181. 
in  actions  for  negligence,  when,  182-185. 
against  bailees,  182. 

against  common  carriers  of  goods,  182,  183. 
some  proof  of  loss  necessary,  182,  183. 
receipt  by  the  carrier,  182. 
nondelivery,  182. 
of  condition,  182. 
the  bill  of  lading,  182. 
value,  182. 

excepted  risks,  182,  183. 
general  limitation  of  liability,  182. 
of  exoneration,  on  carrier,  1S3. 
of  care  dehors  excepted  risks,  182. 
carrier's  special  knowledge,   182. 
contract  to  carry,  182,  183. 
carrier  contracting  himself  out  of  liability,  182. 
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where  loss  would  not  ordinarily  have  occurred  but  for  care- 
lessness, 1S2. 

act  of  God  or  the  public  enemy,  182. 

act  of  God  and  negligence  combined,  182,  u.  97. 

other  overpowering  cause,  182. 

illustrations,  182. 
the  United  States  supreme  court  rule,  182. 
the  Alabama  rule,  182. 
against  telegraph  companies,  182a. 

express  and  implied  undertakings,  182a. 

prima  fade  negligence,  182a. 

absence  of  addressee,  182a. 

how  rules  of  such  companies  to  be  construed,  182a; 

limitation  of  liability, '  182a. 

law  in  Mississippi,  Kentucky  and  Oklahoma,  182a,  n.  14. 
in  actions  against' carriers  of  ■passengers,  183. 

carrier  not  insurer  of  safety  of  passengers,  183. 

degree  of  care  necessary,  183. 

on  person  asserting  negligence,  183. 

items  of  proof,  183. 

when  burden  shifts,  183. 

the  application  of  res  ipsa  loqmtw,  183. 

the  United  States  supreme  court  rule,  183. 

apparatus  wholly  under  carrier's  control,  183. 

non-necessity  of  proving  specific  defect,  183. 

the  English  rule,  183. 

actions  by  others  than  passengers,  183a. 

where  no  obligation  to  carry,  183a. 

propositions  to  be  established  in  personal  injury  actions,  184. 

of  the  maxim  res  ipsa  loquitur,  184.  ' 

on  him  alleging  negligence,  184. 

as  to  proper  construction,  etc.,  184. 

in  respect  of  livestock,  183b. 

deaths  in  transit,  183b. 
for  damages  from  falling  of  telephone  or  electric  wires,  184a. 

ties  from  moving  train,  frame  awning  over  sidewalk,  184a,  n.  54. 

plaster  from  ceiling,  rock  from  bluff,  184a,  n.  54. 

of  trolley  wire,  of  scaffold,  184a,  n.  54. 

electric  burn,  184a,  n.  54. 

bursting  of  tank,  184a,  n.  54. 

plank  platform,  184a,  n.  54. 

for  damages  for  goods  falling  from  warehouse  crane,  184. 

for  collapse  of  wall,  184,  184a,  n.  54. 

for  falling  of  brick  arch,  184. 

for  explosion  of  steam  boiler,  184. 

other  explosives,  184. 


1002  I^DEX. 

[Beferences  are  to  Sections.] 

BURDEN  OF  PEOOF  (Continued). 

for  damages  by  fires  set  by  railroad,  184a. 

plaintiff  to  show  fires  set  by  engine,  184a. 
contributory  negligence,  185. 
effect  of  pleadings,  185. 
on  defendant,  185. 
exceptions  to  general  rule,  185. 
Tfhere  it  may  be  inferred  from  complaint,  185. 
where  established  by  plaintiff's  evidence,  185. 
plaintiff   not   bound   to,  prove    defendant's   negligence   and   Ms   own 

non-negligence  in   addition,   185. 
rule  in  the  federal  courts,  185. 
the  self-preservation  rule  in  death  eases,  185. 
as  applied  in  railroad  cases,  185. 
no  presumption  of  contributory  negligence,  185. 
as  applied  in  electric  live  wire  ease^,  185. 
peculiar  line  of  cases  in  Illinois,  185,  n.  60. 
presumption  as  to  "stop,  look,  listen,"  185,  n.  73. 
in  eases  of  bailment,  186. 
against  bailees,  186. 

bailees  not  insurers,  186. 

default  in  delivery,  186. 

lost,  stolen  or  destroyed  goods,  186. 

Vermont,  Maine  and  Massachusetts  rule,  186,  n.  83. 
against  warehousemen,  186. 

liable  only  for  negligence,  186. 

goods  delivered  in  damaged  condition,  186. 

custodians  of  horses,  186. 

where  circumstances  of  loss  point  to  negligence,  186. 

checking  baggage,  186. 

setting  up  jiis  tertii,  186. 

setting  up  lien,  186. 

getting  up  contributory  negligence,  186. 
against   innkeepers,    187. 

how  innkeeper  may  absolve  himself  from  liability,  187. 

extreme  care  and  diligence  cast  upon  him,  187. 

baggage  checks,  187. 

presence  of  guest  does  not  affect  liability,  187. 

permanent  boarders,  187. 

guest  or  boarder,  187,  n.  4. 

divergent  rulings,  187,  n.  94. 
upon  one  pleading  insanity  in  civil  cases,  188. 
in  will  cases,  188. 

in  cases  of  deeds  of  assign«)ent,  188. 
acts  done  in  lucid  intervals,  188. 

how  affected  by  presumption  of  continuance  of  insanity,  188. 
synopsis  of  the  law  in  recent  Alabama  ease,  188. 
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BURDEN  OF  PROOF  (Continued). 

conflict  as  to  rule  in  criminal  eases,  188a. 

rule  in  New  Jersey,  188a,  n.  14. 
in  probate   of   wills,   testamentary    incapacity,   189. 

conflict  of  rule  as  to,  189. 

proponent  as  defendant  attacked  by  contestant,  189. 

as  plaintiff  attacking  heirs,  189. 

propositions  laid  down  in  leading  ease,  189. 

division  of  states  on  subject,  189, 

California  rule,  189. 

Illinois  and  Wisconsin  rule,  189. 
as  to  testamentary  capacity,  189. 

conflict  of  rule  as  to,  189. 

tendency  to  uniformity  of  rule,  189. 

presumption  against  testacy  in  favor  of  heir,  189,  n.  21. 

late  Michigan  decision,  189,  n.  34. 

late  South  Carolina  decision,  189,  n.  35. 
transactions  between  persons  in  fiduciary  relations,  190. 

agents,  partners,  attorneys,  physicians,  190. 

man  and  wife,  190. 

confessor  and  penitent,  190. 

spiritualistic  medium  and  believer,  190. 

parent  and  child,  aged  and  incompetent  persons,  guardians,  190. 

brother  and  sister,  190. 

trustees,  executors  ajid  administrators,  190. 

persons  living  in  illicit  sexual  relation,  190. 

necessity  for  independent  advice,  190. 

fact  of  mere  acquaintance,  190,  n.  36. 
in  will  cases,  where  writer  is  beneficiary  or  his  agent,  191. 

presumptions  of  undue  influence,  191. 

late  New  York  decisions  as  to  attorney  and  client,  191. 

where  will  not  written  by  beneficiary,  191a. 

exclusion  of  natural  objects  of  bounty,  191a. 

illustrations  of  classes  to  whom  gifts  are  suspicious,  191a, 
•n  criminal  prosecutions,  192. 

testators  under  guardianship,   191a. 

unnatural  wills,  191a. 

bequest  to  on©  with  whom  testator  lived  in  illicit  inteieourse,  191a. 

inequality  of  distribution,  191a. 

distinction  between,  191a. 

where  dictated  by  affection,  191a,  nn.  5,  11. 

always  on  the  state,  192. 

nature  of  this  burden,  192. 
upon  one  asserting  fraud,  192. 

the  maxim,  "Odiosa  et  inhonesta  non  sunt  va  lege  praesumenda,"  ^ifJ 

amount  of  proof  in  such  cases,  192. 

in  cases  of  negligence,  192. 
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BUEDEN  OP  PROOF  (Continued), 
in  gwo  warranto  proceedings,  193. 

cases  in  which  generally  adopted,  193. 
when  on  respondent,  193. 

distinction  in  cases  affecting  private  rights,  193, 
by  what  principles  governed,  193,  n.  40. 
as  to  statutes  of  limitation,  194. 

the  statute  an  affirmative  defense,  194. 
on  one  asserting,  194. 

where  exception  to  statute  claimed,  194. 

requisites  of  complaints  involving  statute,  194. 

where  fraudulent  concealment  alleged,  194,  n.  62. 
where  crime  is  in  issue  m  dvil  cases,  195. 

Knglish  and  early  American  rule  as  to   "beyond  reasonable  doubt," 

195. 
later  American  rule  as  to  "preponderance  of  testimony,"  195. 

"clear  and  satisfactory  proof,"  195. 
where  moral  turpitude  is  involved,  195. 

bastardy  proceedings,  195. 

assault  with  intent  to  ravish,  195. 

arson,  195. 

false  representations,  195. 

bastardy  proceedings,  195. 

selling  liquor  to  minors,  195. 

slander  and  libel,  195. 

presumption  of  innocence  prevails,  195. 
statutes  relating  to,  196. 

placing  burden  on  defendant  in  certain  cases,  196. 

in   prosecutions   for   counterfeiting,   gambling,   illegal   liquor   gelling, 

196. 

proof  of  certain  facts  prima  facie  evidence  of  others,  196. 

constitutionality  of,  196. 

as  affecting  trial  by  jury,  196,  n.  93. 

conclusive  statutory  presumptions,  196. 
in  tax  proceedings,  196. 
in  reports  of  auditors,  196. 
in  bill  protests,  196. 

in  assignments  of  chattels  without  change  of  possession,  196. 
in  chattel  mortgages,  196. 

in  appeals  from  state  railway  commission  orders,  196. 
in  insolvent  bank  proceedings,  196. 
in  bastardy  eases,  196. 
right  to  begin  and  reply,  197,  198. 

belongs  to  domain  of  trial  rather  than  evidence,  197. 

how  regulated  in  different  states,  197. 

the  test,  197,  198. 

in  some  states  plaintiff  has  right  in  all  cases,  197. 
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BUEDEN  OF  PROOF  (Continued) , 

the  general  rule,  the  jjarty  affirming,  197. 

where  damages  are  unliquidated,  197. 

where  pleadings  confess  and  avoid,  197. 

where   answer  admits   and   avers   substantive   defense,   197. 

in  cases  of  counterclaim,  197,  n.  12. 

in  cases  of  justification  in  assaults,  197,  n.  12. 

in  cases  of  plea  of  payment  of  note,  197,  n.  12. 

in  eases  of  plea  of  tender  and  general  issue,  goods,  sold,  197,  n.  12. 

in  cases  of  slander  and  libel,  197,  n.  12. 

in  eases  of  general  denial,  fraud,  duress,  197,  n.  21. 

in  cases  of  insurance,  usury,  discharge  in  bankruptcy,  197,  n.  21. 

in  cases  of  failure    of    consideration,    satisfaction,    no    jurisdiction, 

197,  n.  21. 
matter  of  right,  198. 

waiver  of  beginning  does  not  waive  reply,  197,  n.  21. 
effect  of  special  plea  or  defense,  198. 
admissions  must  cover  whole  cause  of  action,  198. 
matter  for  judicial  discretion  in  some  jurisdictions,  198. 
where  party  agrees  to  pay,  if  affidavit  is  made,  264. 

BYSTANDER,  statement  of,  part  of  res'  gestae,  ZH. 
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CAPTAINS  OF  VESSELS,  admissions  by,  256d. 

CARBON  COPIES,  conflict  as  to  admissibility  of,  209,  225. 
notice  to  produce,  225. 

CARDS  AND  NOTICES,  admissibility  of,  209,  n.  25. 

CARE,  presumption  of.     See  Negligence. 

CARRIER.     See  Common  Carrier. 

CAUSE  OF  ACTION,  how  far  admitted  by  payment  into  court,  292. 

CAUTION  as  to  admissions  in  actions  for  divorce,  262. 

as  to  declarations  of  person  as  to  bodily  feelings,  349. 
as  to  receiving  expert  evidence,  391. 

CERTIFIED  COPIES.    See  Copies. 
notice  to  produce,  225. 

CESTUI  QUE  TRUST.  See  Fiduciart  Relations. 
admissions  of,  when  identified  in  interest,  '238. 
admissions  of,  as  against  trustees,  253,  260. 
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CHANCERY,  judgments  in.     See  Equity;  Judgments, 
bill  in,  as  an  admission,  272. 

CHANOE,  burden  of  proof  as  to.     See  Burden  op  Peoop. 

GHAEACTEB,  proof  of,  by  general  reputation,  300. 
proof  of,  in  case  of  dying  declaration,  333. 

CHARTS,  when  relevant  as  evidence,  307. 
of  pedigree,  315. 

CHATTEL  MORTGAGES,  statutes  as  to  burden  of  proof  of  good  faith  as 
to,  196. 
best  evidence  of,  201a. 

CHATTELS,  declarations  of  former  owners  of.     See  Admissions,  244-247. 

CHEMICAL  EXAMINATION,  as  to  poisons,  379. 

CHEMISTS,  as  experts  as  to  blood  stains,  361. 
poisons,  379. 

CHILDREN.     See  Infants. 

declarations  of  deceased  parents  as  to  legitimacy  or  illegitimacy  of,  ad- 
missible,  312. 

CHOSES  IN  ACTION.     See  Negotiable  Paper. 
declarations  of  former  owners  of,  247. 

CHRISTIAN  NAME.     See  Name. 

CIRCULARS,  as  admissions,  270. 

CIRCUMSTANTIAL  EVIDENCE    of   fraud,   192. 
to  lay  foundation  for  secondary  evidence,  204. 

CITIES,  ancisnt  maps  of,  when  admissible,  307. 

CITY  ORDINANCES,  best  evidence  of,  200a. 

CIVIL  ACTION,  burden  of  proof  in,  192. 

CIVIL  ENGINEERS,  as  experts,  384. 

CLAIM,  payment  of,  provable  by  parol,  203a. 

CLEAR  AND  SATISFACTORY  PROOF.     See  Burden  of  Proof,  195. 

CLERGYMEN,  deceased,  admissibility  of  entries  by,  in  due  course  ol  busi- 
ness, 319. 
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CLERK,  entries  made  by,  in  due  course  of  business,  319. 

CX.EKK  OF  AN  ATTORNEY,  as  agent,  259. 

CLIENT,  when  bound  by  admissions  of  attorneys.     See  Attorneys,  257-259. 
transactions  with  attorney.     See  Burden  op  Proof,  190. 

CO-CONSPIRATORS,  admission  of  one,  when  competent  against  others,  254. 

CO-CONTRACTORS,  admissions  of  one  when  competent,  against  others,  252. 

CODEFENDANT,  admissions  by  one,  when  admissible  against  others,  254. 
admissions  in  pleadings,  when  not  binding,  273. 

COLLATERAL  FACTS,  rule  as  to  best  evidence  does  not  apply  as  to,  203. 

COLLATERAL  MATTERS,  entries  by  deceased  persons  in  due  course  of  busi- 
ness, not  evidence  of,  319. 
declarations  against  interest  by  deceased  persons,  evidence  of,  326. 

COLLUSION  between  grantor  and  grantee,  effect  of,  on  admissions  of  grantor, 
241. 
in  action  for  divorce,  262. 

COLOR,  opinions  as  to,  360. 

COMMERCIAL  PAPER.     See  Negotiable  Paper. 

COMMISSIONERS,  testimony  taken  before,  when  admissible  on  trial,  339. 

COMMON,  rights  of,  established  by  hearsay,  301. 

COMMON  CARRIERS,  burden  of  proving  contributory  negligence,  178. 
burden  of  proof  in  actions  against,  178,  182,  183. 
burden  of  proof  in  actions  for  lost  goods,  182. 
act  of  Go'd,  as  defense  must  be  proved,  182. 
burden  of  proof  in  actions  for  personal  injuries,  183.. 
burden  of  proof  as  to  defective  machinery,  183. 
where  relationship  of  carrier  not  established,  183. 
admissions  by,  256c. 

COMMON  REPUTE.     See  Chaeactee;  Reputation. 

COMMUNICATIONS,  by  telephone,  as  evidence,  211.     See  Telbphonb, 
by  telegraph.     See  Telegrams. 

COMMUNITY  OF  INTEREST,  declarations  by  persons  having,  253. 

COMPENSATION,  paid  experts,  390. 


1008  INDEX. 

tBeferences  are  to  Sections.! 

COMPROMISE,  offer  of,  made  by  attorney  inadmissible,  258. 
power  of  attorney  to  make,  not  inferred,  259. 
when  admissible,  291. 

oral  or  written,  291. 

when  made  "without  pre,-judiee,"  291. 

when  deemed  so  made,  291. 

COMPUTATIONS,  expert  evidence  as  to  results  of,  383,  386. 

CONCEALMENT,  as  admission  of  guilt,  287. 

CONCLUSIONS  OF  LAW,  opinions  of  experts  as  to,  376. 

CONCLUSIVE  PRESUMPTIONS  OF  LAW,  created  by  statutes  in  tax  pro- 
ceedings, 196. 

CONDEMNATION  PROCEEDINGS,  opinions  as  to  values  in,  363. 
admissibility  of  opinions  as  to  damages,  388. 

CONDUCT.     See  Silence. 

of  others,  when  not  hearsay,'  296,  350.' 
estoppel  by.     See  Estoppel,  275-279. 
admissions  may  be  implied  from,  287. 

in  the  case  of  landlord  and  tenant,  287. 

where  an  account  is  rendered  and  no  objection  made,  287. 

where  one  assumes  to  ,  act,  as  an  officer,  287.     , 

where  one  omits  to  assert  claim  before  arbitrator,  287. 

acts  showing  consciousness  of  guilt,  287. 

flight,  attempt  to  escape,  concealment,  287. 
living  under  assumed  name,  287. 
resistance  to  arrest,  287. 
failure  to  appear  for  trial,  287. 
demeanor  at  trial,  287. 
false  or  deceptive  explanation,  287. 
suborning,  fabricating  or  suppressing  testimony,  287. 
refusal  to  submit  to  superstitious  test,  287. 
acts  showing  consciousness  of  innocence,  287. 
of  relatives  as  to  matters  of  pedigree,  315. 

CONDUCTOR,  as  expert,  381. 

CONFEDERATES,  declarations  by,  254. 

CONFESSION  AND  AVOIDANCE,  burden  of  proof,  when  pleaded,  175,  180. 

CONFESSIONS,  defined,  235. 

of  adultery  in  action  for  divorce,  262. 

CONFESSOR  AND  PENITENT,  triiusactions  between,  burden  of  proof,  190. 
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CONT'IDENCE.     See  Ftottciaet  Eelations. 

CONSCIENCE,  reference  to.     See  Admissions,  264. 

CONSENT,  when  implied  from  silence,  289,  290. 

CONSIDEEATION,  want  of,  burden  of  proof  as  to,  179. 
shown  by  parol,  203a. 

CONSIGNOR  AND  CONSIGNEE,   admissions  affecting,  247. 

CONSPIEATOBS,  when  bound  by  admissions  of  co-conspirators,  254. 

OONTEMPOEANEOUS  ACTS,  admissible  as  part  of  res  gestae,  348. 

CONTEACTOES,  admissions  by  joint  contractors,  252. 
by  persons  having  only  community  of  interest,  253. 

CONTEACTS,  burden  of  proof  as  to,  178,  179. 
best  evidence  of,  201. 
verbal  parol  proof  as  to  t«rms  of,  203a. 
by  telegram,  mode  of  proof,  210. 
best  evidence  of,  when  lost,  212. 
secondary  evidence  as  to  contents  of,  218. 
progress  under,  cannot  be  shown  by  hearsay,  297a. 
expert  testimony  as  to  damage  for  breach  of,  388. 

CONTEIBUTOEY   NEGLIGENCE,   burden   in   actions   against   common   car- 
riers, 180. 
burden  of  proof  as  to,  185. 

in  case  of  death  caused  by  another,  185. 

CONTEOVEESY.     See  Lis  Mota. 

CONVEESATION    over  telephone,  when  admissible,  211. 

CONVEYANCE,  statements  accompanying,  admissible  as  part  of  res  gestae, 
344,  n.  7. 

CONVICTION,  best  evidence  of,  200a. 

CO-OBLIGOES,  admissions  of,  252. 

COPAETIES.     See  Parties. 

OOPARTNEES.     See  Partners. 

COPLAINTIFF,  when  admissions  in  pleadings  not  binding  on,  273. 

COPIES.     See  Documents;  Eecords. 

of  public  records,  when  admissible,  205. 
Evidence  }I — 64 
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COPIES  (Continued). 

not  the  best  evidence,  209. 

of  copies,  209. 

letter-press  copy,  secondary  evidence,  209. 

not  admissible,  if  original  producible,  222. 

recorded  deeds  proved  by  certified  copies,  225. 

notice  to  produce,  225. 

COEPORATE  ACTS,  best  evidence  'of,  204. 
proof  of  omission  to  record,  204,  204a. 
parol  proof  of,  204. 

admissions  by  officers  by  signing  pleading,  272,  n.  83. 
admissions  by  officers  in  scope  of  authority,  267,  268. 

CORPORATE  ORGANIZATION,  best  evidence  of,  200a. 

CORPORATE  RECORDS,  best  evidence  of,  200a. 
not  provable  by  admissions,  208,  n.  15. 
minute-books,  235a. 
as  admissions,  267,  270a. 

CORPORATIONS,  private. 

proceedings  of,  best  evidence  of,  200a. 
acts  of  when  provable  by  parol,  204a. 

incorporation  of,  when  not  to  be  questioned,  276. 
admissions  by,  268. 

of  subordinate  agents  and  stockholders,  not  binding  unless  part  of 
res  gestae,  268. 
declarations  of  agents  competent  against,  when,  357. 

in  actions  for  negligence,  357. 

must  accompany  act,  agent  authorized  to  perform,  357. 

rules  governing  admission  of  such  evidence,  358. 

CORRESPONDENCE,  all  parts  of,  to  be  received  together,  294. 

COTBNANT.     See  Tenant. 

COUNTERCLAIM,  burden  of  proof  as  to,  178. 

COUNTERFEITING,  statutes  affecting  burden  of  proof  in  prosecution  for, 
196. 

COUNTERPART  of  a  document,  when  primary  evidence,  209. 

COUNTY  OFFICERS,  when  declarations  of,  not  binding  on  county,  36T. 

COURSE  OF  BUSINESS,  entries  in.     See  Entries,  319,  320. 

COURT.    See  Judge. 
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CEIME,  charge  of,  in  civil  cases,  amount  of  proof,  195. 
in  civil  cases,  burden  of  proof  as  to,  195. 

CEIMINAL  ACTIONS,  burden  on  the  prosecution  throughout,  177,  192. 

CEOPS,  expert  testimony  as  to,  382 

CROSS-EXAMINATION    as  to  writings,  231. 
Queen  Caroline's  case,  231. 
must  writing  be  shown  witness,  231. 

not  necessary  in  England,  by  statute,  231. 

necessary  in  America,  231. 
opportunity  for,  when  necessary,  340. 
of  experts,  latitude  allowed  in,  389.     See  Expert  Testimony,  389. 

CUSTODIAN  OP  HORSES,  burden  of  proof  of  bailment,  186. 

CUSTODIAN  OP  PAPER,  when  testimony  of  must  be  produced,  205c,  213. 

CUSTODY  OP  ANCIENT  DOCUMENTS,  306. 
what  is  proper  custody,  309. 

CUSTOMS,  when  hearsay  admissible  to  prove,  301.- 
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DAMAGES,  liquidated,  right  to  open  and  close  in  cases  of,  197. 
opinions  of  witnesses  as  to,  when  admissible,  388. 
conflict  in  condemnation  proceedings,  388. 

DEALERS,  as  experts,  386. 

DEATH,  presumption  as  to  love  of  life,  185. 
entries  in  books  of,  316. 

admissibility,  after  death,  of  declarations  as  to  pedigree.     See  Pedigeee, 
312-318. 

DEBT,  parol  admissions  to  prove,  207. 

DEBTOR,  declarations  of,  as  part  of  res  gestae,  351. 

DECEASED  PERSONS,   declarations   of.     See   Admissions;    Declarations; 

Hbabsat. 
admissions  of,  when  admissible,  242. 
as  to  matters  of  public  and  general  interest,  301. 

illustrations  of  the  rule,  301. 
as  to  matters  of  pedigree.     See  Pedigree,  318. 
entries  of,  made  in  regular  course  of  husiness.     See  Entries,  319. 
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DECEASED  PEESONS    (Continued). 
declarations  against  interest,  323-330. 

in  general,  323. 

absentees,  323. 

those  physically  or  mentally  incapacitated,  323. 
declarations  of  strangers  to  the  suit,  323. 

admissible  when  against  interest,  323,  324. 

prerequisites  to  admission,  323. 

English  rule  as  to  death  of  declarant,  323. 

American  rule  more  liberal,  323. 

nature  of  interest,  323,  .324. 
must  he  against  pecuniary  or  proprietary  interest,  324. 

actionable  neglig«nee  on  part  of  declarant,  324. 

limitation  of  declarant's  interest  in  land,  324. 

or  in  choses  in  action,  324. 

other  illustrations,  324. 

liability  must  not  be  remote,  324. 
sufficient  if  declarations  prima  fade  against  interest,  325,  329. 

entries  taking  claim  out  of  statute  of  limitations,  325. 

rule  in  such  cases,  325. 

evidence  of  collateral  facts,  326. 
distinguished  from  those  made  in  regular  course  of  business,  326. 

must  be  part  of  same  entry,  326. 

general  rules  governing  the  subject,  326. 
declarations  hy  agents,  327,  328. 

foundation  for  admissibility,  327, 

when  binding  on  principal,  327. 

proof  of  agency  necessary,  327. 

authority,  when  presumed,  327. 

ancient  entries  by,  327. 

after  thirty  years  handwriting  need  not  be  proved,  327. 
if  writing  comes  from  proper  custody,  327. 
need  not  be  contemporaneous  with  act  recorded,  327. 

declarant  need  not  liave  actual  knowledge  of  transaction,  328. 
distinction  between  actual  and  adequate  knowledge,  328. 
competent  knowledge  or  duty  to  know,  328. 
absence  of  probable  motive  to  falsify,  328a. 
declarations  ante  litem,  328a. 
inadmissible  where  they  merely  show  contract,  329. 
execution  and  revocation  of  will,  etc.,  329. 

oral  declaration  cannot  fill  place  of  deed,  329. 

qualification  of  rule,  329. 
general  rules  as  to  subject  of,  330. 

form  of  declaration,  330. 

made  orally  or  in  writing,  330. 

entry  of  liability  showing  subsequent  liquidation,  330. 

English  rule  similar  to  American,  330. 


INDEX.  1013 

[References  are  to  Sections.] 

DECEASED  PEESONS  (Continued). 
■where  there  are  living  witnesses,  330. 

must  have  been  made  while  interest  continued,  330. 
fact  need  not  be  expressly  stated,  330. 
dying  declarations.     See  Dying  Dbcjlarations,  331-335. 
admissibility  of  testimony  of  deceased  witness.     See  Hearsay,  336-343. 

DECEASED  WITNESSES,  testimony  of,  given  on  former  trial.     See  Hkar- 
SAT,  336-343. 

DECEIT,  burden  of  proof  in  action  for,  178. 

DECEPTION.     See  Fraud. 

DECLARATIONS,  admissible  when  part  of  res  gestae.     See  Hes  Gestae. 
in  one's  own  favor,  not  admissible,  235. 

such  statements  admissible  for  the  adverse  party,  236. 
of  one  of  several  jointly  interested,  248-253. 

whan  competent  against  all,  248-253. 
partners.     See  Partners,  248-251. 
joint  contractors,  co-obligors,  252. 
joint  makers,  grantors'  purchasers,  252. 
eoparties,  252a. 
mere  community  of  interest  not  sufficient  to  admit,  253. 
by  tenants  in  common,  253. 
by  boards  of  public  officers,  253. 
by  indorsers  of  a  note,  253. 
by  trustees  and  cestui  que  trust,  253. 
by  administrators  and  executors,  253. 
of  one  wrongdoer,  when  admissible  against  others,  254. 

when  they  form  part  of  res  gestae,  254. 
of  conspirators  against  co-conspirators,  254. 

when  conspiracy  has  been  established,  254. 
by  agents.     See  Agents,  255,  256. 

when  original  evidence,  255. 
by  attorneys.     See  Attoenets,  257-259. 
of  husband  and  wife.     See  Husband  and  Wite,  260-262. 
of  those  acting  in  representative  capacity,  266. 
of  officers  of  public  corporations,  267. 

when  within  scope  of  authority,  267. 
of  officers  of  private  corporations,  268. 

when  within  scope  of  authority,  268. 
admissible  as  part  of  res  gestae,  297. 
of  deceased  persons  as  to  matters  of  public  and  general  interest.     See 

Deceased  Persons;  Hearsay,  301. 
as  to  particular  facts  concerning  boundaries,  306. 
must  have  been  made  before  controversy  arose,  305. 
as  to  surveys,  30-6. 
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DECLAEATIONS  (Continued). 

hearsay  declarations,  when  admissible,  310,  311. 

aa  to  reputation' or  common  fame,  310,  311. 

as  to  pedigree.     See  Pedigree,  312-318. 

as  to  entries  in  regular  course  of  business.     See  Enteies.  .^19-322. 

•by  deceased  persons  against  interest.     See  Deceased  Persons,  323-330. 

by  absentees,  323. 

by  those  physically  or  mentally  incapacitated,  323. 

by  those  legally  immune  from  testifying,  323. 

of  those  dying.     See  DriNG  Declakations,  331-335. 

part  of  res  gestae.     See  Ees  Gestae. 

of  bankrupt,  when  admissible  as  res  gestae,  347, 

as  to  bodily  feeling,  when  competent,  349. 

motive  or  intent,  350. 

on  issue  of  fraud,  350. 
in  actions  for  alienating  affections,  350. 
in  personal  injury  cases,  350. 

of  third  persons,  when  res  gestae,  350. 
by  possessor  of  personal  property,  351. 
competent  to  show  character  of  possession,  351. 
guardians  at  time  of  purchasing  property,  351. 
employees,  351. 
bailees,  351. 
agents,  351. 

husband  and  wife,  351. 
must  be  confined  to  that  subject,  351. 
must  be  made  while  declarant  in  possession,  351. 
admissible  even  though  favorable  to  declarant,  351. 
iy  those  in  possession  of  land,  352. 
when  adTtdssihle  in  disparagement  of  title,  352. 
when  admissible  though  favorable  to  declara"nt,  352. 
test  of  admissibility,  352. 

not  competent  for  or  against  record  title,  352. 

to  show  character  of  possession,  352. 

in  ejectment,  352. 
of  tenant,  when  admissible  against  landlord,  352. 

in  action  for  forcible  entry,  352. 

of  surveyor  as  to  purpose  of  survey,  352. 

collateral  matters,  352. 

by  warrantor  as  to  possession,  352. 

by  grantor  in  inconsistent  possession,  352. 
possession  must  be  shown,  353. 

how  shown,  353. 

explanation  of  the  quo  ammo,  353. 

actual  occupancy  or  constructive  possession,  353. 

limitations  on  the  rule,  353. 
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DECLAEATIONS  (Continued). 

proper  to  show  character  of  possession,  354. 

not  to  change  record  title,  354. 
as  to  ioundary  lines,  when  competent,  355. 

distinction  made  in  some  states  as  to  declarations  on  parting  with 

title,  355. 
on  experimental  surveys,  355. 
of  agents,  when  admissible.     See  Agents,  356,  357,  358. 
of  corporations,  357. 

DEDICATION,  acquiescence  constituting,  275. 

DEEDS.     See  Admissions;   Conveyances;  Documents;  Estoppel. 
best  evidence  of,  201a. 

■when  lost,  212. 
parol  proof  of  execution  of,  203a,  204. 
proof  of  contents  by  parol  admissions,  207. 
notice  to  produce,  218. 

secondary  evidence  as  to  the  contents  of,  218. 
when  records   proved  by  certified  copies,  225. 
estoppel  by.     See  Estoppel,  281-283. 

thirty  years  old,  admissible  without  proof  of  execution,  308. 
must  come  from  the  proper  custody,  309. 
recitals  in,  to  prove  pedigree,  315. 

DEFENDANT.     See  Parties. 

DEFINITIONS,  of  burden  of  proof,  176. 
of  best  evidence,  199. 
of  primary  evidence,  200. 
of  secondary  evidence,  200, 
of  an  admission,  235. 
of  a  confession,  235. 
of  a  variance,  232. 
of  privity,  239. 
of  privy,  239. 
of  estoppel  by  deed,  281. 
of  hearsay,  297. 
of  lis  mota,  311. 
of  pedigree,  312. 
of  tradition,  312. 
of  dying  declaration,  331. 
of  res  gestae,  344. 
of  expert,  368. 

DEGREES  of  secondary  evidence,  228. 
of  variance.     See  Variance. 
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DELIVERY  of  account  stated,  effect  of,  287. 
of  letters,     See  Letters. 

DEMAND,  parol  proof  of,  203a. 

on  trial  as.  admission  of  guilt,  287. 

DEMURRER   admits  all  facts  which  are  well  pleaded,  273. 
such  admissions  not  to  be  used  in  another  suit,  273. 
effect  of,  as  evidence,  273. 

DEPOSITIONS,  as  admissions,  274.      ' 
ex  parte,  mere  hearsay,  299. 
where  witness  testifying  in  former  trial  is  out  of  state,  311. 

DEPUTY  of  officers,  admissions  by,  238,  256d. 
admissions  of  sheriff's  deputy,  238,  256d. 
under-sheriff,  256d. 
revenue  collector's   deputy,   256d. 

DESCENT.     See    Admissions;    Declarations;    Husband    and   Wipe;    Pedi- 
gree. 

DESCRIPTION  OP  PERSONS,  declarations  as  to,  when  hearsay,  297. 

DESERTION  of  soldier,  best  evidence  of,  200a. 

DESIGN  to  mislead,  in  estoppel,  279. 

DESTRUCTION  of  document,  what  facts  sufficient  to  show,  213,  214. 
or  abstraction  of  documents,  best  evidence  thereupon,  217b. 

DEVISEE,  admissions  of  executor  or  administrator  not  admissible  against,  253. 
admission  of,  against  legatee,  253, 

DEVISOR,  admissions  of,  against  devisee,  242. 

DILIGENCE,  in  searching  for  lost  instrument,  213,  214. 
to  be  shown  to  admit  secondary  evidence,  213,  214. 
degree  depends  upon  circumstances,  213,  214,  215. 
examples  of  what  is  not  due  diligence,  213. 
what  is  Sufficient  proof  of  loss,  214. 
all  sources  of  information  to  be  exhausted,  214. 
time  of  search,  215. 

DIRECTION  of  verdict,  made  on  opening  statement  of  attorney,  257. 

DIRECTOB,  declarations  of,  not  binding  on  corporation,  268, 

DISCHARGE    in  bankruptcy,  best   evidence   of,  200a. 
burdea  of  proof  of,  178,  179,  n,  38. 
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DISCEETION  OF  COURT,  as  to  granting  of  right  to  open  and  close,  198. 
as  to  foundation  for  secondary  evidence,  212,  214. 
as  to  allowing  or  refusing  amendments,  233. 

not  reviewed  unless  abused,  233. 
as  to  order  of  proof,  partnership,  251. 
as  to  order  of  proof,  conspiracy,  253. 
as  to  qualifications  of  experts,  369,  387, 
as  to  hypothetical  questions,  377. 
as  to  cross-examination  of  experts,  389. 
as  to  instructions  as  to  weight  of  expert  testimony,  392. 

DISEASE,  opinions  of  physicians  as  to,  368,  378. 
of  animals,  expert  testimony  as  to,  382. 

DISPARAGEMENT  OF  TITLE,  declarations  in.     See  Declarations,  352. 

DISSOLUTION  OP  MARRIAGE.     See  Divorce. 

DISSOLUTION  OP  PARTNERSHIP.     See  Partneks;  Partnership. 
power  of  partner  to  bind  firm  after,  249,  250: 
admissions  of  partner,  when  competent  after,  250. 

DISTANCE,  opinions  as  to,  360. 

DIVORCE,  degree  of  proof,  when  adultery  is  charged,  195, 
best  evidence  of  decree  in,  200a. 
admissions  of  parties  in  actions  for,  262. 
to  be  scrutinized  closely,  262. 

DOCTOR.     See  Physicians. 

DOCUMENTS.     See  Authentication;  Copies;  Records;  WritingSi 
of  a  public  nature,  best  evidence  of,  200a,  £01a. 
identity  and  genuineness  may  be  proved  by  parol,  203a. 
in  foreign  countries,  when  proved  by  parol,  205. 
parol  evidence  as  to  admissions  concerning,  207. 

conflict   as  to   the  rule,   208. 
letter-press  copies  and  photographs  of,  not  best  evidence,  209. 
duplicates  and  triplicates  of,  primary  evidence,  209,  225. 
in  counterpart,  rule  as  to  best  evidence,  209. 
best  evidence  as  to  contents  of,  when  lost,  212,  216. 

when  beyond  jurisdiction  of  court,  217. 
destruction  or  abstraction  of,  217b. 

preponderance  of  proof   sufficient  to  prove  contents  of,  when  lost,   227. 
secondary  evidence  of,  after  failure  to  produce  on  notice,  217,  222. 
where  production  cannot  be  compelled,  217a. 
mutilation  of,  217b,  u..  16.  ', 

involved  in  action :  presumed  to  be  in  court,  219. 
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DOCUMENTS   (Continued). 

copy  not  admissible,  when  original  at  hand,   222. 
notice  to  produce,  when  not  necessary,  223,  224. 
not  made  evidence  by  notice  to  produce,  226. 

right  to  inspect,  then  refuse  to  introduce,  22S. 
rule  as  to  cross-examination  as  to  writings,  231. 

effect  of  statute  In  England,  231. 

rule  in  America,  231. 
ancient.     See  Ancient  Documents,  308-309. 
lost.    See  Lost  Instruments. 

DOMICILE,  declarations  as  to,  as  part  of  res  gestae,  347. 

DONOB  AND  DONEE,  admissions  afCeeting,  247. 

DOUBT,  reasonable,  benefit  of,  195. 
in  civil  cases,  192,  195. 

DRUGS,  expert  testimony  as  to  poisons,  379. 

DUE   CAEB,  when   presumed,   185. 

DUPLICATES  OK  TRIPLICATES,  each  primary  evidence,  209,  225. 

DURESS,  admissions  made  under,  296. 

DUTY.     See    Fiduciary  Relations. 

opinions  as  to.     See  Expert  Testimony. 

DYING  DECLARATIONS,  admissibility  of,  331-335. 
defined,  331. 
must  relate  to  homicide,  331-333. 

death  of  deceased  to  be  substance,  331-333. 

mere  statements  of  opinion  inadmissible,  334. 
limitations   to   be   carefully   observed,   331-333. 
to  be  in  expectation  of  impending  death,  332. 
death,  when  to  occur,  332. 
recovery,  slight  hope  of,  332. 
prior  hope  of  recovery  abandoned,  332. 
subsequent  hope  of  recovery,  332. 

expectation  of  impending  death,  question  for  court,  332. 
such  fact  need  not  appear  from  declaration  itself,  332. 
declarant  must  Iiave  been  competent  to  testify,  333. 
of  those  rendered  incompetent  by  infamy,  333. 

by  want  of  religious  belief  and  understanding,  or  insanity,  333. 
of  husband  and  wife  competent  against  each  other,  333. 
moist  be  confined  to  the  homicide,  334. 

when  competent  as  part  of  res  gestae,  334. 
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DYING  DECLAEATlbNS  (Continued). 

form  of  the  declaration,  334. 

general  rules,  334. 
made  orally,  in  \vriting  or  by  means  of  signs,  335. 
drawn  out  by  leading  questions,  335. 
as  to  right  "to  meet  witnesses  face  to  face/'  335. 


DYNAMITERS,  as  experts,  386. 


E 


EJECTMENT,   declarations  of  one  in  possession,  when  admissible  in  action 
of,  352. 
from  train,  burden  of  proof  as  to,  178. 

ELECTRIC  WIRES,  damage  from  falling  of,  burden  of  proof,  184. 

ELECTRICAL  ENGINEERS,  as  experts,  384. 

EMINENT  DOMAIN.     See  Condemnation  Proceedings. 
opinion  as  to  value  of  lands  taken,  388. 

EMPLOYEES  AND  SERVANTS,  admissions  by,  256d,  351. 

ENGINEERS,  as  experts,  381,  384. 

ENLISTMENT  OF  SOLDIERS,  best  evidence  of,  200a. 

ENTRIES  IN  BOOKS.     See  Books  of  Accounts;  Documents;  Records. 
of  birth,  marriages  and  deaths,  'S16. 

when  competent  to  prove  matters  of  pedigree.     See  Pedigree,  316. 
by  deceased  persons  in  course  of  business,  319,  320. 
when   admissible,  319. 
theory  on  which  admitted,  319. 
to  be  contemporaneous,  319. 

to  be  made  by  those  having  personal  knowledge  of  facts,  319. 
admissible  as  being  so  made,  and  not  as  against  interest,  319. 
the  American  rule,  819. 
illustrations  of  the  rule,  319. 

principle   extended  to   declarations   hy  persons  still   Ivoirog,   320. 
when  entry  natural  concomitant  of  transaction,  320. 
made  by  persons,  since  become  insane,  320. 
beyond  jurisdiction  of  court,  320'. 

such  fact  must  be  established,  320. 
temporary  absence  insufficient,   320, 
living,  when  authenticated,  320. 
recollection  of  facts  recorded,  not  necessary,  320,  331, 
entries  by  bank  clerks,  321. 
attesting  witness  to  will,  321, 
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ENTEIES  IN"  BOOKS  (Continued) 

admusibility  of  entries  made  by  party  himself,  322. 
when  part   of  res  gestae,   322. 

though  made  in  respect  to  party's  own  business,  322. 
no  mode  of  entry  prescribed,  322. 
such  entries,  how  authenticated,  322. 
admissible  now  in  most  states  by  statute,  322. 
refreshing  the  memory  by  entries,  322. 

ENTRY  ON  LAND,  under  contract.     See  Estoppel,  285. 

.EQUITY.     See  Judgments;,  Mistake;  Moktgaqes, 
amendments,  liberal  rule  in,  as  to,  331. 

ESCAPE,  attempt  to,  as  admission  of  guilt,  287. 

ESTOPPEL,  acts  of  persons  in  privity  may  constitute,  240. 
tenant   cannot   deny   title   of  landlord,   2-43.. 
as  to  questioning  conclusiveness  of  award,  when,  264. 
estoppel  by  conduct  or  acts. 

as  an  admission,  when  not  rebuttable,  275. 

the  rule  as  stated  by  Stephen  and  Lord  Denman,  275. 
where  one  acquiesces  in  sale  or  transfer  of  property,  275. 
adopts  signature,  Isnowing  it  to  be  forged,  275. 
conceals  existence  of  mortgage,  275. 
leads  public  to  believe  that  he  has  dedicated  land,  275. 
as  to  erection  of  improvements  on  his  land,  etc.,  275,  278. 

as  to  streets  and  ways  shown  on  maps  or  on  the  ground,  275. 
other  illustrations,  275. 
when  corporation   estopped  to  deny  its  own  existence,  276. 
■when  others  estopped  to  deny  same,  276. 
other  illustrations,  276. 

when  one  estopped  to  deny  existence  of  partnership,  276a. 
Lord  Esher's  epitome  of  the  law  of  estoppel  by  conduct,  276a. 
of  copartners,  276a.     See  Partners. 
of  husband  and  wife,  276a. 

cohabitation,  estops  parties  to  deny  marriage,  when,  276a. 
but  under  certain  circumstances  not  between  parties,  276a. 
by  recognition  of  third  parties,  276a. 
estoppel  does  not  arise  without  fault,  277,  278. 

when  admissions  are  in  good  faith  and  by  mistake,  277. 
effect  of  knowledge,  actual  or  constructive,  of  facts,  277,  278. 
erection    of   improvements,    278. 
acquiescence  in  boundary  lines,  278. 

acquiescence  in  sale  of  property,  278. 
as  between  licensor  and  licensee,  278. 
third  person  may  not  benefit  from  acts  of  parties  inter  se,  278-289. 
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ESTOPPEL  (Continued). 

act  must  he  calculated  to  and  actually  mislead,  279. 

need  not  be  actual  design  to  mislead,  279. 

want  of  knowledge  by  injured  party,  279. 

proof  of  intent  to  mislead  either  direct  or  presumptive,  279. 
benefit  of,  ly  whom  claimed,  278,  280. 

mere  stranger  not  entitled  to  benefit  or  liable  to  be  affected,  280. 

declaration  of  intention  as  opposed  to  assertion  of  a  fact,  280. 
of  general   and   notorious   character,   280. 
i«  pais,  operates  in  favor  of  whom,  280. 

limited  generally  to  parties  and  privies,  280. 

limited  to  specific  capacity  assumed,  280. 

illustrations,  280. 
by  deed,  281. 

effect  given  to  statements  in  deeds,  illustrations,  281. 

definition  of,  281. 

no  man  allowed  to   dispute  his  own  jdeed,  281. 

recitals  in  deeds,  281. 

grantor,  grantee,  surety,  281. 

deeds  made  to  replace  defective  ones,  281. 

distinction  between  mistake  of  parties  and  mistake  of  lots,  281. 

illustrations,  281. 
as  to   title  subsequently  acquired,  282. 
benefit  of,  by  whom  claimed,  282. 

mutuality,  282. 

privies,  strangers  to  the  transaction,  282. 

collateral   action,    282. 

debtor  and  creditor,  282. 
grantee   may   assert   title,  not  acquired  from  grantor,   282. 
grantee  may  "fortify"  title,  282. 

but  not  to  avoid  payment  of  purchase  price,  282. 
qualifications  of  general  rule,  283. 

general  recitals  not  as  conclusive  as  specific  ones,  283. 

general     contractual  recitals,  283. 

recital  of  mortgage  as  lien,  283. 

recitals  by  corporations  as  to   performaneg  of  conditions,   283, 
deed   must  have   been   delivered,  283. 

valid  in  every  way,  283. 
must  be  by  parties  sui  juris,  283. 

married  women,  283. 

licensor  and  licensee,  283. 

infants,  283. 
where  the  truth  appears  on  faee  of  writing,  283. 

conflicting  recitals,   283. 

recitals  inserted  by  fraud,  283. 
as  between  landlord  and  tenant,  284. 
fgudaZ  origin  of  rule,  284. 
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ESTOPPEL  (Continued), 
payment   of   rent,   284. 

estops  from  denying  relationship,  284. 

what  rights   preserved  to   tenant,   284. 
on  eviction  by  title    paramount,  284. 

where  lease  void  as  contrary  to  public  policy,  284. 

where  lease  otherwise  void,  284. 

tenant  may  show  fraud,  duress,  mistake,  284. 
as  between  others  holding  subordinate  title,  bailees,  etc.,  285. 
licensee  estopped  to  question  licensor's  title,  285. 
validity  of  patent,  who  estopped  to  deny,  285. 
agents,  when  estopped  to  deny  rights  of  principal,  285. 
bailee  cannot  deny  title  of  bailor,  when,  285. 

qualification  of  the  rule,  285. 
entry  on  land  under  contract  to  purchase,  285. 
acceptor   of  bill  of  exchange  estopped  to  deny   what   facts,   286. 

genuineness  of  signaturp,  286. 

but  not  genuineness  of  rest  of  bill,  286. 
or  title  of  holder,  286. 

ESTOVER,  right  of,  shown,  301,  n.  5. 

EVIDENCE,  slight,  when  suflicient  to  show  possession  of  document  with  op- 
ponent, 218. 
to  prove  relationship,  313. 
admissibility,  though  wrongly  obtained,  287,  n.  9. 

EXCAVATION,  subsequent  filling  in  as  admission  of  negligence,  288. 

EXCHANGE,  bills  of.     See  Negotiable  Paper. 

EXCLAMATIONS,  as  part  of  res  gestae,  349. 
change  from  to  narrative,  349. 

EXECUTION,  best  evidence  of  levy  of,  200a. 

EXECUTOR    AND    ADMINISTRATOR,    admissions    of    dfeceased    received 

against,  242. 
admissions  of,  do  not  bind  heirs  or  corepresentatives,  253. 

aliter,  if  part  of  res  gestae,  253. 
not  bound  by  admissions  of  heir,  253. 

EXONERATION  OF  CARRIER,  burden  of  proof  of,  182. 

EXPECTATION  OF  LIFE,  in  dyiug  declarations,  332. 

EXPERT  EVIDENCE.     See  Expert  Testimony,  367-393. 

.EXl'KRTS.      See  Expert  Testimony,  367-392. 
opinions  of,  when  not  proved  by  hearsay,  297. 
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EXPERT  TESTIMONY,  admissible  upon  what  subjects  in  general,  359. 
grounds  of  admission,  367. 
who  are  qualified  so  to  testify,  367, 
qualifications  of  expert,  368. 
how   acquired,   368. 

by  experience,  368. 
by  study,  368. 
definitions   of   expert,   368. 
of  physicians,  generally,  368. 
of  lawyers,  generally,  368. 
mere  opportunity,  insufficient,  368. 
general  knowledge  of  department  of  specialty,  368. 
preliminary  questions  for  court,  369. 
witness  himself  must  be  examined,  369. 
mode  of  proving,  369. 

matter  of  discretion  for  court,  369. 
conflict  upon  this  point,  369. 
preliminary  cross-examination  permissible,  369. 
full,  cross-examination  to  determine  weight,  369. 
mode  of  examination,  370,  371. 

hypothetical  questions.     See  Hypothetical  Questions^  370,  371. 

general  rules.  .  ■  ' 

expert  not  to  decide  questions  of  fact,  372. 

nor  pass  on  preponderance  of  testimony,  372. 

nor  found  his  opinion  on  part  of  it,  372,  374. 

nor  usurp  province  of  judge,  372,  373,  376,  380. 

courts  disposed  to  restrict  expert  testimony  within  strict  bounds  of 
necessity,  372. 

unskilled  jurors  better  than  biased  experts,  372. 

illustrations,  372,  n.  29. 

proper   object   of  questions   to   experts,   373. 
opinions  based  on  testimony  hea/rd  or  read,  374. 
depositions  or  testimony  given,  374. 
admissible  only  where  no  conflict  in  such  testimony,  374. 
permissible   only   to   experts,   374. 
opinion  cannot  be  given  on  another's  opinion,  374. 
summary  of  objections  to  that  form  of  question,  374. 
when  based  on  part  of  the  testimony,  372,  374. 
opinions  iased  on  personal  knowledge,  375. 

questions  need  not  be  hypothetical  in  form,  375. 
such  as  physician  on  condition  of  patient,  375. 
other  illustrations,  375. 
basis  laid  by  stating  facts  known,  375. 
where    personal   knowledge    undisclosed,    375. 
conflict   thereon,   375. 


1024 


INDEX. 


[References  are  to  Sections.] 

EXPEET  TESTIMONY   (Continued). 
opinions  hosed  on  hearsay,  376. 

not  permitted  to  consider  unsworn  statements  gleaned  apart  from  the 
trial,  376. 
as  to  conclusions  of  law,  376. 
possession,   376. 

common  convenience  of  highway,   376. 
partition   fence,   376. 
partnership,  376. 
ownership,  376. 
as  to   questions  of  morals,   376. 
or  matters  of  speculation,  376. 
or  agreement  with'  other  opinions,  376. 

as  to  particular  subjects. 

by  physicians  and  surgeons,  368,  378. 

what   questions   proper,   378. 

qjialification,  378. 

in    mental    eases,    378. 

alienists  and  general  practitioner?,   378. 

veterinary  surgeons,  378. 

as  to  poisons,  379. 

practical  experience  requisite,  37tL 
hy  chemists,  361,  379. 

as  to  blood  stains,  361. 

as  to  poisons,  379. 
of  mechanics  and  m/ichinists,  380. 
of  artisans,   380. 
illustrations,  380. 

as  to  railroads  and  their  management,  381. 
as  to  electric  street-cars,  381. 

when   competent,   381. 

illustrations,  381. 

not  competent  as  to  negligence,  381. 

nor  to  usurp  province  ot  jury,  381. 
as  to  agricuHure,  382. 

when  competent,  382. 
with    regard   to    fences,    882. 

noxious  weeds,  382. 

milk,  382. 

fruit,   382. 

stock  and  their  diseases,  382. 

draining,   382. 

time   for  setting   fires,   382. 

generally,   382. 
as  to  insurance  matters,  383. 

when  competent,  383. 
illustrations,  383. 
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BXPEBT  TESTIMONY  (Continued). 

qualification  of  witness,  383. 
as  to  increase  of  risks,  383. 
questions  as  to  which  there  is  conflict,  383. 
ty  surveyors,  384. 

when  competent,  384. 
not  to  construe  deeds,  384. 
hy  engineers,  384. 
by  civil  engineers,  384. 

when  competent,  illustratioiis,  384. 
by  electrical  engineers,  384. 
by  miners,  384. 
by  nautical  men,  385. 

when  competent,  385. 
to  what  limited,  385. 
qualification  of  expert,  385. 
miscellaneous  ilhistrations ,  386. 
by  millwrights,  millers,  386. 
as  to  guarding  mill  saws,  386. 
by  computers,  386. 
by  artists,  photographers,  386. 
by  telegraphists,  386. 
by  dynamiters,  386. 
by  stock  shippers,  386. 
by  merchants,  386. 
by  packers,  386. 

as  to  writings  of  illiterates  and  others,  386. 
as  to  judging  distance  of  shot  by  powder  marks,  386. 
as  to  number  of  men  required  to  unload  timber-ear  when  timber  and 
car  both  covered  with  ice,  386.' 
as  to  values,  387. 

of  land  and  personalty,  provable  by  experts,  387. 
elements  and  tests,  387. 
qualifications  of  such  experts,  387. 

not  necessary  to  have  seen  property,  387. 
'how  knowledge  gained,  387. 
essentials  of  such  knowledge,  387. 
discretion  of  court,  387. 
of  services,  387. 

by  lawyers,  physicians,  nurses,  artists,  authors,  387. 
effect  of  such  testimony,  387. 
OS  io  amount  of  damages,  388. 
usually  incompetent,  388. 
conflict  in  condemnation  proceedings,  388. 
as  to  personal  property  inadmissible,  388. 
cross-examination  of  experts,  389. 
latitude  allowed,  389. 
Evidence  II — 63 
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EXPEET  TESTIMONY  (Continuea). 

reason  therefor,  389. 

open  to  every  relevant  inquirj,  389. 

illustration,  hypothetical  cases,  as  to  which  no  evidence  given,  389. 

matter  rests  in  discretion  of  court,  389. 
infirmity  of,  390,  391. 

severe  strictures  on,  390,  391. 

compensation  of  experts,  390. 
received  with  caution,  391. 
when  valuable,  392. 
must  be  considered  by  jury,  392. 
opinion  fails  if  any  of  the  supporting  facts  fail,  392. 

EXPLANATION  of  documents  by  parol.     See  Parol  Evidence  to  Explain 
Weitings. 
false  or  deceptive,  as  admission  of  guilt,  287. 

EXPLANATORY  STATEMENTS,  part  received,  rest  admissible,  293-295. 
admissions  without  opportunity  to  make,  296. 

EXPRESSIONS,  a£  to  bodily  feelings.     See  Bodily  Feelings,  349. 


F 

FABRICATION  of  evidence,  as  admission  of  guilt,  287. 

FACT.     See  Phovinoe  or  Judge  and  Jdby. 

which  lies  peculiarly  in  knowledge  of  party,  181. 
ejspert  not  to  decide  questions  of,  372,  373. 

FACTOR.    See  Agent. 

FALSE  IMPRISONMENT,  burden  of  proof,  as  to,  178,  n.  34. 

FALSE  REPRESENTATIONS,  in  civil  cases,  amount  of  proof  as  to,  195. 
declarations  as  to,  wh&n  admissible,  350. 

FAMILY.  See  Heirs;  Husband  and  Wife. 
conduct  of,  in  matters  of  insanity,  298. 
of  pedigree,  315. 

FAMILY  BIBLE,  entries  in,  as  matters  of  pedigree,  316. 

FAMILY  PORTRAITS,  inscription  on,  as  to  matters  of  pedigree,  316. 

FAMILY  RECOGNITION  of  writings  in  pedigree  cases,  316. 

FARMERS,  as  experts  in  agriculture,  382. 

FEELINGS.    Se«  Bodily  Feelings. 


INDEX.  1027 

[References  are  to  Sections.] 
FEME  COVERT.    See  Husband  and  Wife. 

FERRY,  right  of,  provable  by  hearsay,  301. 

FIDUCIARY  RELATIONS.     See  Agent;  Ati-obney;  Bxectjtok  and  Admim- 
isteatob;   Guabdian;   Pastners;   Trustee. 
burden  of  proof  on  those  acting  in,  190. 
where  writer  of  will  is  legatee,  etc.,  191. 

FIRE,  burden   in  actions  against  common  carriers  for  setting,  189, 

FIRE  LIMITS  of  city,  best  evidence  of,  200a. 

FIRM.     See  Paetnebs. 

FIRM  BOOKS  as  admissions,  271. 

FLAGS,  inscriptions  on,  evidence  of,  205b. 

PLIGH.T,  as  admission  of  guilt,  287. 

FOREIGN  LAWS.     See  Laws  op  Foreign  Counteies. 

FOREIGN  RECORDS,  how  proved.    See  Judgments;  Records  of  Courts. 

FORGOTTEN  FACTS.     See  Refeeshing  Memory. 

FORMER  OWNER,  admissions  of.     See  Admissions,  244-247. 

FORMER  RECOVERY,  best  evidence  of,  200a. 

FORMER  TRIAL,  admissions  at,  236,  n.  40. 

testimony  taken  at,  when  admissible.     See  Attorney,  258,  259;  Heabsat 
Evidence,  336-343. 

FRAUD,  burden  of  proof  on  one  asserting,  179,  n.  38,  192. 
amount  of  proof  of,  192. 
proof  of  may  be  circumstantial,  192. 
statutes   creating  presumption   of  when,   196. 

FUNCTIONS  OF  JUDGE  AND  JURY.    See  Province  of  Judge  and  Jury. 

G 

GAMBLING,  statute  as  to  burden  of  proof  in  prosecution  for,  196.' 

GENERAL  INTEREST,  hearsay   relating  to,  when  admissible.     See  Hearsay 
Evidence,  301,  302. 

GENERAL  RECITALS  in  instruments,  effect  as  estoppel,  283. 

GESTURE,  dying  declarations  made  by,  335. 
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GRANTEE    may   assert   title    not    acquired    from    grantor,    when,    282.     See 
Admissions,  239-241. 

GEANTOE,  declarations  of,  as  against  grantee.     See  Admissions,  239-241. 
illustrations  of  the  rule,  240. 
limitations  of  the  rule,  241. 
estoppel  to  deny  recitals  in  deed,  281,  288. 
in  possession,  declaration  of,  352. 

GEAVESTONES,  inscription  on,  to  prove  pedigree,  316. 

GE0AN8,  as  part  of  res  gestae,  349. 

GE08S  NEGLIGENCE.     See  Negligence. 

GUAEDIAN    and  ward,  transactions  between,  burden  of  proof,  190. 
admissions  by,  266. 
declarations  of,  as  part  of  res  gestae,  266,  351. 

GUEST,  burden  of  proof  in  loss  of  goods,  187. 

GUILT,  proof  of,  when  in  issue  in  civil  cases,  195. 
admission  of,  from  conduct,  287. 


HANDBILLS,  as  admissions,  270. 

HANDWEITING,*  parol  proof  of  genuineness  of,  203a. 

proof  of  telegram  by  proving,  210. 

proof  of,  of  deceased  person  to  admit  entries  by,  in  due  course  of  busi- 
ness, 320. 

opinions  of  ordinary  witnesses  as  to,  366. 

of  experts  as  to  deciphering  and  identifying  writing  and  marks,  386. 
of  illiterate  persons,  386. 

HEALTH,  condition  of,  when  shown  by  declarations,  349. 

HEAESAY  EVIDENCE,  not  admitted  to  prove  loss  of  writing,  216. 
declarations  of  officers  of  public  corporations,  when  are,  267. 
defined,  297. 
reasons  for  its  exclusion,  297. 

mode  of  exclusion,  297. 

application  to  strike  when  discovered,  297. 

excluded  even  where  no  better  evidence,  297. 

where  not  objected  to,  297. 

presumption  of  testimony  from  own  knowledge,  297. 


*Expert  testimony  as  to  handwriting  is  dealt  with  under  the  head  of  docu- 
mentary evidence  in  chapters  16  and  17,  post. 
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H'EARSAT  EVIDENCE  (Continued), 
illustrations  of,  297a. 
may  relate  to  what  is  done,  written  or  said,  298. 

and  to  what  is  printed,  298. 

hearsay  twice  removed,  298. 

official  records,  298. 

letters  addressed  to  a  deceased  testator,  298. 

mere  acts  of  stranger  warrant  no  inference,  298. 

where  witness  can  also  testify  of  his  own  knowledge,  298. 
may  include  things  stated  under  oath  or  against  interest,  299. 

voluntary  affidavit  of  ex  parte  deposition,  299. 

juror's  affidavit  after  trial,  299. 

answers  to  interrogatories,  299. 

power  of  court  to  strike  out,  299. 
When  apparently  contrary  to  interest  of  declarant,  299. 
statements  apparently  hearsay  may  be  origiTial  evidence,  300. 
whether  things  were  written  or  spoken,  300. 

slander  or  libel,  300. 

proof  of  good  faith  in  mitigation  of  damages,  300. 
statements  material  to  show  knowledge  or  information,  300. 

calling  attention  of  defendant's  workmen  to  impending  danger,  300. 

malicious  prosecution,  300. 

proof  of  parol  contract  by  third  person,  300. 

proof  of  searoh  for  one  missing,  300. 

cases  of  self-defense,  reputed  ownership,  300. 

proof  of  age,  date  of  birth,  300. 

other  illustrations,  300. 

exceptions. 

matters  of  public  and  general  interest,  301,  302. 

restricted  to  declarations  of  deceased  persons,  301. 
to  and  against  ancient  rights,  301. 
facts  to  whict  reputation  or  tradition  applies,  301. 
facts  of  giwisi-public  nature,  301. 
when  admission  justified,  301. 
reasons  for  rule,  301. 
loss  of  original  plan  of  city,  301. 
illustrations,  301. 
public  and  merely  general  rights  distinguished,  303. 

necessity  for  showing  declarant's  means  of  knowledge,  302. 
burial  of  muniments  of  title,  302. 
no  licenses  granted  for  many  years  in  county,  302. 
as  to  boundaries.     See  BouNDAEres,  303-307. 
ancient  documents,  in  support  of  possession,  308. 
difficulty  of  furnishing  strict  proof  of,  308. 
effect  of  recitals,  308. 
on  lost  deeds,  308. 
custody,    308. 
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HEARSAY  EVIDENCE  (Continued) . 

rule  for  admission,  308. 

possession  or  other  corroboration  imperative^  308. 

genuineness  may  be  shown  by  other  facts  as  well  as  possession,  308. 

what  term  "ancient  document"  includes,  308. 

illustrations,  308. 

copies  of  ancient  documents,  308a. 

distinction  between  recent  and  ancient  copies,  208a. 

record  copies,   308a. 
documents  to  come  from,  the  •proper  custody,  309. 

test  as  to  what  is,  309. 

connection  between  possession  and  persons  interested,  309. 

lease  in  lessor's  possession,   309. 

lease  in  lessee's  possession,  309. 

will  improved  in  possession  of  testator's  son,  309. 

mode  of  proof  of,  309. 
effect  of  modern  enjoyment,  309. 

declarations  WMSt  liave  heen  made  'before  controversy  arose,  310,  311, 
the  test  of  ante  litem  motam,  310. 
reason  for  it,  310. 

declarations  made  before  and  repeated  after,  310. 
summary  of  requisites,  310. 
meaning  of  the  rule,  311. 
meaning  of  lis  mota,  311. 
limitation  to  particular  subject,  311. 
its  appHoation  to  matters  of  pedigree,  311. 
as  to  questions  of  pedigree.     See  Pedigbee,  312-318. 
entries  in  books  as  part  of  res  gestae.     See  Ektbies,  319-323. 

by  persons  still  living.     See  Entries,  320,  321. 

by  party  in  course  of  business,  322. 
part  of  res  gestae,  322. 

by  deceased  person  against  interest.     See  Deceased  Persons,  323-330. 
dying  declarations.     See  Dying  Declasations,  331-335. 

exceptions  as  to  deceased  witnesses. 

testimony  taken  in  former  action  or  trial,  336. 

where  witness  dead  and  parties  and  issue  same,  336. 

where  valid  reason  exists  for  his  nonproduetion,  336. 

when  testimony  can  be  substantially  reproduced,  336. 

practice  in  federal  courts,  336,  n.  63. 

exact   identity  of  parties  not  necessary,  337. 

explanation  of  "former  action  or  trial,"  337. 

precise   nominal   identity  not   indispensable,   337. 

general  rule  as  to  conditions,  337. 

privity  of  interest  sufficient,  illustrations,  337. 
parties  should  he  substantially  same  or  in  privity,  338. 

other  parties  to  record,  338. 

tenants  in  common,  executor  and  devisee,  heir  and  administrator,  338. 
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HEARSAY  EVIDENCE  (Continued). 

codefendants,  338. 

illustrations,   338. 
form  of  proceedings  may  he  different,  339. 

any  former  trial,  339. 

plaintiff  in  one  action,  defendant  in  another,  339. 

testimony  given  before  commissioners,  339. 
arbitrators,  339. 
coroners,  339. 

at  a  preliminary  hearing,  339. 
conflict  where  no  jurisdiction  at  first  trial,  339. 

where  both  testified  at  former  action  and  one  since  deceased,  339. 
opportunity  for  cross-examination  on  former  trial  essential,  340. 

privilege  waived  by  failure  to  cross-examine,  340. 

general  propositions  for  guidance,  340. 

actual  cross-examination  not  prerequisite,  340. 

the  opportunity  sufficient,  340. 

exception  thereto,  340. 
death  of  former  witness,   341. 

strict  rule  as  to,  in  England,  under  common  law,  341. 
relaxation  of  rule,  conflict  in  this  country  as  to,  341. 
physical,  menial  or  legal  incapacity  of  former  witness,  341a. 

where  witness  has  become  insane,  341,  341a. 

where  witness  regarded'as  mentally  dead,  341a. 

where  witness  unable  to  testify  from  sickness,  341a. 

where  witness  is  of  advanced  age,  341a. 

power  of  court  as  to  continuance,  341a. 

what  foundation  to  be  laid,  341a. 

as  to  nature  of  ailment,  etc.,  341a. 

effect  of  failure  of  witness  partially  or  wholly  to  recollect,  341a. 

witness  convicted  of  infamous  offense,  341a. 

is  kept  away  by  opposite  party,  341,  342. 
where  absent  from  state,  342,  342a. 

interrogatories  duly  crossed,  342. 

where  absent  from  county,  342. 

rule  in  Iowa,  342.    • 

where  witness  has  absconded,  342a. 

where  residence  cannot  be  ascertained,  342a. 

where  witness  is  beyond  sea,  342. 

where  deposition  might  have  been  taken,  342. 

temporary  absence,  342. 
sometimes  held  that  deposition  must  be  taken,  342,  342a. 
efforts  to  obtain  testimony  must  be  shown,  342,  342a, 
efforts  to  compel  his  attendance,  342. 
where  witness  in  court,  342. 

absence  through  connivance  of  opposite  party,  342a. 
absence  on  official  duty,  342a. 
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HEARSAY  EVIDENCE  Continued). 
power  of  court,  342a. 

discretion  of  court  not  reviewable  except  abused,  342a. 
burden  of  proof,  342a. 
the  rule  in  criminal  cases,  342b. 
mode  of  proving  former  testimony,  343. 

not  necessary  to  prove  exact  words,  343. 

substance,  not  legal  effect,  sufficient,  343. 

substance  of  whole  testimony  to  be  given,  343. 
existence  of  stenographic  notes  does  not,  exclude  oral  testimony,  343. 
what  may  be  used  to  refresh  memory  of  witnesses,  343. 

minutes  taken  by  judges,  attorneys,  stenographers  and  other  ofBeeis 
of  court,  343. 
by  stenographers  as  evidence,  343. 

bill  of  exceptions,  conflict  as  to,  343. 

affidavit  insufficient,  343. 

evidence  through  interpreter,  343. 

objections  not  raised  on  former  trial,  343. 

where  testimony  introduced  as  admission  against  party  making  it,  343. 
opinion  of  experts  based  on,  375. 

HEIRS,  estopped  by  admissions  of  ancestor,  242. 

not  bound  by  admissions  of  executor  or  administrator,  S53. 
aliter,  if  part  of  res  gestae,  25S. 

admissions  of,  as  against  executor  or  administrator,  253. 
admissions  of,  as  against  coheir,  253. 

HIGHWAY,  parol  proof  of  existence  of,  203a. 
evidence  of  subsequent  repairs,  288. 
public  character  of,  when  provable  by  hearsay,  301. 

HOMESTEAD,  burden  of  proof  of,  181. 

HOMICIDE,  confessions  of  deceased  as  to,,  received,  324,  n.  62. 

statements  of  others  that  they  committed  the,  mere  hearsay,  297. 

HORSE.     See  Animals. 

expert  testimony  as  to,  382. 
as  to  speed,  362. 

HOTEL-KEEPERS.     See  Innkeepers,  187. 

HOTEL  REGISTER,  best  evidence  of,  200a. 

HUSBAND  AND  WIPE,  transactions  between,  burden  of  proof,  190. 

no  presumption  of  undue  influence  from  bequests  of  one  to  the  other,  191. 
admissions  of,  260. 

dcelaratious  of,  when  competent  against  each  other,  260. 
when  part  of  res  gestae,  260. 
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HUSBAND  AND  WIFE   (Continued). 

each  may  act  as  agent  of  the  other,  260. 

authority  not  implied  from  marriage  alone,  260. 
except  in  cases  of  necessaries,  260. 

■when  presumption  of  agency  legally  raised,  260. 

agency  enforced  by  circumstances,  260. 

illustrations,  260. 

when  coparties,  260. 

admissions  of  wife  in  respect  to  her  own  property,  260. 
more  readily  inferred  than  in  case  of  other  persons,  261. 

if  within  the  scope  of  authority,  261. 

power  to  make  admissions  generally,  261. 
admissions  in  actions  for  ddvorce,  262. 

regard  to  be  had  to  state  being  interested  for  certain  purposes,  262. 

to  be  scrutinized  closely  in  such  cases,  262. 

when  testified  to  by  interested  parties,  262. 

when  uncorroborated,  262. 

when  by  the  paramour,  262. 
when  persons  estopped  to  deny  the  relation  of,  276a. 
dying  declarations  of  each,  as  against  other,  333. 

HYPOTHETICAL  QUESTIONS  in  examining  experts,  370. 
basis  of,  370,  371. 
should  not  be  put  to  nonexperts,  370. 
facts  which  testimony  tends  to  prove,  370. 
form  of,  370,  377. 

no  exclusive  formula,  377. 

formula  of  Shaw,  C.  J.,  377. 

other  formulae,  377. 

guides  for  framing  the  question,  377. 

in  personal  injury  cases,  377. 
to  be  based  on  proof,  371. 
substance  of,  371. 

need  not  include  theory  of  adversary,  371. 
each  side  uses  its  own,  371. 
may  be  based  on  what  facts,  371. 

need  not  include  aU,  371. 

other  cases  excluded,  377. 

test  of  propriety,  371. 

What  questions  should  be  rejected,  371. 

when  truth  of  facts  assumed  left  to  jury,  371. 

cross-examination  on,  371. 
length  of,  377. 

discretion  of  judge  as  to,  377. 

objection  to  must  be  specific,  .377. 
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IDENTITY   of  writing   may  he  proved  by  parol,  2a3a,  204. 
by  opinions  of  ordinary  witnesses,  361. 

substantial,  of  parties  and  issue  to  render  testimony  at  former  trial  ad- 
missible, 337,  338. 

ILLEGALITY,  burden  of  proof  as  to,  179,  u.  38, 

ILLEGITIMACY.     See  Legitimacy. 

declarations  of  deceased  person  as  to  own,  not  admissible,  312. 

ILLICIT  INTERCOURSE.     See  Bastardy. 
presumption  of  undue  influence  from,  191. 

ILLNESS.     See  Sickness. 

IMMUNE,  declaration  by  those  legally,  from  testifying,  323. 

IMPROVEMENTS,  erection  of,  owner  estopped  by,  when,  275,  278. 

INCAPACITY  OP  FORMER  WITNESS.     See  Hearsay  Evidence,  341a. 

INCOMPETENT  PERSONS,  declarations  by  those  mentally  or  physically,  323. 

INDEPENDENT  ADVICE,  transactions  of  fiduciary  nature,  190. 

INDEPENDENT  PAROL  CONTRACTS.     See  Parol  Evidence  to  Explain 
Writings. 

INDIRECT  EVIDENCE.     See  Circumstantial  Evidence. 

INDORSERS,  admissions  of  one  against  others,  253. 

INDORSEMENTS.     See  Negotiable  Paper. 

INFAMOUS  CRIME,  conviction  of  as  ground  for  admitting  testimony  taken 
at  former   trial,   341. 

INFANTS.     See  Children;  Witnesses. 

as  to  estoppel  of,  by  recitals  of   instruments,  283. 
why  dying  declarations  of,  incompetent,  333. 

INHABITANTS  OF  PUBLIC  CORPORATIONS,  declarationa  of,  when  ad- 
missible against  corporation,  267. 

INJURY.    See  Personal  Injury. 

INNKEEPERS,  burden  of  proof  as  to  loss  at  public  inn,  187. 
'  in  case  of  permanent  boarders,  187. 
presence  of  guest,  187. 
baggage  checks,  187. 
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INNOCEiSrCE,  presumption  of,  in  civil  cases,  195. 
admissions  of,  implied  from  conduct,  287. 

INQUEST  OF  CORONER,  testimony  given  at,  when  inadmissible  on  trial,  339. 

INSANE  PERSONS,  entries  made  by  persons  since  become  insane,  320. 
dying  declaration  of,  333. 
evidence  of  persons  since  become  insane,  341. 

INSANITY.     See  Sanity. 

burden  of  proof  as  to,  188. 
in  civil  cases,  188. 
in  criminal  cases,  188. 
in  probate  of  wills,  189. 

INSCRIPTIONS  on  walls,  flags,  stones,  banners,  and  notices  proved  by  parol, 
205-205b. 

INSOLVENT  BANKS,  statutory  burden  of  proof,  196. 

INSPECTION  OF  DOCUMENTS,  on  production  after  notice,  226. 
may  party  inspect  and  refuse  to  offer,  226. 

INSURANCE,  expert  testimony  as  to  matters  of,  383. 

INSURANCE  CASES,  burden  of  proof  as  to,  178,  179. 

when  defendant  has  right  to  open  and  close  in,  197,  n.  21. 
proofs  of  loss  in,  seoonda,ry  evidence  of  contents  of,  218. 
proofs  of  death,  as  admissions,  270. 

INSURANCE  POLICY,  best  evidence  of,  201a. 

admissions  as  aifeoting  assured  or  beneficiary,  238,  242. 

INTENTION    as  to  domicile,  not  provable  by  hearsay,  297. 
declarations  showing.     See  Declakations,  350. 

INTEREST,  as  affecting  admissions  of  one   not  a  party,  238. 
privity  of,  renders  admissions  competent,  239. 

grantor  and  grantee,  239. 
declarations  against.     See  Deceased  Peesons,  323-330. 
privity  of,  necessary  to  admit  testimony  from  former  trial,  337, 

INTERLINEATION.     See  Alteration. 

INTERPRETER.     See  Admissions,  265. 
admissions  by,  265. 

on  whom  binding,  265. 
not  necessarily  agent  of  the  one  calling  him,  265. 
when  he  is  such  agent,  265. 

an  officer  of  the  court  during  trial,  265. 

not   giving   true   translation,   265. 
testimony  at  former  trial  as  stated  by,  when  may  be  proved,  343. 
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INTEEROGATOBIES.     See  Depositions. 

INTESTA^TE,  admissions  of,  against  administrator,  242. 

INTOXICATING  LIQUOES,  burden  of  proof  in  prosecution  for  illegal  sale 
of,  196. 
admissions  made  under  influence  of,  296. 

INTOXICATION,  opinions  as  to,  360,  n.  9. 

INVOICE  OP  GOODS,  best  evidence  as  to,  201a. 

ISSUE,  form  of,  as  affecting  burden  of  proof,  180. 
in  former  suit,  parol  proof  of,  203a. 
substance  of.     See  Substance  of  the  Issue,  232-234. 
same,  to  admit  testimony  from  former  trial,  336. 
substantial  identity  of,  to  render  testimony  at  former  trial  admissible,  338. 


JOINT  CONTE.ACTOES.     See  Contbactors. 
admission  by  one  against  others,  252. 

JOINT  6EANT0ES,  admissions  of  one  bind  others,  S52. 

JOINT  MAKEE8  of  note,  admissions  of,  252. 

JOINT  OWNERSHIP  of  automobiles,  203a. 

JOINT  PXJECHASEES,  admissions  of,  252. 

JUDGE,  province  of,  as  to  granting  the  right  to  open  and  close,  198. 
notes  of  testimony  taken  by,  inadmissible,  343. 
used  to  refresh  memory,  343. 

JUDGMENTS,  best  evidence  of,  2-OOa. 
when  lost,  212. 
payment  of,  prorable  by  parol,  203a. 

JUDICIAL  DISCEETION.     See  Discretion  op  Court. 

JUDICIAL  PROCEEDINGS.     See  Judgments;  Records  of  Courts. 
b«st  evidence  of,  200a. 
no  admission  implied  from  silence  at,  270. 

JUDICIAL  RECORDS.    See  JuDSMiiNTs;  Records  of  Courts. 
best  evidence  of,  200a. 
wh«ii  lost,  212. 
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JURISDICTION.     See   Court;   Judgments. 

want  of,  as  defense,  when  gives  defendant  right  to  open  and  close,  197,  n. 

21. 
absence  from,  as  ground  for  admitting  testimony  taken  at  former  trial, 

341. 

JURISTS,  as  experts,  368. 

.TUS  TERTII,  in  bailment,  186. 

JUSTICE   OF  THE   PEACE,  parol  proof  that   one  taking   acknowledgment 
was  a,  205a. 


KNOWLEDGE,  burden  of  proof  as  to  facts  peculiarly  within.    See  Burden 
OP  Pkoof,  181-187. 
subsequent  repairs  as  admission  of,  288. 
admissions  made  without  personal,  296. 
to  render  expert  competent,  363. 

L 

LADING.     See  Bill  or  Lading. 

LANDING,  hearsay  admissible  to  prove  right   of,  301. 

LANDLORD  AND  TENANT,  admissions  of  one  as  against  the  other,  243. 
tenant  cannot  dispute  title  of  landlord,  284. 

may  show  eviction  by  title  paramount,  284. 

that  the  lease  was  void  and  never  existed,  284. 

fraudulent  representations,  duress  or  mistake,  284. 
payment  of  rent  as  estoppel,  284. 
conduct  of,  as  an  admission,  287. 
declaration  of  tenant  as  against  landlord,  352. 

LANDS.     See  Conveyance;  Deeds;  Mortgages. 
expert  testimony  as  to,  382. 

LAW  OF  FOREIGN  COUNTRIES,  proved  by  lawyers  and  jurists,  368. 

LAWYERS.     See  Attorneys. 
as  experts  as  to  law,  368. 

as  to  ■\'alue  of  service,  387. 

I>EASES,  best  evidence  of,  201a. 

terms  of,  proof  of  by  admissions,  208. 
estoppel  as  to,  281. 

LEGACY.    See  Legatee;  Wills. 
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LEGAL  ADVISER.     See  Attorney. 

LEGAL  INCAPACITY  of  former  witness.     See  Heaesat  Evidence,  341a. 

LEGAL  TENDER.     See  Tender. 

LEGATEE,  admissions  afiEeeting  devisee  and,  253. 

LEGITIMACY,  declarations  of  deceased  parents  as  to,  312. 

LESSEE.     See  Landlord  and  Tenant;  Leases. 

LESSOR.     See  Landlord  and  Tenant;  Leases. 

LETTER-PRESS  COPIES,  when  not  admissible,  209. 
not  duplicate,  225. 
notice  to  produce,  225. 

LETTERS.     See  Admissions. 
best  evidence  of,  201a. 
proof  of  contents  by  admissions,  206,  208. 
notice  to  produce,  218. 
secondary  evidence  as  to  contents  of,  218. 
mode  of  cross-examination  as  to,  231. 
competent  as  admissions,   269. 

when  part  of  the  contract,  269. 
of  res  gestae,  269. 
written  to  a  party,  when  used  as  his  admissions,  269. 
failure  to  reply  to,  effect  of,  269,  289. 
not  generally  competent  for  the  party  writing,  269. 
presumption  from  possession  of,  269. 
as  offer  of  compromise,  not  admissible,  291. 
connected  admissions  in,  recs'ived  together,  294. 
when  hearsay,  298. 

not  evidence  of  sanity  of  party  addressed,  298. 
when  not  part  of  res  gestae,  348,  357. 

LETTERS  OF  ADMINISTRATION.     See  Executor  and  Administeator. 
best  evidence  of,  200a. 

LETTERS  PATENT.     See  Patent. 

LEVY  OE  EXECUTION,  best  evidence  of,  200a. 

LIBEL.     See  Slander. 

libelous  words  not  hearsay,  300. 

LICENSE,  burden  of  proof  as  to,  181. 

LICENSEES  estopped  to  question  title  of  licensors,  285. 
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LIEN,  setting  np  in  bailment  eases,  186. 

LIFE.     See  Bibth;  Death. 

presumption  as  to  love  of,  185. 

LIGHT  AND  DAEKNESS,  opinions  as  to,  360,  n.  9. 

LIMITATIONS,  STATUTE  OF.     See  Statutes  of  Limitations. 

LIS  MOTA,  defined,  311. 

what  necessary  for,  311. 

excludes  declarations  as  to  matters  o£  public  interest  and  pedigree,  311. 

LOCOMOTIVE,  burden  of  proof  as  to  fires  set  by,  184. 

LOST  DOCUMENTS.    See  Lost  Iksteuments. 

LOST  INSTRUMENTS.    See  Best  Evidence,  ai2-216,  227. 
best  evidence  of  the  contents  of,  212-216. 
search  necessary  to  admit  secondary  evidence,  213. 
mode  of  proving  loss,  216. 
hearsay  declarations  not  competent,  216. 

but  admissions  of  party  may  be  received,  216. 
affidavits  not  competent  to  prove  loss,  216. 
notice  to  produce,  218,  219. 

objects  and  requisites  of,  219,  220. 
contents  of,  proved  by  a  preponderance  of  evidence,  227. 
substance  of  such  docuijient  only  required,  227. 
admissions  having  reference  to,  242. 
contents  of,  not  provable  by  declarations  of  third  persons,  297. 

LUNACY.     See  Insanity. 

LUNATICS.     See  Insane  Persons. 

M 

MACHINEKT,  burden  of  proof  as  to,  183. 

subsequent  repair  as  admission  of  negligence,  288. 

MACHINISTS,  as  experts,  380. 

MADNESS.     See  Insanity. 

MAILING  LETTERS,  presumptions  from,  218. 

MAINTENANCE,  settling  account  for,  as  admission,  287, 

MAKER.     See  Negotiable  Paper. 

MALICIOUS  PROSECUTION,   statements  apparently  hearsay,  when  admis- 
sible in  action  for,  300. 
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MANUSCRIPT.     See  Documents;  Weitings. 

MAPS,  competent  as  admissions,  270,  307. 

to  prove  public  not  private  boundaries,  307. 

relaxation  of  rule  in  some  states,  307. 
must  first  be  proved  correct,  307. 

unless  ancient,  307. 
ancient,  evidence  of  what,  307. 
of  explorers,  307. 

MAERIAGE.     See  Husband  and  Wipe;  Legitimacy;  Pedigreb. 
settlement,  recitals  in,  to  prove  pedigree,  315. 
certificate,  recitals  in,  to  prove  pedigree,  315, 
entries  in  books  of,  316. 

MARRIED  "WOMEN.     See  Husband  and  Wife. 

as  to  estoppel  of,  by  recitals  in  instruments,  383. 

MASON,  as  an  expert,  380. 

MASTER  AND  SERVANT,  warranties  by  servant,  256. 
admissions  by  employees  and  servants,  256fl. 

declarations  of  servant  as  to  ownership  of  personal  property,  when   ad- 
missible,   351. 

MASTERS  OF  BOATS,  admissions  by,  256d. 

MATERIAL  ALTEBATION  of  writings.     See  Alteration. 

MATERIALITY.     See  Relevancy. 
of  variance,  234. 

MAXIMS. 

Allegans  contraria  non  est  aucKendus,  272,  n,  83. 

De  minimis  non  curat  lex,  191. 

Bi  incumiit  prohatio  qui  dicit,  non  qui  negat,  180. 

Expressio  imius,  exclusio  alterius,  191,  318. 

Odiosa  et  inhonesta  non  sunt  in  lege  pmesumenda,  192. 

Omne  sacramentum,  debet  esse  certae  scientiae,  359. 

Qui  facit  per  alium,  facit  per  se,  191,  210. 

Qui  non  negat  fatetur,  273. 

Qui  tacet  oonsentire  videtur,  289. 

Ses  ipsa  loquMw,  183,  184. 

Utile  non  debet  per  inulile   oitiari,   232. 

MEANS  OF  KNOWLEDGE.     See  Knowledge. 
as  to  boundaries,  303. 
of  expert,  363. 
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MECHANICS,  deceased,  admissibility  of  entries  by,  in  due  ,(50urse  «f  business, 

as  experts,  381. 

MEDICAL  MEN.    See  Physicians. 

MEETINGS,  records  of.     See  Minute-books  of  Coepobations  ;  -Beoords. 

MEMBERS   OP   FAMILY,   acts   and   declarations   of,    as   to   pedigre,e.'    See 
Pedigree,  313-316.  ' 

MEMORANDA,  best  evidence  of,  201.  .       , 

MENTAL   CONDITION,   in   personal  injury   cases,   349,   350.  ' 

opinions  of  ordinary  witnesses  as  to,  360,  n.  9.    ' 

MENTAL  FEELINGS,  declarations  to  show,  349a,  350.      ;    .  , .  ,.       •, 

MENTAL  INCAPACITY  of  former  witness.     See  Hearsay  Evidence,  341a. 

MERCHANTS,  as  experts,  382.  .    ;-  ",■.,       .j 

MESSAGES."  'See  Copies;  Documents;  Telegraics;  Telephone.     , ':.     ; 

telRgraphic,  how  proved,  ^2_10.  ._   ,     ...;:,; •     ,:  ,    , 

by  telephone,  how  proved,  211, 

MIDWIFE,   entry  by,   of  time  of   birth  admissible,   323.  ,   ^  •  ,,, 

MILLERS,  as  experts,  386.  no       '   ,! 

MILLWRIGHTS,  as  experts,  386. 

MINERS,  as  experts,  384. 

MINISTERS.     See  Clergymen. 

MINUTE-BOOKS  of  corporations,  admissions,  235,a.  ,         , 

MISREPRESENTATION,  as  element  of  estoppel,  275,  279.     ' 

MISTAKE.     See  Estoppel. 
i"  in  notice  to- prodiioe,  effect  of,  226;  '.  .  ,,  ;  ' 

in  pleadings,  effect  of  when  withdrawn,  274. 

MODIFICATION.     See  Alteration. 

MONEY,  effect  of  paying  money  into  court,  292. 

where  contract  is  illegal,  292.  •'    ^  \  ■"■  '  ■ 

MONEY  PAID,  bdrden  of  proof  of,  181.- 
Evidence  11-^66 
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MONlTMENTg/liest  evddenee  of  inscription  on,  205. 
inscription  on,  to   prove  pedigree,   315,   316. 
opinions  of  surveyors  as  to,  384. 

MORALS,  expert  testimony  on  questions  of,  376. 

MORTGAGES,  best  evidence  of,  201a. 
parol  proof  of  existence  of,  203a. 

when  grantee  iii  deed  is  estopped  to  question  validity  of,  281. 
admissions  affecting  parties,  243,  244. 

MOTIVE,  evidence  of,  when  inadmissible,  297. 
declarations   showing,   350. 
on  issue  of  fraud,  350. 

when  question  of  good  faith  or  prudent  action  involved,  350. 
of  bystanders,  350. 
in  cases  of  alienation  of  affections,  350. 

MUNICIPAL  CORPORATIONS,  bound  by  admissions  of  officers,  when,  267. 
best  evidence  of  'proceedings,  200a. 

MUNICIPAL  OFFICERS,  appointment  of,  when  presumed,  205. 
power  to  make  admissions  for  municipality,  267. 

MUNICIPALITIES,  inhabitants  of,  as  witnesses,  267. 
maps  of,  admdasiWe,  307.      ^ 

MUTILATION.    See  Documents. 


N 

NAME,  amendment  of  allegations  as  to,  233. 

living  under  assumed,  as  admission  of  guilt,  287. 

NARRATION  of  past  events,  when  hte^rsay,  345. 
as  distinguished  from  exclamation,  349. 

NAUTICAL  MEN,  as  experts,  385. 

NECESSARIES,  statements  of  wife  in  obtaining,  binding  on  busband,  260. 

NEGATIVE  ADMISSIONS.     See  Admissions,  287. 

NEGATIVE  ALLEGATIONS,  burden  may  be  on  one  asserting,  180. 

NEGLIGENCE,  presumption  of,  185. 
ra,ilroa,d  flres,  proof  of,  184, 

burden  of  proof  in  actions  for  loss  of  goods,  etc.,  182. 
must  be  proved.     See  Burden  op  Proof,  183-187,  192. 
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NEGLIGENCE  (Continued). 

proof  of,  prima  facie  case  sufficient,  183,  187. 

circumstances    may    afford,    186. 
as  to  contributory  negligence,  185. 

when  accident  raises  inference  of,  185. 
instinct  of  self-preservation,  185. 
of  bailees,  186. 
of  innkeepers,  187. 
not  shown  by  proof  of  repairs  since  accident,  288. 

conflict  as  to  this  rule,  288. 
such  evidence  admissible  for  some  purposes,  288. 
declarations  of  agents  of  corporations  to  show,  357. 
experts  not  to  decide  as  to,  372. 
opinions  of  experts  as  to,  381. 

NEGOTIABLE    PAPER.     See    Alteration;    Parol    Evidence  to    Explain 

Weitings. 
burden  of  proof,  177,  179. 

statutory  regulation  of  as  to  protests,  196, 
when  defendant  has  right  to  open  and  close  in  actions  on,  197. 
best  evidence  of,  201a. 
payment  of,  provable  by  parol,  203a. 
presentment  of  by  telephone,  211. 

secondary  evidence  of,  when  notice  to  produce  unnecessary,  223. 
oral  admissions  concerning,  236. 
declarations  of  former  owner,  247, 
iidmissions  of,  joint  makers,  253. 
admissions  of  indorsers,  253. 
acceptor  of,  estopped  to  deny  genuineness  of  signature,  286, 

and  competency  of  drawer,  286. 
but  not  want  of  genuineness  of  rest  of  instrument,  286. 

or  ather  names  or  title  of  holder,  286. 

NEGOTIATION.    See  Compeomise. 

NEIGHBOE8,  declarations  of,  as  to  matters  of  pedigree,  not  admissible,  312. 

NEWSPAPER,  best  evidence  of  contents  of,  201a. 

NEXT  BEST  EVIDENCE  RULE.     S«e  Secondary  Evidence. 

NOMINAL  PARTIES,  admissions  by,  237. 

NONEXISTENCE  OF  DOCUMENTS,  entries,  proof  of,  205b. 

NONEXPERT  WITNESS,  when  opinions  of,  competent.     See  Opinions,  360- 
366. 
hypothetical  questions,  should  not  be  asked,  370. 
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NONPRODUCTION  of  papers,  on  notice  to  produce,  effect  of,  223. 

NONEESIDENOE  of  witness.     See  Depositions;   Hearsay   Evidence,   341, 
342a. 

NONSUIT,  when  pleaded  to  former  recovery,  178. 
when  granted,  185. 

may  be  taken  on  stipulation  of  attorney,  257. 
granting  on  opening  statement  of  counsel,  257. 

NOTARY  PUBLIC,  deceased,  entries  made  by,  in  due  course  of  business,  319. 

NOTES  AND  BILLS.    See  Negotiabm;  Paper. 

NOTES  OP  TESTIMONY,  when  not  admissible,  343. 
to  refresh  memory,   343. 

NOTICE,  subsequent  repairs  as  admission  of,  288. 

NOTICE  OF  DISHONOR,  notice  to  produce  not  necessary,  224. 

NOTICE  TO  PRODUCE  DOCUMENTS.     See  Best  Evidence;  Copies;  Docu- 
ments;  Secondary  Evidence. 
when  necessary  to  admission  of  secondary  evidence  of  writing,  218,  222. 

effect  of,  218. 

possession  of  documents  by  one  served  with  notice  necessary,  218. 

letters,  deeds,  etc.,  218. 

canceled  mortgage,  218. 

such  possession,  when  shown,  presumed  to  continue,  218. 

illustrations  of  necessity  for  notice,  218. 
object  of  the  notice,  219. 

old   doctrine   that   notice    was    also    to    allow    adversary    to    prepare 
case  on  document,  219. 
when  subpoena  dtices  tecum  expedient,  221. 
time  of  serving  the  same,  219. 

when  document  in  court,  219. 

presumption  that  document  in  court,  219. 

or  easily  accessible,  219. 

rules  for  guidance,  219. 

further  examples  of  sufficient  notice,  219a. 
reqmsites  of  such  notice,  220.  ; 

efficacy  thereof,  220. 

single  notice  is  sufficient  ior  several  trials,  22(>.. 
even  if  in  different  courts,  220. 

must  clearly  designate  instrument,  220. 

mistakes  which  do  not  mislead  immaterial,  220. 

papers  covering  long  periods,  220. 

notice  must  not  be  "drag-net,"  220. 
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NOTICE  TO  PRODUCE  DOCUMENTS   (Continued). 

usually  in  writing,  220. 

oral,  Tare  and  inexpedient,   220. 

sufficiency  of  notice  question  for  the  court,  220. 
on  wliom  served,  218,  221. 

on  party,  221. 

when  in  doubt  as  to  real  party,  221. 

on  attorney  or  agent,  221.  ■  •;   ' 

where  party  out  of  state  but  attorney  within,  221. 

where  attorney  changed,  221. 

where  document  is  in  hands  of  third  person,  221. 

where  party  in  interest  not  party  to  the  record,  221.  •    :■  ■  • . 

where  adversaries  are  numerous,  221. 

on  person  having  control  of  document,  221.  i  •       :' 

comparative   diligence    required    to    produce    document    under    adver- 
sary's control  and  that  within  a  party's  own  power,  231. 
efect  of  nonproduotion  after  notice,  222. 

duties  of  the  respective  parties,  222. 

party  withholding  not  allowed  "to  speculate  on  chances,"  222. 
when  not  necessary,  323. 

when  the  proceeding  itself  notifies  that  production  necessary,  223, 

such  as  for  wrongful  detention  of  document,.  223. 

or  in  an  action  of  trover  for  a  written  instrument,  223. 

where  possession  wrongfully  obtjlined  by  adverse  party,  223. 

where  action  on  contract  consisting  of  orders  and  letters,  223. 

claim  ajid  demand  before  action  insufficient,  223. 

other  illustrations,  223. 

in  criminal  eases,  223. 

where  paper  mutilated,  223. 

where  paper  itself  is  a  notice,  2i24. 

where  loss  or  destruction  of  document. is  admitted,  224. 

where  party  testified  that  he  never  had  possession  of  document,  224. 

where  party  has  offered  to  produce  document,  234. 

where  document  is  mere  memorandum,  224. 

other  illustrations,  224. 

waiver  of  notice,  224. 

where  the  documents  are  duplicates,  225. 

where  it  is  a  recorded  deed,  225. 

letter-press  copies,  225. 

carbon  copies,  325. 

certified  copies,  225. 

prudence  of  notice  even  where  use  of  certified  copy  contcmplaterl,  325. 
effect  of  production  after  notice,  226. 

not  necessary  to  use  document  because  notice  given,  226. 

such  document  or  writing  riot  made  competent  as 'evidence,  226. 

generally  must  be  proved  in  ordinary  way,  226. 
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NOTICE  TO  PRODUCE  DOCUMENTS  (Continued). 
right  to  inspect  documents  produced,  226. 
■without  introducing  in  evidence,  226. 

conflict  as  to  right,  226. 
conditional  production,  226. 

NOTICE  TO  QUIT,  notice  bo  produce  not  necessary,  224. 

NURSES,  as  experts,  as  to  value  of  services,  387. 


OATH,  why  administered,  236. 

OBJECTION  TO  EVIDENCE  as  not  the  best  evidence,  202. 

OFFER  OP  JUDGMENT,  if  not  accepted,  not  admissible,  292. 

OFFERS  OP  COMPROMISE.     See  Compromise. 
oral  or  written,  291. 
not  generally  admissible,  291. 

especially  when  expressly  made  without  prejtidice,  291. 
admissions  aa  to  independent  facts,  illustrations,  291. 

OFFICE,  acting  in,  presumption  of  appointment  from,  287. 
prima  facie  proof  of  election  to,  what  is,  193. 

OFFICER,  presumption  from  acting  aa.     See  Presumptions,  287. 
conduct  as,   as  admission,   287. 

OFFICERS     OP     CORPORATION.     See     Admissions;     Corporate     Acts; 
Municipal  Officers. 
admissions  within  scope  of  authority,  267. 
when  declarations  of,  not  binding  on  corporations,  268. 
when  bound  by  admission  in  corporate  records,  270. 

OFFICIAL  APPOINTMENT,  parol  proof  of,  205. 

OLD  WRITINGS.     Se«  Anoient  Documents;  Documents;  WRiTiNoa. 

ONUS  PROBANDI.     See  Burden  op  Proof. 

OPEN  AND  CLOSE.     See  Burden  of  Paoor,'  197,  198. 
plaintiff  has  right  to,   197,   198. 
belongs  to  defendant,  when,  197,  198. 
matter  of  right,  197. 

role  not  changed  by  admissions  at  opening  of  trial,  197,  n.  11. 
when  not,  by  admission  in  answer,  198. 
when  defendant  has  right  to,  197. 
waiver  of  gpening  does  uut  waive  claim,  107,  n.  SI. 
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OPERATION  OF  RAILROADS,  expert  testimony  as  to,  381. 

OPINION  EVIDENCE.     See  Expert  Testimony;  Opinions. 

OPINIONS.    See  Expert  Testimony;  Witnesses. 
in  dying  declarations,  not  admissible,  334. 
of  witnesses  generally  inadmissible,  359. 

the  maxim,  "Omne  sacramentum  debet  esse  oertae  scientiae,"  359. 
facts,   not   opinions,   should   ordinarily  be   stated,   359. 
experts  and  ordinary  witnesses  may  both  give  opinion  evidence,  359. 
distinction  between,  359.  ' 

general  rule  governing,  359. 

exceptions  to  the  rule,  359.  ' 

ordinary  witnesses,  360-366. 
experts.     See  Expert  Testimony,  367-392. 
opinions  of  ordinary  witnesses,  when  competent,  360-366. 

not  as  to  matters  requiring  special  duty  and  skill,  360-362. 
on  size,  color  and  weight,  360. 
on  time  and  distance,  360. 
on  affectioii,  360. 
on  values,  360. 

on  soundness  of  animals,  360. 
general  propositions  laid  down  for  guidance,  360. 
as  to  temper  of  animals,  360,  n.  9. 
as  to  quantity,  light,  darkness,  360,  n.  9. 
as  to  state  of  weather,  360,  n.  9. 

as  to  temperature,  360,  n.  9. 

state  of  feeling,  360,  n.  9. 

appearance  of  persons  and  animals,  360,  n.  9. 
as  to  age,  reputation,  state  of  health,  360,  n.  9. 
as  to  physical  and  mental  condition,  360,  n.  9. 
as  to  intoxication,  etc.,  360,  u.  9. 
other  illustrations,  360,  n.  9. 

when  description  of  particulars  not  necessary,  361. 
as  to  identity,  361. 

of  persons,  animals,  things  and  handwriting,  360,  361. 

must  be  based  on  personal  knowledge,  361. 

by  voice,  361. 
as  to  speed  of  railway  trains,  362. 

of  authorities,  362. 

of  horses,  362. 
estimates  should  have  common  sense  basis,  362. 
as  to  values,  363. 

qualification  of  such  witnesses  as  to  such  facts,  363. 

question  for  court,  363. 

means  of  knowledge,  363. 

statement  thereof,  363. 
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OPINIONS   (Continuea). 

standard  from  which  fixed,  363. 

owner  may  testify,  363. 

valuation  of  services,  863. 
on  question  of  sanity,  364. 

conflict  as  to  rule,  364. 

must  be  based  on  personal  knowledge,  364. 

limitation  as  to  intimate  acquaintances  in  some  states,  364. 

object  of  stating  facts  on  which  opinion  of  insanity  based,  364. 

difficulty  in  sodomy,  364. 

no  need  for  grounds  of  opinion  that  another  is  sane,  364. 
on  sanity  in  will  cases,  365. 

the  responsibility  devolving  upon  subscribing  witnesses,  365. 

method  of  examinatipn,  365. 

limited  to  mental  capacity,,  365. 

capacity  to  make  will  not  within  witness'  province,  365. 

miscellaneous  illustrations,  366. 
,rul6  formulated  by  Poster,  C.  J.,  366. 
in  criminal  eases,  365. 

ORAL  TESTIMONY.     See  Paeol  Evidence  to  Explain  Writings. 
sometimes  the  best,  201a. 

ORDER  OF  PROOF,  right  to  begin  and  reply,  197. 
discretion  of  court  as  to,  254. 

ORDERS,  best  evidence  of,  200a. 
competent  as  admissions,  270. 

ORIGINAL  DOCUMENTS.     See  Best  Evidence. 

declarations  of  agents  within  scope  of  authority  are,  255. 
when  statements  apparently  hearsay  are,  300. 

OWNER,  not  affected  by  admissions  by  tenants  for  years,  243. 

OWNERSHIP,  best  evidence  of,  201a. 
parol  proof  of,  203a. 
cannot  be  proved  by  reputation,  297. 
cannot  be  proved  by  assessment-books,   297. 


PACKERS,  as  experts,  386. 

PAIN,  exclamation's  of,  as  part  of  res  gestae,' 34:9. 

PAPERS.     See  Alteration;   Best  Evidence;   Books  and  Papers;   Copies; 
Deeds;  Documents;  Handwriting;  Letters;  Writings. 
contents  of,  not  provable  by  hearsay,  297. 
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PARDON,  best  evidence  of,  200a. 

PARENT  AND  CHILD,  transactions  between,  burden  oif  proof,  190. 
as  agents,  260. 

PAROL  EVIDENCE  TO  EXPLAIN  WRITINGS,  to  prove  independent  facts, 
203. 
to  prove  identity  or  genuineness  of  writing,  203a. 
to  prove  payment,  203.  ,     . . 

illustrations  of,  203a.  i      .  n    . . 

to  prove  contents  of  foreign  documents,  205. 

to  show  summary  accounts  or  documents,  206,  386.  ■  ,     ■  ' 

in  England,  to  show  admissions  concerning  writings,  207.,,  ^-yy 
conflict  as  to  rule  in  America,  2-08.  -     ; ,  .     . 

not  allowed  where  law  requires  copies,  230. 
of  written  instruments  on  cross-examination,  231.  ,   ■, 

PARSON.     See  Clergyman. 

PARTIES.     See  Plaintiff. 

admissions  by  real  and  nominal  parties,  337. 
admissions  by  coparties,  337,  n.  58,  252a. 
entries  by,  when  admissible,  322. 

substantial  identity  of,  to  render  testimony  on  former  trial  admissible, 
337,  338. 

PARTNERS,  admissions  and  declarations  of,  248,  251. 
admissible  against  whom,  248,  351. 
matters  outside  scope  of  partnership,  248. 
agents  for  each  other,  248. 
hostility  of,  effect  upon  credibility,  248. 
dormant  and  deceased,  admissions  by,  248. 
admissions  of,  as  affected  by  statutes  of  limitations,  249. 
before  and  after  dissolution,  249.  | 

conflict  as  to  the  rule,  249. 

power  of  partner  to  bind  firm  after  dissolution,  249,  250. 
such  admissions  when  competent,  250.'  "  '  ' 
as  against  whom,  250. 
partnership  to  be  proved  before  admissions'  received,  251. 

admissions  by  all  the  partners  as  to,  251, 
books   of,  as  admissions  against  firm,  271. 

against  individual  members,  271. 
estoppel  as  to  existence  of  partnership,  276a. 

as  to  conduct  of  partners,  276a. 

as  to  retiring  partners  without,"  276a.  '  '        ■ 

as  to  notice  affecting  creditors;  276a. 

PARTNERSHIP.     See  Dissolution  of  Paetnebship. 

admissions  of  partner  after  dissolution  not  binding  on  others,  249,  250. 
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PAETNEESHIP  (Continued). 

proof  of  existence  of,  by  admissions,  208,  251. 
books  of,  as  admissions,  271. 

PARTY,  written  admissions  by,  269. 

PARTY  SUI  JUEIS.     See  Estoppel,  283. 

PATENT,  best  evidence  of,  when  lost,  212. 
wlio  cannot  question  title  of  patentee,  2.84. 

PAYMENT,  burden  of  proof  as  to,  178,  n.  34,  179,  n.  38. 
parol  proof  of,  203a. 

admissions  of  former  owner  of  ehoses  in  action  as  to,  not  admissible,  247. 
by  partners,  as  affecting  statutes  of  limitation,  249. 
into  court,  conclusive  admission  of  what,  292. 

of   money,   declarations   accompanying,   when   admissible   as   part   of   res 
gestae,  344,  n.  7. 

PECUNIARY  INTEREST,  declarations  of  deceased  against,  admissible,  323, 
324. 

PEDIGREE.     See  Birth;  Children;  Death;  Marriage. 
definition  of,  312. 
definition  of  tradition,  312. 
declarations  as  to,  312. 

when  admissible,  312-318. 

requisites  of,  312. 

reason  for  exception  from  hearsay  rule,  312. 

general  repute  or  reputation  in  the  family,  312. 

when  made  by  legal  relatives,   312. 

by  friends,  servants  and  neighbors,  312, 

by  parents  as  to  legitimacy  of  children,  312. 

by  children,  312. 

other  illustrations,  312. 

declarant's  relationship,  313. 
how  proved,  313. 

when  proved  by  the  declaration  itself,  313. 

when  to  be  proved  aliunde,  313. 

when  independent  of  proof,  313. 
admissible,  even  though  hearsay  upon  hearsay,  313. 
preliminary  question  for  judge,  313. 
relationship  to  both  branches,  313. 

general  repute  in  family,  313. 
need  not  be  part  of  res  gestae,  313. 

nor  contemporaneous,  313. 

nor  rest  on  knowledge  of  declarant,  313. 

nor  be  confined  to  ancient  facts,  313, 

qualification  of  this  rule,  313. 
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PEDIGREE  (Continuecl). 

•witness  testifying  need  not  be  related  to  declarant,  313. 

statements  in  regard  to  particular  facts  relating  to,  313. 

marriages,  births,  deaths,  312,  313. 

exceptional  tases,  313. 

times  or  places  of  such  oecurrenecs,  313. 

legal  status  of  person,  313. 
in  general  Urrdied  to  where  pedigree  direct  object  of  sidt,  314. 

birth,  parentage,  etc.,  does  not  necessarily  involve  pedigree,  314. 

what  are  questions  of  pedigree,  314. 

rule  where  pedigree  incidentally  involved,  314. 

in  some  states  rule  extended  where  pedigree  not  involved,  314. 

where  age  alone  involved,  314. 
acts  and  conduct  of  relatives  also  admissihle,  315. 

written  declarations,  315. 

solemn  and  informa.1  declarations,  illustrations,  315. 
family  recognition  of  writings  and  records,  316. 

effect  of,  316. 

preliminary  proof  as  to  entries,  316. 

made  by  member  of  family,  316. 

entries  in  family  Bibles,  portraits,  316. 

only  to  be  used  in  absence  of  better  evidence,  316. 

entries  on  tombstones,  rings  and  memorials,  316. 
weight  to  he  given  to  such  evidence,  317. 

circumstances  of  entry,  importance  of,  317. 

publicity  of  tombstone  inscriptions,  317. 

loose  and  uncertain  declarations,  317. 

to  be  received  with  caution,  317. 
not  competent,  unless  declarant  is  dead,  318. 

or  not  available,  318. 

burden  of  showing  declarant's  death,  318. 

whether  objection  that  witnesses  are  living  is  tenable,  318; 

interest  of  declarant,  318. 

made  before  controversy  arose,  311,  312,  318. 

best  attainable  evidence  must  be  furnished,  318. 

general  propositions  for  guidance  with  regard  thereto,  318. 

illustrations,  318. 

PENALTIES,  burden  of  proof  in  actions  for,  180. 

PENSION,  best  evidence  of,  201a. 

PEEJUET,  confession  of  deceased  as  to,  received,  324,  a.  62. 
dying  declarations  as  to,  332. 

PERSON,  referred  to.     See  Admissions,  263. 
legal  status  of,  not  provable  by  hearsay,  313. 
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PERSONAL  INJTJBY,  burden  of  proof  as  to,  177,  183, 
in  case  of  passenger,  183. 

Bpeeific  defect  need  not  be  proved,  when,  183. 

when  there  is  no  contract  to  carry,  183. 

propositions  to  be  established,  184. 
declarations  as  to  pain,  wh«n  admissible,  349, 

PERSONAL  PROPERTY,  owner  of,  how  affected  by  admissions  of  former 
holder,  244. 

strict  rule  in  some  cases,  246,  247. 
declarations  of  possessor  of,  351. 
expert  testimony  as  to  value  of,  387. 

PERSONAL   BEPBESBNTATrVE.     See   Agent;    Executor   and   Adminis- 
trator; Guardian;  Trustee. 

PERSONALTY.     See  Personal  Property. 

PHOTOGRAPHERS,  as  experts,  386. 

PHOTOGRAPHS    of  writings,  secondary  evidence,  209. 

PHYSICAL  CONDITION.     See  Opinions;  Persoxal  Injury. 

PHYSICAL  PEELINGS.     See  Bodily  Feelings. 

PHYSICAL  INCAPACITY  of  former  witness.     See  Hearsay  Evidence,  341a. 

PHYSICAL  INJURY.     See  Personal  Injury. 

PHYSICIANS,  and  patient,  transactions  between,  burden  of  proof,  190. 
declarations  of,  not  proved  by  hearsay,  297. 

deceased,  admissibility  of  entries  by,  in  due  course  of  business,  319. 
wlien  competent  as  to  declarations  of  patient,  349. 

as  to  bodily  feelings,  349. 

as  to  cause  of  injury,  349. . 
statement  of  patient  to,  as  res  gestae,  349 
as  experts,  349,  368,  375,  378.     See  Expert  Testimony. 

necessary  qualifieations,  368. 

proper  questions  to,  378. 

as  to  poisons,  379. 

as  to  value  of  services,  387. 

PILOTS,  admissions  by,  256d. 

PLACARDS,  parol  evidence  to  prove,  205b. 

PLAINTIFF.     See  Parties. 

generally  has  burden  of  proof,  179, 
m;iy  be  on  defendant,  179. 
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PLANS,  best  eTidence  of,  201a. 

PLEADINGS.    See  Judgments;  Records  op  Courts. 
form  of,  as  affecting  biirclen  of  proof,  178,  179. 
usually  throw  burden  on  plaintiff,  179. 
best  evidence  of,  2CM3a. 

when  lost,  212. 
amendment  of,  233,  -234. 
admissions  in,  272-274. 

when  competent  as  evidence,  2i72. 

conclusive  until  changed,  272. 

when  not  directed  by  party,  272. 

weight  of,  depends  on  what,  272. 

when  not  sworn  to,  272. 

in  other  actions,  372. 

special  admissions  for  purposes  of  action,  272. 

by  signature  of  president  of  corporation,  272,  n.  83. 

amended  pleadings  competent  as  admissions,  273. 

distinction  between  admissions  in  present  and  superseded  pleadings, 
273. 

effect  of  election  between  inconsistent  pleas,  273. 
of  plea  stricken  out,  273. 

of  one  party,  not  competent  against  ooparty,  273. 

what  facts  admitted  by  demurrer,  273. 
use  of,  in  another  suit,  273. 

when  conclusive,  274. 

withdrawal  of,  when  allowed,  274. 

notice  to  be  given,  274. 

pleadings  in  other  actions  where  same  matter  not  in  litigation,  274, 
264. 
construed  together,  when  offered  in  evidence,  294. 

difference  when  in  another  action,  294. 

use  of  by,  by  party  as  evidence,  294. 

POISONS,  chemical  analysis  of,  379. 
opinions  of  physicians  as  to,  379. 

POLICE.     See  Officer;  Public  Officers. 

POLICY.     See  Insurance  Policy. 

POETEAITS,  inscription  on,  to  prove  pedigree,  316. 

POSSESSION,  presumption  of  its  continuance,  218. 
prima  facie  evidence  of  ownership,  351. 
declarations  of  possessor  as  res  gestae.     See  Declarations,  351-355. 

POSTMAEK,  opinions  as  to  genuineness  of,  386. 
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POSTMORTEM  EXAMINATION,  testimony  given  at,  inaclmissible,  339. 
opinion  of  witnesses  based  on  facts  diselosed  at,  378. 

POWEK  OF  ATTORNEY,  secondary  evidence  of  contents  of,  218. 

PREDECESSORS  IN  TITLE,  admissions  of.    See  Admissions,  241-247. 

PREJUDICE,  offer  of  compromise  without,  291. 

PRELIMINARY  EXAMINATION,  testimony  given  at,  339. 

PRELIMINARY  QUESTIONS  passed  on  by  judge,  202. 
qualifieatdons  of  expert,  one  for  court,  368,  369. 

PREMISES,  maps  or  photographs  of,  as  evidence.     See  Maps;  Photographs. 

PREPONDERANCE  OF  TESTIMONY.     See  Burden  of  Proof,  195. 

PRESIDENT  OP  CORPORATION,  admissions  in  pleading,  272,  n.  83. 

PRESS  COPIES.     See  Copies  ;  Letter-press  Copies. 

PRESUMPTIONS,  as  to  "stop,  look  and  listen,"  185,  n.  73. 
of  innocence  where  insanity  is  pleaded,  1S8. 
of  location  of  lost  instrument,  214. 

from  spoliation,  fabrication  or  suppression  of  evidence,  287. 
of  official  authority,  287. 
of  appointment  of  officials,  205. 
of  negligence  in  accident,  183. 
of  due  care,  185. 

of  attempt  at  self-preservation,  185. 
in  will  cases,  189. 

of  sanity,  1S9. 
as  to  transactions  by  those  in  fiduciary  relations,  190. 
of  undue  influence  in  will  eases,  191. 
possession  of  document  presumed  to  continue,  218. 
that  document  involved  in  action  is  in  court  or  accessible,  219. 
that  account  is  correct,  when,  287. 

PREVIOUS  CONVICTION.     See  Conviction. 

PRIMARY  EVIDENCE.     See  Best  Evidence. 
discussion  of,  200. 

PRINCIPAL,  bound  by  declarations  of  agent,  when,  255,  256. 
admissions  affecting,  238. 

PRINCIPAL  AND  AGENT.     See  Agent;   Principal. 

PRINCIPAL  AND  SURETY.     See  Subett. 
admissions  of,  238. 
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PRINTED,  hearsay  as  to  what  is,  298. 

PRIVATE  BOUNDARIES.    See  Boundabies. 

PRIVATE  CORPORATIONS.     See  Corpoeamons. 

PRIVATE  ENTRIES.     See  Entries.  ' 

PRIVATE  WRITINGS.     See  Altekation;  Attesting  Witnesses;  Books  op 
Account;  Documents;  Handweiting. 
best  evidence  of,  2(}1. 

PRIVIES,  same  right  as  original  parties  under  deed,  282. 
definition  of,  239. 
classification  of,  239. 
admissions  by.     See  Admissions. 

PRIVITY,  kinds  of,  239. 
definition  of,  239. 
admissions  by  those  in.     See  Admissions. 

PRIVITY  OF  INTEREST    renders  admissions  competent,  239. 

PROBATE  PROCEEDINGS,  best  evidence  of,  200a. 

PROCEEDINGS  OP  CORPORATIONS,  best  evidence  of,  200a. 

PROCESS,  when  original  must  be  produced,  200a.  , 

PRODUCE,  notice  to.     See  Notice  to  Produce. 

PRODUCTION,  writings  incapable  of,  205b. 
conditional,  226. 

PRODUCTION  OF  DOCUMENTS,  how  secured.     See  Notice  to  Produce; 
Subpoena  Duces  Tecum. 

PROFESSIONAL  MEN.    See  Attorney;  Clergymen;  Physicians. 

PROMISE  OF  PARTNER,  when  binding  on  firm.     See  Partners,  248-250. 

PROMISE  TO  PAY  if  aflSdavit  made,  264. 

PROMISSORY  NOTES.     See  Negotiable  Paper. 

PROOF,  when  unnecessary.     See  Admissions  ;  Presumptions. 
of  negligence,  circumstances  may  afford,  186. 
mode  of  proving  telegrams,  210. 
mode  of  proving  lost  instruments,  212,  216. 
preponderance  of,  sufficient  as  to  contents  of  lost  documents,  227. 
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PROOF  (Continued). 

failure  of,  fatal  to  action,  234. 

not  cured  by  amendment,  234.  '         ' 

of  admissions,  244. 

PROOFS  OP  DEATH,  as  admissions,  270. 

PROPER  CUSTODY,  ancient  documents  to  come  from,  809. 
test  of  -what  is,  309. 
mode  of  proof  of,  309. 

PROPER  MANAGEMENT  of  railway  trains,  expert  evidence  as  to,  381. 
of  vessels,  expert  evidence  as  to,  385. 

PROPERTY,  admissions  by  former  owners  of.     See  Admissions,  244-247. 

PROVINCE  OF  JUDGE  AND  JURY.     See  Court;  Juikse;  Jury. 
judge  to  pass  on  preliminary  questions,  202,  313. 
qualification  of  witness  to  express  an  opinion,  for  court,  363. 

PUBLIC  AGENTS,  power  to  bind  principal,  how  limited,  256. 

PUBLIC  AND  GENERAL  INTEREST,  matters  of,  how  proved.     See  Heab 
SAY  EvmBNCE,  301,  302. 

PUBLIC  BOUNDARIES.     See  Boundaries. 

PUBLIC  CORPORATIONS.     See  Municipal  Corporations;  Municipal  Opfi- 
OEais;  Public  Officers;  Public  Records;  Records. 

PUBLIC  DOCUMENTS.     See  Copies;   Documents;    Public   Records;   Re(» 
ords  ;  Registers. 
best  evidence  of,  200a. 


PUBLIC!  OFFICERS.     See  Municipal  Officers  ;  Officers. 
acts  and  appointment  of,  proved  by  parol,  205. 
admissions,  of  one  of  a  board,  253. 

PUBLIC  RECORDS.     See  Best  Evidence;  Copies;  Documents;  Records. 
best  evidence  of,  200a. 
contents  of,  proved  by  seeonda,ry,  evidence,  205. 

PUBLIC  RUMORS,  ordinarily  inadmissible^  297,  300. 

PUBLIC  "WRITINGS.    See  Documents;  Public  Records;  Records. 

PURCHASER,  when  bound  by  admissions  of  vendor,  244,  245, 
when  made  after  sale,  245. 

PURPOSE.     See  INTENTIOM. 
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Q 

QUALIFICATION  OP  EXPERTS,  question  for  court,  36S-369. 
of  various  classes  of.     See  Expert  Testimony,  378-388. 

QUANTITY,  allegations  as  to,  amendment  of,  233. 
opinions,  as  to,  360,  n.  9. 

QUESTIONS  FOE  COUET  AND  JUEY.     See  Province  of  Judge  and  JueT 

QUESTIONS,  HYPOTHETICAL.     See  Hypothetical  Questions. 

QUO  WABKANTO  PKOCEEDINGS,  burden  of  proof  upon  whom,  193. 
effect  of  certificate,  193. 


KAILROADS.     See  Admissions;   Common   Cabrie.=!s;   Corporations;   Negli- 
gence. 

burden  in  actions  for  damages  resulting  from,  184. 

best  evidence  of  rules  of,  201a. 

parol  proof  of  leasing  of,  203a. 

speed  of  train,  opinions  as  to,  362. 

distance  within  which  train  can  be  stopped,  363,  n.  20. 

expert  testimony  as  to  management  of,  381. 
when  competent,  381. 

RAILROAD  TIME-TABLE,  parol  proof  of,  203a. 

REAL  PARTIES,  admissions  by,  237. 

REASONABLE  DOUBT,  in  criminal  eases,  192. 
where  crime  is  issue  in  civil  cases,  195. 

REBUTTAL  of  presumption  of  due  care,  185. 
of  statements  constituting  admissions,  292. 
of  admissions,  271,  295., 

EECEIPTS,  best  evidence  of,  SOla. 

secondary  evidence  as  to  the  contents  of,  218. 
as  admissions,  270. 

EECOGNITION  of  relationship  by  family.     See  Pedigree. 
of  agent  by  principal.     See  Agent;  Principal. 

RECORDS.     See  Books  of  Account;   Copies;  Documents;  Official  Eegis- 
ters;  Public  Records;  Registers;  Writings. 
of  a  public  nature,  best  evidence  of,  200a. 
Evidence  11^ — 67 
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EECOEDS  OP  COURTS.     See  Copies;  Judgments. 
best  BTidenee  of,  aOOa. 
when  lost,  212. 

RECORDS  OF  MUNICIPAL  CORPORATIONS.    See  Municipal  Cobpoea- 

TIONS. 

as  admissions,  267. 

RECORDS  OF  PRIVATE  CORPORATIONS.     See  Corporations. 
secondary  evidence  of  contents  of,  218. 
as  admissions,  270a. 
as  against  officers  and  members  having  access,  270. 

RECORD  TITLE,  effect  on,  of  declaration  of  possessor,  354, 

REFEREES,  admissions  by,  263. 

REFERENCE  to  conscience.     See  Admissions,  264. 

REFRESHING  MEMORY  by  testimony  taken  at  former  trial,  343. 

RELATIONSHIP.     See  Children;  Husband  and  Wife;  Parents;  Pedigree. 
how  proved,  300. 

RELATIVE,  declarations  of,  as  to  pedigree.     See  Pedigree. 

RELEASE,  burden  of  proof  as  to,  178,  u.  34,  179,  u.  38. 
best  evidence  of,  when  lost,  212. 

RELEVANCY,  repairs  of  highway,  machinery,  etc.,  288. 

introduction  of  part  of  statement,  conversation,  document  or  transaction 
renders  rest  relevant,  293,  294. 

REMAINDERMAN,  not  affected  by  admissions  of  life  tenant,  243. 

RENT.     See  Landlord  and  Tenant;  Leases. 
payment  of,  provable  by  parol,  203a. 
payment  of,  estops  tenant  to  deny  tenancy,  284. 

REPAIRS  OF  HIGHWAY,  MACHINERY,  etc.,  relevancy  of,  288. 

REPLIES,  by  persons  referred  to,  competent,  263. 

REPOSITORY.     See  Custody. 

REPRESENTATIVES.     See  Admissions;  Agent;  Dbolarations ;  Executor 
and  Administrator;   Trustee. 
statements  of,  when  binding  on,  266. 
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REPUTATION.     See  Charactee. 

evidence  of,  generally  inadmissible,  297. 

as  to  matters  of  public  interest,  illustrations,  301. 

as  to  private  boundaries  in  England,  303. 

relaxation  in  this  country,  304. 

must  have  been  formed  before  controversy  arose,  304. 

must  be  traditional,  306. 
not  admissible  to  prove  acts  of  ownership  or  possession,  306. 

to  contradict  record  evidence,  306. 
declarations  as  to,  310,  311. 
when  provable  by  opinions  of  ordinary  witnesses,  360,  n.  9. 

REPUTED  OWNERSHIP,  when  provable  by  hearsay,  300. 

RESCISSION  OF  CONTRACT,  burden  of  proof  as  to,  178,  n.  34,  179,  n.  38. 

RES  GESTAE,  deelaratioKS  admissible,  when  part  of,  235,  250. 
those  of  executors  and  administrators,  253. 
those  of  co-conspirators,  254. 
those  of  agents,  255. 
those  of  husband  and  wife,  260. 
those  of  oflS.eers  of  public  corporations,  when,  267. 
those  of  officers  of  private  corporations,  when,  268. 
letters  and  telegrams,  as  part  of,  269. 
admissions  and  declarations  as  part  of,  254,  296,  297. 
declarations  as  to  boundaries,  etc.     See  Boundakies,  305,  306. 
entries  by  deceased  persons  in  due  course  of  business.  '  See  Deceased  Per- 
sons,   319. 

by  party  himself,  when  part  of.     See  Entries,  322. 
when  in  dying  declarations.     See  Dying  Declarations,  334. 
definitions  and  meaning  of  the  term,  344. 

declarations  or  acts  accompanying  fact  in  controversy,  344. 

of  by  slander,  344. 
when  part  of  contract,  344. 
part  of  tort,  344. 
accompanying  criminal  act,  344. 
illustrations  of,  344,  n.  7. 
mere  narrations  not  admissible,  345,  357. 
but  being  in  narrative  form  is  not  objectionable,  345. 
must  be  contemporaneous,  345. 
admissibility  depends  on  facts  of  each  case,  345. 
tests  for  hearsay  or  res  gestae,  345. 

writing  adds  no  force  to  statement,  345. 

difficulty  of  dividing  narrative  from  contemporaneous  account,  345. 
instances  of  relaxation  of  rule,  346,  357. 

trend  of    judicial   decision   toward   relaxation,  346. 
near  contemporaneousness,  346. 
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BBS  GESTAE  (Continued). 

things  spontaneously  done  or  said  by  bystanders,  346. 

things  said  or  done  very  shortly  after  act,  346. 

quality  of  statement  does  not  affect  admissibility,  346. 

declarations  of  deceased  persons  contemporaneous  with  event  caus- 
ing death,  346. 
time  through  which  may  extend,  347,  357. 
declarations  as  part  of.     See  Declarations,  347-357. 

continuous  act,  347. 

connecting  circumstances,  347. 

illustrations  of,  347. 

rule  applicable  to  such  cases,  347. 
of  bankruptcy,  when  part  of,  347. 
must  he  part  of  transaction,  348. 

preceding,  coinciding  or  following  it,  348. 

tend  to  explain  it,  348. 

unpremeditated,  348. 

time  for  deliberation,  348. 

spontaneity   of    equal   moment   with    contemporaneity,    348. 

acts  immediately  preparatory,  348. 
declarations  as  to  bodily  feelings.     See  Bodily  Feelings,  349. 

to  physician.     See  Physicians. 
declarations  showiDg  motive  or  intent,  350.     See  Declarations,  350. 
declaration  by  one  in  possession  of  property.     See  Declarations,  351- 

355. 
declarations  of  agents  as  part  of.     Spe  Agents,  356-358. 

EESIDENCE,  declarations  as  to,  part  of  res  gestae,  347. 
BES  IPSA  LOQUITUE.     See  Burden  op  Proof. 
RESOLUTIONS,  read  at  public  meeting,  how  proved,  205b. 
EETURN  OP  OFPICERS,  best  evidence  of,  200a. 
REVEESIONEES.     See  Eemaindebman. 
EIGHT  OF  COMMON,  provable  by  hearsay,  301. 
EIGHT  TO  OPEN  AND  CLOSE.     See  Open  and  Close. 
EINGS,  inscriptions  on,  as  to  matters  of  pedigree,  316. 
ROADS,  public  character  of,  when  provable  by  hearsay,  301. 
liULES    of  railroad  companies,  best  evidence  of,  201a. 

li'l'MORS,  evidence  as  to  public  rumors  inadmissible,  297. 
exception  to  the  rule,  300. 
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SAILORS,  as  experts,  385. 

SALE  OF  LANDS,  best  evidence  of,  200a. 

by  map  as  admission  of  lots  and  streets,  287. 

SALES.     See  Paeol  Evidence  to  Explain  Writings. 
by  order  of  court,  best  evidence  of,  200a. 
parol  proof  of,  203a. 
estoppel  by  acquiescence  in,  275. 

SANITY.     See  Insanity. 

of  testator,  burden  as  to,  177,  189. 

opinions  of  ordinary  Tritnesses  as  to,  364,  365. 

conflict  as  to  rule,  364. 

in  will  cases,  365. 
opinion  of  physicians  as  to,  378. 

SATISFACTION  PIECE,  execution  of  as  admission,  287. 

SCIENTIFIC  WITNESSES.     See  Expeet  Testimony. 

SCREAMS,  as  part  of  res  gestae,  349. 

SEAMEN,  as  experts,  385. 

SEARCH  for  writings,  what  sufficient.     See  Best  Evidence,  212-215. 

SECONDARY  EVDENCE.     See  Best  Evidence;  Copies;  Notice  to  Pboducb. 
discussion  of,  200. 

not  admissible,  when  primary  evidence  obtainable,  200. 
conditions  precedent  to  admission  of,  201a. 
effect  of  admission  without  objection,  202. 
admissible  to  prove  public  records,  205. 

letter-press  copies  and  photographs,  209. 
of  contents  of  lost  instruments,  when  admissible,  212,  213. 
of  documents  beyond  jurisdiction  of  court,  217. 

accidentally  destroyed,  217. 

in  possession  of  stranger,  217. 
writings  not  produced  on  notice,  217,  222. 
given  without  notice  to  produce,  when,  223,  224. 
degrees  of,  228. 

some  conflict  in  this  country,  228. 

founded  on  old  English  rules,  228. 

weight  of  authority  supports  modern  American  rule,  228. 
cases  illustrating  "American  rule,"  229. 
the  rule  of  the  "next  best"  evidence,  229. 
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SECOND  ART  EVIDENCE   (Continued). 

the  admissibility  of  circumstantial  evidence  thereunder,  229. 
qualifications  of  the  rule,  230. 
parol  evidence  not  allowed  when  the  law  requires  copies,  230. 
originals  not  excluded  because  law  makes  certain  copies  evidence,  230. 

SECTION  LINE,  provable  by  hearsay,  301. 

SELF-DEFENSE,  burden  of  proof  as  to,  177. 

matters  apparently  hearsay,  when  admissible  in  proving,  300. 

SELP-DISSEKVING  DECLARATIONS,  competent  as  admissions,  236. 

SELF-PRESERVATION  RULE,  in  death  cases,  185. 

SERVANT.     See  Agent;  Master  and  Servant. 

declarations  of,  as  to  matters  of  pedigree,  not  admissible,  312. 

SERVICE.     See  Notice  to  Produce;  Process. 
of  process,  best  evidence  of,  200a. 

SERVICES,  expert  testimony  as  to  value  of,  387. 

SETOFF.     See  Codnterclaim. 

admissions  of  former  owner  of  choses  in  action  as  to,  not  admissible,  247. 

SETTLEMENT,  burden  of  proof  of,  178,  n.  34,  179,  n.  38. 

SHERIFFS,  admissions  of  deputy  when  admissible  against,  238. 

deceased,  admissibility  of  entries  made  by,  in  due  course  of  business,  319. 

SHIFTING  of  the  burden  of  proof.     See  Burden  op  Proof,  176,^  177,  179. 
in  cases  against  common  carriers,  182. 

SHIP  OWNER,  admissions  in  actions  for  freight,  238. 

SHOP  BOOKS,  as  evidence.     See  Books  oe  Account. 

SHORTHAND  NOTES.     See  Stenographers. 

SICKNESS.     See  Disease;  Health;  Sanity. 

renders  competent  former  testimony,'  when.     See  Hearsay,  341. 

SIGNATURE.     See  Handwriting. 

acceptor  estopped  to  deny  genuineness  of,  of  drawer,  286. 

SIGNS,  as  evidence  of  feeling,  349. 

SILENCE,  admissions,  when  implied  from,  289, 
the  maxim,  "qui  taaet  consentire  iridetur,"  289. 
as  applied  to  admissions  of  party  interested  and  stranger,  2S9. 
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SILENCE   (Continued). 

failure  to  deny  declarations,  289. 

statement  must  naturally  call  for  response,  289. 

why  and  wlien  statements  made  in  presence  admissible,  289.. 

truth  or  falsehood  to  be  known,  289. 

statement  must  have  been  heard,  289. 

to  be  applied  with  caution,  289. 
distinction  between  oral  and  written  admission,  289. 
unanswered  letters,  289. 

court  decides  whether  statement  called  for  a  reply,  289. 
at  judicial  proceedings,  290. 

during  argument  of  counsel,  290. 

when  party  under  no  disability,  290. 

when  necessity  for  noninterruption  paramount,  290. 

when  party  silent  when  accusation  made,  silence  part  of  conduct,  290. 

conduct  on  hearing  statement  the  true  test,  290. 

SITUATION,  how  proved.     See  Maps;  Photographs. 

SIZE,  color,  weight,  etc.,  opinions  as  to,  360. 

SKILL  of  experts.     See  Experts. 

SLANDER.     See  Libel. 

in  civil  cases,  amount  of  proof,  195. 
slanderous  words,  not  hearsay,  300. 

SOIL,  expert  testimony  as  to,  382. 

SOLDIEBS,  best  evidence  of  enlistment  and  desertion  of,  200a. 

SOLVENCY,  parol  proof  of,  as  shown  by  the  books,  20-6. 

SPARK-AKBESTER,  burden  of  proof  as  to  use   of,  in  railroad  fires,  184. 

SPECIALTY.     See  Contract;  Parol  Evidence  to  Explain  Wbitinos. 
best  evidence  of,  when  lost,  212. 

SPEED,  opinions  of  witnesses  as  to,  362. 
of  railway  trains,  362. 
of  horse,  362. 
of  automobile,  362. 

SPIRITUALISTIC  MEDIUM  AND  BELIEVER,  transactions  between,  burden 
of  proof,  190. 

STAINS.    See  Blood  Stains. 

STATE  OF  HEALTH.    See  Health. 

statements  of  physician  as  to  hearsay,  297. 
opinions  of  ordinary  witnesses  as  to,  360,  n.  9. 


1064  INDEX. 

[Kefeiencec  aie  to  Sections.] 
STATEMENTS.     See  Admissions;  Hearsay  Evidence. 

STATUTES   relating  to  burden  of  proof,  196. 

STATUTES  OF  LIMITATION,  burden  of  proof  as  to,  194. 
effect  gh,  of  admissions  of  partners,  249. 

after  dissolution,  249. 
entries  by  deceased  persons  affecting  claim  barred  by,  325. 

STBNOGEAPHBES,  notes  of,  used  to  refresh  memory,  343. 
when  introduced  in  evidence,  34.3. 
do  not  exclude  oral  testimony,  343. 

STIPULATION.     See  Admissions. 
of  attorneys  binding  on  client,  257. 

STOCKHOLDEES,  admissions  of,  not  binding  on  corporation,  when,  268. 
when  estopped  to  deny  that  he  is  one,  276. 

STOCK  SHIPPEES,  as  experts,  386. 

STOP,  LOOK  AND  LISTEN,  presumptions  as  to,  185,  n.  73. 

STEANGEES.     See  Admissions;  Hearsay  Evidence. 
not  entitled  to  benefit  of  estoppel,  280. 
not  affected  by  estoppel,  280. 
no  inference  to  be  drawn  for  or  against  party  from  acts  of,  298. 

STEEETS,  best  evidence  of  grade  of,  200a. 
of  vacation  of,  200a. 
when  parties  to  conveyance  estopped  to  deny  existence  of,  281. 

STEENGTH,  opinions  as  to,  by  experts,  380. 

STUDY,  as  basis  of  qualification  of  experts,  368. 
of  physicians,  379. 

SUBOEDINATB  TITLE,  what  declarations  binding  on  holders  of,  283. 

SUBOENATION,  as  admission  of  guilt,  287. 

SUBPOENA  DUCES  TECUM,  for  production  of  papers,  221. 

SUBSCEIBING  WITNESSES,  production  of,  not  required,  when,  226. 

SUBSCEIPTION  FOR  STOCK,  best  evidence  of,  200a.,    . 

SUBSEQUENT  EEPAIES  as  admissions,  288. 
modern  rules  as  to,  233,  234. 

SUBSTANCE  OP  ISSUE.     See  Variances;  Amendments,  232-234. 
common-law  rule  as  to,  232. 
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SUCCESSOR,  bound  by  admission  of  predecessor.     See  Admissions,  239-247. 

SUFFERING,  declarations  as  to,  part  of   res  gestae,  349. 

SUI  JURIS.     See  Childken;  HtrsBAND  and  Wife. 

parties  must  be,  in  order  to  work  estoppel  by  deed,  S83. 

SUPPRESSION  OF  EVIDENCE,  presumption  from,  222. 
as  admission  of  guilt,  287. 

SURETY.     See  Principal. 

admissions  of,  when  competent  against  principal,  238. 

when  estopped  to  deny  that  principal  held  designated  office,  281. 

SURVEYORS,  declarations  of,  as  to  private  boundaries,  30fi. 

deceased,  admissibility  of  entries  made  by,  in  due  course  of  business,  319. 
as  experts,  384.  ■■   .    ■    - 

SWEARING  WITNESS.     See  Oath. 

SYMPTOMS,  physicians  as  witnesses  to,  387. 

T 

TAGS,  evidence  of  inscription  on,  205. 

TAX,  when  provable  by  parol,  203a. 

TAX  PROCEEDINGS,  conclusive  presumptions  as  to,  by  statute,  196. 

TAX  TITLES,  best  evidence  of,  200a. 

TECHNICAL  TERMS,  explained  by  experts,  383,  384. 

TELEGRAMS.     See  Best  Evidence,  201,  210,  211. 
best  evidence  of,  201a,  210." 
receipt  of,  when  provable  by  parol,  203a. 
contents  of,  when  provable  by  admissions,  208. 
what  are  original  telegrams,  210. 

depends  on  what,  210. 
as  contracts,  210. 

secondary  evidence  as  to  contents  of,  218. 
as  admissions,  269. 

TELEGRAPH  COMPANIES,  burden  of  proof  in  actions  against,  182. 

TELEPHONE.     See  Best  Evidence,  201. 
best  evidence  of  messages  by,  201a,  211. 
recognition  of  voice,  211,  361. 


1066  INDEX. 

[Eeferences  are  to  Sections.] 

TELEPHONE  (Continued). 

communications  by,  admissible  in  evidence,  211. 
operator  as  agent  of  both  parties,  211. 
acknowledgments  taken  over,  when  set  aside,  211. 
presentment  of  note  by  telephone,  211. 

TEMPERATUEE,  opinions  as  to,  360,  n.  9. 

TENANCY,  parol  proof  of,  203a. 

TENANT.     See  Landlord  and  Tenant;  Leases. 
estopped  to  deny  title  of  landlord,  243. 
declarations  of,  as  against  owners,  243. 

TENANTS  IN  COMMON,  admissions  of,  as  against  each  other,  253. 

TENDEE,  when  defense  of,  gives  defendant  right  to  open  and  close,  197,  n.  21. 
as  admission  of  liability,  292. 

TEST,  as  to  who  has  burden  of  proof,  176. 

as  to  what  is  proper  custody  for  ancient  documents,  309. 

TESTAMENT AEY  CAPACITY.     See  Declarations;  Wills. 
conflict  as  to  burden  of  proof  as  to,  189. 

TESTATOR.     See  WnjLS. 

admissions  of,  as  against  executor,  242. 

TESTIMONY,  given  on  a  former  trial,  when  competent.    See  Hearsay  Evi- 
dence, 336-343. 
of  experts.    See  Expert  Testimony,  364-392. 

THIRD  PERSON.     See  Declarations;  Hearsay  Evidence;  Strangers. 
acts  and  conduct  of,  when  admissible  as  part  of  res  gestae,  344,  n.  7. 

TIME   of  serving  notice  to  produce  papers,  219. 
through  which  res  gestae  may  extend,  347. 
opinions  as  to,  360. 

TITLE,  best  evidence  of,  201a. 

not  provable  by  declarations  of  grantor  after  deed  given,  297. 
declarations  by  one  in  possession,  admissible  in  disparagement  of,  352, 
when  not,  to  sustain  or  destroy,  354. 

TOLLS,  custom   of,  provable  by  hearsay,   301. 

TOMBSTONES,  inscriptions  on,  provable  by  parol,  205. 
inscriptions  on,  as  to  matters  of  pedigree,  316. 
infirmity  of  such  evidence,  317. 

TORT  ACTIONS.     See  Neglioencb, 
burden  of  proof  in,  178. 
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TORT-FEASORS,  declarations  of,  admissible  against  each  other.  254. 

TOWN  OFFICERS.     See  Municipal  Officers;  Officers;  Public  Officers. 
when  declarations  of,  not  binding  on  town,  267. 

TRACKS,  opinion  of  ordinary  witnesses  as  to,  363. 

TEACITIOIsr.    See  Hearsay  Evidence;   Refutation. 
as  to  matters  of  public  interest,  301. 

illustrations  of  the  rule,  301. 
as  to  private  boundaries,  in  England,  303. 
'   relaxation  of  the  rule  in  this  country,  304. 

TRAINS,  opinions  as  to  speed  of,  362. 
as  to  their  management,  381. 

TRANSFERS  OF  STOCK,  best  CTidence  of,  201a. 

TRANSIENT  NATURE    of  certain  writings,  205b. 

TRAVELING  TRUNKS,  writings  on,  205b. 

TREATISES.     See  Scientific  Books. 

TRESPASS,  burden  of  proof  in,  178. 

TRIAL.     See  Open  and  Close;  Province  op  Judge  and  Jury;  Witnesses. 
failure  to  appear  at,  as  admission  of  guilt,  287. 

TROVER  AND  CONVERSION,  burden  of  proof  of,  178,  181. 

TRUNKS,  TRAVELING,  inscriptions  on,  205b. 

TRUSTEE,  admissions  as  affecting  bankrupt,  242. 
admissions  of,  as  against  cestui  que  trust,  253. 

u 

ULTRA  VIRES,  public  agents  do  not  bind  corporation  when  acting,  256. 

UNDER-SHERIFF,  admissions  of,  256d. 

UNDUE  INFLUENCE,  burden  of  proof  as  to,  in  will  cases,  189. 
when   presumed,   190. 
in  will  cases,  191. 

USURY,  burden  of  proof  as  to,  178,  n.  34,  179,  u.  38. 

when  defense  of,  gives  defendant  right  to  open  and  close,  197,  n.  21. 

UTTERANCES,  first,  as  to  bodily  feelings,  349. 
of  bystander,  part  of  res  gestae,  344. 
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VA-LtTE.     See  Opinions. 

estimate  in  community,  not  admissible,  297. 

not  shown  by  appraisement,  297. 
opinions  of  ordinary  witnesses  as  to,  360,  363. 
in  agricultural  matters,  expert  testimony  as  to,  382. 
expert  testimony    as  to,  387. 

qualifications  necessary,  387. 

VAEIANCE  between  allegations  and  proof,  fatal  at  common  law,  232. 
common-law  rule  as  to  substance  of  issue,  232. 
examples  of,  at  common  law,  232. 
defined,  232. 
modern  rules  as  to,  233,  234. 

effect  of  defect  or  want  of  form,  233. 
amendments,  old  rules  as  to,  232. 
modem  rule  as  to,  233. 
liberality  of  rules  as  to,  233. 
amendments  to  pleadings,  two  main  classes,  233. 
what  proof  required,  234. 

alteration  of  cause  of  action,  233. 
allegation  of  time  in  pleading,  233,  n.  48. 
three  degrees  of,  234. 

immaterial  variance,   how   treated,   234. 
effect  of,  234. 
material  variance,  how  treated,  234. 

effect  of,  234. 
failure  of  proof,  effect  of,  234. 
failure  of  proof  of  nonessential  facts,  effect  of,  234. 

VEHICLES,  names  on,  evidence  of,  205b. 

VELOCITY  of  trains,  opinions  as  to,  362.     See  Speed. 

VENDEE.     See  Vendor. 

VENDOR,  admissions  of,  competent  against  vendee.     See  Admissions,  339-241, 
244. 

VERDICT,  on  opening  statement  of  attorney,  257. 
best  evidence  of,  200a, 

VERIFICATION,  effect  of,  on  admission  in  pleading,  272. 

VESSELS,  testimony  of  experts  in  insurance  as  to,  383. 
of  nautical  men  as  to,  385. 

VOICE,  person  may  be  identified  by,  211,  361. 

A'OLUMINOUS  ACCOUNTS,  results  of,  how  proved,  206,  383,  3»6. 
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WATVEB,  of  notice  to  produce,  224. 

of  proof  hj  attorney  binding  on  client,  of  part  of  the  relief,  257. 

WALI/S,  inscriptions  on,  parol  proof  of,  205. 

WANT  OF  CONSIDKBATION,  burden  of  proof  of,  179. 

WAEEHOXJSEMEN,  burden  of  proof  as  to  negligence  of,  186. 
cannot  deny  title  of  bailor,  285. 

WAEEANTOE,  declarations  of,  after  deed  given,  297. 
declarations  of,  as  res  gestae,  352. 

WARRANTY,  burden  of  proof  as  to,  178,  n.  34,  179,  n.  38. 
when  original  must  be  produced,  200a. 

WEAPONS,  opinions  as  to  use  and  effect  of,  378. 

WEATHER,  opinions  as  to,  ,360,  n.  9. 

WEIGHT    of  written  admissions,  269. 
of  admission  in  pleadings,  272. 

when  allegations  are  on  information  or  belief,  272. 
of  admissions,  295,  296. 
of  various  articles,  opinions  as  to,  360. 

WEIGHT  OP  EVIDENCE,  when  crime  is  in  issue  in  civil  cases,  195. 
and  "burden  of  proof,"  attempted  distinction  of  terms,  177, 
presumption  from  nonproduction  of  evidence,  222. 
admissions  in  pleadings,  272. 

in  general,  295,  296. 

of  deceased  persons,  295,  296. 
declarations  as  to  boundaries,  304. 

as  to  matters  of  public  interest,  310. 

as  to  pedigree,  317. 
expert  testimony.     See  Expert  Testimony, -390-392. 

WIDOW.    See  Husband  and  Wipe. 

WIFE.    See  Husband  and  Wife. 

WILLS,  conflict  of  rules  as  to  burden  in  probate  of,  189. 
proponent  as  defendant  to  contestant,  189. 

aa  plaintiff  against  heirs,  189. 
presumption  as  to  sanity  of  testator,  189. 
undue  influence,  when  presumed,  190. 
what  facts  relevant  to  show,  190. 
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WILLS   (Continued). 

burden,  where  the  writer  is  a  beneficiary,  191. 

where  not,  191a. 
exclusion  of  natural  objects  of  bounty,  191a. 
burden  of  proof  in  specific  eases,  191a. 

bequest  to  one  with  whom  testator  lived  in  illicit  intercourse,  191a. 
inequality  of  distribution,  191a. 
testators  under  guardianship,  191a. 

distinction  between  unnatural  and  unequal  distribution,  191a. 
best  evidence  of,  201a. 

when  lost,  212. 
secondary  evidence  as  to  contents,  218. 
as  admissions,  270. 

declarations  of  scrivener  as  to  mental  incapacity  of  testator,  297. 
recitals  in,  to  prove  pedigree,  315. 
not  provable  by  declarations  against  interest,  329. 

same  rule  as  to  revocation,  329. 

declarations  affecting  revocation  of,  when  admissible  as  part  of  res 
gestae,  344,  n.  7. 

opinion  evidence  as  to  sanity,  365.     See  Opinions. 

WITHHOLDING  EVIDENCE,  presumption  from,  222,  287. 
effect  of,  illustrations,  222. 

WITHOUT  PREJUDICE,  effect  of  offer  of  compromise,  291. 

WITNESSES,    testimony    of    deceased    witness.     See    Hearsat    Evidence, 

336-343. 
physical,  mental,   or  legal  incapacity   of   former  witness.     See   Hearsay 

Evidence,  341a. 
opinion  of  ordinary  witnesses,  when  competent.     See  Opinions,  359-366. 
attesting  witness.     See  Attesting  Witnesses. 
expert  witnesses.     See  Expert  Testimony,  366-392. 
parol  proof  of  attendance  of,  at  court,  203a. 
eross-examination  of  as  to  writings,  231. 

WOUNDS,  opinions  as  to  nature  and  cause,  378. 

WRITINGS.     See     Admissions;     Authentication;     Copies;     Documents; 

Eeoords. 
of  a  public  nature,  best  evidence  of,  200a. 
of  a  private  natiire,  best  evidence  of,  201. 

parol  proof  of,  when  of  such  nature  that  they  cannot  be  produced,  205b. 
admissions  concerning  English  rule,  207. 

American  rule,  208. 
whole  context  to  be  received,  293,  294. 
written  admissions  subject  to  same  rules  as  oral,  294. 
part  of  a  letter,  294. 
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WAITINGS   (Continued). 

one  of  a  series  of  letters,  294. 
statements  generally,  294. 
books  of  account,  294. 
credits  and  debits,  294. 
judicial  admissions,  294. 
other  illustrations,  294. 
alteration  of.     See  Ai/teration. 

WEITS,  when  original  must  be  produced,  200a. 
best  evidence  of,  when  lost,  212. 

WRITTEN  EVIDENCE.     See  Copies;  Document's;  Eecobds;  Writings. 

WRONGDOERS,  when  bind  one  another  by  admissions,  254. 

WRONGLY  OBTAINED  EVIDBNCE,  generally  admissible,  287,  n.  9. 


